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2 8 APR 1970

Honorahle William H. Rehnquist
Assistant Attorney General
Office of Legal Counsel
Department of Justice
Washington, D, C, 20530
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Dear Bill:
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““" On Novembet 14, 1969, you expressed the view to me that the
Posse Comitatus ‘Act (I8 U, S, C. 1385) precludes the use of Army or
Air Force personnel “to protect diplomatic personnel, functions, or
property, " (Incl 1) As you may recall, this question arose prior to
a proposed march on the Vietnamese Embassy during the anti-war
demonstrations in the District of Columbia on 13-15 November 1969.
After reviewing your opinion, The Judge Advocate General of the

Army and Thave become concerned that the opinion limits in a way

not required by the Posse Comitatus Act the authority to use Army

and Air Force personnel to protect Federal
interference '_‘.“‘,Tﬂhrg} functions, property loz prevent

" "“Your prior memorandum indicates . K ™ otecti ¥

s sear ot £F memior cated that, while the , ©
foreign ambassadors and embassies was clearly a Fodtrl: fmﬁ:d
recognized by the Constitution and Acts of Congress, Army and Aj
Force personnel could not be used to p; : d 3
personnel since the Posse Comitatus

Both the Army and the Department of Justice have
taken the view that the Federal Government has u.".-m..'
to protect Government property and prevent interferenc
functions, It has been clearly recognized that civilian
agencies must first be used in these situations,

been recognized that, when the situation is
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don of mbsssies 18 the kind of governmental function
the scope o the gatier-explielt diéta of I ro Neagle, 138.U.8. 1, 64
(1889). Howevez, yowhad difficulty in finding an oxception t6 the
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I view the question involved not as one of finding an exception to the
fairly interpreted, applies to the conduct in question. My cons
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. Taft's instructions to the United States.
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minor modifications, the provision that W
was a rider introduced by Congressman M':(.anmx,
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s -maet, Knott explaiued that 1t was "designed 40 put 3 sron
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marshal and deputy marehal to aid in the enfo. T
the laws. " 7 Cong. Rec, 3849, R




Prewvident Hayews. who signed tha AL, = Al xh
limited view of the scope of the Act. In his Diary for Jwiy 30,
1878, he wrote that "the Government is a good deal crippled

in its means of enforcing the laws by the proviso attached to
the Army Appropristion Bill which prohibits the use of the
Army as a posse comitatus to aid United States officers in the

execution of process. "

“ "7 ‘It is therefors reasonable to conclude that the Posse
' Comitatus Act was aimed solely against the Cushing-Taft
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1o assist them in sxecuting the laws of the United States. The
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departments from using Fedezal troops, where necessary,. to
protect property and internal functions of the Government
against unlawiul interference, The omission from the Act of
. any zefexence to the naval or marine forces further indicates
- . that the Act was a response to particular historical circum-
. stances and should be construed accordingly.

It appears to me that it would be a fair construction of the Posse
Comitatus Act, read against history, te exclude from its application
denﬂ&adnoﬁomnhowommum
its property, functions, and cperations. Distinctions could be made
between such protoctive activities, and affirmative measures such as
the investigation of possible criminal matters, and the pursuit of
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under the Neagle doctrine: That the authority rest on the si
law principle of necessity; that is, that its existence be m“ e
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State. Asl read the 1967 epinion of your office, page 6 admn."r
lmitation is implied in that opinion. ’

1 appreciate the fact that your November opinion
furnished us on extremely short notice, and ] npdqh::z“ -
re-litigate the issue which we raised at that time. lun“..gm‘:
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there are »o pending crises, mo that be for futare
situations which may arise. R B

I should add that the Army is not eager to find itself in the role

of defending embassies, or for that matter any other role invalving
disturbances en the domestic scene. Mopefully, the plans to augment
the White House palice organisation to provide a specific force for
embassy protection will minimise the possibility that armed forces of
any Service will be required in the future, It is, however, difficult to
Fproject future demands, and we feel that the interpretation of the Posse
Comitatus Act advocated aboye, in addition to being consistent with the
“Mistory of that Act, provides desirable flexibility to the President, the

Attorney General, and the Secretary of Defense in dealing with situations

which may arise. 1 am particularly concerned that the reasoning of the

November opinion undercuts the October 1967 opinion, which goverans

aa important part of our set of assumptions concerning the permissible

use of Army persennel, While I would like to see the Noyember opinjon.
‘vevised; 1t°ts especially important to have assurance that it is limited
15'the particular facts with which it deals, and does not effect & retreat
from the general views contained in the October 1967 opinion. 1+ -+ \- . .
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