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its order- of June 29, 1959, 360 U.S. 924, setting

this case down for reargument, the Court specified

five questions to which counsel were requested to

address themselves, as follows:

"(1) Is the Membership Clause of the Smith tkb_,

18 U.S.C. § 2385, valid under the Constitution of the

United St_.tes if it be interpreted to permit a con-

viction based only on proof that the accused was a

member of a society, group or assembly of persons

described in the Act knowing the purposes thereof ?

"(2) If not, is the Membership Clause constitution-

ally valid if interpreted as also requiring proof tha_

the membership was accompanied by a specific intent

of the accused to accomplish those purposes as speed-

(l)
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ily as circumstances would permits Does the Smith

&ct permissibly bear such an interpretation

"(3) If the Membership 01aline would not be con-

stitutionally valid as interpreted under (1) or (2),

would the clause be constitutionally valid if inter-

preted as requiring as an element of the crime proof

that the accused was an 'active' member_ Does the

Smith Act permissibly 'bearsuch an interpretation

If not, and if the clause be valid without such ele-

ment, does a constitutional application of the _em-

bership Clause depend upon any such requirement,

and if so was such a requirement properly applied by

±he courts in this case _.

"(_) Whether the 'deal" and present danger' doc-

trine, as interpreted by counsel, has application to the

i_embership Clause, either with respect to the accused

or with respect to the 'society, group, or assembly of

persons' described in the statute. If apphcable,

whether such doctrine was or can now be, properly

applied in this case.

"(5) Is § 4(£) of the Internal Security. Act, 50

USOA 780, a bar to the present prosecution? Coml-

sel are requested to discuss the relevance of the regis-

±ration provisions of that Act to this question."

We have here briefed, or rebriefed, these issues in

the order followed by the Court, not attempting to

reargue the other issues covered in our brief on the

merits submitted last term. l%r the convenience of

the Court, and to avoid referring back and forth be-

_:ween documents, our bl%f submitted in the 1958 Telwa
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is reprinted in the back of this brief, following the in-

serted blue page. 1 Therefore, there is included.within

these eovers all of the material on the basis of. which

we submit the case at this time.

The Smith Act (18 U.S.C. 2385), in its form appli-

cable to this case, provided:

Whoever knowingly or willfully advocates,

abets, advises, or teaches the duty, necessity,

desirability, or propriety of overthrowing or de-

stroying the government of the United States

or the government of any State, Territory, Dis-

trict or Possession thereof, or the government

of any politicM subdivision therein, by force or

violence, or by the assassination of any officer

of any such government; or

Whoever, with intent to cause the overthrow

or destruction of any such government, prints,

publishes, edits, issues, circulates, sells, dis-

tributes, or publicly displays any written or

printed matter advocating, advising, or teach-

ing the duty, necessity, desirability, or pro-

priety of overthrowing or destroying any

government in the United States by force or

violence, or attempts to do so; or

Whoever organizes or helps or attempts to

organize any society, group, or assembly of per-

sons who teach, advocate, or encourage th_

overthrow or destruction of any such govern:

merit by force or violence; or becomes or is a

member of, or affiliates with, any such society,

group, or assembly of persons, knowing the

purposes thereof--

As to the "Jencks Act" discussion (Br. 99-112)_ this Court's
decision in Palermo v. United States_ 360 U.S. 343, substantially
disposes of that issue.
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Shall be fined not more than $10,000 or im-

l_risoned not more than ten years, or both, and

shall be ineligible for employment by the

United States or any department or agency

thereof, fox" the five years ne_ following his
conviction.

In answering the Ooul_'s questions, we shah assume

in Point I that the statute requires proof of member-

ship with knowledge of the association's aims, without

proof of either specific intent or of activity, but sub-

ject to the proper application of the constitutional

limitation of the "clear and present dangel"' test as

discussed in Point IV. In Point II we assume the

elements on which the discussion in Point I is based

and add the element of specific intent, but not activ-

ity, again subject %o the "clear and present danger"

limitation. In Point III we assume the elements of

l_oint II plus activity, again subject te the "clear and

present danger" limitation. However, for the pur-

pose of analysis, we note that these combinations by

no means exhaust the possibilities. The "clear and

present danger" doctrine could be considered a sepa-

rate element and added or left out of each of the other

groups. It would also be possible to consider intent

an6[ activity as alternative additional elements, rather

than considering activity (as we do) only as it is

added %o intent.



I

THE IVIEIVfBEES]KIP CL&TJSE' 01_ TIK-E S'IVfIT]I &CT I_ COI_-

8TITU_ION/L EVeN TI[OIIGII IT BE INTERPRE[FED" TO

PEB'M'IT & CON'VICTION B2/SED SOLELY ON PR00_ T_rKT

THE ACO_SED _AS & i_E1VfBER OF i GROUP DESCRIBE])

IN THE ACT, I_IqOWII_G THE PURPOSES THEREO_

1, In our previous briefs in this case at the 1956

and 1958 Terms, we have not argued this point,

as_suming that this Court had construed the member-

ship clause of the Smith Act to require proof of spe-

c'ffic intent and the% the te_m "membership" should be

limited to active _emberghip (1956 ]_r. 23, 3941; 1958

Br. 47-55). Thus, we _l not discuss the constitution-

_lity of the clause in the absence of those requirements.

In Dennis v. United States, 341 U.S. 494, 499, it is

stated: "We hold that the statute requires as

essentiaI element o£ the crime proof of the intent of

t_tiose who are charged wi_h its violation %0 "o:ver-

thr_W the Government by force and violence. ''_ A1-

_-hbugh the opinion had specific reference to the first

ioaragraph of the Smith -Act, dealing with teaching

a_d advocating _ overthrow, and to that portion of

paragraph three Which gems with organizing a group

t5 %_ach or advocate such overthrow, the language

2The quotation is from the opinion of the Chief Justin,
joined by Jlis_ices Reed, Burton gnd Mint0n. The concurring
opir_oh, of ]Hr. Justice Frankfurter assunies the sam6 con,

strt_ct-ion. 341 U.S. at- 518. Mr,. Justic6 Jackson, concttrring,
_nd JusticesBlack and Douglas,.ir_dissent,were-silenton

t]_epoiiit.
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and reasoning of the Court was generally applicable

_o the entire Act. The membership clause, here in-

volved, is structurally a part of the same paragwaph

.as the organizing clause. We, therefore, understand

the Court's decision in Dennis to mean that intent

_o carry out the overthrow of the United States is a

part of the offense prescribed. While in Yates v.

United S$ates, 354 U.S. 298, the g_'ounds upon which

the case was disposed of made it unnecessary for the

Court to reexamine the specific intent requh'ed for

conviction, assumptions by the Court in its considera-

tion of the sufficiency of the evidence indicate no

withdrawal from the position adopted in Dennis.

See 354 U.S. 298 at 331 and 332. Earlier, the Court

had given a similar construction to Section 9(h) of
the l_ational Labor Relations Act. Awerican Co_-

municagons Ass'_ v. Douds, 339 U.S. 382, 406-408.

This case was tried on the premise that a showing of

both intent to accomplish the overthrow of the govern-

ment and active membership were necessary, and we

have not asked the Court to consider the case in the

absence of those factors. Nor do we do so now, since

we continue to believe that specific intent is, raider the

statute, an essential part of the Government's case and

that the proof of activity in this case aids in upholding

the conviction either as a matter of construction or of

constitutional application (see inf,'a, pp. 11-27).

l_evertheless, since the Court has asked for discussion

of the issue, we submit that there is authority support_

ing the constitutionality of the provision even if it is

applied as requh_ing neither the specified intent nor

actwity beyond mere membership.



2. In the beginning, it is important to keep clear
the specific intent which we are discussing. There
is no question but that the statute in specific terms

requires proof of knowledge of the purposes of the

OrganiZation. A man is not punished for joining a

subversive association in ignorance of its nature; the

government must prove that he knew what he was

doing. The intent referred to in the Court's ques-

i_ion is the defendant's personal intent to carry out

the purposes of the organization, a mental attitude

going beyond qnens tea, as that term is used'to charac-

terize criminal intent in common law crimes. See

Morissette v. United States, 342 U.S. 246_ 250-263.

The intent here involved is an intent to overthrow

the government of the United States by force and

violence.

To test the question, let it be assumed that an in-

dividual with full knowledge of the objectives 02 the

Communist }'arty becomes a member with no inten-

tion of aiding in bringing about a revolution, but

because he believes action through the Party is the

most effective way to secure social legislation, or

public ownership, or a labor-conscious administra-

tion. 3 Let it be assumed further that no specific

8A harder case is involved if the individual not only does

not intend that the objective shall be attained, but has the
specific intent to diver_ the organization _rom its existing un-

lawful program. In such a case_ it might well be unreason-
able to construe the statute as applying to a person whose in-

tent was entirely consistent with the Congressional purpose,
at 1east until the failure o_ the individuaFs efforts had become

clear. Cf. Whitney v. Galifo_i(_: 274 U.S. 357_ discussed _f_a,
pp. 9-10.
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activity, other than maintaining membership, was

proved. There is authority for the proposition that

the constitutional protections of free speech and the

right to assembly and due process do not prevent

Congress from making such membership a crime, even

where the member's heart is not in it. This is sup-

portable on the principle that knowingly joining an

organization with illegal objectives contl'ibutes to the

attainment of those objectives because of the support

given by membership itself, and that it is the objective

of the organization,_ not of the individual, which

governs.'

This Court has infrequently considered the consti-

tutionality of laws proscribing membership, but, where

it has, it has upheld theh" validity without regard to

such specific intent or to activity. In Bryant v. Zi_-

_nerma_b 278 U.S. 63, a New York statute, aimed at

the Ku Klux Klan, punished membership in certain

oath-bound associations which had failed to register.

The Court held that to forbid individual members

to attend meetings or retain membership did not vio-

late due process of law.' hfore recently in N.A.A.G.P.

4 In the present case the trial judge gave explicit instructions
to the jury that it must find that the intent of the Communist
Party, in addition to the petitioner's own intent, must be to
bring about the o_erttn'ow of the govermnent by force and
violence (R. A 39-A 40).

The petitioner seeks to dlstingxtish the case on the grotmd
that the statute dealt with re_stration (Pet. Br. 25-26).
However, the statutory langaage was: "Any pemon who be-
comes a member [of a secret, oath-bound association] * * *,
or remo.h_s _ member thereof, * * * with knowled_ that such

corporation or association has failed to comply with any pro-
vision of this article, shall be gmilty of a misdemeanor." Art.

V-2L_ N.Y. Civil l%ights Law, c. 66_, Lows 199.3, p. 1110, Sec. 56.
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w. "Alabama, 357 U.S. _49 at 465, the Court, in com-

menting on the earlier case, stated:

* * * [In Bryant v. Zimmerman] this Court

upheld, ,as ap.pHed to a member of a local chap-

ter of the Ku Klux Klan, a New York statute.

requiring any unincorporated association which
demanded an oath as a condition of member-

ship to file with state officials copies of its * * *

[constitution, membership lists, etc.]. In its

opinion, the Court took care to emphasize the

natt_re Of the organization which New York

sought to reg_ate. The decision was based on

the particular character of the Klan's activities,

involving acts of unlawful intimidation and vio-

lence, which the Court .assumed was before the
state legislature when it enacted the statute,

and of which the Court itself took judicial
notice.

:A.pparently, then, the Court did not feel that the intent

or activity of the individual member was essential to

the validity of the statutes-as applied to that mem-

ber-which it upheld on the basis that the legislature

had a_thori'tyto regulate such organizations having

oath-bound membershi:ps and therefore to punish mem-

bership in an organization which had not complied

.With the statutory requirements.

The information in Whitney v. California, 274 U.S.

357, encompassed violations of the California Syn-

dicalism Act by reason not only of the defendant's

participating i_ the organization of the California

GommUniSt Labor P.arty, but also her membership in

it. One of the issues before this Gourt was her claim

that in fact she personally opposed the illegal aims at
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the time of its organization and that they were

adopted over her protest. In t-rearingwith this claim,

the Court, without exploring her own intentions,

placed reliance on the fact that she had knowingly re-

_ained membership after the aims of the party had

become clear. The majority of the Court, therefore,

found nothing inconsistent with the Fotu'teenth

2unendment in punishing knowing membership even

without the element of specificintent to carry out the

objectives of the association. The concm'ring opinion of

]_. Justice Brandeis, while differing sh'ongly from

the majority of the application of the clear and pres-

ent danger docb_'ine,raises no question with respect

to punishing membership, even in the absence of in-

Cent, if the element of immediate serious danger is

satisfied."

As to the Smith Act itself, the Court of Appeals for

the _ourth Circuit discussed the membership clause

_The petitioner and the government differ so widely on the

meaning and significance of the concurring opinion of Justices
Brandeis and Holmes in the Whitney case that it is probable
that the only way to resolve the difference is to read the state-
ments against the contents of the opinion itself. However, we
call to the attention of the Court the fact that Miss Whitney
was convicted on count one of the information which charged

her with organizing and becoming a member of the Commu-
nist Party of California. 274 U.S. 357, 360. Thersfore, when
the concurring opinion talks about the intent to "commit pres-
ent serious crimes" (274 U.S. at 379), it must be talking about
ucts of the Party to which the petitioner was connected through
her membership. Iu this respect, therefore, the case, including
the concurrence, supports the position of the government that

membership in a subversive organization with knowledge of
_ts ahns may constitutionally be made the basis for crhninal
liabil_.
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in Frankfeld v. United States, 198 1% 2d 679 at 683-

684, certiorari denied, 344 U.S. 922, saying:

* * * So far as "membership" in an organi_

zation advocating * * * destruction or over-

throw [of government] is concerned, such

membership is condemned only where there is
knowledge on the part of the accused of the

unlawful purpose of the organization. Mem-

bership in an organization renders aid and en-

couragement to the organization; and when

membership is accepted or retained with

knowledge that the organization is engaged in

an unlawful purpose, the one accepting or re-

taining membership with such knowledge

makes himself a party to the unlawfnl enter-

prise in which it is en_aged.

Moreover, the same construction of various state

syndicalism laws has been upheld in the state comtts.

People v. Ruthenberg, 229 Mich. 315, writ of error

dismissed, 273 U.S: 782; State v. La_tndy, 103 Ore.

443, 500; State v. Hennessy, 114 Wash. 351, 368. And

even those statedecisions'which have construed state

syndicalism laws as requiring intent have reached this

result, not on the basis of constitutional necessity, but

merely as a matter of le_slative purpose. People v.

G#low, 195 App. Div. 773, 794; State v. Kahn, 56

Mont. 108; Com_wnwealth, v. Widovich, 295 Pa. 311.

Therefore, we concli_de that there is authority to

support the proposition that the elements of intent

to bring about the overthrow of the government by

force and violence, arid of affirmative activity in addl-

tion to membership:, are not essential to the constitu-

tionality of the membership clause of the Smith Act.
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ttowever, as pointed out above, we do not urge the

Court to adopt this position since we do not believe it

is a correct construction or application of the statute

or an issue necessary to be passed upon in view of the

record now before the Court.

II

TIER 2E_IBERS]_SI _ OLAUSE OF T_KE SiV£1TIE ACT IS PROP-

EPJuY INTERPI_ETED AS REQUIRING PROOF OF SPECIFIC

INT2NT AND AS SO IN_SP_I%ETED IS CONSTITUTIOi_AL

I. The first paragraph of the Smith Act (the ad-

_voeaey clause), s_tpr_, pp. 2-3, punishes kTwwi_g or will

fur advocacy of the duty of overthrowing the govelm-

ment by force or violence; the second paz'agraph (the

literature clause) punishes the publication of written

•or printed matter advocating such ovelq2arow when done

with the specific 9_tm_t to cause such a result; the thLrd

paragraph compl_ses both the so-called organizing

clause and the membership clause, forbidding respec-

tively the organizing of societies which advocate violent

overthrow, and membership in such societies with

t_nowledgs of the organization's purpose.'

As originally enacted in Title I of the Alien Re_stration
Act of June 28, 1940, 5_ Star. 670, the advocacy chmse consti-
tuted Section 2(a)(1) of that Act; the literature clause was
Section 2('a)(2); and the organizing and membership clauses
were contained in Section 2(a)(3) of the Act. In addition,
Section 3 of tim Alien Re_stration Act contained a special
conspiracy provision. Section 2(a)(1) and the organizing
clause of Section 2(a) (S), as origlna]ly enacted, were involved

in De_is v. U_itecl States, 341 U.S. 494, since the conspiracy
there charged was alleged to have 1ran from April 1, 1945, to
July '_0, 19_. When the Criminal Code was revised in 1948,
_/2aephraseolog3 Tof Section 9 of the Alien Registration Act was

changed to effect consolidation but without any change of sub-



Since the literature clause expressly requires a

specific intent to overthrow the government, and be

cause of _he absence of precise language calling for

a _specific intent in the advocacy and conspiracy

clauses, it was claimed in Dennis v. United States,

_341 U.S. 49_, 499, in an attempt to create a more

0Mficult constitutional issue, that Congress deliberately

omitted any such requirement. The Chief Justice in-

dicated that since the Dennis defendants had them-

selves requested a charge with respect to specific in-

tent, under Rule 30 of the Federal Rules of Criminal

Procedure they appeared to he barred from raising

this point on appeal (341 U.S. at 500, £n. 2); but,

-nevertheless, he discussed the point because of its im-

-portance to the admir/istration of the statute. Ibid.

.In rejecg'mg the contention, he said:

* * * It _voul4 require a far greater indica-

yon of congressional desire that intent not be

made an element of the crime than the use of

the disjunctive "knowingly or willfully"

in * _ _ [the paragraph containing the advo-

stamce, the numbering of the 5ndividual paragraphs was

dropp¢d, and Sectiop_ _wasrecodifiedas 18 U.S.C. (195_ ed._)
'P,385.Section 3 (-thespecialconspiracyprovision)was also

omitted as covered by the general conspiracy provision o_ 18
.U_S_C. 37:1. _c_ of June _5, :1948, c. 6_5, § 1, 62 Star. 808.

This is the form of the statute as applicable to the instant
ca_e.

The statutehas sincebeen axae_ded by the Act of July 24,
19.56, c. 678, _§_, 70 Star: .623, .to provide for an increase of
the maximum fine from $10,000 to $20,000, and an increase in
the maximum sentence from 10to _0 years. In addition_ this
most recent amendment reinstated as pa_t o_ 18 I_I.S.C. 2385
the.special conspiraay ,pravision.

5264 79---59_---2
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cacy clause], or the omission of exact lan_xla_'e

in * * * [the paragraph containing the organiz-

ing and membership clauses]. The struchn'e

and purpose of the statute demand the inclu-
sion of intent as an clement of the crime. Con-

gross was concerned with those who advocate

and organize for the overthrow of the Govern-

mont. Oertainly those who recruit and com-

bine for the purpose of advocating overthrow

intend to bI'ing about that overthrow. We hold

that the s_atute requires as an essential ele-

ment of the crime proof of the intent of those

who are charged with its violation to overthrow

the Gover_ment by fo_'ce and violence. [Citing

cases.]
Nor does the fact that there must be an inves-

tigation of a state of mind under this interpre-

tation afford any basis for rejection of that

meaning. * * * The existence of amens recb is

the rule of, rather than the exception to, the

principles of Anglo-Amaeriean crhninal juris-

prudence. [3_1 U.S. at 499-500; emphasis

added.]

"It is in the face of this explicit holding that the peti-

tioner argues that the membership clause should not

.3oe construed as requiring specific intent. It is true

that the membership clause itself was not in issue in

Dennis, but its reasoning is nonetheless compelling

here.

The attempt of the petitioner to distinguish between

the construction of the org_g clause and the mem-

bership clause, insofar as reading into them a requh'e-

-merit of specific intent is concerned (Pet. Supp. Br.

15-17), is not convincing. There would seem to be
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,quite as much intent implicit in joining an organiza-

-tion with full knowledge of its purposes, which have

.already been established, as there is in organizing an

.association the aims of which may not have been

fixed/ In fact, in Whitney v. California, 2"I4 U.S. 357,

_where this Court upheld the validity of a conviction

under the California law without reference to the

_pecific intent o,f the de_endant (s_pra_ pp. 9-10), it

.appears that the Court read more legal significance

into Miss Whitney's continued membership in the

_Communist Labor Party of California after the or-

.ganization was completed and the aims of the party

_defined than it did in her participation in its

°organization.

I_tseems clear that in reading intent into the advo-

.cacy and organizing clauses in Dennis the Court con-

templated the same interpretation for the Act as a

whole. Such an interpretation is supported by all the

_eases in which the Court has followed the long-estab-

Jished practice of favoring an interpretation which,

-not only Supports constitutionality, but avoids serious

.constitutional issues, ttowever, two are particularly

pertinent here.

In Screws v. United States, 325 U.S. 91, the Court

was faced with the problem of construing a provision

of the Civil Rights Act which made it a crime to de-

s The petitioner paraphrases the organizing clause as forbid-
.-ding the org£nizing of groups "to" advocate the overthrow of

the government (Pet. Supp. Br. 16). The language of the pura-
graph makes illegal the organization of any group "who" advo-

-rates such overth_-0_v. Therefore, there is nothing specific in
•the language to require the element of intent which the _Cour_
:found was implied.
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prive a person of any rights guaranteed him by the

due process clause of the Fourteenth Amendment.

The opinion of Mr. Justice Douglas, upholding the

constitutionality of the Act, was based on a construc-

tion that the Act requh.ed a specific intent to deprive

a citizen of his constitutional rights. Thus the Cotu_

avoided the very type of constitutional problem which

the petitioner seeks to inject in this case. Similarly,

in A_e_ivan Go_unica_ions Ass'_ v. Douds, 339 U.S.

382, where the Court was dealing with the non-Com-

munist affidavit requirement of Section 9(h) of the

National Labor Relations Act, belief in the over-

throw of the government by force was interpreted to

require specific intent to accomplish such a result,

rather than a mere absh'act feeling that such a process

was inevitable. Thus again, the Court, by construc-

tion, upheld a statute which would othervcise involve a

serious constitutional issue. The same _hould be done

here.

2. Construing the membership clause to require a

specific intent to bring about the violent overthrow

of the government serves two important functions.

Firts, it precludes the statute's application to member-

ship in organizations in order to participate in abstract

or academic discussions of the idea of revolt. Second,

it precludes its application to membership in an or-

ganization where the individual--though aware of the

unlawful purposes of the organization--does not be-

lieve or desire that complete overthrow can or should

be attained,but pai_ieipateshi order to reach inter-

mediate goals short of that goal and perhaps entirely

legal in themselves. In the present case,the specific



intent and purpose of the petitioner is so obvious as

to , obscure the importance of that factor ii_ closer

cases (1958 Br. 85-88).. In borderline cases, how-

ever, construing the clause to require a specific intent

_vould be df crucial importance for it provides both

juries and judges with an adequate means to prevent

the application of the _ct to persons who in no way

contribute to the dangers.with which Congress was co,-

corned. Cf. Hartzel v. United States, 322 U.S. 680,

a WoEd War II prosecution under the Espionage Act

of 1917, whence this Cou_ i_eversed the convlc_ion be-

cause of _he paucity of evidence respecting the requi-

site specific intent of the defendanL Dissenting from

the m_jority conclusion, Mr. Jiistice Reed, with whom

Justices Frankfurter, Douglas and Jackson joined,

sa.i(_:

* * * The right _f free speech is vital. ]_ut
the necessity of finding beyond a reasonable

doubt the intent to produce the prohibited result

affords abundant protection to those whose

criticism is directed to legitimate ends. [322

U.S. at 694.]

Jhstices Holmes and Brandeis appear to have con-

sidered that _ specific inten_ to produce prohibited

evils is a substitute for, or equ£valent to, a "clear and

present danger" that speech wili produce such evils,

at least in those cases where the latter "test" applies.

Although we do not concern ourselves under this point

with the _'clear and present danger" doctrine as such

_e ,adve_rt to it insofar as a spe-
_quiyeYn_y to that subject.
Justice Holmes suggested this "on in
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Svhen_k v. United States, 249 U.S. 47, 52, when he

said: "If the act (speaking, or circulating a paper)_

its tendency and the intent with which it is done are

the same, we perceive no ground for saying that suc-

cess alone warrants malting the act a crime" (emphasis

added). And he developed the idea at some length in

his dissenting opinion in Abra_s v. _Tnitcd States, 250

'I:T.S. 616, 627-628, as follows:

I never have seen any reason to doubt that

the questions of law that alone were before

this Court in the cases of Schenck, Frohu,crk

and Debs, 249 U.S. 47, 204, 211, were rightly
decided. I do not doubt for a moment that by

the same reasoning that would justify pun/sh-

ing persuasion to murder, the United States

constitutionally may plmish speech that pro-

duces or is intended to produce a clear and im-

minent danger that will bring about forthwith
certain substantive evils that the United States

constitutionally may seek to prevent. The

power undoubtedly is greater in thne of war

than in time of peace because war opens dan-

gers that do not exist at other times.

But as against dangers peclfliar to wa_', as

against others, the principle of the right to free

speech is always the same. It is only the pres-

ent danger of immediate evil or m_ intent to

b_'ing it about that warrants Congress in set-

ring a limit to the expression of opinion where

private rights are not concerned. Congress

certainly cannot forbid all effort to change the

mind of the country. Now nobody can sup-
pose that the s_l:r_s_Pu_-_g of a silly

Ieafl__unknown man, without more,

_._-_vv_ld present any immediate danger that its
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° opinions would hlnder the successof the gov-
- eminent aims or have any appreciable tendency

to do so. Publishing those opinions for the

very purpose of obstr_wting however, q_ight in-

dicate a greater danger and at any rate would

have the quality of an attempt. So I assume that

the sec.ond leaflet if published for the purpose

alleged in the fourth count might be punish-

able. But it seems pretty clear to me .that noth-
ing less than that would bring these papers_

within the scope of this law. * * * [Emphasis.

added.]

Almost identical language appears in Mr. Justice

Brandeis' concurrence in Whitney v. California, 274:

I_I.S. 357, 373:

• * * That the necessity which is essentiul to

a valid restriction does not exist unless speech

would produce, or is intended to produce, a

clear and imminent danger of some substantive
evil which the State consti.tutionally may seek

to prevent has been settled. [Emphasis.

add,ed.] _

And this Court has put the matter thus in Taylor v.

Mississippi, 319 u.s. 583, 589-590:

As applied to the appellants * * * [the Mis-

sissippi statute which _ounished advocacy of re-

.. £usal to salute the flag]' punishes them al.though
what they communicated is not claimed or
showg to have been done _vith an evil or sinis-

ter puepose, to have advocated or incited sub-

versive action against the nation or state, or to

339 U.S. 882, 395, the Court qfio_ed _ st_t_-" -
ment of Mr. Justice Br_ncieis. with
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have threatened any cleax and present danger
to our institutions or our Govelmment. [Em-

phasis added.]

3. When the Act is read to encompass the element

of intent, the views expressed in Point I, supra, with

respect to the constitutionality of the membership

clause are reinforced. Actually, the issue would seem

foreclosed by the Dennis case itself. It is difficult to

see how these two parallel provisions, the organizing

clause and the membership clause, can, if the same in-

_ent is read into each, have different constitutional

results.

At the risk o£ laboring the obvious, it is helpful to

re-examine the structure of the Smith Act as a whole.

In all its paragraphs, it is explicitly aimed at "ad-

vocacy" of overthrow of the government by force or

violence. The first paxagraph strikes at direct ad-

vocacy by an individual; the second at responsibility

_or publications which advocate the illegal action; the

organizing clause deals with organizing an associ-

ation which engages in such advocacy; and the mem-

bership clause outlaws knowing affiliation with an

organization so engaged. All sections, including the

conspiracy provisions now re-enacted into the law

(see fn. 7, supra, p. 12), deal with direct or indix'ect

advocacy of overthrow. It is difficult to argue that

knowing membership in an illegal enterprise with in-

tent ¢o early out its purposes is too tenuous a con-

neetior_ between the individual and the advocacy to

form a basis for liab_flSt_while orz.__p/ring,
or _ the same ends may be punished.

_lso 1958 Br. 48-56.)
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• These views were well expressed by District Judge

Kraft in United States v. Blumberg, 136 l_. Supp. 269,.

271 (E.D.Pa.) :

However defendant vigorously maintains.

that the means by which this power [to pro-
hibit acts intended to effect the violent over-

throw of Government] is carried into exeeutio_

by the membership clause of the Smith Act
are not appropriate or plainly adapted to the

end of protecting the Government from armed
rebellion. Defendant concedes that a con-

spiracy to organize a group who advocate
violent governmental o_erthrew may constitu-

tionally be made a crime. It would be strange

logic, indeed, to hold that an agreement to

organize such a group manj be made criminal,

but that membership in the group organized

pursuant to such a conspiracy, with knowledge
of its purposes, may not be made a crime.
[Emphasis added.]

III

TI=rE ,_ONSTIT_TIOI_ALITY Ol_ TI_E I_E-I_BEI_S]KIP CLAI_SE IS,

_RTIKER I_OI_TI_?IED By THE 1TEQ_J-IREIV_Ei_T TJ_AT TFfE

i_£EIVIBEES:_IP BE ESTABLIS_KED AS AOTIVE iYlE1V_BEES_IP_

AND T_IS I:¢EQUIRF,:M:ENT IS REASONABLY TO BE INCLD-DED.

EITHER AS i _ATTER 01_ STATUTOR_ r CONSTt_UCTIOI_ Ol_

AS A CO1VST_TUTIOI_AL LI_!T/kTI0_ O_ TiEE APPLIOATI01_

C1_ T]_E ACT

!. The first sentence in the Court's questions ubout

this issue (sup_ra, p. 2) asks whether the constitu-

tionality of the membership clause would be aided by

adding the.requirement of proof that the membership

is active. An i_dication of the answer to this ques-
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%ionis found in the petitioner's repeated assertions
that there wasno charge that the petitioner performed
any act whatever (Pet. ]3r. 3) or engaged in any
Party activity (Pet. Br. 24); that the indictment
charges nothing more than a state of mind (Pet. Br.
25); that there is absent from the charge an allega-
tion of agreement or participation (Pet. Supp. Br.
31); and other picturesque ways of laying a founda-
tion for the argument that under our law guilt must
be brought home to an accusedby reason of his in-
dividual action. To the petitioner it is clearly a
strong point that conviction under the membership
clause does not require a showing of activity of any
kind.

It was to meet this false premise that the element
of "active membership" was fn_t explicitly intro-
duced into the case through the government's sup-
plementary memorandum after the fn'st argument.
(Gov't Supp. l_[emo, on t%eargtuncnt, Nos. 3 and 4,
October Term, 1957). But all along, the case had
been briefed and argued by the Government on the
_heory that membership was not a passive state, but
an affirmative suppol_ of the aims and ptu'poses of
%he organization. (Gov't Br. in Scalcs v. United

Stc_tes, No. 3, October Term, 1956, pp. 23, 4_1.) We

]_ad also pointed out that, with respect to the Commu-

nist Party, membership was, under its rules, active

membership. (Id., p. 42; A_nerica_ Gommu_gca_ions

Ass'_ v. Douds, 339 U.S. 382, 431-432.)

The necessity of establishing active membership,

either %0 meet a reasonable constlmetion of the word

"membership", or, alternatively, as a constitutional



23

limitation on the application of the Act, does help in

upholding its constitutionality. This is so even

though the activity be expended along lines not other-

wise illegal, since active support of any kind aids the

.organization in uchieving its own illegal purposes.

The solicitation of membership, the contribution of

financial assistance, or the handling of public rela-

tions all help the organization and therefore in-

directly promote its objectives. In an army there

must be not only fighters, but also suppliers, and trans-

porters and medical aides. Any activity which con-

_ributes to the uWmaate success of the undertaking

bears its share of responsibility for that outcome? °

The trial court in this case gave a severe definition

of what was necessary to constitute active member-

ship, stating (R. A-41):

On the other hand, if you believe beyond a

reasonable doubt that the Communist Party

was such a group or society, then you should

next consider whether the defendant, Scales,

was an active member of, or affiliated with, the

Party with knowledge of its aims and pur-

poses. The defendant admits that he was a

member of the Party. For his membership

to be criminal, however, it is not sufficient ,that

he be simply a member; it must be more than

a nominal, passive, inactive, or purely tech-

nical membership. In determin_g whether he

_oIn the comparable situation with respect to the nature of
overt acts necessary to sustai_ a conviction for conspiracy, this
Cour_ recently held thai the acts need not themselves be illegal.
:Yates v. United States_ 354 U.S. P,98_ 33_. See also Pierce v.
U_ited _t_es_ 25!_ U.S. I_39_244; Uq_ited _tates v. RaSiqwwlch,

_38 U.S. 78, 86; Brc_verma_ v. United States, 317 U.S. _9.
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was an active or inactive member, consider
how much of his time and efforts he devoted

to the Party. To be active he must have

devoted all, or a substantial part, of his time

and efforts to the Party. Moreover, to be

criminal, the activities of the membership and

knowledge of the Party aims and purposes

must have existed within the period from

l_Tovember 18, 1951, to November 18, 1954.

This hard standard for activity can be accepted for

this case since the jury found that it was met.

Except for purposes of analysis, it is not necessary

to consider the quantity or quality of petitioner's

activity; acting as chah'man of the Communist Party

of l_orth Carolina for an extended period of time,

recruiting and instructing new members, and partici-

paring in special Communist schools, must certainly

suffice in both partieulsa's. It is the case before it,

involving the activities of this petitioner, on wlfich

the Court must pass judgment, not some hypothetical

set of facts which may never arise. In McCo_b v.

• '_'a_ Scerbo & Sons, I_c., 177 F. 2d 137, 141 (C.A.

2), Judge Frank stated, "I think it ahvays unwise

for a court to cross hypothetical constitutional

bridges; crossing actual ones is dangerous enough."

See _'le_ing v. Rhodes, 331 U.S. 100, 104; Blackmcr v.

U_ited StaSes, 284 U.S. _21, 442.

Requiring a showing of active membership not only

meets any due process objection on the grmmd of

personal responsibility, but it also takes the strength

out of the argument that the membership clause

runs .afoul of the First Amendment. If all that was

involved were bare membership, or bare membership
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lolus some attendance at Party meetings, there would be

more foundation for the argument that freedom of

•speedh and of the right of assembly was impaired,

©f. De Jonge v. Oregon, 299 U_S. 353, ,fi_ding tmeon-

st.itutionat the provision of the Oregon syndicalism

law forbidding presiffmg at or assisting in eonduct_

_ng a meet_g of a certain type of organization.

'This argument disappears when the reqtfirement of

:activity is added.

Therefore, the answer to the first branch of the

_ourt's question is that adding the element of activ-

ity does .aid in sustaining the eonstitu-tionality of

_he rnembershi_p ciau_e whether that element is incor-

porated as a matter of interpretation or as a test

of constitutional application (akin ¢o the "clear and

:present danger" test)._

2. The second question posed by _he Court in this

_pa_ of its reargument Order is Whether the statute

_an properly be construed to require proof of active

membership. An affirmative answer to this does not

mean that activity must be alleged as a _eparate ele-

znent of the crime, as the petitioner suggests (Pet.

;Supp. Br, 19). Rather, an allegation of membership

in the indictment must mean membership in the sense

_ The element of a_etlvity is pertinent to a jury's considera-

tion of a case under tim membership clause, no_ only
because of the question of construction, but also because the
defendant% activity is one of the best ways of proving his
intention, a factor which, _s we point ou_ above, should b_
:part of the governme_xt's bt_rden of proof. Two of the
.state cases emphasize this significance of evidence of a defentl-
.ant_s activity. People "¢.ZZoyd, 304: IlL _3, 87-89; _]_w v.
_ta$e, 76 Okla. Cr. 271, 310.
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in which Congress used the term and it then becomes

a matter of instructions to the jury as to what that

term requires in the way of proof. This is analogous

%0 the Court's reaOiug of additional meaning into the

word "belief" in the National Labor l_elations Act, as

it did in A_nerican Oo_m_nications Ass'n v. Do_ds,

339 II.S. 382, 407, or the word "wflfully" in Hartzel

v. United States, 322 II.S. 680, 686-687.

The propriety of interpreting the membership

clause to include the l'equirement of activity is sup-

ported not only by the policy of construing statutes

so as to avoid questions of constitutionality (sutn'a,

pp. 15-16), but also by specific holdings of this Cotu_

giving a similiar interpretation to comparable words in

other statutes. In Galva_ v. Press, 347 U.S. 522, it

was determined that Cong_'ess in providing for de-

portation on the basis of membership in the Com-

munist pal_-y intended something more than "nominal"

membership. 347 U.S. at 527. See also Rowoldt v.

Pvrfet_o, 355 U.S. 115. Galvan follows the e_'lier

decision in Bridges v. Wixon, 326 U.S. 135, where the

term affiliation was coustm_ed to requh'e a worldng

alliance. And both of these decisions follow the dis-

trier cotu't decision in Colyer v. Skeffingto_b 265 Fed.

17, 72 (D. l_ass.), reversed on other grotmds sub nora.

Skeffing_on v. Katzeff, 277 Fed 129 (C.A. 1).

3. But, whether or not the concept of activity is

comprehended within the word "membership", hi any

event it is a proper consideration for the cotu't%

either trial or appellate, to apply in determhfing

whether the statute is constitutional in its impact on

particular cases. 3-ust as in the application of the
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"clear and present danger" principle a court must

decide whether in the individual case the application

of the restriction _on speech is really necessary to

avert serious peril to the country, so here a court

should, even if it doubts that an application to a pas-

sive communist would be constitutionM_ consider its

constitutionality as applied to a dedicated, full-time,

proselytizing communist. If the Act would be con-

stitutional as so applied, then the only question re-

maining would be whether the various applications

are separable. (See also 1958 ]3r. 65-66,)

l_any times this Court has stated that it will not

upset an act of Congress because in some hypothetical

case the law could have an unconstitutional application.

See, e.g. Steamship Co. v. Emigragon Commissioners,

113 U.S, 33_ 39; Yazoo & Miss. R.R. v. Jackson Vin-

egar Co., 226 U.S. 217, 219; Fleming v. Rhodes, 331

U.S. 100. And again the Court has said that it will

consider only the case as it affects the petitioner, not

some other individual not before the Court. Black-

mer v. United States, 284 U.S. 421; Virginian Ry. Co.

v. Federation, 300 U.S. 515; United States v. Wurz-

b.aeh_ 280 U.S. 396. Sometimes, the issue has been

stated in terms of whether Congress intended the

statute _o continue to be enforced in one application,

if it is held unconstitutional in some other ap-

plication. Dorchy v. Kansas, 264 U.S. 286; The Abby

Dodge, 223 U.S. 166; Na_onal Labor Relations Board

v. Jones & Laughlin, 301 U.S. 1. On this issue ef

separability, as in other questions of construction,

the Court will adopt a construction, if it sees its way

clear to do so, which will save the Act rather than
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.destroy it. United Sta_es v. Rumely, 345 U.S. 41;

Ashwander v. T.V.A., 297 1_.S. 288.

Therefore, the answer to the final portion of this

third question, is that, wholly apart from statutory con-

.struction, there is here a constitutional application of

the statu%e to a defendant whose activity in the Comma-

nist cause would meet the stx'ietest test conceivable.

Whatever its application to other cases, the Act is

constitutional in its present application. _

IV

T]KE ccCLEAR _ P!_ESE_NFT DA_,_'GER" TEST AS APPLIED TO

TIlE I_,I_EESIIIP CLAI_SE AND TO THIS PA_RTICULAR

CASE SUSTAL_S T]E_ CONSTITUTIOI_ALITY O_ T:IIE COI_-

VICTIOlV

I. Exhaustive consideration was given to the appli-

cation of the "clear and present danger" doctrine to the

Smith Act in Dennis v. United States, both in the

Court of Appeals, 183 F. 2d 201, and in this Court,

:341 U.S. 494. Although both courts recognized that

applications of the test had not been consistent

through the years, it was concluded that the test was

applicable to the Smith Act, or at least to the con-

spiracy provision of the Smith Act, and the main

opinion in this Court specifically accepted Judge

_ Of all of the state and federal cases cited by both par_ies

%o this case in this field, none deals with a factual situation

_vhere the accused was not shown to be active in some official

.capacity in carrying out the aims of lfis organization. :Even in
the De Jonge case, 299 U.S. 358, the conviction was tkrown

,ut, not because De Jonge had not been an active member of
the par@, but because the indictment alleged only his assistance
in the conduc_ of a meeting.
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H_nd_s formulation o£ it in relation to the Smith Act.

341 U.S. at 510. In Yates v. United States, 354 U.S.

298, there was no withdrawal _rom that position. Al-

though fine lines of distinction have been drawn in ap-

plying the test, we had not thought that there was

siifficien_t distinctioh between the offense proscribed

by the membership clause, us properly construed, and

the conapiraey, advocacy, or organizing clauses to jus-

tify asking the Court to reconsider the matter.

Therefore, in the trial of the case and in our prior

presentation_ to this Court we have assumed that the

rule applied here as it did in Dennis (1958 Br. 66).

2. However, since the Court has invited reconsid-

eration of the matter, it is appropriate to re-examine

the application of the test in the Hght of this par-

ticular case.

Certainly, there is support in the majority opinions

in Gitlow v. New York, 268 U.S. 652, and in Whitney

v. California, 274 U.S. 357, for the proposition that

where Congress has dealt directly with aspects of

speech, as it has here in proscribing direct or indirect

advocacy of violent overthrow, the issue is properly

one of whether the Congressional determination of the

necessity of such restriction is reasonable and, if it is,

there is no occasion to apply the "clear aud present

danger" test to the individual case. If this is the

proper rule, there is now no real issue as to the rea-

sonableness of Congress's action in forbidding the

type of _dvocacy outlawed in the Smith Act, since this

Court has in other contextsupheld Congressional au-

thoritywith respect to participation in the type of

organization here involved. See the concurrence of

526479--_9-----3
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l_[v. Justice Frankfurter in Dennis v. United States,

341 U.S. 494, 546--552; _Lr. 5ustice Jackson in A_e_'i-

ca_ Gommu_ications Ass'n v. Douds, 339 U.S. 382,

424-433; Bave_bZatt v. United States, 360 U.S. 109,

127-128. However, in this particular case, if the

Court adheres to the position of the main opinion in

Dennis, the existence of a clear and present danger

from participation in the Communist Party at the

present stage of our history, as reviewed in our 1958

brief, pp. 75-88, 121-139, supports the application of

the Act to this case as fully as the com'esponding facts

before Congress justified it in making its legislative

judgment.

There is,however, one aspect of the casewhich was

not specifically referred to in Dennis and which sup-

ports the view that, if the statute be given the construc-

tion which we urge in earlier sections of this brief,

there is no necessity for the application of the "clear

and present danger" test at all. If we are right in our

contention that the statute requh'es proof of a specific

intent to carry out the aims of the organization to brhlg

about the ovel_ow of the government by force and

violence (supra, pp. 11-21), then, even under the shict-

est views of Zustices Holmes and Brandeis, this illegal

intent dispenses with the occasion for the additional

qualification that the danger be immediate. This goes

back to the theory of/_o$ v. Washington, 236 U.S. 273,

which he1(1 that the right of free speech does not include

the right to incite actual breaches of the law. Certainly

the overthrow of the government by force and violence

is illegal and it seems that intentional activity to stir
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others to accomplish that end comes within the rule of

the Fox ease. The Court of Appeals for the Fourth

Circait_ in dealing with a case under the membership

clause that followed the Dennis case (Frankfeld v.

United States, 198 F. 2d 679, 684, certiorari denied,

344 U.S. 922), stated:

The defendants contend that these provisions

[literature and membership cl_ttses] of the stat-

ute are uneonstitution,al because they do not

require a "clear and present danger" as a condi-

tion of criminalityi but it would be little short

of absurd for a statute to forbid advocacy of the

destruction of the government or membership in

an organization formed for the purpose of such

advocacy only in the event that they result in

"clear and present danger". This would be to

make the near success of an attempted crhne the

criterion of criminality for making the attempt,

We suggest, therefore, that if the Court does desire

to reconsider the applicability of the "clear and present

danger" doctrine to the Smith A:ct, it should consider

whether, if the statute is properly construed to require

specific intent and activity, there remains any need for

the additional limitation based on the probabilities of

success. It is too late to doubt that it is entirely appr-o-

priate to punish an individual for deliberately attempt-

ing an illegal act, even where his realistic chances of

accomplishing it are uncertain, or even slight. Un#ed

States v. Quincy, 6 ]Pet. 445, 465; Say3_e, Grimina_

rA'ttempts, 41 Harv. L. l_ev. 821.

3. It is our view that if the "clear and present dan-

get" doctrine is applicable at all to this case, it is to be

applied with regard to the danger to be anticipated
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from the Comm_mist Party rather than from the hl-

dividual membership of this particular petitioner. It

would be the same as writing the Act off the books to

require that the govemnnent prove that it is in danger

of overthrow from the activity of any individual. This

petitioner's membership is his contribution to the com-

mon end, and it is his membership, plus that of his as-

sociates, that gives the Party power. Nomhlal, pro

forma, membership by itself might well be hdd to

be no contribution at all; but once the statute

is interpreted or applied as we have suggested there re-

mains no question but that the "danger" test is to be

applied to the organization. This has been the uniform

practice in th_is type of case. Gitlow v. New _ork, 268

U.S. 652; Whitney v. Galifo_'_ia, 274 U.S. 357; cf.

Americaq_ Gommunicago_s Ass'n v. I)ouds, 339 U.S.

382.

We have no doubt Chat the "clear and present dan-

ger" test, properly applied in this case, upholds the

conviction of the petitioner? _ That the peril is real

has been attested by the experience of this and other

nations which have been subject to infiltration by such

o_ganizations from within. See 1958 Br. 39-45. That

_8Since the "clear and present danger" doctrine is a test of
constitutionality in the application o_ restraints on speech, not
an element of the offense to be proved in making out a case, it
is clear that the determination is a question of law to be de-
cided by the trial court if the question is raised before it and to
be z_viewed by the appellate courts. Therefore, the proper test
can now be applied by this Court on the basis not only of the
record in the pal_icular case but also of all of the facts of
which the Court may tale judicial notice. Dennis v. United
Ntates, 341 U.S. 494, 514.
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the peril is sufficiently immediate te justify govern-
mental restrain is attested by the sensitive inter-
national situation which has resulted in the country's
living in a state of emergency year after year. There
is no reason for the Court to blind itself to a world

situation of which Congress, the Executive, and the

public generally are fully conscious.

V

SECTIOI_ 4 (_) OF TI_E INTERNAL SECURITY ACT DOES l_OT

BAR PEOSECUTIO:b r, U_DER T:_E 1V_E]VIBERS]EI_P CLAlYSE O1_

T]_E SlV_IT]t &CT 1_

In the course of repeated briefing and argument of

this case, the petitioner has become so entangled in the

ultimate purposes and the Congressional history of

Section 4(f) of the Internal Security Act (50 U.S.C.

783(f)) _ that he appears to have forgotten wha_ it

actually does. What it does is to modify subsections

(a) and (c) of the same section and to amend all other

cr'nninalstatutes dealing generally or specificallywith

offenses arising out of association with the Communist

Party as though there were read into each of them the

language of Section 4(f). The Smith Act can now be

' _See also pp. 68-74 of our 1958 brief.

_ The provision reads :
"Neither the holding .of office nor membership in any Com-

munist organization by any person shall constitute per sea viola-
tion of subsection (a) or subsection (c) o_ this section or of any
_ther criminal statute. The fact of the weglstration of any per-
.son under section 787 or section 788 of this title 'as _n officer or

member of any Communist organization shall not be received in
evidence against such person in any prosecution for any alleged
vioIat_on of subsection (-a) or subsection (c) of this section or
2or any alleged violation of any other crlminal statute."
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read as though it included an additional paragraph

reading "Neither the holding of office nor membership

in any Communist organization by any person shall

constitute per sea violation of this Section." The

question we have is whether active membership with

knowledge of the aim of the Party and with specific

intent to carry out those aims is "membership per se".

The court below held not, and so have all other fed-

eral courts which have had the issue before them.

_Lightfoot v. U_ited States, 228 F. 2d 861, 870-871

(C.A. 7), reversed on other grounds, 355 U.S. 2;

U_ited States v. Blu_nberg, 136 F. 8upp. 269, 273

(E.D. Pa.) ; U_ited Sta_es v. Noto, 262 F. 2d 501, 508

(C.A. 2) ; U_ited States v. Hell_an (D. ]_ont., Cr. 3722,

decided J_me 16, 1958). They reach this result because

neither the Iang_age nor the purpose of Section 4(f)

indicates any other result.

The language of Section 4(f) does not apply to

this case because the specific use of the felon "per se"

bars it. Obviously, this provision was included in the

Internal Security Act in order that the very facts

making registration necessary under that Act would

not in and of themselves constitute a federal crime.

To constitute a violation of any federal criminal

statute, Congress said, there must be something more.

And there is something more in the provisions of

the membership clause, namely, knowledge of the

intent of the organization, and, under the decision

in the Dea_is ease, specific intent to carry out the

aims of the Party. This is not membership per se.

The question then arises, if Congress did not believe

that either the Smith Act or any other statute pun-
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ished membershi/p per se, why did it write ,Section

4(f) into law_ The answer'is that through this device

Cong-ress h0pe.d to bolster the vali_ty of the registra-

tion pro_sions. (See 1958 Br. 70-72.) If by re.g-

istering one confessed all of the elements of a

federal 0ffe.nse, he co_4 well argue that the require-

men_t of registration was a p!a_ violation of the

p_ivi!_ege against _nc_ation. So Congress specifi-

cally ree.ited that the bare fae.t le-ading to registration,

i.e., membership, is no$ per se a e.rime. When, or

if, indi_dual Co_ u_'sts are requ_e4 to register

UnAe.r S ee_iQn 8 (which_ will o,_ttr only when the

Pa_y fails to register), it is possible- that they may

_till a-rgue that the. r_gistration requirement is tmc0n-

stitutional because it requires them to incriminate

themselves on an essential element .of a crime (even

if not the whole crime). It will be time enough

to meet that problem when it arises. But if these.

Communist members are suecess£ul in tha_ plea, the

result will be _validution of that portian of the

Internal Security Act, not _he. repeal of the Smith
[ 16 ct.

The petitioner has repeatedly made the argument

that, as we interpret the provision, registration

be- requir" ed only of C.omm:unists who do not knew

the objectives of the Party. (Pet. Br. 48; Pet. Supp.

_r. 37.) :But Section 4(f) does not relieve any one

_ Implied repeal of _he membership clause of the Smith Act
W,ould not obviate th_ problems inherent in the registratio_ pr_

visions. Individual Commu!fis_ wo_d still argue that r_str_
tion compels incrimination wibh l_spect to o_her clauses of the
Smith __ct, as well as other federal le_sla_ion, e.g., thB seditioa
laws. Se_ Blau v. United States_ 340 U.S. 159.
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at _ll of the necessity of registration. The fact that

only Communists with knowledge and intent are

the subject of prosecution under the Smith Act and

that naive Communists, if there are any, are com-

pletely secured from such prosecution,does not at

allmean that only the naive Communists are requh'ed

to registerunder the Internal Security Act. Perhaps

the sophisticated Communists may object on the

ground of self-incrhnination,and, if so, the cotu_s

will have to decide that issue when it arises. The

petitioner's fault is to read Section 4(f) as though

it dealtwith the necessityof registrationrather than

_th susceptibilityto criminal prosecution. It is at

this point that he losescontactwith the present case.

The petitioner would also support his argument

by the fact that Section 4(f) provides not only

that membership per se shall not be a crime but

that holding of office shall likewise not per se be

criminal. He argues that office holding, as we

admit, is itself "strong evidence" of knowledge of

the Party's aims. This, we suppose, leads to the

conclusion that it will be rare indeed that one can

find a Commlmist official who is ignorant of the

aims of the Party. I% seems uulfl_ely that Congress

really believed that there would be instances of this.

But, _in effect, Congress has said that it would take

no chances in drafting this legislation; no harm

would be done in exempting such a pm_on (i.e.,

the ignorant official) from the criminal law and it

might help to sustain the constitutionality of the

Internal Security Act. Therefore, Congress could
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write in the exemption even though it believed it

would have little .or no application.

We do not assume from the fifth question in the

Court's order- that it desires a general discussion

of the constitutionality of the registration provisions

of the Internal Security A_t ut this time. How-

ever, we refer the Court ,to Shapiro v. United States,

335 U.S. 1, and United States v. Sullivan, 274 U.S.

259, for holdings relating ,to the authority of ,the

federal government to require records and reports

which may in fact serve as a link in establishing

a criminal act. It may well be that Congress had

these decisions in mind when it determined ,to go

ahead with registration of Communist organizations.

O01VC_IYSIOI¢

:For the reasons stated in our 1958 brief as sup-

plemented above, it is respectTully submitted that

the judgment of the court of appeals should be

affirmed.

Solicitor General.
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OPIl_IOl_ B:ELOW

The opinion of the Court of Appeals (R. 455-495) 1

is reported at 260 _. 2d 217

JURISDICTIOI_

The judgment of the Court of Appeals was entered

on October 6, 1958 (R. 495). The petition for a writ

"R." will be used herein to refer to the printed record.

"Tr." will refer to the reporter's transcript, and "G. Ex." to
the Government's exhibits.

2 The opinion of the Court of Appeals affirming the judg-

ment of conviction rendered following petitioner's tlrs_ trial

under this indictment is reported at 227 F. 2d 581, and the

per eur_a_ opinion of this Court reversing that judgment (on

the authority of de, eke: v. Un#ed _ta_e8, 353 U.S. 657, and _ho

Solicitor General's confession of error) is reported at 355
U.8. 1.

(1)
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of certiorari was filed on November 3, 1958, and

granted on December 15, 1958 (R. 496). The juris-

diction of this Court rests upon 28 U.S.C. 1254 (1).

OU:ES_IONS PI_'_S_NT_D

1. Whether the "membership" clause of the Smith

Act (18 U.S.C. 2385) is unconstitutional on its face or

as applied to the facts of this case.

2. _Thether Section _(f) of the Internal Security

Act of 1950 (50 U.S.C. 783 (f) )--which provides in

part that neither "the holding of office nor member-

ship in any Communist organization by any person

shall constitute per sea violation" of that or any

other criminal statute--modified, amended, or re-

pealed the "membership" cause of the Smifl: Act so

as to render it inapplicable to this case.

3. Whether the evidence was sufficient to suppo:_
the verdict.

4. Whether petitioner was denied a fair trial be-

cause of

(a) the composition of the gTand jury which in-

dicted him;

(b) the legislative findings of fact concerning the

Communist Party as set forth in the Internal Se-

curity Act of 1950 (50 U.S.C. 781) and the Com-

munist Control Act of 1954 (50 U.S.C. 841);

(e) the application at the trial of the "excision"

provisions of the so-called "Jencks" Act, 18 U.S.C.

3500 (directing that, before statements by prosecution

witnesses in the Government's posse,_sion are turned

over to the defense for cross-examination purposes,

the court, after in ca me_'a inspection, excise portions



which do not relate to the subject matter of the testi-
mony of the witnesses) ; or

(d) the admission of cel%uin evidence offered by
the prosecution.

STATUTES INVOLVED

The Smith Act (18 U.S.C. 2385), in its form ap-

plicable to this case, 3provided:

Whoever knowingly or willfully advocates,

abets, advises, or teaches the duty, necessity,

desirability, or propriety of overthrowing or

destroying the government of the United States

or the government of any State, Territory,

District or Possession thereof, or the govern-

ment of any political subdivision therein, by

force or violence, or by the assassination of

any officer of any such government; or
Whoever, with intent to cause the overthrow

or destruction of any such government, prints,

publishes, edits, issues, circulates, sells, dis-
tributes, or publicly displays any written or

printed matter advocating, advising, or teach-

ing the duty, necessity, desirability, or pro-

priety of overthrowing or destroying any

government in the United States by force or

violence, or attempts to do so; or

Whoever organizes or helps or attempts to

organize any society, group, or assembly of

persons who teach, advocate, or encourage the

8 The statute has since been amended by the Act of July 24,
1956, c. 678, _ 2, 70 Star. 623, to provide for an increase of
the maximum fine from $10,000 to $20,000 and an increase in

the maximum sentence from 10 to g0 years. In addition, this
most recent amendment reinstated as part of Section 2385 of
Title 18 the special conspiracy provision which had been re-
pealed when the Criminal Code was revised in 1948.
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overttn'ow or destruction of any such govern-

ment by force or violence; or becomes or is a

member of, or affiliates with, any such society,

group, or assembly of persons, knowing the

purposes thereof--
Shall be fined not more than $10,000 or im-

prisoned not more than ten years, or both, and

shall be ineligible for employment by the

United States or any department or agency

thereof, for the five years next following his
conviction.

The text of the Smith Act, together _dth relevant

provisions of the Constitution of the United States,

the Internal Security Act of 1950, the Communist

Control Act of 1954, the "J'encks" Act (18 U.S.C.

3500), and pel%inent statutes concerning the qualifica-

tions and the empanelling of jurors (28 U.S.C. 1861,

186_), are set forth in the Appendix to Petitioner's

Brief, pp. la-9a.
STATE_M_IW_

On November 18, 1954:, petitioner was charged in

an indictment (1%. A2) retulmed in the United States

District Court for the Z{iddle District of North Caro-

lina with having violated the so-called "membership

clause" of the Smith Act, 18 U.S.C. 2385, proscribing

being or becoming a member of a society, group, or

assembly of persons who teach, advocate, or encour-

age the overthrow by violence of the Government of

the United States, knowing the purposes thereof

(supra, pp. 3-4). Specifically, the indictment charged

him with having been, from in or about January 1946

to and including the date of the filing of the indict-

ment, a member of the Communist Party of the
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United States, a society of persons who allegedly
"teach and advocate the overthrow and destruction
of the Government of the United States by force and
violence as speedily as ciremnstances would permit,"
well kuowing that the said Party was and is such a
society, and "said defendant intending to bring about
such overthrow by force and violence as speedily as
circumstances would permit" (ibid.).

On April 21, 1955, following a trial by jury, peti-
tioner was found guilty and was thereafter sentenced
to six years' imprisonment. On November 7, 1955,the
Court of Appeals for the Fourth Circuit affirmed the
conviction. Scales v. United States, 227 F. 2d 581.

On March 26, 1956, this Court granted certiorari.

350 U.S. 992. On ffune 3, 1957, following the sub-

mission of briefs on the merits and oral argument,

this Court ordered the case to be restored to the

docket for reargument. 353 U.S. 979. In September

1957, the Government filed a supplemental memo-

randum which, inter alia, pointed out that petitioner

was entitled (at_ least) to a new trial under the

rationale of Jencks v. United States, 353 U.S. 657

(Supplemental Memorandum for the United States

on Reargument, l_Ios. 3 and _:, Oct. Term, 1957, pp.

1-2). On October 14, 1957, this Court, citing the

Jencks decision, supra, entered an order reversing the

Fourth Circuit's affirmance of petitioner's conviction

"[u]pon consideration of the entire record and the

confession of error" by the Solicitor General."

Scales v. United States, 355 U.S. 1.

Petitioner was thereafter re-tried and, on Febru-

ary 21, 1958, again convicted and sentenced to six
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years' imprisonment (l_.A49; Tr. 2217). On appeal

to the (_ou_tof Appeals for the Fotu'th Circuit,the

_udgment of conviction was, on October 6, 1958,

affirmed (l_.495). On December 15, 1958,thisCourt

granted certiorari (R. 496).

The evidence adduced at petitioner's second trial

may be summarized as follows:

A. GENERAL EVIDENCE (1FOT SPECIFICALLY LINKED TO

PE_ITmNER) ESTA_USHL_G THE CH_mACTER OF THE

COI_MUI_ST PARTY AS AN ORGANIZATION WlIICH DUR-

ING THE INDICTIk_ENT PERIOD TAUGHT AND ADVOCATED

THE FORCBLE OVERTHROW OF THE GOVERNMENT OF

THE "_NITED STATES AS SPEEDILY AS CIRCUMSTANCES

WOULD PERMIT

A mass of evidence was introduced to prove that

_e Communist Party, during the entire indictment

period (1946-1954), taught and advocated the forcible

overthrow of the Government of the United States as

speedily as circumstances would permit. We set

forth in Appendix A, infra, pp. 121-139, a stunmary of

so much of this evidence as was not specifically linked

at the _rial to the petitioner, but directed generally

to the character and activities of the Communist

Party as an organization knowing membel_hip in

which is proscribed by the Smith Act.

B. EVIDENCE, SPECIFIC.4J_LY LIIqIKED TO PETITIONER, FUR-

THEI_ ESTABLI,%H-YIqG THE CHARACTER OF TIIE PARTY AS

AN ADVOCATE OF FORCE A._rD VIOLEXCE, AND SHOAVING

PETITIOiNrER'S KNO]VLEDGE OF THAT CHARACTER AND HIS

I_NTENT WITtI IRESPECT TO VIOLENT OVEI1TI[ROW AT THE

EAI_LIEST FEASIBLE OPPORTUNITY.

Petitioner, commencing in or before 1948, and con-

tinuing fhroughout file indictment period, was the
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Chairman of the North and South Carolina Districts
of the Communist Party (1_.388-389; Tr. 962,1585)-
the "District" being the largest geographical division
in the Party below the national organization itself (R.
66-67; Tr. 279-280). As such, he regularly reported
to the National Committee on the activities of the
Party in his District and saw to it that the directives
of the National Committee were carried out in that

area (R. 389; Tr. 1585-86); recruited new members
into the Party (R. 257-258; Tr. 1007, ]579); selected

and made arrangements for promising Party members

to further their education in Marxism-Leninism by

attending the Jefferson School of Social Science,

which the Party conducted in New York (R. 271-274,

320-323; Tr. 1031-32, 1037, 1039, 1306-1309) ; received

the plaudits of William Z. Foster, the Party's

National Chairman, for his work in the Party's behalf

in the Carolinas (Tr. 1082) ; and was the director of

a Party training school for "outstanding cadres in the

North Carolina area" (I_. 396-398; Tr. 1603-1605).

On occasion, he privately tutored promising prospec-

tive recruits in the fundamentals of Marxism-Lenin-

ism (I_. 249-252; Tr. 980-995). In December 1951,

he disappeared into the Communist underground (I_.

307, 334; Tr. 1122-23, 1335-1336). The evidence fur-

ther showed that petitioner was familiar with sub-

stantially all of the basic Marxist-Leninist "classics"

which the Government introduced, in supplementation

of its proof as adduced through its living witnesses,

to show the revolutionary nature and purposes of the

Communist Party. Specifically, he was shown to be

familiar with the following texts: Foundations of

5Z6479 0 -59 -5
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Zeni_ism (G. Ex. 5, Tr. 112; R. 259, 262; Tr. 1010,

1014) ; Problem,s of Leninisq_ (@. Ex. 42, Tr. 971; R.

262-263; Tr. 1014-1015); State and Revolution (@.

Ex. 16, Tr. 184; R. 248; Tr. 970-971) ; History of the

Oommunist Pa_'ty of the Soviet Union (@. Ex. 19, Tr.

213; R. 397-398; Tr. 1604-1605), and Ten Classics of

Marxis_ (G. Ex. 114, Tr. 1607; R. 397-398; Tr. 1604-

1605).

The evidence stumnarized below, unlike that sum-

marized in Appendix A (inf,'a, pp. 121-139), relates

exclusively to petitioner's own statements and actions.

In addition to constituting _urther evidence--supple-

menting that set forth in Appendix A--of the char-

acter of the Communist Party as an organization

which advocates the violent ovei_hrow of the Govern-

ment of the United States at the earliest feasible

opportunity, it tends to show petitioner's personal

knowledge of, intent with respect to, and activities in

furtherance of, the Party's violent revolutionary aims

and purposes.

In September 1948, witness Clontz, while a taw

student at Duke University, wrote to petitioner stat-

ing that he was interested in Communism (R. 244; Tr.

961). Petitioner sent Clontz a box of Communist lit-

erature and a letter in which he stated that he would

be glad to discuss any matter relating to the Party

and its activities (@. Ex. 41, Tr. 962-963; R. 245;

Tr. 961-962). In that same month, Clontz got to-

gether with petitioner at a conference at which peti-

tioner explained to OIont_. the Baldy's basic strategy

(I_. 248-249; Tr. 980). This meeting was followed

by other similar sessions, held from time to time over
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the next several years (I_. 262, 290-291; Tr. 964, 101.4,
1077-78).

There were, petitioner told Clontz, "two classes

of people in this country" who "could be used by the

Communist Party to foment a revolution" (R. 2.49;

Tr. 981). The first was "the working class or Prole-

tariat," of whom the 0ommunist Party was the leader

(ibid.). The second was what petitioner termed "the

Negro nation," consisting of a "Black Belt" of

"thirteen Southex_ States" (ibid.; R. 250; Tr. 986-

987). The "basic strategy of the Communist Party,"

said petigoner, was, by bringing "the working class,

led by the Communist Party" and the "Negro na-

tion" together, "to bring about a forceful overthrow

of the Government" (R. 2.49; Tr. 981).

In a discussion which petitioner had with Clontz

shortly before Christmas 1948, petitioner _old Olontz

how Communism would come into power in the

United States (R. 2.46-2.47; Tr. 967-969). Clontz had

suggested that, "with as wonderful a system as com-

munism offered," the Party should "educate the

people" as to the benefits of Comm_mism so that "the

people would vote in a Communist form of govern-

ment" (1_. 246; Tr. 967). Petitioner "answered that

that was completely impossible" and "completely

fallacious" because "the Government controlled all of

the media of communication, the newspapers, the

radio, _ * * the institutions of government, includ-

ing the Army, the police powers, [and] the educa-

tional system" (R. 2.46; Tr. 968). The idea that

Commlmists could convert the masses "by an educa-
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tional process," according to petitioner, was "ideal-

ism" (ibid.). "Idealism," petitioner explained to

Clontz (R. 246-247; Tr. 968-969)--

* * * was a doctrine that Stalin and William

Z. l_oster had shown to be completely false, that

as long as the institutions of government stood

and were not overthrown, that ideas could abso-

lutely do nothing.

-_e [petitioner] said that he and the other

followers of Stalin believed that you could use

the institutions of government, once you had

taken them over, to get across the ideas to the

people. But, the defendant said that a mili-

tant force would have to force a change in

government and at that point he said that is

where we come in.

"[I]t would be nice," said petitioner (R. 263-264;

Tr. 1017),--

* * * if revolutionary ideas would auto-

matically produce a revolution. But * * * it

was impossible, that a militant force would

have to bring about the revolution and that

force was the only answer.'

On cross-examination, Clontz was asked if petitioner had
not once told him that the Communist Par_v "does not advo-

cate the overthrow of the United States Government by force
and violence. On the contrary, they simply l_mw that the
monopolists will soon resort to force to thwart the will of the

masses of the workers. When this happens, we will have to

meet their force with force" (Tr. 120_-120_). C]ontz replied
that petitioner had explained the Party's attitude toward force

in those terms in their "firs_ meetings," but that he "later ex-
plained to me that that was tlm Communist double tallc that

was put out for th_ purpose of misleading * * * people of
liberal leanings" (Tr. 1203). "The explanation _iven by the
Party for public consumption," Clontz testified, "was that the
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Petitioner, at this meeting, furnished Clontz with
Communist Party literature, including Lenin's State

and Revolution (G. Ex. 16, Tr. 184) and Stalin's

Problems of Leninism (G. Ex. 42, Tr. 971) (R. 248;

Tr. 970-971). In the former of these works Lenin

stated that "the liberation of the oppressed class is

impossible not only without a violent revolution but

also without the destruction of the apparatus of

State power * * *" (Tr. 975), and that revolution

"is an act in which one section of the population

imposes i_s will on the other by means of rifles,

bayonets, cannon * * *"; the Paris Connnune" was

used as an example (Tr. 975-976). Clontz testified

that petitioner told him that one of the reasons why

he should read Communist Party literature was that

it would "help prepare [him] for the time when the

Communist Party would call on [him] in time of

crisis" (R. 313; Tr. 1151.-1152).

In July 1949, petitioner showed Clontz the dedica-

tion of a book, Twilight of World Capitalism, by Wil-

liam Z. Foster, the Party's National Chairman, in

which l_oster stated that his great grandson "would

live in a Communist U.S.A." (l_. 250-251; Tr. 993).

Petitioner "_old me [Clontz] that there was a depres-

way the revolution would come about was that the people
would vote in a Communist regime, at which time the eapl-
talists would bring the armies and the police powers to over-

throw the people's government and at that time the people's
workers would meet force with force" (ibid.). This, how-
ever, Clontz was told by Party initiates, including petitioner,
was merely "one of the formulations used by the Communist
Party to conceal their actual methods, their actual purpose and
their actual beliefs" (Tr. 1208-1_0_).

s See Appendix A, i_.f_a, p. 139.
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sion coming, * * * that Communists would suffer prob-

ably more than anyone else in the * * * depression,

but that they actually reveled in the depression be-

cause it gave them an opportunity to reach people

that dlu_ng prosperous times they coukin't even reach,

and Scales remarked that if a depression came, Wil-

liam Z. l_oster's grandson wouldn't have to wait so

long * * * [f]or the revolution" (R. 251; Tr. 993-

99_).

In November 1949, petitioner told Clontz that he

had "the definite feeling" that it would not be long

before "things would pop" in this country (R. 251-

252; Tr. 994:-995). He "explained the basis for his

feeling" by saying that he (R. 252; Tr. 995)--

• * * just had been reading in some book which

he didn't identify, the writings of Lenin back

in 1917 and 1918; he said that the situation
in Russia in that particular time and in the

United States, in 1949, was a direct analogy.

He said that Lenin had pointed out in his writ-

ings arolmd the fn'st part of the year that the

CommLmis_s were a minority, that they were
outnumbered, that they were weak, but that

Lenin had still expressed hope.

l_e said that Lenin had pointed out in July

of that same year the (Jommunists were out-

lawed, the Bolshevik l_arty, that is, were out-

lawed, and driven completely underground.

Yet, he said, Lenin had pointed out that that
very next October was the famous Russian

October Revolution. Scales said that he saw

exactly the same analogy here. Scales said that

he did not foresee a bloody revoluHon soon, but
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that it would come inevitably exactly as it had

in the Soviet Union.

On January 17, 1950, petitioner officially received

Clontz into the Communist Party as a secret member-

atqarge (R. 257-258; Tr. I007). He told Clontz that

he would continue his "private tutoring" of Clontz

as a member-at-large and instructed him to continue

his 1Vfarxist-Leninist studies, with "particular em-

phasis" on Stalin's Foundations of Zeninism (R. 259;

Tr. 1009-1010). In addition, at or about that time, pe-

titioner gave Clontz "an outline" of Foundations of

Leninism which he reid Clontz he ha4 "personally

prepared" (R. 262; Tr. 1014). Thereafter Clontz

would from time to time study the outline and the

book and "would meet to recite to [petitioner], who

in turn would give me the correct Party interpreta-

tion of those particular things" (ibid.). _

In l_ebruary 1950, While petitioner was continuing

to give Clontz private instructions to prepare him for

future work in the Party and possibly to form an

underground cell in Charlotte, North Carolina, Clontz

asked him when he thought the "revolution" would

come (R. 259-260; Tr. 1011). Petitioner replied

that, while he did not think it would come in the im-

mediate future, he "could say definitely that [Ctontz']

daughter, who then was fourteen months old, would

6 In Fownda_ions of [_,e_inlsm, one of the basic Marxist-
Leninist "classics," Stalin taught, among other things, that
"The dictetorshlp of the proletariat cannot arise as the result
of the peaceful development of bourgeois society and of bour-

geois democracy; it can arise only as the result of the smash-

ing of ghe bourgeois state machine * * *" (G. Ex. 5, p. 54).
Repudiating with Lenin the "possibility of the peaceful evolu-
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marry in a Socialist or Commmaist United States"
(ibid.) 7

Following this discussion, petitioner and Clontz
were joined by Bernard _ried]and, the District Or-
ganizer for the Party in lqorth and South Carolina

(R. 260-261; Tr. 1012). Y__ petitioner's presence

Fried]and questioned Clontz extensively concerning

his background and reasons for joining the Com-

munist Party (R. 261; Tr. 1013). He asked Clontz

"why as an attorney [he] had not sought out reform,

to reform the system, if [he] felt that the system of

government we had was wrong" (R. 262; Tr. 1013-

1014). Clontz (R. 262; Tr. 1014)-

replied to Fried]and that Scales had taught me

that the entire court system, the entire system

of justice in this country was so completely evil

that only by overthrowing the whole govern-

ment and doing away with it could we ever

have justice * * *

This answer "appaxently satisfied" Fried]and and

petitioner (ibid.).

tion of bourgeois democracy into a proletarian democracy" in
"England and America" (/d., pp. 55--56), he strea_ed that "the

law of violent proletarlan revolution, the law of the smashing
of the bourgeois state machine" was "an inevitable law" in all

_'imperialist countries," including the United States, and pro-
claimed that Lenin was "right in saying" that "The prole-
tarian revolution is impossible without the forcible destruction
of the bourgeois state machine 's (_d., p. 56).

Elsewhere in the same work, Stalin defined "Strategy" as
"the determination of the direction of the main blow of the

proletarlat at a given stage of the revolution * * * (id., p. 90;
read to _ury at Tr. 1027).

Petitioner used the terms "communism" and "socialism" in-

terchangeably in his conversations with Clontz (R. 266; Tr.
1020-1021).
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In 1Vfareh 1950, at another study and discussion ses-

sion, petitioner "brought to [Clontz'] attention" the

following passage from Stalin's Problems of Leninism

(1_. 263; Tr. 1016) :

Can such a radical transformation of the old

Bourgeois order be achieved without a violent

revolution, without the dictatorship of the Pro-

letariat ? Obviously not. To think that such a

revolution can be carried out peacefully within

the framework of Bourgeois democracy, which

is adapted to the rule of the Bourgeoisie, means

that one has either gone out of one's mind and

lost normal human understanding, or has

grossly and openly repudiated the Proletarian

revolution:

Petitioner "pointed out this particular passage as sim-

ply proving * * *, as he already had taught, that edu-

cation and reform would accomplish absolutely noth-

ing, but that revolution, a violent revolution was the

only possible way to bring about a change in the form

of government" (ibid.).

At this same session, petitioner, referring to another

passage from Problems of Leninism, told Clontz that

"this contained the explanation of why a revolution

would be easier here" than it had been in Russia (R.

264; Tr. 1018). Whereas "in the Soviet Union there

had been no one to help the Soviet Party," petitioner

explained (R. 26_--265; Tr. 1018-1019),--

• * * in this country when the revolution

started, we would have the benefit of the help

from the mother country, Russia, in bringing

about our own revolution, because part of the

purposes of the Communist Party in the Soviet
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Union was internationalin scope and that we

natm'allywould continue to receivehelp in all

circluns_uces from the Soviet Party when the

revolution was started here in this country.

Clontz asked petitioner (1%. 265; Tr. 1019)

* * * what kind of help we would expect. I

asked him whether troops were going to be

landed or just exactly how we would get help.

Petitioner replied that "we could not expect the So-

viet Union to land troops to start our revolution,"

since "experience had taught the Communists that that

sort of approach was disastrous" (ibid.). He cited

the Communists' experience in China, where, when the

Russian Communist Party, originally, "sent in Rus-

sian generals," "the Ghinese Communists had been

licked completely" (ibid.). The "new approach"--

which had resulted in the successful Chinese Commu-

nist Revolution under l_[ao-Tse-Tung, who "had never

even been to Russia"---was for the Russian Com-

munist Party to send "military leaders" and "pro-

fessional revolutionaries" to assist native Party lead-

ers in "bringing about their [own] revolution" (1%.

265; Tr. 1019-1020). Consequently, said petitioner,

"we Communists in this country would have to start

the revolution, and we would have to continue fight-

ing it" (1%. 265; Tr. 1019). On the other hand, he

pointed out, "we could count on drawing on the ex-

perience of the Soviet Union," which "would furnish

us when the revolution came with experienced revolu-

tionaries from Russia" (1%. 265; Tr. 1020). "[O]ne

thing" that was "certain," petitioner said, was that

(1%. 266; Tr. 1020)--
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* * * if the United States declared war on the
Communists in their revolution, then the Soviet
Union would land troops, and * * * that
would be a bloody time for all.

Also at this meeting petitioner told Clontz that
there was a "basic difference" between the Communist
Party and "labor unions" (_. 266; Tr. 1020). Labor

unions, he said (ibid.)--

didn't have the advantage the party had, of

being able to see beyond the next hill. * * *

[A] labor union could only see to the next hill,
whereas the Communist Party could see all the

way over and could see the ultimate goal, the

Communist Party United States.

In June 1950, petitioner made arrangements for

Clontz to attend the Jefferson School of Social Sci-

ence in New York, which he described as "patterned

after a National Party School he had attended" (R.

271; Tr. 1031-1032). He told Clontz he would have

to use an alias while at the school, since "no commu-

nist going up to New Yor]_ to this school from out of

the state registered under their right names" (1_.

273-274; Tr. 1037-1038). On August 5, 1950, Clontz

left for New York to begin his studies, which lasted

approximately three weeks (1_. 274; Tr. 1045, 1055).

During the second and third weeks, Clontz was pri-

vately tutored by Doxey Wilkerson, the Director of

Curriculum and liaison officer between the school and

Communist Party headquarters (1_. 297; Tr. 1055,

1101). (Wilkerson's statements to Clontz as to the

Party's position with respect to the use of force and

violence in "achieving its objectives are summarized in
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Appendix A at pp. 134-137, i_fra.) On his return to

Nol_h Carolina, Clontz discussed in detail the teach-

ings of the Jefferson School with petitioner and

Henry Fa_'ash, the Party Organizer for North and

South Carolina, who worked under petitioner's imme-

diate supervision (R. 293, 300; Tr. 1081, 1106-1107).

Glontz read to them his notes on the subject matter of

his classes, "showed them the various diagTams, such

as the formula for force and violence [see infra, pp.

135-136], and commented to them how much more ef-

fective the presentation was with the various charts

that Doxey Wllkerson had used" (1_. 293; Tr. 1081).

Clontz "agreed with them that it was the same thing

they'd been teaching me, but that I felt it was a little

better taught at the Jefferson School because of the

better teaching aids that they had there" (ibid.).

At the same meeting, petitioner and Farash dis-

cussed Glontz' future Party assignments with him; it

was decided that Clontz would continue on as a

secret Pa_ty member and eventually become a mem-

ber of an Underground Olub which was to be organ-

ized (R. 292; Tr. 1079-1080). In September 1951,

petitioner discussed with Olontz the Party's plans for

setting up an underground means of communication

(R. 301-302; Tr. 1111-1113). He told Clontz that

the Party "was growing more and more like an ice-

berg with a tenth of it or a hundredth of it above the

surface but the vast majority of it hidden and con-

cealed underground" (R. 303; Tr. 1113). In

December 1951, petitioner himself was ordered by the

national Party headquarters to go underground (R.

307-308; Tr. 1123, 1126). However, he continued to
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serve as Chairman of the Party's Carolina District
until at least as late as the time of his arrest under
the indictment in this case (see Tr. 1519, 1532).

Government witness Reavis testified that in May

1949 he attended the Jefferson School of Social Sci-

ence, the Par_y-operated school in New York City

concerning which Clontz also testified (s_pra, pp.

17-18) (1%. 320-331; Tr. 1306-1331). l_eavis, like

Clontz, attended the School at the suggestion of peti-

tioner (1_. 320-321; Tr. 1306-1307), who gave him

detailed security precautions and instructions as to

"where to go in New York, and who I was to call for,

and what I was to do in case of an emergency"

(R. 322-323; Tr. 1308--1309). At the School, I_eavis

received further precautionary instructions designed

to safeguard his "own security" and the "security

of the school" (R. 330; Tr. 1330). For example, the

students "were told not to all leave the building as a

group," "to go in ones and twos to lunch," to put any

books they must carry "in newspapers," not to "talk

to people" they lived with, etc. (I_. 330; Tr. 1330-

1331).

Government witness Childs testified that in October

1950 he was invited by Farash, the Party District

Organizer for North and South Carolina, on behalf

of petitioner, to become a Party member (Tr. 1578-

1579). Two weeks later he was received into the

Party, and was assigned by petitioner _o work in and

try to recruit members for the Labor Youth League

(1%. 387-388; Tr. 1580-1581, 158{), the Party's youth

arm (R. 381; Tr. 1560). Childs purchased from

petitioner on this occasion a quantity of Paxty litera-
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ture, including S_/in's Problems of Le_dnism (G. Ex.

6, Tr. 116) (Tr. 158&1585).

In ffuly 1952, Childs, who was at that time an em-

ployee of the Western Elecirric Company in Winston-

Salem, showed petitioner a pamphlet, entitled Our

Ow_ Go_x_unists Gun G_'ipple Us, which the Com-

pany had placed in one of its reading racks for its

employees to read (1%. 392-393; Tr. 1596-1597). Peti-

tioner, after examining the pamphlet, told Childs

that "we should keep a list of the authors of these

books and shoot them some day" (R. 393; Tr. 1597).

Also on this occasion petitioner urged Chflds, who

had indicated that he was "planning to return to

school"/to "stay at Western Electric" and become a

"leader among the workers" there (1%. 393-394:; Tr.

1597). Indicating that the Party was "expect[ing]

a crisis" in the near future, when it was thought that

"things would * * * come to a head," petitioner told

Childs that it was more important from the Party's

standpoint that he "remain in the industry" and

"gain the road of leadership among the broad mass"

of the workers than that he complete his education

(R. 393-394; Tr. 1597-1598). In this connection he

told Childs that "we did not want the Red Army to

have to liberate us, meaning by that * * * that if the

Communist Party does not have a broad mass able to

lead a broad mass of the people in a revolution, then

• * * these leaders of the revolution will be placed in

Childs had been emrolled i_ High Point Colleg_ from 1948
to 1950, quitting at the end of his second year to go to work
(Tr. 1544). In September 1952, he entered the University of
North Carolina, where he was still a student at the time of
his testifying (Tr. 15_5).
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the jail and then it will be necessary for the Russian

Army or the Red Army to come to the United States

to liberate these leaders" (R. 394; Tr. 1598). "The

trade unions," petitioner further told Childs in this

conversation, "are the schools of _evolution" (R. 395;

Tr. 1600).

In August 1952, Childs was selected by petitioner to

attend a "Party training school for outstanding

cadres in the North and South Carolina and "Virginia

Districts of the Communist Party" (R. 396--399; Tr.

1603-1605). Petitioner was the director of the school

(R. 398; Tr. 1605), which was conducted on the farm

of a Party member at Walnut Cove, near Winston-

Salem (1%. 400; Tr. 1609). The students at the school

were subject to strict security precautions (R. 398;

Tr. 1605). False names were assumed, and no one

was permitted to tell other Party members where he

was going, make telephone calls, send or receive mail,

or leave the school before it was over (Tr. 398, 400-

401; Tr. 1605, 1609).

Childs was instructed by petitioner to bring with

him to the school copies of the History of the Commu-

nist Party of the Soviet Union (Cx. Ex. 19, Tr. 213)

and Ten Classics of Marxism (G. Ex. 114, Tr. 1607)

(R. 397-398; Tr. 1604-1605). The students were as-

signed readings in these Marxist-Leninist classics,

which were later discussed by the group (R. 403-407,
417; Tr. 1613-1618, 1631-1632).

Among the subjects discussed at the school was

"how to Bolshevize" the Party (R. 417; Tr. 1632).

Bob Handman, the District Organizer for the Vir-

ginia District, led the discussion on "Party building"

(R. 424; Tr. 1663). He taught _hat the role of the
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Party is to lead the masses in a "broad coalition" re-

sulting in the "overthrow of the capitalist govern-

ment" (R. 425; Tr. 1664). One of the weaknesses

which prevented the Party from attaining this goal,

he said, was the insufficiency of its industrial concen-

tration program, i.e., the program of infiltration of

key industries and plants by Party members for the

purpose of folm_iug Part_ cells and controlling the

unions in such industries (R. 425-427; Tr. 1664-

1667). Nothing was said at the school, Childs testi-

fied, concerning any need for the CommLmist Party to

become a "majority party" in order to attain its goal

(R. 426; Tr. 1666). ttandman, in the presence of pe-

titioner, once gave a demonstration of jujitsu, and

also demonstrated _'how to kill a person with a pen-

cil" (R. 432; Tr. 1680). Stating to those present

that they "might be able to use this on a picket line,"

he demonstrated a method of tlnmsting a wooden pen-

oil through a person's chest or throat (R. 432; Tr.

1680-1681).

Petitioner once "arranged a private meeting be-

tween the staff of the school and" Childs, the purpose

of which was again to emphasize to Childs that,

rather than return to college, he should retain his

job with Western Electric (R. 429-430; Tr. 1671-

1672). The staff pointed out to Childs that "the

Party program was indust-#ial concentration" and

that it was essential that he "remain in industry" in

order to "keep a contact with the broad masses of the

people" (R. 430; Tr. 1671).

At a party which was held at the conclusion of the

Walnut Cove School, petitioner said that there would
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be "socialism" in this country by the time that the
"grandchildren" of one of the persons present--who
then had children ranging in age from ten to four--
were born (Tr. 1674-1675). A feature of the party
was a cake with a "great big red star" on it, pre-

pared by the wife of the owner of the farm where

the School was held, who remarked at the party that

"that would be a good time for the F.B.I. to come

in" (Tr. 1673).

In the spring of 1953, at a meeting of a Party

Club which Childs attended at the home of a Party

member named Betsy Van Camp (Tr. 1689), peti-

tioner accused Betsy of being "confused" about "the

purpose of a Communist Party Club" (Tr. 1692).

"[T]he Party Club," he said, "is not for just the

Bourgeois Revolution but for the ultimate Proletariat

Revolution" (ibid.).

SUM_UkRY O_ _kRGII_EI_2

I

The membership clause of the Smith Act is valid on

its face and as applied in this case. Under the prin-

ciples enunciated in Dennis v. United States, 341 U.S.

494, and reaffirmed in Yates v. United States, 354 U.S.

298, there is no basis for the contention that, while

Congress could punish conspiracy to organize a group

which, like the Communist Party of the United States

(as shown by the evidence in this case), advocates the

violent overthrow of this Government in the sense of

a call to forcible action, it was powerless to proscribe

knowing, purposive, active--and here, high-level--

membership in such a group from which alone the

526479 0 -59 -6
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organization derives its power to work towards the

accomplishment of its violent objective.

A. Validity of _he clause on its face.--l. The fa-

miliar history which was before the Corot in Dennis--

and see Mr. Justice Jackson's concurring opinion in

American Gommunications Assn. v. Douds, 339 U.S.

382, 422, et seq.--gave solid ground for the judgment

of Congress in 1940 that Communist, Nazi, and

_ascist organizations were dedicated to principles of

force and violence. The years since 1940 have con-

firmed that judgment. The experience of countries

like Czechoslovakia and Poland has tragically demon-

strafed how minority groups like these, by tactics of

h_filtration and with the aid of their foreign alliances,

can destroy free institutions with a coup when the

time is ripe. There has been powerful evidence of

Communist Party espionage in this and other court-

Cries on behalf of a foreign power. And this threat

has been seen to be potent and grave in a time when

the constant possibility of hghtning war calls for

daily vigilance against national disaster, including

the wreckage which could be effectedby even a small

group which seeks to occupy strategic places and

which pledges its loyalty to a potential enemy. These

harsh realities, sustaining the portion of the Smith

Act involved in Dennis, equally sustain the portion

involved here. l_or although the charge in Dennis

was "conspiracy" and the charge here is membership,

the danger and the power of Congress to meet it are

essentially the same.

2. Petitioner's suggested bases of distinction, with

respect to constitutionality, between the "conspiracy"
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provisions sustained in Dennis and the "membership"

clause involved here, have no validity.

(a) Like the provisions involved in Dennis, the

membership clause does not expressly state the ele-

ment of intent required for conviction. As in Dennis,

however, it is none the less true "that the statute re-

quires as an essential element of the crime proof of

the intent of those who are charged with its violation

to overthrow the Government by force and violence."

34! U,S. at 499. In Dennis, this conclusion followed

from the familiar principles that (1) the task of ju-

dicial construction is to save, not to destroy, and (2)

"It]he existence of amens tea is the rule of, rather

than the exception to, the principles of Anglo-Ameri-

can criminal jurisprudence." Id. at 500. These

principles apply here. There is no merit in peti-

tioner's claim that the Court should refuse to hold

intent to be an element of the crime and thereby create

a constitutional difficulty.

(b) In his effort to show a constitutional difference

between the "conspiracy" problem in Dennis and the

"membership" problem here, petitioner would have

membership in the Communist Party or similar totali-

tarian organizations viewed as a merely passive status,

devoid of any action or concert with others. But we

deal here with membership in a rigidly indoctrinated

and severely disciplined group dedicated to the violent

overthrow of the Government--membership coupled

with knowledge of the group's purposes and intent to

achieve them. As the Cour_ recognized in Dennis (p.

511), "rigidly disciplined members subject to call
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when the leaders" find the time has come,comprise the
obviously essential sinews of the threat against which
the Smith Act is directed. Dealing with such know-
ing members who aim for the Party's unlawful goals,

the membership clause neither covers nor threatens

passive dupes or innocents who lack the requisite

knowledge and intent.

The rule of Dennis does not rest, of course, on some

special constitutionalprinciple confined to crimes

technically designated as "conspiracies." And the

fact is that, at least so fax" the Constitution is con-

cerned, the combination denounced by the member-

ship clause "partakes of the nature of a criminal con-

spiracy." Whitney v. Galifo_nia, 274 U.S. 357, 371-

372; see Ame_'ican. Go_u_ica$ions Assn. v. Douds,

supra, at 432 (h_r. Justice Jackson, conctu'ring).

Even the important concu_ing opinion of Justices

Brandeis and Holmes in Whitney in no way suggests

that the membership clause of the state syndicalism

statute there involved ("clear and present danger"

considerations being satisfied) presented constitu-

tional difficulties; on the contrary, the implications of

the opinion are indicative that those Justices per-

ceived no constitutional obstacle to the enforcement

of the membership clause in a proper case.

(v) The same reasoning disposes of the claim that

the membership clause imposes "guilt by associa-

tion" and is therefore void. The crime punished is

not mere "association." It consists in the indivi-

dual's personal participation in a combination aimed

at forcible revolution with knowledge of this end and

intent to achieve it. The liability is persona], not
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vicarious. It is for conduct, not mere status. It

stands on the same constitutional footing as the con-

duct held punishable in Dennis.

B. Validity of the clause as applied.--1. If, as we

believe, petitioner fails to show that the membership

provision should be held void on its face, he certainly

fails to show its invalidity as applied to him. It was

proved overwhelmingly that the Communist Party

teaches and advocates overthrow of the Government

by force and violence, that petitioner knew this, and

that he personally intended the accomplishment of

that objective. Petitioner was shown to be a Party

leader in a significant area, teaching and advocating

its doctrines and working for their implementation.

The fact that he alone could not overthrow the Gov-

ernment does not immunize him. The same was true

of the Dennis defendants at the time they were con-

victed. The Party exists and acts only through its

leaders and members who will take action when the

time is ripe. .Congress could strike at the danger the

Party poses in the only way it could be reached--

through these leaders and members.

2. Petitioner's specific challenges of the clause as

applied have no validity.

(a) The record fails to support the claim that the

trial court misconstrued Yates v. United States, 354

U.S. 298, as holding that the Smith Act is directed

against advocacy of concrete action irrespective of

whether the action is of a violent or a non-violent na-

ture. The court's refusal to give the defense's re-

quested instruction No. 7 does not support peti-

tioner's contention, and the instructions which the
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court gave, which petitioner does not criticize, were
fully in conformity with those approved by this Court
in Dennis and Yates as to the kind of advocacy with

which the Smith Act is concerned.

(b) The admission of testimony of former Party

members who had no personal knowledge of petitioner

or his activities in the Party, on the issue of the

nature and character of the Pa_'ty, did not render the

membership clause unconstitutional as apphed. The

only way to prove what the Party advocated is by the

words and teachings of its leading members, and it

would be arbitrary to limit the proof on this issue to

the words and teachings of the pal_ticular leader on

trial or of others uttered in his presence. See also the

discussion, infra, p. 37, relating to the substantially

identical issue of the fairness of admitting such

testimony.

(c) The contention that the indictment failed to

charge an essential element of the offense-active

Party membel_hip---is without merit. The trial court's

charge that the jury, to convict, were required to find

that petitioner was an active member of the Party

was given (at the Government's request) to guard

against the possibility that this Court, while accepting

the Government's contention that the membership

clause is directed only against active Party members,

might hold that the determination of this issue is one

which should be made by the jury (rather than by the

court, in the same manner that the "clear and present

danger" determination is made). See Supplemental

memorandum for the United States on Reargument,

Nos. 3 and 4, Oct. Term, 1957. Our position remains



29

what it was before in this Court in this case,i.e., that

the "activity" factor is a control:ling constitutional

standard, to be applied by the court, by which to test

whether the membership clause has been validly alo-

plied in a particular case. It is no more an "element

of the offense 7' required to be charged in the indict-

ment, than is the "clear and present danger" factor.

That the issue was submitted to the jury as a precau-

tionary measure, to forestall the possible need for a

third trial, necessitated because of the absence of a

charge which might just as well be included in the

instructions given at the second, did not have the

effect of making this factor an "element of the of-

fense" within the meaning of the rule that the indict-

ment mus_ allege each such element.

II

Section 4(f) of the Internal Security Act of 1950

does not amend the membership clause of th_ Smith

Act so as to exempt membership, with knowledge

and intent, in the Communist Party. It provides that

membership in a Communist organization shall not

constii:ute "per se" a violation of any criminal statute,

Bttt this does not afford the immunity petitioner

claims from prosecution under the Smith Act. I-Ie

was not indicted or convicted for membership "per

se", but for membership coupled with knowledge of

the Party's purposes and intent to achieve them.

Failing to find the asserted exemption in the statu-

tory language, petitioner fails equally when he seeks it

in what he describes as "logic and legislative history"

(Pet. Br. 47). The history only confirms that Con-
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gress exempted "membership * * * per se" and

nothing more. Indeed, the history shows that Con-

gress was particularly concerned with the Communist

Party and in no mood to grant its members any im-

munity beyond that deemed absolutely necessary for

purposes of the Internal Security Act. It fully satis-

fies the asserted, demands of logic to conclude that

Congress did only what the language it wrote says--

that it exempted only "membcrsl_p * * * per se."

Sections 4(a) and 4(c) of the Internal Security Act---

covered, like the Smith Act, by this exemption--are

similarly not aimed at membership per se. In each

instance, the exemption functions perfectly well as

an aid to interpretation, making certain that mere

membership without more is not to be declared

criminal.

III

The evidence sustains the verdict.

A. The evidence as to the character of the Party's

advocacy of violence meets the YaSes (354 U.S. 298)

standard of a call to forcible action at some future

time. The proof shows that the Party engaged in

systematic, personal indoctrination--not merely in the

abstract principles and tenets of ]_arxism-Leninism,

but in the necessity that Party members personaUy

take part in the ultimate violent seizure of power in

this country (under the Party's leadership) which

is and has been the Party's ultimate aim and objec-

tive. An essential aspect of this personal indoctrina-

tion-explicit at times, but always implicit at the

least--was the urging of all Party members and

pupils in the numerous schools and classes and per-
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sonal briefing sessions to join forces with "all other
Party members at the critical time (when the "time
was r_pe" and the "signal was given") and personally
take part in the forcible overthrow of the Government.
The record compels the conclusion that it was the in-
tention of the Party leaders and teachers, in indoctri-
nating Party members and pupils in the classes and
schools and individual briefings, ¢o advocate to such
members and pupils not merely that itwould be a good

thing if somebody, someday, overthrew this Govern-

ment by force and violence,but that they take personal

part in a future violent seizure of power, when con-

ditions are right and the summons to immediate action

is received from the Party's leaders.

Collectively considered, such evidence, much of

which directly involved petitioner, constituted the sort

of proof which this Court, in Yates, referred to as

meeting the evidentiary requirements of the Act, i.e.,

evidence of "Party classes * * * where there oc-

curred what might be considered to be the systematic

teaching and advocacy of illegal action," including

the "develop[ment] in the members of the group

[of] a readiness to engage at the crucial time, perhaps

during war or during attack upon the United States

from without, in such activities as sabotage and street

fighting, in order to divert and diffuse the resistance

of the authorities and if possible to seize local vantage

points" (354 U.S. at 331). The Court has held that

the Government need not "wait until the p_tsch is

about to be executed, the plans have been laid and the

signal is awaited," but may take preventive action
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when it "is aware that a group aiming at its over-
throw is attempting to indoctrinate its members and
to commit them to a course whereby they will strike
when the leaders feel the ch'cumstances permit"
(Dennis, 341 U.S. at 509). The evidence at bar
established that the Oommunist Party was during the
indictment period precisely such a group.

B. The evidence is equally clear and sufficient to
prove petitioner's unlawful knowledge and intent.
Petitioner acknowledges that he was the Party leader
in the Oarolinas. This alone goesa long way to prove
his knowledge of what the PalTy was about. In
addition, however, there was extensive evidence spe-
cifically detailing petitioner's own acts and declara-
tions. These revealed clearly his knowledge and
endorsement of the Party's objectives.

The same evidence compelled the jury's determina-
tion that petitioner personally intended the realization
of these objectives. He led the Party in the Caro-
linas; he taught its doctrines and recruited members;
he worked openly and then underground in the
Party's cause. While it may be possibly imaginable
that a person could bend all his efforts in this way
toward a specific goal without intending to reach it,
the jury was certainly free to conclude beyond a rea-
sonable doubt that no such hypothetical divergence
betweenconduct and intent existed here.

IV

Petitionerreceiveda fairtrial.

A. Petitioner'smotion attacking the indictment be-

cause of the composition of the g_'andjuicywas prop-
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erly rejected because (1) it came too late and (2) it

was insufficient on its merits.

1. Such a motion must be made before the plea is

entered or "within a reasonable time thereafter" when

allowed by the trial judge. Failure to present the

motion within the prescribed time constitutes a waiver.

Rule 12, F.R. Crim. P. Petitioner was given exten-

sions totaling 64 days after his plea in which to pre-

sent his nmnerous pre-trial motions. The motion here

in question was not made until more than two weeks

after the expiration of _hese ample extensions. There

was no suggestion of a reason_ and there is none now,

for the delay. These circumstances fully warranted

the decision that the motion must be denied as

untimely.

2. In any event, petitioner's attack on the grand

jury which indicted him presents no basis for reversal.

Petitioner claims that 28 U.S.C. 1864 was violated in

that the Jury Commission could not have known that

there were 300 names of qualified persons in the box

when the panel here involved was drawn. But the

Deputy Clerk testified that there were in the neigh-

borhood of four hundred to five hundred names in

the box and that he was "satisfied" that the number

was "more than three hundred"; that, .based on 70

years' residence, he had a "pretty good knowledge"

of the people in the county involved, including their

"background and their present status"; and that it

had been his experience that the jurors drawn for

service had represented a fair cross-section of the com-

munity. The. testimony further showed that the Clerk

never intentionally or systematically excluded any class
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or group and that he sought a wide selection of jurors

from all walks of life. Special efforts were made to

secure women and i_egro jurors. The fact that names

of prospective jurors were solicited from community

leaders and organizations does not vitiate the Jury

Commission's action or the indictment. This was

not a case like Glasser v. United States, 315 U.S. 60,

where the defect was solicitation of names from a

single organization and a consequently improper

weighting of the list. See Dow v. Ca_'_egie-Illinois

Steel Gorporagon, 224 1_. 2d 414, 427 (C.A. 3) ; United

States v. Dennis, 183 l_. 2d 201, 218 (C.A. 2), affirmed

on other issues, 34_1U.S. 494.

It should be noted, finally, that the method of selec-

tion in the district here involved has been changed

so as to correct the asserted deficiencies of which peti-

tioner complains. This fact, coupled with the tardi-

ness of the objection and the utter absence of preju-

dice, makes this a singularly inappropriate case for

invoking the supervisory powers of this Court.

B. Petitioner argues that he must be presumed to

have been denied a fair trial because Congress, in the

Iuternal Security A:ct of 1950 and the Communist

Control Act of 1954, made findings that the Com-

munist Party aims at violent overtlu'ow of the Gov-

ernment. Because of these legislative findings, it is

said, the jury must necessarily be deemed to have

been incapable of following the instructions which re-

quired that itdetermine the nahn'e of the Communist

Party for itself.But there was no evidence of the

bias petitionerwould have the Coul_ presume as a
matter of law. It was not shown either that the
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jurors actually kuew of the legislative fiudings in
question or were influenced by them if they did.
Petitioner's theory would invalidate every conviction
under the Smith Act since 1950 on this ground alone.
But the theory, which attacks the verdict on premises
inconsistent with the jury system itself, is unac-
ceptable. The suggestedpossibility of bias could cer-
tainly have been explored; it is not a matter to be
presumed without proof. Compare Accardi v.

Shaughnessy, 347 U.S. 260, with Shaughnessy v.

Accardi, 349 U.S. 280.

C. The "Jencks" Act's excision procedures (subsec-

tion (e) of 18 U.S.C. 3500) are valid, and their appli-

cation to petitioner's trial did not violate the con-

stitutional prohibition against ex post facto legislation.

1. The excision provisions of the "Jencks" Act

(directing that, before statements by prosecution wit-

nesses in the Government's possession are turned over

to the defense for cross-examination purposes, the

court, after i_ camera inspection, excise portions

which do not relate to the subject matter of the

testimony of the witnesses) are valid.

(a) Assuming arguendo that the Jencks decision,

353 U.S. 657, is based on constitutional grounds, the

statutory excision procedure is fully consonant with

Jencks. Under Jencks, only statements which relate

to the subject matter of the witness' testimony need

be turned over to the defense. There is no more rea-

son for turning over non-relevant portions of a

witness' statement which is relevant in part than

there is for turning over a statement which is wholly

irrelevant to that subject matter. The defendant is
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£ully protected against the possibility of an erroneous
or arbitrary ruling by the trial judge as to the non-
germane portions of a statement by the provision of
the statute directing that the entire statement be pre-
served for inspection by the appellate court in the
event that the defendant is convicted and appeals.
The de£enseshould not be entitled to seea statement
of a witness contained in the Government's con-
fidential files in order to determine for itself whether
the Government is correct in maintainin_ fllat the
statement, becauseit in no way relates to the subject
matter of the witness' testimony, should not be seen
by the defense.

(b) In any event, the Jencks decision proceeded,

not on constitutional grounds, but on the basis of

"the principles of the common law as they may be

interpreted by the courts of the United States in the

light of reason and experience" and "[i]n the ab-

ence of specific legislation'" (emphasis added) ( Gor-

do_ v. U_ited States, 344 U.S. 414, 418, wl_ch de-

cision Jeneks followed and explained).

2. The question of the validity of the "$encks" Act's

definition of "statement" (subsection (e)) does not

arise on this record because the Jencks-type mate-

rials which were in fact turned over to the defense

were not limited to statements of the type defined in

subsection (e), but (subject to the excision of non-

relevant material) included everything which was

conceivably demandable under the Jencks decision,

without regard to the subsection (e) definition.

3. The contention that the application of the

"ffencks" Act to petitioner's trial violated the consti-
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_utional ban on e_ post facto legislation because his

offense preceded the Act is unavailable because made

for the first time in this Court. It is in any event

without substance. The excision procedures of the

Act--the only provisions of which petitioner can

complain--are wh01iy consonant with Jencks, and so

did not alter (certainly not in any substantial sense)

previously-existing law as interpreted in Jencks. Ac-

cordingly, no ex post facto question arises. But even

if it be assumed that the excision provisions of the

Act effected a change in previously-existing law, the

change was, at most, one relating "to modes of pro-

cedure only, in which no one can be said to have a

vested right," and which, accordingly, Congress may

"regulate at pleasure" (Hopt v. Utah, 110 U.S. 574,

590).

D. Evidence petitioner attacks as inadmissible was

relevant and otherwise competent.

1. It was proper to receive evidence as to the nature

and character of the Communist Party which was

not directly linked to petitioner. The first element

to be proved in a "membership" case is that the group

or society was one which taught and advocated the

forcible overthrow of the Government. To limit such

proof to acts and statements of the particular indi-

vidual charged (or done or uttered in his presence)

is unacceptable because the group's character cannot

be established solely by proof of the acts and state-

men ts of an individual in isolation.

2. The "three documents * * _ relating to the Ko-

rean War" (Pet. Br. 65) of which petitioner com-

plains were admissible in the trial judge's discretion
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to show that the Party seeks unceasingly to sow the

seeds of dissension among the people in an effort to

embitter them against their own Government, as part

of its long-range strategy of weakening that Govern-

ment in every way possible, and thus speedhlg the

day when its forcible overthrow will becon_e a prac-

tical possibility. Such evidence, which was directly

linked to petitioner, tended to show that the Party is

a serious action-organization which implements its

program of ultimate violence with interim plans for

preparing the groundwork for the final coup.

3. The evidence that the Party teaches that the

_egroes in this country's so-called "Dlaek Belt"

should be regarded as an oppressed nation with the

right of seLf-determination was admissible because

this teaching was shown to be a basic part of the

strategy and tactics of the proletarian revolution

which the Party advocates. Petitioner himself was

shown to have related the "Black Belt" and "Negro

nation" concepts to the Party's program of violent
revolution.

A_GU_NT

I. T_n_, _I_LBERS]EIP CLAIISE OF T_ S_ITI_ ACT IS CON-

STIT_HOI_AL O_ ITS FAOE AND AS APPLIED TO THE FACTS

0]_ THIS CASE

We recognize, with the petitioner (Pet. Br. 15),

that constitutional issues are to be reached last, not

first. ]Kowever, petitioner begins his argument with

the Constitution, and we accept his arrangement of

points for the convenience of the Court. We submit

that this case is substantially controlled on the con-

stitutional issues by the principles enunciated in

Dennis v. United States, 341 U.S. 494, and reaffirmed
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in Yates v. United States, 354 U.S. 298. 9 :Petitioner

has failed in his effort to show that, while Congress

could punish conspiracy to organize a group which,

like the Communist Party of the United States (as

established by the evidence in this case, see infra,

pp. 75-85), advocates the violent overthrow of the

American Government in the sense of a call to present

or future forcible action, it was powerless to proscribe

knowing, purposive, active--and here, high level--

membership in such a group from which alone the

organization derives its power to work towards the

accomplishment of .its violent objective.

A. VA_D_ OF Tn_ C_AUS_ O_ rrs _AC_

1. Reviewed at length in Dennis, and long familiar

to the Court in any event (see, e.g., Mr. Justice Jack-

son's opinion in American Communications Assn. v.

Douds, 339 U.S. 382, 422 et seq.), the extensive knowl-

edge of totalitariar_ threats on which Congress has

acted scarcely requires lengthy rehearsal here. As

the Court knows and everyone knows, it was clear by

1940, when Congress wrote the Smith Act, that the

Communist, Nazi, and Fascist movements, armed with

9 In 1Cares, the convictions were reversed_ but on grounds not
rel'evant to the present issue. Yates did not weaken the au-
thority of the Dennis case but adhered to and reaffirmed the
.principles underlying that decision (see Yates_ 35_ U.S. _t 300_
320-327). Yates_ in presently pertinent part, held that the
kind of advocacy condemned by the Smith Act (as sustained
in Dennis) is advocacy of violence in the sense of a call to
action (now or in the future), as distinguished from advocacy
of violence solely as an abstract principle. We argue iq_fra,
pp. 75-85, that the evidence in this case as to the character
of the Communist Party's advocacy of violence fully meets
the Yates standards.

526479 0-59 _7
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modern techniques of subversion and infiltration,

posed grave threats to democratic governments the

world over. To focus only on the Communist Party,

which isinvolved here, Congress had before it volumi-

nous evidence that the Party's members had at least

divided loyalties,I°and that the Party was under the

firm, direct control of the Communist International,

a_d, through it, of the Soviet Union? _ From the

testimony of Earl Browder and Benjamhl Gitlow

and from a great mass of documentary evidence, Con-

gress could reasonably conclude that both the Com-

munist International and the Communist Party of the

United States were devoted jointly to a program of

establishing socialism through the medium of violent

revolution? _

_°See, for example, the testimony of William Z. Foster,
Chairman of the Communist Party of the United States,
bBfora the House of Representatives Special Committee To
Investigate Communist Activities in the United States, 1930-
1931, in which Foster stated that the "more advanced workers"

in this country look upon the Soviet Union as "their country"
(I-Iearings, Part I, Volume 4, pp. 384, 385).

The evidence in this case makes it clear that this situation

was not limited to the 19'20's and 1930%. In 1950, petitioner
told the witness Clontz that American Communists looked to

%he Soviet Union as their "mother countiT," whose help they
would have the benefit of "when the revolution started" (._.upra,
pp. 15-16).

_ Hearings before House Committee on Un-American Activi-

ties on H. Res. 28"2,76th Congress, 1st sess., pp. 43_*_-4311, 443_,
4671.

_2See, e.g., the statement of Representative McCormack of
Massachusetts:

" * * * _¢re all know that the Communist mo_,m_,nt h.ls as ius

ultimate objective the overthrow of government by force and
violence or by any means, legal or illegal, or a c,,mt,inati,m of

both. That testimony ._vas indisputably produc_,d before the
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Events following 1940, both prior to and since the

Dennis decision, have served to make the Communist

threat clearer and more serious and to confirm the

judgment on which Congress proceeded in the Smith

Act. Immediately following the collapse of Nazi

Germany, Soviet troops occupied Poland, Czechoslo-

vakia, Hungary, Bulgaria and l_umania. In each of

these countries a new government was established con-

sisting of a coalition of parties, and in each of these

countries the Communists were a minority party. In

each case the Communists secured control of the 1Viin-

istry of the Interior--control of the police--and grad-

uaUy assumed power through the oppressive use of

the police and pressure exerted by the Soviet Union. 13

special committee of which I was chairman, and came from the
lips not of those who gave hearsay testimony, but of the actual
records of the Communist Party of the United States, pre-
sented to our committee by the executive secretary of the Com-
munist Party and the leader of th6 Communist Party in the
United States, Earl Browder. That was the testimony, the best

evidence presented to our committee at that time, that such is
the objective of the Communist Party. Therefore, a Communist
is one who intends knowingly or willfully to participate in any

actions, legal or illegal, or _ combination of both, that will
bring about the ultimate overthrow of our Government. He is
the one we are aiming at, and the Government should have the
burden of proving that a person 'knowingly or wilfully' advo-
cates the overthrow of government and is _knowingly or wil-
fully' a member of an organization that believes in the ultimate
overthrow of our Government." [84 Cong. l_ec. 10454]

_s Poland--15 State Dept. Bull. 422; 16 State Dept. Bull. 299.
Rumania--15 State Dept. Bull. 1057; 17 State Dept. Bull. 38,

89_9, 995; 18 State Dept. Bull. 216; 20 State Dept. Bull. 450,
692, 755.

ttungary--16 State Dept. Bull. 495, 583, 1215; 17 State Dept.
Bull. 392, 411; g0 State Dept. Bull. 450, 556, 692, 697, 755.

Bulgaria--16 State Dept. Bull. 1218; 17 State Dept. Bull.
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Recent history demonstrates also that Commu-

nist Parties in various countries have provided an

extensive network of espionage on behalf of the Soviet

1_nion. Canada discovered the existence of a So_det

espionage ring in 1946, I"I Australia in 1954, when

Vladimir Mikhailovieh Petrov left the service of the

Soviet Union ancl was granted political asylum in

2ius%ralia: _ That a similar network of espionage has

existed in the United States and elsewhere seems un-

questionable from the testimony of such persons as

NVhittaker Chambers 1o and Elizabeth Bentley, 17 from

the case of Klans l_uchs in England, '8 and from the

/_osenbe_'g and Abel (No. 263, this Term) espionage

_rials in this colmtry.

In a word, contemporary history compellingly sup-

ports the opinion of ]_r. ;Justice Jackson in A_r_eri-

ca_ Gommunications Assn. v. Douds, 339 U.S. at 425,

429, in which he sakt:

49.9, 481, 581, 702; 19 State Dept. Bull. 447, 710; '20 State Dept.

Bull. 450_ 556s 692_ 755.
Czechoslovakia_18 State Dept. Bull. 304, 446, 536.
14Repor$ of the Ganadian Roya_ _o_ission, which was

issued after a thorough investigation by a commission of two
Canadian Supreme Cour_ Justices.

ISRepor_ of the Roya_ Gomua_slo_ on Espionage of the Com-
monweath of &ustraHa, published in 1955.

'_Hearings before the House Committee on Un-American

Activities Regarding Communist Espionage in the United
States Government (1948), pp. 1429-1449.

_' Hearings, sup_'a fro. 16, pp. 503-562.
_s The text o_ Fuchs' confession is partially reproduced in the

New :York TSmes for February 11, 1950, p. 2.
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1. The goal of the Communist Party is to

seize powers of government by and for a mi-

nority rather than to acquire power through the

vote of a free electorate. * * *

3. Violent and undemocratic means are the

calculated and indispensable methods to attain

the Communist Party's goal. It would be in-

crediblena_'vet4to expect the American branch

of this movement to forego the only methods

by which a Communist Party has anywhere

come into power. In not one of the countries
it now dominates was the Communist Party

chosen by a free or contestible election; in not

one can it be evicted by any election. The

international police state has crept over East-

ern Europe by deception, coercion, coup d#tat,

terrorism and assassination. Not only has it

overpowered its .critics and opponents; it has

usually liquidated them. The American Com-
munist Party has copied the organizational
structure and its leaders have been schooled in

the same technique and by the same tutors.

[Italics in the original.]

The familiar dangers with which Congress, in enact-

ing the Smith Act, concerned itself become greatly

magnified in times of grave national crises. The seri-

ous threat under which free nations of the world

must live today is, through force of necessity, receiv-

ing more and more recognition. Since 1955, the

Executive Branch of the Government has conducted

annual nation-wide Civil Defense exercises to help
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insure the country's preparedness in the event of a

hostile attack._°

The exercises in preparation for possible large-

scale nuclear attacks are designed to cope with the

problems arising "in a period of 'heightened interna-

tional tension and deteriorating international rela-

tions.' "_° It requires no lively imagination to com-

e'In July 1956, following a mock hydrogen bomb attack,
the test was carried out on the assumption that planes had
dropped bombs and submarines had fired guided missiles on
targets consisting of 63 cities, nine air bases, and four Atomic
Energy installations. In the New York City area alone it
was assumed, for purposes of the test, that five imaginary

one-megaton bombs were dropped, inflicting about six million
casualties. Ten thousand key operating personnel were re-
quired to evacuate Government departments in Washington
and travel to 65 relocation centers. New York Titan% July

20, 1956, p. 1, and July 21, 1956, p. 1. The 1957 exercise
assumed a mock attack in which 175 hydrogen bombs were
dropped on 162 American cities. The blast of a single twenty-
megaton bomb in the lqew York City area alone, equivalent
in destructive power to 20,000,000 tons of TNT, was estimated
to have resulted in over six million casualties, without con-

slder[ng the homb's radioactive fallout propensity. This test

similarly entailed a theoretical mass evacuation of thousands
of Government employees to relocation sites. New York Ti_es,
July 13, 1957, pp. 1_ 8, July 14, 1957, p. 8, and July 20,
1957, p. 6. The 1958 Operation Alert concentrated on the
recovery phase, as opposed to the immediate attack and post-
attack phases, of a supposed continental nuclear attack. Again,
there was a hypothetical evacuation of thousands of key Gov-
ernment officials and their staffs from Washington to relo-
cation centers for the purpose of resuming governmental
functions. New :Fork Ti_es, February 20, 1958, p. 4, July

15, 1958, p. 7, and July 17, 1958, p. 1S.
_oNew Yor_ Times, July 7, 1957_ p. 9. Current world events

o_ which t/is Cour_ may well take judicial notice--events as-
sociated with such places as Lebanon, Quemoy, and Berlin--
reflect, unfortunately, no recent improvement in these inter-
national relations or relaxation of such tension.
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prebend the danger that would be presented to the

national security in a time of disaster by an organiza-

tion consisting of thousands of highly disciplined,

tightly organized, adherents whose doctrines are ideo-

logically attuned to the aggressor nation and who

have been located in key positions for revolutionary

purposes. And so the danger to which Congress and

the Executive have found need to address themselves

must be and has been appraised in terms of the light_

ning speed of modern warfare. Doctrines of infdtra_

tion into strategic places and readiness to aid a

foreign power's assaults, familiar and central fea-

tures of the Communist program, cannot be weighed

on outmoded assumptions which consider only the

threat of the Party by itself in a "normal" world.

The threat is not the less real, large, or potentially

disastrous for the fact that no one can predict for

sure when or if the preparation will eventuate in a

direct and violent assault on our security and insti-

tutions.

2. Recognizing the solid factual basis on which Con-

gress acted (see, e.g., 341 U.S. at 510-11), this Court,

in Dennis, concluded (p. 516) "that _§2(a)(1),

2(a) (3) and 3 of the Smith Act do not inherently, or

as construed or applied in the instant case, violate the

First Amendment and other provisions of the Bill

of l_ights * * * " That conclusion and the premises

on which it rests govern this case. To be sure, we are

concerned here specifically with the "membership" pro-

vision whereas the convictions in Dennis were for con_

spiracy (1) to organize the Communist Party as a

group of persons who teach and advocate overthrow
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of the Government by force and violence and (2)

knowingly and willfully to advocate mid teach the

duty and necessity of such overthrow. 341 U.S. at

497. And so the present petitioner has undertaken to

show that, though Congress could stzSke at the Com-

munist consph'acy in its inception, it lacks power to

reach the forged weapon by pmaishing those who con-

st[tute it when they become and remain members of

the Party, knowing its purposes, intending their

achievement as speedily as possible, and supplying in

this way the force by which such achievement is

sought. For this view, petitioner argues (a) that it is

"at least doubtful" that a requirement of personal

intent may be found in the membership clause though

such intent was found to be a reqLdsite in the Dennis

provisions, and this lack invalidates the statute (Pet.

Br. 25, fn. 30); _ (b) that there is a constitutional

difference bet_veen the evil of the conspiracy in

Dennis and the evil of the membership involved here,

because the individual as a member lacks the sh.ength

and may lack the intent to overthrow the Government

(Pet. Br. 20-24) ; and (c) that the membership clause

punishes mere association and hnposes "guilt by as-

sociation" (Pet. Br. 27-28). These argmnents,

largely ignoring the factual realities which concerned

Congress and are revealed in the record here, fail

ZtPetitioner'_s "doubt _' on this question represents a retreat
from his position on this point as expressed in his prior brief
in this Court. There he _rgued, affirmatively, that intent

"should not be read by implication into [the membel_hip]
clause" (Pet. Br., No. _9, Oct. Term, 1956 [No. 3, Oct. Te_n,
1957], p. 17).
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utterly to warrant the proposed constitutional dis-

tinction between this case and Dennis. °

(a) Intent As in the portions of the Act con-

sidered in Dennis, the membership clause does not

state expressly the requirement of personal Lateat.

In Dennis, following the familiar principle that

judicial construction of statutes should save rather

than destroy, it was held "that the statute requires

as an essential element of the crime proof of the in-

tent of those who are charged with its violation to

overthrow the Government by force and violence."

341 U.S. at 4:99. It was recalled there that "It]he

existence of a mens re_ is the rule of, rather than the

exception to, the prLaeiples.of Auglo-American erim-

Laal jurisprudence." Id. at 500. That ruling, with

its salutary reasons, is squarely apposite here.

Directly contrary to this Court's reminder "that it

is the duty of the federal courts to interpret federal

legislation in a manner not inconsistent with the de-

mands of the COnstitution" (Dennis, 341 U.S. at

501), petitioner here contends that, in contrast to

Dennis, it is "at least' doubtful that intent may be

read by implication" (Pet. Br. 25, fn. 30) into the

membership clause. The effort, we think, has been

sufficiently refuted. The principles of constitutional

adjudication and criminal jurisprudence which re-

quired intent as an element in Dennis require it no

less here. It is no answer to suggest, in a curious

insistence on creating constitutional infirmities, that

conspiring to organize the Party and teach and advo-

cate its unlawful objectives (Dennis) necessarily en-
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tails intent to aehieve these objectives, while mem-
bership in the Party does not (Pet. Br. 23-24). At
most, the suggestion could mean that in cel_ain
imaginable cases,not the one here, membership might
be proved without showing the requisite intent. It
by no means follows that the courts should strain
after constitutional difficulty by rejecth_g the natural
conclusion that intent is an element of the crime the
statute denounces.

(b) "'Men_,bership"--Pervading petitioner's con-

stitutional arguments is the premise that member-

ship in the organizations against which the Smith Act

is directed--with knowledge of their purposes and

intent to achieve them--is a merely passive status,

connoting neither actions nor declarations, amounting

only to a harmless and constitutionally protected

form of peaceful assembly. Dennis was different, the

argument runs, because the crime there was a "con-

spiracy" and conspiracy--being active and "at

work"--stands on a wholly different constitutional

footing from "membership." The argument could

stand only if "membership" and "conspiracy" were

no more than lifeless abstractions and isolated dic-

tionary terms, divorced from their context in the

Smith Act and from the evils to which the Act is

directed.

The fact is, however, that the "membership"

against which this statute is directed is not passive

membership in a literary society but (1) active mem-

bership in an organization teaching or advocat-

ing the Government's violent ovel_hrow, (2) with

knowledge of the organization's pmTose and (3) a



49

personal intent to accomplish that purpose. The fa-
miliar teachings of recent history, reflected in this
case and so many others, show that the membership
in question, unlike membership in a club or political
party, entails rigidly disciplined adherence to and la-
bors for the organization's unlawful objectives.
Thus, in rejecting the constitutional attacks presented
in Dennis, this Court noted as an essential and inte-

gral element of the "highly organized conspiracy" its

"rigidly disciplined members subject to call when the

leaders * * * felt that the time had come for action

• * * " 341 U.S. at 511. Similarly, Mr. Justice

Jackson wrote in American Communications Assn. v.

Douds, 339 U.S. 382, under the topic heading, "'Every

member of the Communist Party is an agent to exe-

cute the Communist program" (p. 431), that (p.

432) :

iVlembership in the Communist Party is to-

tally different [from membership in lawful
political parties]. The Party is a secret con-

clave, l_iembers are admitted only upon ac-

ceptance as reliable and after indoctrination in

its policies, to which the member is fully com-

mitted. • * * Moreover, each pledges uncondi-

tional obedience to party authority. Adher-

ents are known by secret or code names. They

constitute "cells" in the factory, the office,

the political society, or the labor union. For

any deviation from the party line they are

purged and excluded.

Inferences from membership in such an or-

ganization are justifiably different from those

to be drawn from membership in the usual type

of political party. Individuals who assume
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such obligations are chargeable, on ordinary
conspiracy principles, with responsibility for
and participation in all that makes up the
Party's progran_

It was against membership of this now familiar
kind that Congressdirected the Smith Act. Express-
ing the frequently reiterated lmderstanding of the
Congress, Gongressman ]_cCormack said during the
consideration of the bill which became the Act (84
Cong. Rec. 10_54) :

A Communist is one who "knowingly or

wil_tdly" is committed to a movement which

has as its objective the ultimate overthrow of

government by any means legal or illegal, or a
combination of both. We all louow that the

Communist movement has as its ultimate ob-

jective the overttu'ow of government by force

and violence or by ,_uy means, legal or illegal,

or a combination of both. That testimony was

indisputably produced before the special com-

mittee of which I was chairman, and came from

the lips not of those who gave hearsay testi-

mony, but of the actual official records of the

Communist Party of the United States, pre-
sented to our committee by the executive sec-

retary of the Communist Party and the leader

of the Communist Party in the United States,

Earl Browder. That was the testimony, the

best evidence presented to our committee at that

_hne, that such is the objective of the Com-

munist Party. * * *

Against the background of the realities with which

Congress was concerned in the Smith Act there is no

meaningful place for the suggestion that the member-
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ship clause must be held invalid on its face because,

read only as a bare collocation of words without a con-

text, it could reach the "entirely passive" member

who attends no Party meetings and has no "Party

contacts or activities" of any kind (Pet. Br. 24-25).

Certainly, there has been no effort to prosecute such

an individual in the case before the Court or in airy

other. This is clearly not such a case, as the jury

necessarily found in arriving at its verdict. = And the

hypothetical possibility is--to paraphrase Dennis--

"particularly nonpersuasive when presented by [pe-

titioner], who, the jury found, intended to overthrow

the Government as speedily as circumstances would

permit" (at 515). 2_ In any event, the possibility is in

fact only imaginary when it is considered in the light

of what Congress justifiably believed and sought to

guard against when it wrote the Smith Act. Sensibly

read, the language negatives any basis for fearing that

the innocent or the duped may be ensnared. 2' It is

22See in/ra, pp. 64-68.

28The quoted language was used in rejecting a claim that
the Smith Act, as construed, was objectionably vague.

24The situation is thus very different from that which
existed in DeJonge v. Oregon, 299 U.S. 353, where the indict-
ment was brought under an Oregon statute making it a crime

%o preside at or conduct or assist in conducting any assem-
blage of persons, or any erganization_ or any society, or any
group which teaches or advocates the doctrine of criminal
syndicalism." Since it was held that the statute was so broad
in its scope that it could reach individuals who were not them-
selves members of the Communist Party or familiar with its

purposes, the Court found the statute unconstitutional on its
face with the observation (p. 862) that "peaceful assembly for
lawful discussion cannot be made a crime."

Similarly unhelpful to petitioner is Herndon v. Zoq_ry, 301
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directed only at those who, with full knowledge of the
organization's unlawful purposes, lend it their "aid
and encouragement" and add to its strength by their
active membership, thereby making themselves"pal_y
to the unlawful enterprise in which it is engaged."
F_'an_feld v. United States, 198 F. 2d 679, 684 (C.A.

4), certiorari denied, 344 15.8. 922. Finally, if a pros-

ecution should be brought against a passive member

who does not fall into this category, the courts could

strike down the conviction as constitutionally

inval[d--jnst as they wonld strike down a conviction

if not satisfied of the presence of a "clear and present

danger." See inf_'_, pp. 6_--68.

It seems clear, then, that the applicability of the

Dennis ruling is not to be escaped by the effol_ to

assign to the "conspiracy" there a constitutional sig-

nificance which disappears wholly from the tightly

interrelated "membership" now before the Court.

We submit, on the contralT, that if, as Dennis estab-

lishes, Oongre.-:_ can proscribe the teaching and

advocacy of violent overthrow of the Government and

can proscribe the organizing of a group for such

purpose, it can equally prohibit active membership

in such a group--particulaEy high-level member-

U.s. 2_?., where, reversing a state conviction for an attempt to

incite to insurrection by violence, decision went "on the ground

that the Fourteenth Amendment prohibited conviction where
on the evidence a jury could not reasonably infer that the
defendant had violated the statute the State sought to apply."

Dvnn_, at 538 (Frankfurter, J., concurring). There, though
the defendant had solicited members for the Communist Party,
the defect was a lack of proof "that he had urged or even
approved those of the Party's aims which were unlawful."
Ibid.
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ship--coupled with knowledge of the purpose and a

specific intent to accomplish it as speedily as possible.

Indeed, insofar as the problem of conspiracy has a

role in sustaining the power of Congress to act, it is

scarcely less present here than it was in Dennis, where

the specific term "conspiracy" described the crime.

l%r, as Mr. ffustice Jackson said in the opinion

quoted earlier, "ordinary conspiracy principles" are

plainly relevant to membership in an organization

where membership entails such tightly disciplined,

quasi-military, deeply conspirational activities as

those of the organizations against which the Smith

Act is directed. A_neriean Co_n_nu_dcations Assn. v.

Douds, supra, at 432. Such membership obviously

partakes of the concert-of-action, combination, and

acting-together which characterize conspiracy. As

observed by the court below (1_. 459) :

[IYi]embership in an organization with knowl-

edge of its purposes and an intent to make them
effectiveis a joint rather than an individual

undertaking which gathers itsstrength from au
association or group of individuals inspired by

a common purpose. * * * [I-I]e who joins

[such a group] with open eyes becomes a party
to all that he sees.

These views, rendered more compelling by the ex-

perience of the intervening years, merely echo what

this Court said thirty years ago in the comparable,

though measurably less acute, circumstances of Whit-

ney v. California, 274 U.S. 357, 371-_372:

The essence of the offense denounced by the

&ct is the combining with others in an associ-

ation for the accomplishment of the desired
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ends through the advocacy and use of criminal
and unlawful methods. It partakes of the
nature of a criminal conspiracy. * * * That
such united and joint action involves even
greater danger to the public peace and security
than the isolated utterances and acts of indi-
viduals, is clear.

To be sure, what the Court said in Whitney--and

has never repudiated--must be read with the weighty

concurring opinion of Justice Brandeis, joined by

Justice Holmes. But at this juncture the significant

fact about that opinion is precisely that it was a con-

currence, joining in affirmanee of the conviction. The

state statute there punished membership, as does the

provision here, and the information charged, in the

conjunctive, the organizing of, and knowing mem-

bership in, the organization there involved. Justice

Brandeis' opinion was concerned with "clear and pres-

ent danger" considerations. After pointing out that

_iss Whitney had failed to raise the clear and present

danger issue at her trial, Justice Brandeis said that

if she had done so, and if the issue had been resolved

in her favor by a finding on the part of the court or

jury that the requisite danger did not exist (the

Justice indicated that a finding that such danger did

exist might well have been supportable), he would

have voted to reverse, it was only because that issue

had not been raised that he voted to affirm, and so

concurred in the result. But the significant point

about the concurring opinion for present purposes is

that it did not distinguish between the organizing and

membership clauses of the information, or in any way
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indicate that violation of the membership provision
of the statute would not have been constitutionally
punishable provided the clear and present danger

test was met. There is nothing in the opinion to sug-

gest that a statute denouncing "membership" as a

crime is, as petitioner urges, void on its face_ on the

contrary, the implications of the opinion are quite to

the contrary.

Thus, both opinions in Whitney help to refute the

claim that, in the teeth of De_nis, upholding the

closely related conspiracy provision, the membership

clause of the Smith Act may be held void on its face.

In itself, the particular word "conspiracy" is obvi-

ously not the key to the constitutional problem. Inso-

far as there is importance in the nature of the public

dangers to which "conspiracy" may be a shorthand

reference in the Smith _kct context, the same factual

judgments by Congress which sustain the conspiracy

provision of the Act defeat the contention that the

companion membership clause is void. _

( c) "G_itt by associa_ion"--The considerations

just discussed dispose equally of the claim that the

membership provision is invalid because it creates a

crime involving only "guilt by association." The

defendaut convicted under this provision is, in the

words of petitioner's brief (p. 27), "held criminally

liable only for his own conduct, or for the conduct of

others in [.a] form of concert or combination which

is recognized by our law as warranting holding an

individual participant responsible for the acts of o_her
. ,_ • .

participants.. There is no force in petitioner's sub-

sequent observation (ibid.) that" 'Membership' is not

5Z6479 0 -59 -8
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such a recognized combination." For the fact is that

the kind of membership at which the Smith Act

strikes--active, knowing, purposive---is precisely such

a combination, long recognized by Congress and by

all the world. And the only question is whether, hav-

ing recognized it, Congress was powerless to act

against it. The Dermis case answers that question,

and the square applicabili_ of the answer here is not

obscured by the faerie claim that the membership in

issue amounts only to "guilt by association." "Guilt

by association" connotes personal innocence and un-

awareness. That term cannot be used to desclibe ac-

five membership in a group such as the Communist

Party, with full knowledge of i/m unlawful aims and

the personal intent to bring them about. See also

infra, pp. 6@-68, 85-88.

_. VALmn_ or _m S_A_O_ AS _Lr_ z_ _ms CASE

1. If, as we have urged, the membership provision

is valid on its face, there can be little doubt that it

could be and was constitutionally applied in this case.

Viewing the indictment alone, and building upon his

factually groundless premise that the membership in

question is a merely passive "status," the petitioner

says (Pet. Br. 24) that "If]or all that appears from

the indictment * * *, he never met another member

of the Communist Party, much less discussed or

plotted the violent overthrow of our Government with

any other members." It might as well be said that a

man who spent his career in the Navy never met an-

other sailor. The answer is, of course, that the in-
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dictment does not charge "membership" as a bare,
general abstraction applicable both to a garden club
and to l_¢Iurder,Incorporated, but a particular mem-
bership-membership in '% society, group, and assem-

bly of persons who teach and advocate the overthrow

and destruction of the Government of the United

States by force and violence as speedily as circum-

stances would permit" (R. A2), and membership

coupled with full knowledge of the group's aims and

intent to accomplish them "as speedily as circum-

stances would permit" (ibid.). The indictment de-

scribes considerably more than a mere "status (mem-

bership) and state of mind" (Pet. Br. 24). It charges,

as we have shown, that petitioner joined himself with

an unlawful combination which Congress could validly

proscribe as a whole and in its constituent parts.

Turning from the indictment to the proof, the va-

lidity of the statute's application becomes even clearer.

The evidence, reviewed elsewhere (supra, pp. 6-23;

infra, pp. 75-88, 121-139), demonstrated clearly-that

the Communist Party--wedded to doctrines of violent

revolution, tightly controlling and indoctrinating its

members--teaches and advocates the forceful overthrow

of tho Government. It was proved beyond doubt that

petitioner fully understood, supported, and intended

_he achievement of the Party's ends; that he was no

mere innocent or trivial underling, but a reader in

the organization with control over a significant area;

and that he engaged aggressively in the Party activ-

ities his active membership and leadership entailed.

The proof fully sustained both the jury's verdict and
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the trialjudge's finding of the existence of "clear

and present danger."

The considerationswhich answered the clear-and-

present-danger argument in Dennis apply here as

well. Petitioneris,of course,correctwhen he states

(Pet. Br. 22-23) that neither he nor any other indi-

vidual has power to overthrow the Government by

force. But it was no less clear in Dennis that the

Party as a whole, with those who conspired to or-

ganize it--without the events they anticipated--lacked

such power currently or for at least the near future.

(But el. pp. 41-45, s_pra, recalling the experience of

countries like Poland and Czechoslovakia and the

nature of the Party's infiltration program which, at

least today and for the foreseeable future, makes the

danger presented by the Party a threat capable of

calamitous realization). Dennis teaches, however,

that Congress may act against "an attempt to over-

throw the Government by force, even though doomed

from the outset because of inadequate munbers or

power of the revolutionists * * * " 341 U.S. at

509. The power which entitled Congress to act

against a conspiracy to organize the Party is at least

equally available to strike against the Party-in-being

in the only way the Party can function and be

reachedmthrough its members. The fact that each

member in isolation, e_en a leading member, may

seem insignificant eannot bar Congress from dealing

with the "ingredients of the reaction * * *." Dennis,

at 511. Just as the l_ation's commerce may be pro-

tected by dealing with individual instances which

taken alone lack consequence (e.g., Polish National
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Alliance v. National Labor Relations Board, 322 U.S.

643, 647-648), the Communist Party's threat to the

national security may be reached through the mem-

bers who comprise it, at least where those members

have the active purpose to help the Party achieve its

unlawful objective. Such members will either be the

leaders who undertake to launch violent action when

"the circumstances permit", or the indoctrinated fol-

lowers who will readily and enthusiastically answer

the call (Dennis, at 509, 511). Petitioner was the

Party leader in the Carolinas, a "rigidly disciplined"

member of the conspiratorial group, and the one most

likely to plan and carry out the Party's unlawful

objective in that area.

2. Petitioner argues, however, that, as applied in

this case, the membership clause is unconstitu_,ional

because, allegedly, (a) the trial court erroneously

construed the Yates holding (354 U.S. 298_ 312_ 320)

as to the nature of the advocacy_ or "incitement,"

properly punishable under the Smith Act (Pet. Br.

33-39)_ (b) the admission, as part of the Govern-

ment's proof of the nature and character of the Com-

munist Party, of testimony of persons (former Party

members) who did not have any knowledge of peti-

tioner or of his Party activities rendered the "metes

and bounds of the Smith Act, in terms of guilt or in-

nocence," so "vague and far-reaching" as to be vio-

lative of due process as well as the l_irst Amendment

(Pet. Br. 39-41), and (e) the indictment failed to

charge an essential element of the offense (Pet. Br.

41-4_). We submit that none of these contentions

has merit.
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(a) After adverting to the fact that under the

standards of proof laid down by this Court in the

Yates case, 35_= U.B. 298, "advocacy of forcible over-

throw is punishable under the Smith Act only (354

ILS. at 312, 320) if the advocacy is of such a nature

as to 'incite' persons to _ke 'concrete action for the

forcible overthrow of government'" (Pet. Br. 33),

petitioner argues (Pet. Br. 33-39) that "the prosecu-

tion and the court put an erroneous const1_ctionon

this requirement" (Pet. Br. 33). "The prosecution

saw only the words 'concrete action,'" says petitioner,

"and ignored or overlooked the qualifying phrase 'for

the forcible overthrow of government.' As a result,

the prosecution took the position that proof of Com-

munist Party incitement to action of any kind would

be relevant to the case and sufficient to meet the stand-

ard of proof prescribed in the Yates case" (Pet. Br.

33-34; petitioner's emphasis). That the court shared

this misconception, the argument concludes, is evi-

denced by the fact that it refused to give a defense-

requested instruction (No. 7, 1_. A33-A34) that "the

'action for the forcible overthrow of the government'

referred to in the Yates case does not include constitu-

tionally protected activities such as speaking, publish-

ing, or writing letters to public officials, unless those

means of public persuasion are used to advocate for-

cible overthrow of the government" and that "the

defendant could not be found guilty 'if the activities

incited by the Communist Party include only such

means of public persuasion as are used to voice opin-

ions on public issues of foreign and domestic policy,

no matter how unpopular or odious to the majority of
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American citizens those opinions may be'" (Pet. Br.

35-36).

We submit that, while one of the prosecuting at-

torneys at the trial (there were four) did, at one

point in the trial proceedings, use language (R. A9,

quoted at Pet. Br. 34 and infra, p. 62) which suggests

that he may have misinterpreted the nature of the

incitement-to-action type of advocacy which this Court,

in Yates, held to be the sort of language prohibited by

the Smith Act, the record is clear that the court enter-

rained no such misconception and--what is most im-

portant-did not by its instructions and refusals to

instruct, as petitioner maintains, permit the jury to

base a finding of guilt on the basis of any such er-

roneous conception.

The Government attorney's remarks were made ex-

temporaneously in the course of oral colloquy with

the court as to _he admissibility of a certain issue of

a newspaper, The Tecctile Workers' Voice (C_. Ex. 62

for identification), Which the Communist Party pub-

lished in North Carolina and copies of which were

furnished by petitioner to witness Clontz (R. AT; Tr.

1132-1133). One of the articles in this paper, entitled

The Atlantic Pact, was a vituperative attack on the

"treaty called The Atlantic Pact," including a charge

that, whereas "the Taft-Hartley Act * * * uses

police, soldiers and courts against American work-

ers," the "Atlantic Pact wants to use atom bombs

against the workers of the whole world" (R. A8-A9).

The article concluded with an appeal to readers to

write to their Senators and "tell them to vote this

war pact down" (1%. A9). On objection and motion
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to strike by defense counsel, the court asked govern-

ment counsel, "How is that relevant _ _ _?" (ibid.).

Government counsel made the following reply, which

is the basis of petitioner's contention (ibid.):

If Your Honor please, * * * it is dh'ectly
linked to the defendant and it carries with it

what we call his language which incites to ac-

tion. It is urging action either now or in the

fuklre. "Write to your Senators." It ex-

presses the desire of the Communist Party, and

we think the language itself is inciting to
action.

The court's response to the foregoing, which peti-

tioner neglects to mention, was as follows (Tr. 1137-

1138) :
I think that it is connected with the de-

fendant all right, but I do not see that it has

any relevane_t _o the subject matter of the
ocl,8e.

I _hink _he motion should be sustained.

[Emphasis added.] :_

There is thus no basis for petitioner's contention

that the trial court erroneously construed the Yatcs

decision with respect to the meaning of language

which "incites to action." The court's refusal to give

the defense's requested instz_ction No. 7 (supra,

pp. 60--61), which petitioner cites as proof that the COUl_

'_ Later in the proceedings, after intervening colloquy, the
courb took under advisement the admissibility of the particular
exhibit in question and some six othem (R. A13-A14; Tr.
1676-1677, 1705). The court _hereafter excluded rotor of the
exhibits, h_cluding that which gave rise to the quoted colloquy,
and admitted the others (I¢. A18). The admissibility of _he
latter is treated infra, at pp. 116-119.
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misconstrued Yates on this point, in no way indicates

what petitioner suggests. This instruction was re-

fused because, as the court remarked, "it in effect

selects certain portions of the evidence" (Tr. 1937)-

contrary to the court's determination not to discuss

specific aspects of the evidence in its charge. But the

thorough and careful instructions which were given

were fully in conformity with those approved by

this Court in Dennis (341 U.S. at 511-512) and more

recently in Yates (354 U.S. at 326) as to the kind of

advocacy at which the Smith Act is directed, and, in

effect, included the substance of the defense's re-

quested instruction No. 7 (R. A37-A40)2 ° Accord-

ingly, petitioner's argument on this point cannot be

accepted.

(b) Petitioner also urges that the admission of

testimony of former Party members who had no per-

sonal knowledge of petitioner or his activities in the

Party, on the issue of the nature and character of the

Party, rendered the membership clause unconstitu-

tional as applied. This contention is answered in sub-

stance at pp. 113-116, infra, where we reply to the ar-

gument that the admission of such testimony deprived

petitioner of a fair trial. In summary, our point is

that (a) the only way to prove what the Party advo-

cated is by the words and teachings of its leading

members; (b) the Party is a tightly-knit, well-dis-

ciplined group, not a loose, amorphous society; (c)

petitioner was a Party leader, active and knowledg-

able; and (d) he was shown to have the necessary nn-

2oPetitioner, significantly, makes no complaint concerning
the instructions which were given.
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lawful intent. In these circumstances, it was appro-
priate, fair, and valid to admit the testimony of the

former Party members.

(c) The contention that the indictment failed to

charge an essential element of the offense is likewise

without merit. The argument is that the Govern-

ment, in order to save the membership clause from

being declared void on its face by this Court, has in-

jected a new element into the offense defined by that

clause--an element specified neither in the language

of the statute nor in the indictment--and prevailed

upon the trial court to require the jury, in order to

convict, to find this element to be present in this case;

it follows, says petitioner, that he has been convicted

of an offense with which he has never been properly

charged (Pet. Br. 4[-44).

It is true that the trial court, at the Government's

request, charged the jury that they were required to

find that petitioner's Party membership (in addition

to being coupled with the requisite knowledge and

intent) was an "active" membership (defined as one

entailing the devotion of "all, or a substantial part, of

[one's] time and effolts %o the Party," as distin-

guished from a mere "nominal, passive, inactive, or

purely technical membership" (R. A41)). It is also

true that this so-called "activity" factor is not men-

tioned explicitly in the statute or the indictment. But

it does not at all follow that petitioner has been con-

victed of an offense with which he has not properly

been charged.

Following this Court's restoration of the prior ap-

peal in this case (and the Ligh_foot case) to the
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docket for reargument (353 U.S. 979), and before the

Court's reversal and remand of those cases because

of the production-of-documents errors (Scares v.

United States, 355 U.S. 1; Lightfoot v. U_ited States,

355 U.S. 2), the Government filed a supplemental

memorandum in this Court the purpose of which was

"(1) to clarify some aspects of our argument at the

last term on the constitutional issue, and (2) without

in any wise abandoning our position that the mem-

bership clause has been properly and validly applied

in these cases, to present certain suggestions as to the

disposition of the eases should that position not be

wholly accepted by the Court" (Supplemental Mem-

orandum for the United States on Reargument, l_los.

3 and 4, Oct. Term, 1957, pp. 2-3). We pointed out

'that, in defending the validity of the membership

clause on its face, and as applied in those cases, we

had urged that ¢he clause does not apply to "a merely

passive status," but solely to "active membership" in

a society of the type defined in the Act, with the re-

quisite knowledge and intent (id., p. 3). We further

pointed out that, since neither jury had been specifi-

cally instructed that a finding of such active member-

ship was requisite to conviction, there was implicit

in our argument the idea that the determination

that the membership be of an active quality was not

required to be made by the jury, but could be made

by the trial court--in the same manner that a finding

of the existence of a "clear and present danger" is

one which is properly made by the court (ibid.). We

emphasized that we were not suggesting that the

"activity" factor was to be considered "an element of



66

the crime established by the Sm/_ Act, to be proved

in addition to" membership, knowledge, and intent,

but, rather, that it was a "controlling constitutional

slmndard by which to test whether the membership

clause of the Sn/th Act has been validly applied in

a particular case" (id.,pp. 8-4)Y In recognition,

however, of the possibility that the Court, while ac=

cepting our position that only active membership is

panlshable under the Act, might be of the view that

the determination of whether the membership is or is

not of an active quality is for the jury to decide, we

suggested that it would be desirable for this Court

t_ give guidance to the trial courts as to the contents

of a proper instruction (id.,p. 5) and set forth what

_' As we said in our Supplemental ]_Iemorandum, statuterily

the crime is _ully proved by sufficient evidence of membership,
]mowledge, and intent, but the "activity" test then determines
whether the conviction can be allowed to stand under the

Constitution. Just as the finding of "clear and present dan-
ger" is not an integral element of the various offenses under
the Smith Act, but an external constitutional limitation on the
validity of convictions under the Act which are otherwise
proper, so the factor of "activity:' plays the same limiting role
with respect to the membership clause.

:For this reason--that the "activity" factor is not an element

of the offense but an overriding constitutional test--the deter-
mination of "activity" is not for the jury but for the court, on

the basis of its own evaluation of all the evidence adduced by
both sides. With respect to this determination, as well as for
the "clear and present danger" finding, "[t]he question * * *
is whether the statute which the legislatur_ has enacted may be
constitutionally applied. In other words, the Court must exam-
ine judicially the application of the statute to the particular
situation, to ascertain if the Constitution prohibits the con-
vie_ion. * * * Bearing, as it does, the marks of a 'question of

law,' the issue is properly one for the judge to decide" (D_nn@
v. Udder. _tat_, 3_1 U.S. at 514-515).
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we thought would be an appropriate charge on the

point (i&, pp. 6-7).

As previously noted, the Court thereafter, without

hearing reargument, remanded the cases to their re-

speetive Courts of Appeals solely on account of the

production errors. Although the Court, in remand-

ing, was silent with respect to the subject matter of

our Supplemental Memorandum, the trial court, at

the re-trial of the instant case, incorporated (at the

Government's request) the substance of our suggested

charge in its instructions to the jury (R. A41). The

reason for the Government's request and for the

court's acquiescence is thus clear: to guard against the

possibility that this Court might hold such a charge

necessary to a valid conviction under the membership

clause. We have never thought the inclusion of such

a charge was _eeessary, and do not now28 Our re_

quest was purely a precautionary measure, designed

to forestall the possible need for a third trial, necessi-

tated because of the absence of a charge which might

just as well be included in the instructions given at

the second; our primary position remains what it was

before-that the "uctivity" factor is a controlling con-

stitutional standard, to be applied by the court, by

which to test whether the membership clause has been

validly applied in a particular case.

In the light of these circumstances, we submit that

28Unlike petitioner (see Pet. Br. 42_ fn. 44)_ we fail to see
any inconsistency between the Government's action at the trial

in requesting the charge on "activity" and its argument in the
Court of Appeals that the instruction was "unnecessary_" and,
in the light of the circumstances as outlined in the text, submi_
that there is none.
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there is no substance to petitioner's claim that the

Government and the trial court have injected into the

membership clause a new "element of the offense,"

which Congress has failed to define. And by the same

token there is no merit to the argument that peti-

tioner hem been unconstitutionally convicted of an

offense with which he has never been charged.

n. SEC_O_ 4¢F_ OF _nm n_TE_AL SECURrrY AC_ 0F
1950 DOES NOT A]VI:END THE :M:EMBERSHIP CLAUSE OF

THE SMITH ACT S0 AS TO ExEMPT lVl"E_I"BEESHIP, WITH

;KIWO_LEDG]_ AND INTEI_% IN THE COMMUNIST PARTY

A. Section 4(f) of the Internal Security Act of

1950 (Pet. Br. App. 3a--4a) provides that "[n]either

the holding of office nor membership in any Commu-

nist organization by any person shall constitute per

se a violation of subsection (a) or subsection (e) of

this section or of any other criminal statute." Peti-

tioner argues that this provision limits the scope of

the Smith Act so that the membership clause no

longer applies to membership in any Comm_mist or-

ganization (Pet. Br. 44-50). The argument is plainly

refuted by the shututory terms; Section 4(f) refers

only to membership "per se" whereas the Smith Act

punishes membership, not "per se," but coupled with

knowledge and intent. And petitioner's effol_ to find

in legislative history the unlikely repealer the lan-

guage of 4(f) does not effect is demonstrably unsound.

Perhaps the use of the felon "membership clause"

to describe the pertinent provision of the Smith Act

is the primary source of plausibility in petitioner's

argument, since it carries the implication that mere

"membership" as such is proscribed. The language
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of the Act dispels this misconception, declaring ex-
plicitly that it is limited to anyone who "becomes or
is a member of, or affiliates with, any such society,
group, or assembly of persons, knowing the purposes

thereof" (emphasis added). In addition, as we have

shown (supra, pp. 47-48), the membership provision

of the Smith Act requires for conviction an intent to

achieve the group's unlawful purposes as speedily as

Circumstances permit. Unless those requirements of

knowledge and intent are ignored, or the reference in

the Security Act to membership "per se" is misread

to mean membership plus knowledge plus intent, the

application of the Smith Act to the offense here

charged was not affected.

Petitioner suggests no reason for ignoring the words

"knowing the purposes thereof" in the Smith Act.

In this case, the court below on the former appeal not

only noted their presence, but specifically decided that

they added the element of knowledge as an esential

part of the offense (Scares v. United States, 227 _. 2d

581, 589), and the differently constituted Court of

Appeals on the instant appeal adhered to and re-

affirmed these views (1_. 460-461). This interpreta-

tion has been approved by the Seventh Circuit in

United States v. Lightfoot, 228 1_. 2d 861, 871, re-

versed on other grounds, 355 U.S. 2, and by the Second

Circuit in United States v. Noto, 262 1_. 2d 501, 508,

pending on petition for a writ of certiorari, No. 564,

Misc., this Term. See also Dunne v. United States,

138 1_. 2d 137, 143 (C.A. 8), certiorari denied, 320

U.S. 790. When this critical difference in express

terminology is coupled with the Dennis principle
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(supra, pp. 47--48) requiring the further element of in-

tent for conviction under the Smith Act, no room is

left for finding in the membership "per se" exemption

under the Internal Security Act an absolution for

those Communist Party members who have the requi-

site knowledge and intent.

What petitioner's argument amounts to is the

linguistically untenable claim that when Congress

used the language "membership * * * per se" it

meant "membership plus knowledge and intent * * *

per se". This argument is inherently improbable in

view of the use of the language "per se", which must

have been inserted to refer to naked membership.

Unless the very word "membership" includes within

itself the concepts of knowledge and intent, peti-

tioner's argument is basically inconsistent with the

Act. This Court has recently recognized that Congress

can legislate and has legislated with respect to mem-

bership without either knowledge of the aims of an

organization or intent to carry them out. Galvan v.

Press, 347 U.S. 522, 526-528. In that case the Court

held an alien deportable on the basis of membership

alone without proof of knowledge of the aims of the

organization. Moreover, petitioner himself agrees--

in connection w_th his discussion of the constitutional

issues--that "membership" can and does exist with-

out knowledge of the organization's aims and without

any intent to foster or achieve them.

B. Since the petitioner can find little comfort in

the language of the two Acts, he seeks support in

what he terms "logic and legislative history" (Pet.

Br. 47). Neither the precursor bill (H.R. 5832, 80th
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Cong., 2d sess.) nor the initial versions of the bills

(H.R. 9490, S. 2311) in the 81st Congress, which

eventually passed as the Internal Security Act, con-

rained anything comparable to Section 4(f). Appre-

hension then arose that the registration provisions

(_anally enacted as Sections 7 and 8, 50 U.S.C. 786,

787) might be held unconstitutional under the l_ifth

Amendment on the ground that other provisions of

the Act (Sections 2 and 4(a)) might be construed to

make membership in the Communist Party in itself

illegal, so that all of the proof necessary for convic-

tion could be obtained from the registration pro-

visions2 When the Senate Judiciary Committee

• sought to meet this objection by inserting in S. 4037

(81st Cong., 2d sess.) a provision like present Section

4(f), but applicable only to Sections 4(a) and 4(e)

of the bill, certain Senators raised on the floor the

objection that under this provision the registration

provisions might still be claimed to incriminate mem-

bers because of the Smith Act. 8° In response to this

objection, the final version of the bill as it came from

conference contained the present language of Section

4(f) ; there can be no doubt that it was drafted with

the Smith Act in mind.

This is a long way from an intention to modify the

These doubts were expressed in a letter _rom the late John

W. Davis to Senator _IeCarran, dated February 10, 1950 (96
Cong. Rec. 15258), a reper_ _rom Httorney General Clark
(96 Cong. Rec. 14597), and a statement by Senator Langer
(96 Cong. Rec. 15204).

_OSenator Kefauver (96 Cong. Rec. 15198), Senator Hum-
phrey (96 Cong. Ree. 14479), and Senator Lehman (96 Cong.
Rec. 14190) raised this point.

526479 0 -59 -9
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Smith Aet so that membership in the Communist

_arty, plus knowledge of its aims, plus an intention

to promote sueh aims, should no longer be covered.

The most that can be said is that Congress intended

the Smith Act to be read with Section 4(f) as an

aid to interpretation so that it would not be held ap-

plicable to membership alone, much as this Court

read the Sherman Act and the Norris-LaGuardia Act

together in United States v. Hutcheson, 312 U.S.

219, to determine the extent of the exemption from

criminal sanctions granted to unions. There is no

adequate ground for the improbable conclusion that

the Congress which passed the Internal Security Act

meant thereafter to exempt Communists, objects of

particular concern, from the membership clause of the

Smith Act. If that clause did not cover Commm:ists,

it would be unlikely to cover anybody.

Elsewhere in the Internal Security Act, Congress

gave further evidence that Section 4(f) was to mean

only what it said, and not to provide the immunity

petitioner seeks from it. Plainly, the extensive find-

ings in Section 2 of the Aet (50 U.S.C. 781) as to the

menace of the Communist Party hardly comport with

petitioner's effort to expand the immunity under Sec-

tion 4(f) beyond what its terms require. And, to

make sure, Congress added in Section 17 (50 U.S.C.

796) :

The foregoing provisions of this title shall
be construed as being in addition to and not in

modification o£ existing criminal statutes.

As to the "logic" of petitioner's position, it does

not follow, as he suggests, that merely because no
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criminal law at the time o£ the Internal Security Act

forbade membership per se, one must assume the re-

peal of the nearest thing, i.e., membership plus knowl-

edge plus intention. True, since the membership

clause does not apply to membership per se, but only

to membership when coupled with these subjective

states (knowledge plus intent), it was not, strictly

speaking, necessary for Congress to include in Sec-

tion 4(f) the phrase "or of any other criminal stat-

ute" in order to insure that the membership clause

would not be deemed to apply to such naked member-

ship. But petitioner's argument that this proves that

by those words Congress must have intended to ef-

fect "immunity from prosecution [under the member-

ship clause]" (Pet. Br. 48) for Communist Party

members who otherwise come within the purview of

that clause--/.e., persons who, in additio/l to being

members, have the requisite knowledge and intent--is

based on the most mechanical "logic" indeed. It

imputes to Congress a legislative intent which there

is not the slightest evidence to suggest that Congress

had. The obvious method o£ accomplishing what pe-

titioner argues Congress meant to do would have been

to amend the membership clause directly and unam-

biguously. What (we submit) Congress meant to do

in inserting the disputed language into Section 4(f)--

doubtless out of an abundance of caution in its con-

cern to safeguard the constitutionality of the regis-

tration provisions and thus ensure their enforceabil-

ity-was to eliminate any conceivable doubt that the

membership clause was not to be deemed applicable
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to _ner_ membership in a Communist organization,

without more.

_[ere membership is a far different concept, as we

have stressed under Point I, s_pra, from membership

plus knowledge plus intent. There is no reason to

believe that Congress, in enacting Section 4(f), de-

sired to treat them on a par. As suggested above, it

is far more logical to assume that Congress wished

to treat them differently and intended Section 4(f)

as an aid to interpretation not only of Sections 4(a)

and 4(c) of the Internal Security Act, which also do

not on their face outlaw mere membership, but also

of the membership clause of the Smith Act. '_

In sum, the language of the various statutes, their

legislative history, and logic all lead to the conclusion

that membership in the Communist Party, s_ding

by i_seZf,'should not be made criminal. This leaves

unaffected the present case, where the statutory pro-

hibition, the indictment, and the evidence all encom-

pass not only membership in the Communist Party

but knowledge of its unlawful aims and an intent to

promote those aims.

_ Similarly, the decision of Congress not to adopt Senator

Humphrey's suggestion in 1954 to proscribe membership in
the Communist Party with knowledge of its purposes, on the
ground that it would fortify the claims to self-incrimination

under the registration provisions (see Pet. Br. 49-50), adds
nothing to petitioner's previous argumsnt. It merely shows
that Congress was as concerned in 1954 as it was in 1950 to

take no action which, under even the most liberal interpreta-
tion_ would endanger the enforceability of those provisions.
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III. THE EVIDENCE PULLY SUPPORTS THE VERDICT

A. TY_ EVIDENCE AS TO TEE CHARACTER OF TH_ PARTY'S ADVOCACY

OF VIOLENCE 31EETS THI_ YAT2,_'_ STAI_'DARD Ol_ A OAI.,L TO FOR(HBLE

In Yates v. United States,354 U.S. 298, this Court

construed the Smith Act's teaching and advocacy

clause as referring to the teaching and advocacy of

violent governmental overthrow in the sense of a

call to forcible action to that end (pp. 312-333).

The clause makes illegal "advocacy directed at pro-

meting unlawful action", the Court held, as distin-

guished from "mere doctrinal justification of forcible

overthrow" or the advocacy of force "as an abstract

principle" (pp. 318, 321).

In thus distinguishing between "advocacy of ab-

stract doctrine" and "advocacy of action" (854 U.S.

at 320), however, the Court was careful to point out

that the "action" advocated, to come within the Act's

proscription, was not required to be present action,

or immediately impending action, or even action to be

taken at a fixed or foreseeable future time. Referring

to the fact that what "was condemned_in Dennis" was

'cindoetrinatio_ preparatory to action", and adverting

to "the holding in Dennis that advocacy of violent

action to be taken at some future time was enough",

the Court epitomized its ruling as relating to "advo-

cacy or teaching in the sense of a call to forcible

action at some future time" (354 U.S. at 320, 322,

329; emphasis added). When this time will occur

is, necessarily, not calculable in advance. For, as the

Court noted, the summons to present, or imminent,

action will not come until "the time [is] ripe" (354
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IY.S. at 332). And that will occur only when the

Party's leaders "re[eli that the time ha[s] come for

action" (Dennis, 341 U.S. at 511)--at the historic co-

incidence of the so-called "objective" and "subjec-

tive" conditions of which the witnesses in this case

spoke (infra,pp. 123-124, 130, 132). Both Dennis and

Ya_es, in short, make clear that the particular time in

the future when the action advocated is to take place

is unimportant so fax as enforcement of the advocacy

clause of the Smith Act is concerned; what is essen-

tialis that it be in fact _ion that is advocated, i.e.,

forcible action _o be taken by the persons to whom

the advocacy is addressed, whenever the signal for

such action is received from the Part_ leadersP

It remains, then, to consider whether the evidence

adduced at the trial below as to the character of the

Party's advocacy during the pertinent years (1946-

54) meets the evidentiary standard of "advocacy of

82Obviously, this signal will not be given until the Party
leaders think that the ventur_'s prospects of success are good.
As Party leader Doxey Wilkerson told witness Clontz, the

Pargy wants a successful revolution, not "martyrs" (inf,'a,
p. 135). It is equally evident that if th_ signal is long d_-
layed--if the "objective" and "subjective" conditions for suc-
cessfixl violent revolution in a given country or area of the
world are long in coming to pass--not all of thos_ who have

been indoctrinated and readied for action over the years will
be present to participate in the actual uprising or "putsoh"
(Dennis, 3_I U.S. at 509). It is clear,however, both from

Dennis and gates that neither of these imponderables is a bar
to the present enforcement o_ the Smith Act's prohibitions
against present advocacy of future violence.
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action" thus articulated in the Yates ease? ' We sub-

mit that it does. That evidence has been summarized

in detail in Appendix A, infra, pp. 121-139, and at pp.

6-23, supra. It appears from that summary that there

was adduced at this trial precisely the evidence which

Yates held was needed to support a finding of Party

advocacy of force and violence--evidence of system-

eric, personal indoctrination, not merely in the ab-

stract principles and tenets of lYIarxism-Leninism, but

in the necessity that Party members personally take
part in the ultimate violent seizure of power in this

country (under the Party's leadership) which the

evidence so clearly established is and has always been

the Party's ultimate aim and objective. 8'

s8In :Fates, the charge was that the defendants themselves

had conspired to advocate violent_ revolution. (They were
also charged with having conspired to organize as the Com-
munist Par_y a society of persons who so advocated, but this
portion of the charge was invalidated by this Court on grounds
no_ now pertinent.) In a _membership" case, such as this,
the charge is membership in an organization (namely, the Com-
munist Party) which during the pertinent period so advocated,
with the requisite knowledge and intent. The :Fates holding

of what properly constitutes advocacy of forcible overthrow
under the Smith Act is thus equally germane and relevant to

a membership case. The difference is that, whereas in a "con-
spiracy to advocate" ease (such as Yates) it is necessary to
prove that the defendants, personally, conspired to engage in

the forbidden advocacy, in a "membership" case it suffices
to prove that the Party (as such, and not necessarily including
the defendant) engaged in the forbidden advocacy and that
the defendant was a member of the Party with the necessary
knowledge and _ntent.

UAs petitioner points out (Pet. Br, 52), this Court had
occasion in :Fate_ to consider the evidence in the :Fates record

tha_ the Communist Party advocated the forcible overthrow of

the ,Government_ and found such evidence wanting in respect of
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An essential aspect of this personal indoctrination--

explicit at times, but always implicit at the leas_---

was the urging of all Party members and pupils in
the multitudinous schools and classes which were so

unceasingly being conducted to join forces with all

other Par_ members at the critieal time (when the

"time was ripe" and the "signal was given") ancl

personally take par_ in the forcible overthrow of the

Government. In other words, _is record compels

the conclusion _aat it was the inten_on of the Party

leaders and teachers, in indoctrinating Party members

and pupils in _he numerous classes and schools and

personal beefing sessions held throughout the coun-

try ever since 1945, to advocate to such Party mem-

bers and pupils--not merely that it would be a good

thing if somebody, someday, overthrew the Govern-

the requisite advocacy of forcible ao_on. (The occasion of the
Court's consideration of the Ya_ea evidence on this issue was its

inquiry into whether the Pa_y could justifiably be viewed as
"the nexus between these petitioners and the conspiracy charge"
(85_ U.S. at 330).) This determination, however, was limited
to the proof on that issue adduced in that case. It is the Gov-
ernment% position in this cass that the kind of proof which the
Cour_ found wanting in the _'_e8 record concerning the nature
of the Party's advocacy is present in this record. We disagree

entirely, in shor_, with petitioner's contention that "the evidence
in the two eases [_'a_e_ and the case at bar] is substantially identi-
caP' (Pet. Br. 52). With the exception of witness Lautner,
not a single one of the witnesses in this case who testified with

respect to _he Party's advocacy of _orcible overthrow--Hartle,
Clontz, Childs, Reavis, Cummings, Duran and Jones--testified
in Ya_es. Nor was the testimony of these witnesses a mere

duplication, t_s petition_ claims, of testimony found wanting
in Yates. See our dls_ussion, _r¢, pp. 78-85, concerning sig-
nificant aspects of their _imony, viewed in the light of the
Y_e_ standards.
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ment by force and violence--but that they take part,

personally�, in a future violent seizure of power, when

conditions are right and the summons to immediate

action is received from the Party's leaders.

Thus, when the petitioner told witness Clontz in

the course of his extensive personal indoctrination

of that Party recruit that "we Communists in this

country would have to start the revolution" and

"could not expect the Soviet Union to land troops

to start" it, but that, on the other hand, "we would

have the benefit of" Russian help from the outset

and "we naturally would continue to receive" such

help until the revolution was victorious, etc. (supra,

pp. 15-17), he was not indulging in "mere doctrinal

justification of forcible overthrow" (Yates, 354 U.S.

at 321), nor engaging in "advocacy in the realm of

ideas" (id., p. 320). He was indoctrinating Clontz

in his duty, as a tested and disciplined Party member,

to join forces with other Party members, when the

time was propitious, in forcibly overthrowing this

Government. He was advocating action--personal

and violent action--by Clontz himself.

Again, when petitioner told Clontz that "it would be

nice if revolutionary ideas would automatically pro-

duce a revolution," but that that "was impossible,

that a militant force would have to bring about the

revolution and that force was the only answer"

(supra, p. 10), he was engaging in "indoctrination

preparatory to action" (Yates, 354 U.S. at 322). This

is equally true of the statement he made when he

called Clontz's attention to the familiar passage in

Stalin's Problems of Leninism in which Stalin rhetor-
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ically asks--and answers emphatically in the nega-

Gve--whether "such a radical transformation of the

old Bougeois order" can "be achieved without a vio-

lent revolution"; petitioner "pointed out" to Clontz

at that time, Clontz testified, that "this particular

passage * * * simply prov[ed]" what he (petitioner)

"already had taught"---that "education and reform

would accomplish absolutely nothing" and that "vio-

lent revolution was the only possible way" to achieve

the Party's objectives (supra, p. 15). Nor was peti-

Goner engaging in mere advocacy in the realm of

ideas when he urged Olontz to read Communist Party

literature because it would "help prepare [him] for

the time when the Communist Party would call on

[him] in time of crisis" (supra, p. 11; emphasis

added)2 _ Indeed, the enth'e series of briefing sessions

and personal conferences which petitioner had with

Clontz (supra, pp. 8-19) were pal_ and parcel of, and

collectively constituted, a "call to forcible action at

some future Gme"--a call which was being made upon

Clontz by petitioner in the latter's official capacity

3_Cf. Scarletto's testimony in the Yates case that he was

surreptitiously indoctrinated in methods of moving "masses of
people in time of crisis" (35_ U.S. at 332). The Court indi-
cated in _'ate.s that this was the sort of evidence for which an

appellate court should look in reviewing a Smith Act convic-

tion. "It might be found, under all the circumstances," the
Court said, "that the purpose of this teaching was to prepare
the members of the underground apparatus to engage in, to
facilitate, and to cooperate with violent action directed against
government when the time was ripe" (ibld.). This, we submit,

is what the evidence in this case overwhelmingly shows was the
purpose of the indoctrination courses, classes, and briefing ses-
sions which the Party as an organization and petitioner per-
sonally conducted for the benefit of Party members and recruits.
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as a leader of the Party--in the sense of the Yates

holding (354 U.S. at 329).

Petitioner was not the only Party leader shown by

the evidence to have advocated forcible overthrow of

the Government in the sense of a call to action. Con-

sider, for example, the statements and teachings at-

tributed by one of the witnesses to Party leader Art

Bary, the District Organizer for a seven-state District

in the Rocky Mountain area. As testified by witness

Duran, Bary told the members of his Communist

Party class in Evergreen, Colorado, that when the

time for the revolution came "we would have to set up

barricades, establish a central point from where we

would participate from." "[B]ecause during the

revolution it may become necessary to ebb, retreat in

certain battles," Bary further told them, "we would

have to learn to retreat in an organizational way

* * * " "In the ebbing we were to see that we ebb

before the enemy wiped everybody out. Ebbing to the

central point that had been barricaded, reorganiza-

tion, and then at the correct time start flowing for-

ward in the revolution" (infra, pp. 138-139). "We,"

it is to be noted, are to engage in all this action. Bary

was plainly doing more than "doctrinally justifying"

revolutionary violence to his pupils, or simply defend-

ing violent revolution "as an abstract principle, di-

vorced from any effort to instigate action to that end"

(Ya_es, 354 U.S. at 318).

Similarly, at the National School for Mexican

Cadres, conducted in 1951 in Los Angeles, Party

leader Alberto Moreau, a member of the Party's Na-

tional Education Commission, systematically indoctri-
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nated his studentm in the need to "smash," "by force

and violence," "the entire state machinery of the

Bourgeoisie" as a preface to the bringing about of the

"Socialist system" which all desired. "[P]irst we

teach the people the desirability of overthrowing them

[the capitalists]," counseled _oreau, "and then when

the time is ripe we could stampede them against the

capitalist class" (i_f_'a, pp. 137-138). _Ioreau also

"stated to the class in a very emotional manner that

he could see himself carrying a gun against the capital-

ist S.O.B.'s." And it was important, he stressed, that

following the successful seizure of power the Party

"collect * * * from the people" the "guns" with

which they had been armed in order to ensure that

they not be used in any "counterrevolution movement"

(i_fra, p. 138). This sort of talk was certainly

concrete and specific.

To citeone further example, the students of Party

leader George Siskind, at the conclusion of the 1947

Party Training School in St. Louis, Missouri, were

required to take a personal pledge, dictated by Sis-

kind, to carry out the "will of the Party even though

it meant to fight and to kill" (infra, p. 132). And

during the preceding weeks of the School they had

been indoctrinated, among other things, in the need

to "take over" the citadels of capitalism and "wipe

them out" (infra, p. 132)._

80See also _nf_.a, pp. 127, 128, 1S1, 132, 134, for other in-
stances of statements and teachings by Party leaders which, we
submit, cannot fairly be reconciled with the theory that nothing
more than the "abstract principle" of political violsnc_ was
taught by the Party during the pertinent period in its schools
and classes and personal indoctrination sessions.
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Collectively considered, the testimony constituted the

sort of testimony which this Court, in Yates, referred

to as meeting the evidentiary requirements of the Act,

viz., testimony of "Party classes * * * where there

occurred what might be considered to be the syste-

matic teaching and advocacy of illegal action which is

condemned by the statute" (354 U.S. at 331). _rom

the extensive testimony of this sort to be found in this

case, even more than from the comparable testimony

alluded to in Ya_es, "[lit might be found that one of

the purposes of such classes was to develop in the

members of the group a readiness to engage at the

crucial time, perhaps during war or during attack

upon the United States from without, in such activ-

ities as sabotage mud street fighting, in order to divert

and diffuse the resistance of the authorities and if

possible to seize local vantage points" (ibid.)2'

To sum up, the evidence amply supports the con-

clusion that the Party members and pupils in the

numerous schools and classes and indoctrination talks

which the Party conducted understood that they were

being called upon, personally, to take part in the

_' Ya_es also cited, as an example of the type of evidence
which would meet proper evidentiary standards in a Smith

Act prosecution, testimony in that case from which "it might
be found that individuals considered to be particularly trust-
worthy were taken into an 'underground' apparatus and there
instructed in tasks which would be useful when the time for

violent action arrived" (354 U.S. at 332). Compai_ the testi-
mony in this case concerning the establishment of an elaborate

"underground apparatus," seven levels deep, consisting of the
most trusted and disciplined ten percen_ of the Party member-

ship (inf_a, pp. 133-134). Petitioner himself, in December
1951, disappeared into this "underground" (suf_ra, p. 18).
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future violent putsch which it was the common inten-

tion to bring to pass at the earliest feasible oppor-

tnnity. The Party leaders who conducted these

schools and classes and personal briefing sessions

intended that their indoetrinees so understand, and,

indeed, openly called upon them to join forces with

their fellow Party members in the forcible seizure of

power when the call to imminent action came. This

is what the jury found, andre" instructions which were

carefully framed in the light of the Yates decision.

And it is this sort of advocacy, we think it clear,

that this Court meant when it referred in Yates to

"advocacy or teaching in the sense of a call to

forcible action at some future time" (354 U.S. at

329). For it "cannot [be]," as observed by Chief Jus-

tice Vinson in the Dennis case, 341 U.S. at 509, "that

before the Government may act, it must wait until the

putsch is about to be executed, the plans have been

laid and the signal is awaited. If [the] Government

is aware that a group aiming at its overthrow is

attempting to indoctrinate its members and to commit

them to a course whereby they will strike when the

readers feel the circumstances permi4 action by the

Government is required" (emphasis added). These

words sum up, and fairly epitomize, what it was that

the Party, as established by the evidence in this case,

was doing during the period covered by this
indictment.

In a Smith Act case no lessthan in other kinds of

criminal eases it is for the jury to judge the credi-

bility of the witnesses and to determine what infer-

ences are to be drawn from the evidence (Pierce v.
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United States, 252 U.S. 239, 251), and inferences that

might reasonably be drawn must, in deciding whether

the evidence is sufficient, be viewed in the light most

favorable to the Government. Glasser v. United

States, 315 U.S. 60, 80; United States v. Manton, 107

F. 2d 834, 839 (C.A. 2), certiorari denied, 309 U.S.

664. On that basis, it is submitted that the jury's

finding that the Communist Party, during the perti-

nent period, taught and advocated the forcible de-

struction of this Government in the sense of the

Yates holding, and under instructions which were ap-

proved in Yates, is fully supported by the evidence.

R. _ J_Y'S _NDINa _T p_._TIONEa XNEW T_ _ARrr'S
CHARACTER AS AN ORGANIZATION WHICH ADVOCATED _ORCIBLE

GOVPAINM'ENTAL OVERTHROW IN TI_E YATE8 SENSE, AND THAT ]_E

PERSONALLY INTENDRD TO BP_NG ABOUT THAT RESULT AS SPEED-

ILl' AS CIRCUMSTANCES WOULD PERMIT, IS LIKEWISE SUPPORTED
BY THE _VIDEIqC]_

Acknowledging his role as u Party functionary, pe-

_'%ioner contends (Pet. Br. 58-59) that the evidence

is insufficient to show his knowledge of the Party's

character as a society of persons who advocated the

forcible overthrow of this Government in the Yates

sense, and his intent to bring to pass that result as

speedily as circumstances would permit. Of course,

petitioner's status as a leader of such a rigidly dis-

ciplined and indoctrinated organization is in itself

strong evidence against the suggestion that he might

not have known what the Party was about or might

not have purposed the furtherance of its ends. How-

ever, the record goes far beyond this and shows not only

that petitioner was "in contact with" the Party's aims

(Pet. Br. 56), but that he himself actively taught and
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advocated the violent overthrow of the Government

in the sense condemned in Yules.

In the years between 1948 and 1951, petitioner acted

as a personal tutor to the witness Clontz, supplying

him with volumes of Communist Party literature and

explaining to him the Party's vanguard role in the

coming proletarian revolution (supra, pp. 8-19). As

we have seen, some of the clearest evidence in the

record that _h_ Par_! advocated this Government's

forcible destruction in the Yates sense emanated from

petitioner's own lips, in his tutoring of Clontz (supra,

pp. 9-18). Some of this evidence was discussed in

the preceding section of this brief (supra, pp. 79-81),

and it is plain that that evidence has equally cogent

force on the issue of petitioner's knowledge and

intent.

There is other substantial evidence. Petitioner

directed the witness Childs to remain in industry

where there were unions because the Communist

Party considered that trade unions "are the schools

of revolution" (supra, pp. 20-21). In 1952, petitioner

was _strumental in establishing, and was in fact the

director of, the secret Communist Party training

school at Walnut Cove, North Carolina, at which

Childs and other Party members were indoctrinated

in the Party's revolutionary goal and the tactics for

achieving it (s_pra, pp. 21-23):

Reflecting and acting upon the revolutionary pur-

poses and teachings of the Party, petitioner explained

to Clontz the nature and importance of underground

activities (supra, pp. 13, 18). He said that "if war

came" he would go underground himself (R. 302; Tr.
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1113). And in December 1951, during the fighting in

Korea, he in fact went underground, pursuant to orders

of the national Party headquarters (supra, p. 18). In

these activities, petitioner gave concrete poin_ to the

revolutionary doctrines he taught and followed (see

supra, pp. 12-13), vividly belying his effort now to

deny the evidence of his intimate knowledge and un-

lawful intent with respect to the Party's objectives.

Given the nature of the offense, it would be absurd

to expect, and it is not required, that there be even

more extensive evidence in the form of explicit state-

ments by the petitioner himself announcing his knowl-

edge and intent. Those we have summarized are

numerous and damaging enough. Together with the un-

questioned fact that petitioner was a Party member

and its leader in the Carolinas, and bearing in mind

the proof of the duties and activities such a role

entailed, we submit that on this record it would have

been incredible to suppose that petitioner was

ignorant of the Party's aims or lacking in intent

to help achieve them. At least, the jury clearly had

ample ground for finding the requisite knowledge and
intent.

The Court of Appeals correctly observed that (R.
478-479) :

The evidence in regard to Seales himself not
only reinforces the conelusion as to the char-

acter of the Communist Party but justifies his

conviction of charges contained in the indict-
ment. * * * [He] was a prominent and active

member of the organization, who served as

chairman of the Carolina District of the Party

J

5_;6479 0-59-10



88

and was active in recruiting suitable Party

members amongst the university students in

North Carolina, and_ * * * he furnished them
with Communist literature and advised and

instructed them as to the Party doctrines and

arranged for their attendance at established
Communist schools where formal classes of in-

struction were given. :_e himself was a direc-

tor of one of these schools and in harmony with

their course of instruction, as above described.

l_e himself in his contacts with new membelm

consistently and repeatedly preached the rev-

olutionary doctrine that, in the interest of the

proletariat, the institutions of the state must

be destroyed by force and violence as soon as

it was reasonably possible to do so. He was

constantly in touch with the national leaders of

the organization and obeyed theh' instruction

that he should go underground under an as-
sumed name.

The court accordingly was correct in concluding that

(R. •
Taking this evidence in the light most favor-

able to the prosecution, which must be done if

the historic function of the jury is to be recog-

nized, it is fair to say that, contrary to the

appellant's contentions, the allegations of the
indictment have been sustained."

s, Similar]y, the Cour_ of Appeals on the former appeal corL-
eluded, on the basis of the evidence adduced at the first trial
(_ca_es v. U_ted _tate_, 227 F. 2d 581, 598) :

"* * * Uncontradicted testimony as to statements by him
showed that he was thorougkly _ware of the unlawful aims and

purposes of th_ party, _vas in sympathy with those aims and
purposes a_d entered into its activities with complete under-
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IV. PETITIONER RECEIVED A FAIR TRIAL

A. THE DElglAI_ OF P_.TITIONER_S _OTIOt_ C_ALI,_lq'Gllq'G T_E

co_Fos_o_r o_ _r_ _D _r WAS_o_

Petitioner urges that the trial court committed pre-

judicial error in refusing to grant his motion chal-

lenging the composition of the grand jury which in-

dicted him (Pet. Br. 59-61). The pertinent facts are
as follows: 8_

After his arrest on November 18, 1954, petitioner

first appeared in court on December 7, 1954. His re-

quest for a one-week extension for the purpose of se-

curing counsel was granted. On December 16, he

again appeared before the court for arraignment, but

was still not represented by counsel. The court

thereupon appointed two members of the bar to rep-

resent him for purposes of the arraignment. On that

day, he entered a plea of not guilty, reserving the

right to file appropriate motions by January 14, 1955,

and specifically reserving his right to challenge ¢he

composition and array of the grand jury.

On December 22, 1954, petitioner was released on

bail. On January 14, 1955, the date fixed by the

court for the filing o_ appropriate motions, he was

represented by a New York attorney who requested

sixty additional days in which ¢o file motions. Act-

standing of what was involved. On the evidenc_ before it,
the jury was amply justified in finding him guilty of khe crime
charged * * *."

s9The essential facts pertinent to this issue, which are re-

cited in the following four paragraphs, are also set forth in the
trial judge's "Finding of Fact, Conclusion of Law, and Or-
der" of April 15, 1955, reproduced in Appendix B, _/_-_,

pp. 140-145.
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ing on thisrequest,the court granted an e_ension to

February 18, 1955, by which time the petitionerwas

to fiehismotions,and the court fixedApril II,1955,as

the date for the commencement of the (original)

trial. Petitioner's counsel announced complete satis-

faction with the dates as set.

On February 18, 1955, petitioner, again repre-

sented by new counsel of his own choosing, filed mo-

tions _o dismiss the indictment on constitutional and

other grounds, for a bill of pal_ieulars, for the return

of seized property and the suppression of evidence,

for discovery and inspection pursuant to Rule 16 of

the Federal l_ules of Oriminal Procedure, for pre-

trial inspection of documents under Rule 17(e), to

strike portions of the indictment, and for continuance

of trial.

Argument on these motions was heard by the court

on March 8, 1955, and at this time petitioner's coun-

sel advised the court of his intention to file a motion

challenging the method of selecting the grand jurors

despite the Government's announced intention to

object to the filing of such a motion on the ground

that it would be untimely. Petitioner subsequently

filed the motion together with a challenge attacking

the method of selecting the trial jury. On April 1,

1955, the court, reserving to the Government its ob-

jection to the motion challenging the grand jury,

conducted a hearing on the method of selecting jurors,

since the evidence as to each of the two motions was

necessarily the same in substance. At the conclusion

of the hearing, the court denied the motion attacking

the grand" jury panel beeanse
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(1) the motion was not timely filed and

(2) the evidence produced at the hearing

failed to show that the method of selecting

jurors was improper [motion Tr. 150-153]. 4°

The motion challenging the petit jury also was de-

nied2 _ Thus, each of the two grounds of denial of the

motion challenging the composition of the grand jury

is independently sufficient to sustain the ruling. We

submit that the denial was correct on both grounds.

1. Petitioner waived the right to challenge the

composition of the grand jury

As appears from the facts as just set forth and in

the trial court's undisputed findings (Appendix B,

infra, pp. 140-145), petitioner, after being arraigned

on December 16, 1954, was granted two lengthy exten-

sions totaling 64 days in which to file pre-trial mo-

tions. At the end of these extensions, on February

18, 1955, petitioner filed numerous pre-trial motions

but not the one now in question attacking the composi-

tion of the grand jury. This motion was not filed

4o"lV_otion Tr." refers to the typewritten transcript of the
hearing held on April 1, 1955, on the pre-trial motion chal-
lenging the method of selecting jurors.

_ The trial court observed that a revised llst of prospective

jurors was being prepared by the jury officials (Motion Tr.
153-15_), and when petitioner's counsel agreed that the method
of selection of this revised list wa_ satisfactory to him (Motion
Tr. 15_-16_), the court quashed the then existing venire of
petit jurors and ordered a new panel drawn under the revised
method of selection (Motion Tr. 16_), from which the jury
which returned the original verdict was selected. There was
thus no issue on the former appeal as to the legality of the
constitution of the petit jury. Similarly, there is no issue in
the present appeal as to the validity of the constitution of the

jury which returned the verdict at the second trial
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until ]_[arch 8, 1955, more than two weeks after the

ample extensions granted by the trial court had ex-

pired. The coul_ found (Appendix B, i_fra, p.

142), and there is no contrary suggestion, that the

information on which this belated additional motion

was based had been available to defendant and his

counsel from the time of the indictment, and that

there had been not even an attempt to explain or

justify the inordinate delay.

In these circumstances, as held by the Court of

Appeals (1%. 493-495), the trial court was clearly

justified in rejecting the motion as untimely. Under

l%ule 12 of the Federal Rules of Criminal Procedu_'e,

such a motion must be made before the plea is entered

or "within a reasonable time thereafter" when per-

mitred by the court. Failure to present the motion

within the prescribed time constitutes a waiver. Car-

_'uthers v. Reed, 102 F. 2d 933, 939 (C.A. 8); Red-

men v. Squier, 162 F. 2d 195, 196 (C.A. 9); Wright

v. United States, 165 F. 2d 405, 407 (C.A. 8) ; "Notes

of Advisory Committee on l_ules" following Rule 12, p.

2532 in 18 U.S.C. The l_ule provides that "for cause

shown" the court "may grant relief from the waiver."

But no cause was shown here and there is no basis for

questioning the propriety of the decision thai the waiver

effectively barred the complaint against the grand jury.

Fzazier v. United States, 335 U.S. 497, 503; Shaw v.

U_ited Sta_es, 1 _. 2d 199, 201 (C.A. 8) ; Nations v.

United States, 52 F. 2d 97, 99 (C.A. 8); Moffatt v.
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United States, 232 Fed. 522, 528 (C.A. 8) ; Hor_brook

v. United States, 216 F. 2d 112 (C.A. 5).

2. Iq_ any event, the complaint is on its merits not

ground for reversal of the conviction

Petitioner premises almost his entire argument on

this point upon his allegation that it was impossible

for the Jury Commission to know whether the jury

box contained the requisite 300 names of qualified per-

sons at the time of drawing (Pet. Br. 60), and that

the2e was, therefore, a failure to meet the require-

ment_ of 28 U.S.C. 1864. This contention is rebutted

by the evidence adduced at the hearing.

The Deputy Clerk testified that, at the time the in-

dicting grand jury panel was drawn, the jury box

contained, as an estimate, "something in the neigh-

borhood of probably five hundred" names (Motion

Tr. 83)._ He further stated that he had been a resi-

dent of the county from which the names were drawn

for nearly 70 years, had "canvassed the county sev-

eral times," and had "been in the Legislature several

sessions;" that as a result he had a "pretty good

knowledge of the people there, their background and

their present status ;" and that it had been his experi-

ence that the jurors drawn for service had repre-

sented g "cross-section of all walks of life in [the]

community" (Motion Tr. 84-85).

The Clerk of the District Court testified that the

_2Elsewhere in his testimony he estimated the number of

names as "probably four hundred, four hundred and fifty or
five hundred, somewhere around there" (l_Iotlon Tr. 84). In
any even_, he was "satisfied," he testified, that the number was
"more than three hundred" (/d. 83).
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procedure used by the Commission in selecting names

for the jury box*S had been commended by members

of the bar throughout the dish.let and by others for

the fairness of the jurors ser_/ng in the courts (Yfo-

tion Tr. 48, 49). This witness also testified that the

procedure used had been discussed with inspectors

from the Administrative Office of the United States

Courts and with other clerks and visiting judges;

and that he had found this to be "substantiMly the

procedure followed elsewhere," uneriticized by any of

these sources (]_[otion Tr. 5l).

Aside from the foregoing, no testimony was adduced

by petitioner as to the number of qualified names in

the box at the time of the grand jury sele_.tion. It is

thus evident that the inference petitioner wou]d have

tiffs Court draw falls far shol_ of rebutting the pre-

sumption of regularity which attends the work of the

Jury Commissioner and Clerk of the court, a pre-

sumption which may be overcome only by clear and

convincing proof, l_'azier v. U_ited S_atcs, 335 U.S,

_In selecting names for the grand and petit juries, requests
were sent out on form lettem, under the joint direction of the
Clerk and Jury Commissioner, who constitute the Jm 7 Com-
mission, to men of knowledge, eh_tracter and stauding who
knew the people in the respective counties, asking them to
send in suitable names for _ury service (Nfotion Tr. 18-80).

Upon the return of these forms, the commission determined
the eligibility of the names submitted and eliminated those

found to be ineligible to serve. The eligibility was determined
by the Clerk or Jury Commissioner's personal l_mwledge of
the individuals' names or from cormnents of the persons re-
ques£ed to send the names. All names not eliminated by this
process were then placed in the jm T box on separate cards
indicating, the names and addresses of the persons selected
(Yfotion Tr. 8_-35).
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497; Fay v. New York, 332 U.S. 261; Thiel v. South-

ern Pacific Co., 328 U.S. 217. In addition, even if it

be assumed arguendo that the Jury Commission was

not certain that there were 300 qualified names in the

jury box at the time of the drawing, this fact stand-

ing alone is an insufficient basis, without a showing

of prejudice, upon which to nullify an indictment."

And, far from suggesting prejudice, the record

demonstrates that there was none. The testimony

showed that the Clerk never intentionally or system-

atically excluded any class or group and that he

sought a wide selection of jurors from all walks of

life (Motion Tr. 47--zt8). Acting on the express direc-

tion of the District Court, the Jury Commissioner

made special efforts to secure women and Negro jurors

(Motion Tr. 25), and there was no exclusion what-

ever of minority political or racial groups (1V_otion

Tr. 58). As observed by the court below, "It does

not appear from the evidence that any qualified per-

son or class of persons was excluded from jury service

or that any disqualified person served on the grand

_4"Does this statute mean that there must be 300 names in

the box of qualified persons as a condition of amy valid draw-

ing of any jurors therefrom? If this was the meaning of
Congress it would involve the duty on the part of the com-
missioners of determining in some reliable manner the ques-
tion of eligibility, and would have rendered it necessary for
the legislature to have proceeded further and to have granted
them autlmrity and process for hearing and determining tlm
matter in a guasi-judicial manner; but they are not triers, nor
have they tlm power to appoint triers. I do not think this is
the meaning of the statute." U_ited _t_tes v. Rondeau., 16 Fed.
109, 111 (E.D. La.).
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jury chosen in this case or that the defendant was in

any way prejudiced by the procedure" (R. 493).

On this record, petitioner cannot prevail in his argu-

ment (Pet. Br. 61) that,because the Clerk and Jury

Commissioner sent letters to various individuals and

leaders of organizations seeking suggested names, they

unlawfully delegated their duties so that the indict-

ment must now be quashed. Disposing of a similar

contention, the Court of Appeals for the Third Cir-

cuit has said (Dow v. Garnegie-IlIinois Steer Co_'po-

ragon, 224: :F. 24 414, 427) :

The jury officials could in the exercise of their

discretion resort to others for the suggestion

of names so long as it could reasonably be ex-

pected that a cross-section would thereby be

obtained, and using the names taken from such
a variety of sol_rces does not result in an un-

lawful delegation of duty by the officials.

The evidence here gives eveiT reason to believe that

a proper cross-section was obtained and that the jury

officials duly exel'cised theh" duty of selection. As the

Third Circuit obsei_red in the Dow case (supra, at

427), such ch'eumstances leave no basis for invoking

the rule of Glasser v. Uqzited States, 315 U.S. 60,

where the vice was solicitation of names from only a

single organization with a resulting list improperly

weighted. See also United States v. Dennis, 183 F.

2d 201, 218 (C.A. 2), affirmed on other issues, 341 U.S.

494:; United States v. Flynn, 216 l_. 2d 354, 378-389

(C.A. 2), certiorari denied, 348 U.S. 909; Walker v.

United States, 93 l_. 2d 383, 391 (C.A. 8), cei_iorari

denied, 303 U.S. 644.

It may be noted, finally, that, after denying the
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motion challenging the grand jury shlection as un-

timely and also on the merits, the trial court ob-

served that a revised list of prospective jurors was

then being prepared by the jury officials involved in

this case (Motion Tr. 153-154). Petitioner's trial

counsel agreed that the method of selection of the re-

vised list of jurors was satisfactory and met all his

objections (1Vfotion Tr. 154-164). Accordingly, the

court quashed the then existing venire of petit jurors

and ordered a new panel drawn under the revised

method of selection (1Vfotion Tr. 164). See footnote 41,

supra, p. 91. It would appear, therefore, that any

defect of which petitioner could have made timely

complaint has disappeared for the future. In view

of the complete absence of prejudice, and apart from

other reasons already stated, there is no sound basis

in petitioner's tardy motion for invoking the super-

visory powers of this Court.

_. T_R CO_a_SSIO_AL n_m_as I_ _R _N_R_A_ s_o_rr Ao_
OF 19G0 AND T]_I_ CO_£B[UNIST CONTROL ACT 0]_ 1954 DID NOr

PRECLUDE A IVAIR TRIAL

Petitioner next urges (Pet. Br. 62) that, without a

shred of concrete evidence of prejudice, it must be

presumed that he could not have had a fair trial be-

cause Congress, in the InternM Security Act of 1950

(50 U.S.O. 781) and the Communist Control Act of

1954 (50 U.S.C. 841), made findings _hat the Com-

munist Party aims at the violent overthrow of the

Government? _

_5This contention was first made by petitioner in his petition
for a writ of certiorari to review the former jud_nent of the
Court of Appeals (l_To. 626, Oct. Term, 1955 [lgo. _9_ Oct.
Term, 1956; No. 3, Oct. Term, 1957], pp. 2-3, 4i--45.
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The argument proceeds on the unrealisticand un-

acceptable assumptions, without proof, that the

jurors (I) were in fact familiar with the statutesin

question and (2) ignored the court'sinstructionsto

determine the nature of the Oommtn/st Party from

the evidence before them for themselves,and merely

followed unthin]dmgly the findingsof Congress in the

Internal Security Act and the Communist Coutrol

Act. These assmnptions attack the basic premises of

the jury system itself. If they are correct, it must

follow that every Smith Act conviction which has been

returned since 1950 has been erroneous on this ground

alone and that the Communist Party, by becoming a

threat so grave as %o require explicit recognition by

Congress and much of the public, has imm_mized its

organizers and members against prosecution. As the

Court of Appeals for the Seventh Circuit said, re-

jecting the same argument, in Unitcd States v. Light-

foo$, 228 F. 2d 861, 870, reversed on other grounds,

355 U.S. 2:

In effect, it is defendant's position that all

persons subject to prosecution under the Smith

Act are immunized from prosecution in-

definitely, or at least as long as the Communist

Control Act remains a part of the laws of this

nation. We do not agree. If any jury had any

such prejudgment, the insh'uetions of the Court

cured their error. Furthermore, whether any

such belief existed in the mind of any juror,

might have been discovered on the voir dire
examination.

Petitioner was certainly entitled to investigate, in

this as in any other ease, to determine wheHler the
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jurors might be disabled by bias from trying him
fairly. But the conclusive presumption .of bias he

seeks to establish rests only on a speculative hypoth-

esis which cannot avail to impugn the jury's verdict.

Compare Accardi v. Shaughnessy, 347 U.S. 260, with

Shaughnessy v. Accardi, 349 U.S. 280.

C, THE _ffENCXS _' ACT'S EXCISI01q PI{0CEDUI_ES ARE VALID_ AND

TtIEIll APPLICATION TO PETITIO1N-ER_S TRIAL DID lqOT VIOLATE THE

C01qSTITUTIOlqAL PROtrIBITION AGAIIWST JgX PO,_T 2'A6'TO

LEGISLATrOlq

Petitioner challenges the validity, in two respects,

of the so-called "Jencks" Act (Public Law 85-269,

approved September 2, 1957, 71 Star. 595, adding a

new section, _ 3500, to Title 18 of the U.S. Code), and

further argues that, in any event, its application to

his trial violated the constitutional prohibition

against c_ post facto legislation (Pet. Br. 63-64).

We show, first, that his challenge of the excision pro-

cedures of the Act (subsection (e) of § 3500) is with-

out merit; second, that the question of the validity

of the Act's definition of "statement" (subsection

(e)) does not arise on this record; and, third, that

the ex post facto contention is unavailable to peti-

tioner because it is made for the first time in this

Court and that it is without substance in any event.

1. The e$cision provisions of the "Jencks'" Act are
fully consonant with due process

At the re-trial below--which was necessitated be-

cause of the error of the first trial court in refusing to

order the production for cross-examination use by the

defense of prior reports to the _]3I by prosecution

witnesses touching upon the subject matter of thei2
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testimony 4_rathe procedure followed with respect to

the production of such reports was (with a qualifica-

tion to be mentioned; seeinfra,pp. 108-110) that pre-

scribedby 18 U.S.C. 3500, as added by the "Jeneks"

Act. Subsection (b) of that section,'_provides that

the trialcourt in any criminalprosecutionbrought by

the United States shall,on motion of the defendant,

after a witness called by the United States has testified

on direct examination, "order the United States to

produce any statement (as hereinafter defined) of the

_vihless hi the possession of the United States which

relates to the subject matter as to which the witness

has testified." The same subsection then directs that,

"[i]f the entire contents of _%uy such statement re-

late to the subject matter of the testimony of the wit-

ness, the court shall order it to be delivered directly

to the defendant for his examination and use." It is

then provided in subsection (e)_the subsection here

in issue that:

(c) If the United States claims that any

statement ordered to be produced under this
section contains matter which does not relate

to the subject matter of the te_imony of the

wihless, tim court shall order tlle United States

to deliver such statement for the inspection of

the court in camera. Upon such delivery the

court shall excise the portions of such statement

which do not relate to the subject matter of

the testimony of the witness. With such ma-

4_ca(es v. Umitcel _tates, 855 U.S. 1, reversin_ 2_7 F. _Od

581 on tim authority of Je_el_s v. Unitcd States, 353 U.S. 657.
_TThe full text of the section appeam at pp. 7a-ga of the

Appendix to petitioner's brief.
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terial excised, the court shall then direct

delivery of such statement to the defendant for

his use. If, pursuant to such procedure, any

portion of such statement is withheld from the

defendant and the defendant objects to such

withholding, and the trial is continued to an

adjudication of the guilt of the defendant, the

entire text of such statement shall be preserved

by the United States and, in the event the de-

fendant appeals, shall be made available to the

appellate court for the purpose of determining
the correctness of the ruling of the trial

judge. * * *

Petitioner challenges, on due process grounds, the

Validfty of this excision procedure (Pet. Br. 63-64).

Basing his argument on Jencks v. United States, 353

U.S. 657, he contends that "only a right of full access

to witnesses' reports serves to protect the opportunity

of the defense for full exercise of its right of cross-

examination" (Pet. Br. 64). The argument is un-

tenable for two reasons.

(a) Assuming arguendo that the Jencks decision

is based on constituGonal grounds (but see infra,

pp. 106-108), the statuto_:y excision procedure is fully

consonant with Jencks.

Clearly, the mere fact that a government witness

has in the past given a statement to a government

agent on matters relating to the subject matter of his

trial testimony would not require that all past state-

ments by this witness to government agents--on any

subject whatever--be turned over to the defense.

Petitioner makes no such claim and the Jencks deci-
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sion makes no such suggestion. _ It is only statements

which _'elate to the subjec$ matte_" of the witness'

testimony that must be turned over. But there is no

more reason for turning over to the defense non-

germane portions of a witness' statement which is in

part germane (because it touches on--but only in

part--the subject matter of his testimony) than there

is for tulming over a statement no part of which is

pertinent to that subject matter. As the Court of

Appeals for the Tenth Circuit has observed, "Surely,

if an entire statement can be refused when it does not

relate to the subject [of the witness' testimony], it

is entirely proper to deny access to a part of a state-

ment on the ground that such part does not have the

necessary relationship. * * * Unless some provision

is made for the restriction of production to matters

related to the testimony of the witness, the door is

_SOn the contrary, Jeneks clearly indicates that statements
of the witness which do not relate at all to the subject matter
of his testimony are not required to be produced: "Relevancy

and materiality for the purposes of production and inspection,
with a view to use on cross-examination, arc established when
the report8 are _hown to _e_ate to the testlmony of _he witness"

(358 U.S. at 669; emphasis added). And in its precise holding
the Cour_ said: "We now hold that the petitioner was entitled

to an order directing the Government to produce for inspection
all reports of ]_Iatusow and Ford in its possession, written and,
when orally made, as recorded by the F.B.I., touvhlng She
events a_ ¢z_iges as to _Moh they testified at the t_4xd"
(353 U.S. at 668; emphasis added). Again: "We hold that
the criminal action must be dismissed when the Government,

on the ground of privilege, elects not to comply with an order
to produce, _or the accused's inspection and for admission in

evidence, relevant statements or reports in its possession of
govermnent witnesses touohlncj _he subject matter of their
testimony at She tr_a_" (858 U.S. at 672; emphasis added).
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opened for 'the broad or blind fishing expedition'

which the Supreme Court has condemmed" (Sells v.

United States, No. 5992, decided December 30, 1958,

slip opinion, pp. 26-27, pending on petition for a

writ of certiorari, No. 691, Misc., this term)._

The defendant is fully protected against the possi-

bility of an erroneous or arbitrary ruling" by the trial

judge as to the non-germane portions of a statement

germane in part. He is entitled under subsection

(c) of the Act (supra, pp. 100-101)--and that proce-

dure was followed here (see opinion below, R. 489-

490)--to have the entire statement preserved for in-

spection by the appellate court, and a determination

by that court of the correctness of the trial judge's

rulings with regard to excision, in the event that the

defendant is convicted and elects to appeal? ° The

statutory procedure thus protects the aceused's proper

cross-examination rights while at the same time safe-

guarding the privacy of government records in which

the accused has no proper interest.

Petitioner quotes from the Jencks opinion (Pet.

Br. 63-64) language which he claims supports his

contention that statements to a government agent by

a prosecution witness which are relevant in part (be-

•9 To tile same effect, see the opinion below at R. 490--491.
_oThe court below stated in its opinion: "We have examined

[the original unexcised reports of the Government witnesses]
to determine the correctness of the rulings of the trial judge
and we concur in his finding that the excised portions of the
reports did not relate, to the subject matter of the testimony of
the witnesses" (R. 489--490). The reports, in their excised and

unexcised forms, have been lodged with the Clerk of this Court
for this Court's inspection if it should desire to make a similar
determination.

5Z6479 0-59 -11
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cause they refer in part to matters concerning which

he has given testimony) must be made availableto

the defense in their entirety for cross-examination

purposes. But the #encks opinion is carefulto limit

its ruling as to production of reports to matters

"touching the evens and activitiesas to which"

the witness testifiedat the trial,or "touching the sub-

ject matter of their testimony at the trial". 853

U.S. at 668, 669, 672; see footnote 48, supra, p. 102.

The thrust of the opinion, as of the decision, is that

only the defense can adequately appraise the value

for impeachment purposes of statements of a prosecu-

tion witness which in fact touch upon or relate to a

matter concerning which he has testified. But the

question of whether a statement of the witness relates

in fact to a subject or topical area with respect to

which he has testified is a question which the judge

is able to decide without assistance from the defense.

Indeed, the latter question, i.e., whether a witness'

statement does _'cla_e _o o_" _ouch on his testimony,

must be determined by the judge without participa-

tion by the defense. For the defense obviously can-

not join in that decision without being made privy

to the very statement which the Government claims

does not relate to or touch upon the witness' testimony

and for that reason (since the statement is part of

the Government's confidential files) should not be seen

by other than authorized persons. Petitioner's con-

tention, in short, begs the question. For his argu-

ment is, in essence, that the defense is entitled to

see a statement of a witness contained in the Gov-

ernment's confidential files in order to determine for
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itself whether the Government is correct in maintain-

ing that the statement, becauseof its confidential char-
acter and because it in no way relates to the subject
matter of the witness' testimony, should not be seen
by the defense.

If petitioner were correct, it would be difficult to
see why the defense would not equally be entitled
to examine every statement in the investigative files
which had ever been made by the witness on any sub-
ject whatever, since the reason asserted why the
accused should be made privy to the entire contents
of a document relevant only in part would apply

with equal force to papers and documents in the files

containing statements of the witness wholly irrelevant,

in fact, to anything contained in his testimony, viz.,

to enable the defendant and his counsel to determine

for themselves if such is the fact. See the Tenth

Circuit's remarks in the recent Sells case (supra,

pp. 102-103). As we have noted, petitioner himself

makes no such broad claim, and there is nothing in

the opinion in Jencl_s which lends support to any

such idea or to the comparable rule for which peti-

tioner does contend. As aptly remarked by the court

below (1_. 490-491) :

IT]he new statutory procedure does not deny
the defendant access to any information which

would be helpful to his case. Production of

the reports for inspection does not depend

upon the permission of Government custodians

or the attorneys for the prosecution; and the
determination of what portions of the reports
should be excised is not left to the Government
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but is entrusted to the impartial and expe-
rienced judgment not only of the trial judge but
also the judges of the appellate courts and the
Justices of the Supreme Court themselves, if
in their disei'etion they determine to review the
case. * * *

The defense is denied only the oppoi_mity
to be heard on the question whether the excised
portions of the reports bear on the testimony of
the witnesses; and this does not amount to a
denial of due process. It does not interfere
with any constitutional right to which the de-
fendant is entitled but merely restricts his ex-
amination of the Government files which he de-
sires to make, not becausehe has any reason to
believe that they will yield anything helpful to
his case but on the chance, which costs him
nothing, that something will be turned up that
will weaken the prosecution. In this situation
it is clearly w_thin the province of Congressto
protect the right of the United States to with-
hold facts which it has gathered and to shield
the so,treesof its information in the public in-
terest so long as no pertinent information is
withheld from the defendant. This can be

done only by entrusting the determination of

relevancy to someone other than the parties to

the cause, and the method devised by Congress
is obviously fair both to the Government and

to the defendant and represenh_ a reasonable

exercise of Gongressional power. * * *

(b) What we have said thus far has assumed ar-

guendo that Jenc_s was based on constitutional

grounds of due process. We believe, however, that

this Court did not in that case purport to lay down a

basic rule of constitutional law, but rather (pul_uant
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to its general supervisory powers over the adminis-

tration of justice in the federal courts) a procedural

principle, analogous to a rule of evidence, to be ap-

plicable in federal criminal trials in the absence of a

definitive statute. In holding that the trial court had

erred in failing to order the production of the state-

ments of Ford and IV_atusow,the Court said that it

was following its prior decision in Gordon v. United

States, 344 U.S. 414. It clarified that decision by

holding that (contrary to the views of the lower

courts in Jencks)"a preliminary showing of incon-

sistency" between the witness' testimony and his

prior statement was not, under Gordon, a "prerequi-

site to" the accused's right to inspect the prior state-

merit (353 U.S. at 666-667). ]But Gordon was de-

cided, not on const'_utional principles, but on the

basis of "the principles of the common law as they

may be interpretedby the courts of the United States

in the light of reason and experience" and "[i]n the

absence of specific legislation" (344 U.S. 418; em-

phasis added). It would follow, therefore, that the

Jeneks decision likewise was based on common law

principles, as interpreted in the light of reason and

experience, and did not purport to lay down a funda-

mental principle of due process, beyond the power of

Congress to alter or amend by legislation.

In the words of the opinion below, "In the Jeneks

decision the Supreme Court was not dealing with con-

stitutional questions. It was exercising what is de-

scribed in McNabb v. United States, 318 U.S. 332,

[3]40, [3141, [as] 'its supervisory authority over the

administration of criminal justice in the United States
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* * * by the establishment of civilized standards of

procedure and evidence'; and Congress, by the passage

of the interstitial legislation contained in § 3500 was

merely exercising its concurrent power in the same

field to provide for a case that the Court did not

envisage" (l_. 491) ol

For further discussion, see the Brief for the United

States in Rosenbeq'g v. United States, No. 451, this

Term.

2. The question of the va_idity of the "Jencks'" Act's

definition of "statement'" does not arise on this
record

The second respect in which petitioner challenges

the constitutionality of Section 3500 relates to the

definition of "statement" in subsection (e). The term

is there defined as (Pet. Br. App. 8a-9a)--

(1) a written statement made by said wit-

ness and signed or otherwise adopted or ap-

proved by him; or

(2) a stenographic, mechanical, electrical, or

51This conclusion has the suppor_ also of such decisions as

United States v. De JSuv/a, 269. F. 2d 610, 614 (C.A. 7), pend-
ing on petition for a writ of certiorari, No. 745, this term;
Unite_ _tates v. _pangelet, 258 F. 2d 338, 340-341 (C.A. 2);
Unlted _tates v. Lev, 258 F. 2d 9, 13 (C.A. 2), pending on

writ of certiorari, Nos. 435, 436, 437, this Term; United States v.
Pale_ao, 258 F. 2d 397, 400 (C.A. 2), pending on writ of
certiorari, 1_o. 471, tlfis Term; United States v. Gandia, 255
:F. 2d _:5_: (C.A. 2); U_ite_ Etates v. Angelet, 255 F. 2d 383
(G.A. 2); United _tates v. Miller, 248 F. 2d 163, 165 (C.A.
2), certiorari denied, 355 U.S. 905. See also United States v.
Sheba Brac_elets, 248 _. 2d 18/:, 144-146 (C.h. 2), certiorari

denied, 855 U.S. 90_; United _tates v. Rosenberg, 257 F. 2d
760, 763 (C.zk. 3), pending on writ of certiorari, No. 451, this
Term; United _tates v. Gonso_idated Laundries Gorporation,
159 F. Supp. 860, 868, n. 15 (S.D.N.Y.).
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other recording, or a transcription thereof,

which is a substantially verbatim recital of an

oral statement made by said witness to an

agent of the Government and recorded contem-

poraneously with the making of such oral
statement.

This definition, petitioner argues, "is so arbitrary,

capricious and unreasonable that it violates the due

process clause. Statements by prosecution witnesses

may be useful for impeachment whether or not the

witnesses signed or subsequently 'approved' them and

whether or not they are 'substantially verbatim' or

'recorded shnultaneously' " (Pet. Br. 64).

While we think petitioner's challenge untenable

because this is an area of trial practice which it is

proper for Congress to regulate by statute (see supra,

pp. 106-108), `2 the question need not be reached here.

In this case the Jenvks-type materials which were in

fact turned over to the defense were not limited to

"statements" of the type defined in subsection (e),

but included agent-prepared summaries (if any) of

oral statements made by the witnesses to the l_.B.I.

The Government, in making available to the defense

the records of prior statements to the l%B.I, by prose-

cution witnesses touching upon the subject matter of

their testimony, did not limit itself to statements of

the kind defined in subsection (e), but turned over

everything which was conceivably demandable under

the Jencks decision, without regard to the subsection

(e) definition. There is, accordingly, no basis for this

_2See also the Briefs for the United Stutes in Lev, Wool and
R ub_q_,.Nos. 4352437, this Term; Pa_erqno, No. _71; and Rosen-
berg, No. _51.
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petitioner's challenge to the subsection (e) definition;

he is seeking to argue, in the abstract, a theoretical

question which has no pertinency to the facts of his

ease2

3. The contention that the application of the "Jencks"

Act _o petitione_Js _'iaI violated the constitutional

ban on ex post facto legislation is uuavailablc be-

cause made for the first time in this Cowrt, and is

in any event without substance

Petitioner's final contention pertaining to the

"Jeneks" Act is that the application of that Act "in

the present case violated the Constitutional ban (Art.

I, Sec. 9) on ez post facto legislation" because his

"alleged ex_ne was committed before the enactment

of this statute" (Pet. Br. 64).

_3In neither court below did petitioner contend that he had
not been shown documents which he was entitled to ._ee despite

the limitations of subsection (e) of the statute. Rather, peti-
tioner cmffined his objections to the excision of portions of
documents otherw':se made available to him--a point discussed

sup_'a_ pp. 99-108. Becaus_ this contention was not raised below
the Government had no occasion prior to the filing of it.a memo-
randum in reply to the petition for a writ of certiorari to place
upon the record the fact which it therein asserted (at p. 9)--
i.e., that all relevan_ documents were made available to peti-
tioner regardle:_ of the subsection (e) limitations of the
"Jencks" statute.

U_ited States v. Zcv, _o. 43,5, this Te_n, .mpra. failure to

mak_ a do_tuueut av_ilabl_ to the petitioner at tlm trial was
held to be harmless error because, were a retrial to b_ ordered,
the document would nevertheless be mmvailable to the defense

under the new statute. I-Iere, somewhat the conver._e situation

exists: any supposed defect in subsection (e) has no bearing
on tlfis case because petitioner was, in fact, shown all th'tt be

was entitled to see irrespective of the subsection (c) restrictions.
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(a) In the first place, this argument was not urged

either in the District Court or in the Court of Ap-

peals; it was made for the first time in this Court (in

the petition for a writ of certiorari, at p. 28). It is,

accordingly, not available to petitioner at this time.

Cf. Yakus v. U_ited States, 321 U.S. 414, 444-445;

T_aw_ v. United States, 355 U.S. 339, 362-363, n. 16;

Rule 51, 1%R. Crim. P.

. (b) In any event, this e$ post facto contention is

on its merits clearly without substance.

We have seen (supra, pp. 99-110) that the only pro-

visions of the "Sencks" Act of which petitioner can

complain are those relating- to the excision proce-

dures prescribed by subsection (e). And, as we have

argued (supra, pp. 101-106), these provisions are

wholly consonant with due process of law and with the

holding and rationale of the Jencks decision, 353 U.S.

657. It follows that the excision features of the Act

did not at all and certainly not in any substantial

sense--alter previously-existing law (as interpreted

in Jencks). On the contrary, the statute gave statu-

tory sanction to that decision, implementing it by

prescribing the mechanics for eliminating non-

germane material from the papers and documents re-

qnired to be made available to the defense. In short,

in this respect the Act made no change, even of

a procedural nature, in previously-existing law.

Accordingly, no ex post facto question arises.
But even if it be assumed that the excision clauses

of the "Jencks" Act effected a change in previously-

existing law, it is clear that _he change was, at most,

one relating "to modes of procedure only, in which no
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one can be said to have a vested right," and which,

accordingly, Congress may "regulate at pleas_u'e"

(Hopt v. Utah, 110 U.S. 574, 590). Certainly, these

provisions of the Act do not remotely resemble the

sort of legislation against which the ex post facto pro-

hibition is, characteristically, dh'ected, viz., "penal leg-

islation which imposes or increases criminal pmfish-

ment for conduct lawful previous to its enactment"

(J_arisiades v. ShaugTmessy, 342 U.S. 580, 594). And .

while "there may be procedural changes which oper-

ate to deny to the accused a defense available trader

the laws in force at the time of the commission of his

offense, or which otherwise affect him in such a harsh

and arbitrary manner as to fall within the constitu-

tional prohibition," it is "now well settled that statu-

tory changes in the mode of trial or the rules of

evidence, which do not deprive the accused of a

defense and which operate only in a limited and un-

substantial manner to his disadvantage, are not pro-

hibited." Beazelt v. Ohio, 269 U.S. 167, 170 (statute

authorizing joint trials for jointly indicted persons

held not es post facto as applied to prior crime)._'

_or further discussion, see the Govmmment's Brief

in Rosenberg v. U_i_ed States, No. 451, this Term.

,. r_A,_nssm_m _w_c_ was NOT _CE_D

Petitioner's final contention (Pet. Br. 64-71) is that

he was prejudiced by the admission of certain al-

Se_ also Mallets v. IVm.th GazoHna, 181 U.S. 589, 59o-597

(statute giving state right of appeal) ; Thompson v. M£_souT_,
171 U.S. 880 (stetute making adraisible an important new
_ype of evidence); Hopt v. Utah, supra, 110 U.S. 574, 590
(statute making previously incompetent class of pm_ons com-
petent to testiS-y).
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legedly incompetent and irrelevant evidence. Com-

plaint is made of three principal types of evidence.

1. It is argued that it was error to admit evidence
as to the nature and character of the Communist

Party Which was not directly linked to petitioner

(Pet. Br. 64, 66-71). There is no substance to this

contention.

One of the elements of the offense defined by.the

"membership" clause of the Smith Act--the first ele-

ment to be proved--is that the group or society was,

during the pertinent period, one which taught and

advocated the forcible overthrow of the Government.

Knowing membership in the group must be proved

in addition, but the first step, legally and logically,

must necessarily be proof of the character of the

organization. The only way to prove the character of

an organization is to adduce evidence of the authori-

tative acts, statements, and publications of its officers,

leaders, and official spokesmen. To limit such proof

to acts and statements of the particular individual

charged with knowing membership in the organization

(or done or uttered in his presence) is incorrect.

If petitioner's contention that this is required were

valid, the nature of the Party, a material issue, could

never be proved. For the Party is by definition a

group. And the group's character could not be known

by examining only the acts and statements of an indi-

vidual member in isolation. This argument harks

back to petitioner's effort on the constitutional issue

to divest "membership", as used in the Smith Act, of

its essential meaning--of its denotation of concert

with and adherence to others. Both contentions must
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fail because they refuse to take account of the group

and collective character of membership in a tightly-

knit organization such as the Commmlist Party.

Of course, where the individual defendant in a

membership case is, as here, a high-ranking officer

and leader of the Pal_y, proof of the character of

the Party may (and would normally be expected to)

include (as it did here, supra, pp. 6-23, 79-81) indivi-

dual acts and statements of the defendant himself.

:But there is slu'ely no merit to the argument that it

must be li_ited to such individual acts and statements.

As noted by the colu't below, "That part of the e_-

dence which pertained to the activities of the Party

with which he [petitioner] had no inmwdiate colmec-

bion was relevant, since it tended to prove the allega-

tions of the indictment that the Commtmist Party of

the United States was a group of persons who taught

and advocated the overthrow of the Government of

the United States by force and violence" (R. 481). °5

Petitioner necessarily concedes this central point

when he admits that it would be competent for the

Government to prove what the Party advocates by

putting in evidence "its officialacts in the form of

constitution,byqaws, resolutions,and other officially

approved publicationsand declarations"--eventhough

he may have had no personal role in their drafting

(Pet. Br. 67). "If in Smith Act cases against Com-

munist Party members," he says, "the prosecution

_sAnd see, on th_ same point, th_ opinion of the court below
on the former appeal. _eaZez v. Unlted States, 227 F. 2d 581,
589. See also, to the same effect, U_ited States v. Ligh_foot,
228 F. 2d 861, 867 (C.&. 7), reversed on other grounds, _55
U.S. _.
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should attempt to prove the Patrol's unlawful advo-

cacy by reference to its official pronouncements as an

organization, there certainly would be no basis for

objection on the ground that the defendant was not

present at the time" (ibid.; petitioner's emphasis).

This is, of course, true. But in view of the rigorously

disciplined nature of the Party organization and its

alertness to discover and swiftly punish any deviation

from the Party line, it is clear that what the Party

truly advocates and what its teachings are is better

shown by what it permits and authorizes its officers

and leaders, in practice, to teach and advocate. It

would be wholly unrealistic to restrict the prosecu-

tion's proof on this subject to the Party's constitution,

by-laws, and other "official" pronouncements when

these very pronouncements are shown, by the testi-

mony of the Party's own former leaders (as in the

case of witness Lautner), to contain "meretricious

and self-serving disclaimers," to use petitioner's

phrase--or "double talk," to use Lautner's (Pet. Br.

68) .5°

Nor can petitioner escape the force of this loglc by

his argument that "[i] f it is secret advocacy in contra:

vention of open Party doctrine that is the basis of. the,

charge [that the Party advocates violent overth,r, ow]_

55Cf. the Second Circuit% observation in the De_n_' _dtt_g,
188 F. 2d 201, 299, affirmed on other issues, 3Jl U.S. 49_ '{hold _-
Lug that it was proper to permit a prosecution witness, a former
Par_y leader, to testify that the Party's constitution contained
"passages * * * which were undgrstood by the initiate to be
only a cover--'window-dressLug _ for the violent methods advo-

cated and taught") : "This was so patently competent testimony
that it needs no discussion."
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then it cannot be proved as against Party member A

by what member B said to member C in A's ab-

sence" (Pet. Br. 69). Where, as here, the evi-

dence clearly establishes that the defendant-member

was a Party leader who was privy to such "secret

advocacy" and himself engaged in it, no sound reason

exists for limiting the proof of what the Party teaches

to his own personal teachings and pronouncements.

On the contralT, as we have pointed out, precisely be-

cause it is gro_p advocacy that is in issue no such

arbitrary limitation of the proof on this issue is

justified, so long as the defendant is shown (as here)

to be an integral and knowledgeable member of the

group.

2. Petitioner also challenges (Pet. Br. 65-66) the

admissibilitymon the ground that they were irrele-

vant, inflammatory, and prejudicial--of "three docu-

ments (G. Exs. 64,, 65, and 66) relating to the Korean

Wa_" (Pet. Br. 65). These documents, it is claimed,

"had no conceivable bearing on the issues in the case"

(ibid.).

The basis of petitioner's argument in regard to

these documents is that any document, declaration, or

utterance which does not di_'ectly tend to establish

the character of the Communist Party as an organi-

zation which advocates the violent overthrow of the

Government is not germane to any issue under the

Smith Act's membership clause?' This premise is

misconceived. As noted by the Court of Appeals, the

_' See colloquy at R. A23 concernhlg petitioner's motion for
a mistrial based on the admission of and reading from these
exhibits.
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three documents in question--_which petitioner person-

ally delivered to the witness Clontz (R. A20, 311-312;

Tr. l149-1150)--"were clearly intended to blacken

the United States and stir up animosity against it and

thus weaken its ability to defend itself should a revo-

lution be attempted. [They] clearly served to cor-

roborate the testimony in regard to Scales' activities

in securing Party members and promoting the general

objectives of the Party" (R. 481). Similarly, the

Court of Appeals on the former appeal sustained the

admissibility of documents which had as their pur-

pose "the arousing of dissension" on the ground that

they "had a direct bearing on the purpose to over-

throw the government by force and violence when a

favorable opportunity should present itself" (Scales

v. United States, 227 _. 2d 581, 589).

That such were the Party's purposes in publishing

and disseminating these documents is particularly

true with respect to Government Exhibit 66, I Saw

the Truth in Korea, whose admissibility petitioner

particularly challenges (Pet. Br. 65-66). This ex-

hibit constituted but one item of the proseeution's

proof that the Party seeks unceasingly, day by day,

to sow the seeds of dissension among the people in an

effort to embitter them against their own Govern-

ment, as part of its long-range strategy of weakening

that Government in every way possible, and thus

speeding the day when its forcible overthrow will

become a practical possibility. _To be sure, evidence

of the type contained in Government Exhibit 66

would certainly not suffice, of itself, to prove that the

Party advocates the forcible destruction of this Gov-
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eminent. But it was admissible as tending to estab-

lish the true nature of the Party as an organization

which knows that its ultimate objective of a forcible

seizure of power is unattainable so long as the popu-

lace is generally content with its economic and

political lot and the system of government under

which it lives, and so long as there are no deep fis-

sures in the loyalty and patriotism of the people as

a whole.

Such evidence was admissible, in other words, as

tending to show that the Pal_y is no mere intellectual

or visionary group parroting words of advocacy of

force, without either hope of success or realistic plans

for achieving its goal, but a serious action-organiza-

tion-an organization which implements its program

of ultimate violence with interim plans for preparing

the groundwork for the final coup. The disputed

evidence tended to reveal the Party as an organiza-

tion which, by exploiting potentially divisive issues

(particularly vis-g-vis the Communist world) with a

view to stirring up hatred by the people of theh" own

Government and by taking day-to-day steps designed

to bring about a state of seefifing resentment against

the Government, works realistically towards bringing

about the necessary "objective" conditions (see infra,

pp. 123-124, 130, 132) which it realizes must be pres-

ent before any attempt at forcible seiztu'e of power can

have hope of success. Since the evidence was in that

sense relevant to the nature and character of the

Party as an advocate of political violence, it was ad-

missible in the trial judge's discretion. We submit

that the documents in question would have been ad-
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missible even if they had been received simply as
Party doc_ments reflective of the character of the
Party as such, and had not been specifically linked
to petitioner. In fact, as we have noted, the evidence
shows that witness Clontz received each of the docu-
ments from petitioner himself (1_. A20, 311-312; Tr.

1149-1150).

3. l_either was it error, as petitioner claims (Pet.

Br. 66), to receive in evidence "Communist Party

teachings concerning a so-called 'Black Belt' of con-

centrated Negro population, throughout which the

Negroes should be regarded as an oppressed 'nation'

with the right of self-determination." The Party's

teachings on the "lqegro Question," particularly with

reference to the right of self-determination and the

proposed establishment of a separate Negro nation

in the South, were shown to be a basic part of the

strategy and tactics of the proletarian revolution (R.

22_23, 164-167, 249-250, 256, 280, 315-319, 327-329,

341-343, 383-384, 414-415, 422). Petitioner himself

related the "Black Belt" and "Negro nation" con-

cepts to the Party's program of violent revolution

(supra, p. 9). Foundations of Y,eninism (G. Ex. 5),

a basic Communist "classic," and one which peti-

tioner required Clontz to study with special care as

part of his indoctrination (R. 262), explains the

method by which the Party's program of self-deter-

mination is to be used in facilitating the forcible

overthrow of "imperialist" governments:

Leninism has proved, and the imperialist war

and the revolution in Russia have confirmed,

that the national problem can be solved only

in connection with and on the basis of the pro-

5Z_/'79 0-59 -]2
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letarian revolution, and that the road to victory

of the revolution in the West lies through the

revolutionary alliance with the liberationmove-

ment of the colonies and dependent countries

against imperialism. The national problem is

a part of the general problem of the proletarian

revolution, a part of the problem of the dic-

tatorship of the proletariat [pp. 78-79].

The "Black Bolt" evidence was thus directly relevant

to the character of the Party as an advocate of the

revolutionary desh-action of this Govel_ment by

force.
CONCLUSION

For the foregoing reasons, it is respectfully sub-

mitred that the judgment of the Court of Appeals

should be aff_med.

J. L_E R_x_,
Solicitor General.

J. W_TER Y_Gn_.Y,

Acting Assistant Attorney General.

K_vm T. M__oN_y,

Pm_P R. ]_O_A_,

Attorneys.
APRm 1959.



APPENDIX A

SV_MA_Y OF T_, EWDENCE (NOT SPECIFICALLY LINKED

TO PETITIONEB) THAT THE COMMUNIST PARTY WAS

DLVEING THE INDICTMENT I:_ERIOD Ahl ORGANIZATIOI_

WHICH TAUGHT AND ADVOCATED THE FORCIBLE OVER-

THROW OF THE GOVERNMENT Ol_ TIIE UNITED STATES

AS SPEEDILY AS CIBCUIVISTANCES WOULD PERMIT

John Lautner, a prosecutionwitness,was one of the

leading members of the Communist PaTty at the na-

tional level prior to 1950 (1_. 2; Tr. 80-81), having

been, at the time of his expulsion in that year, a

member of the National Review Commission, the

Party's top security body, as well as the Chairman of

the New York State Review Commission (R. 3, 6;

Tr. 83, 86-87, 312).

Lautner first joined the Communist Party in 1929

(R. 1-2; Tr. 80-81). In 1930 he was a pupil at the

Party's National Training School in New York, to-

gether with some twenty other students selected from

different parts of the country (R. 7-8; Tr. 87-88,

103). Later, in 1941, he again attended this National

Training School, together with six other students, all

of whom held high Party positions (Tr. 126-128). The

School's director_ Jacob Mindel, told the students

that "normally," i.e., if the "world situation" were

different from what it was at that time, they would

have been sent to the Lenin School in Moscow, which
trained "professional revolutionaries" for the Com-

munist PaTty (R. 19-20; Tr. 130-131). From 1947

to 1949, Lautner, in turn, was a teacher at various

Party schools and classes in New York (Tr. 249,

251, 269_ 307-309).
(121)
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In the 1930 and 1941 national schools Lautner

was taught, and in his own classes he himself taught,

"that the ultimate goal, the ultimate aim of the Com-
munist Party was to bring about a fundamental

change in the economic, social and political structure

of capitalism in the States" (R. 105; Tr. 426-427)

and that (R. 106; Tr. 427)--

* * * this fundamental change cannot be
achieved peacefully. The United States * * *
being the most powerful imperialistcountry,
being the leader of the countriesin the so-called
imperialistcamp, * * * this change will come
and itcan come as a resultof force and violence

on the part of wresting power from the capital-
istclass in this country.

In the 1941 school Stalin's Problems of Leninism

(G. Ex. 6, Tr. 115) was assigmed and the principles

contained in the following passage were discussed

(G. ]_x. 6, pp. 19-20; R. 36-37; Tr. 174-175) :

Can such a radical transformation of the old
Bourgeois system of society be achieved with-
out a violent revolution, without the dictator-
ship of the Proletariat? Obviously not. To
think that such a revolution can be carried out
peacefully within the framework of Bourgeois
democracy which is adapted to the domination
of the Bourgeoisie, means one of two things.
It means either madness, and the loss of normal
human understanding, or else an open and
gross repudiation of the Proletarian revolu-
tion. _

Lautuer testified that these principles were taught to

be "applioab[le] * * * to the United States at that

time" (R. 37; Tr. 175) and that he, in ttu'n, taught

XAs noted supra, p. 15, petitioner once called this pa_ago
to witness Clontz's attention and commented on it.
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them in his own Party classes in the late 1940's

Strategy and Tactics (G. Ex. 13, Tr. 157, 158), a

collection of excerpts from the writings of Lenin,.

Stalin, and other authoritative Communist spokesmen,.
was discussed in the 1941 school and by Lautner ir_

his own classes in the late 1940's (R. 26-27; Tr. 156) ;

among the passages discussed was the following (G.

Ex. 13, p. 56; l_. 30-31; Tr. 167) :

The revolutionary will accept a reform in
order to use it as a means wherewith to link

legal work with illegal work, in order to use it

as a screen behind which his illegal activities

for the revolutionary preparation of the masses

for the overthrow of the Bourgeoisie may be

intensified. * * * The reformist, on the other

hand, will accept reforms as a pretext for re-

nouncing all illegal work, to thwart the prepar-
ation of the masses for the revolution and to

"rest in the shade" of reforms that have been

"bestowed".

Lautner testified that George Siskind, the instructor
on M arxism-Leninism at the 1941 school and a mem-

ber of the Party's National School Commission (Tr.

137), said, in reference to this quotation, that reform-

ism "had nothing in common with Marxism-

Leninism" (l_. 31; Tr. 168).

In both the 1930 and the 1941 schools, Lautner

was taught, and in his later classes he himself taught,

that the fundamental change, to be accomplished by

force and violence, would be brought about when two,

"sets of conditions" historically coincided (R. 57-58,

107; Tr. 260-261, 428--429). These conditions, which
in Party parlance are referred to as the "obSective'"

and "subjective" conditions (R. 57-58, 107)_ were ex-

plained by Lautner as follows (l_. 57-58) :
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There are two sets of conditions necessary
for a successful Proletarian Revolution. One
set [of] conditions is objective and the other
set of conditions is a subjective set of con-
ditions. The objective set of conditions are a
disruption in the smooth running, the state ap-
paratus of capitalism, a war situation, a war,
disruption in the economy of capitahst_ in the
capitalist shute, mass unemployment, wide dis-
satisfaction with the way things are, where the
government of a capitahst state has to resort to
all types of improvisations to maintain itself
* * * These are one set of conditions.

Now parallel with that, if there is a strong
Comm_mist :party in that given country--not
necessarily numerically strong. Nlunerical
strength does not decide the strength of the
:party. The influence of the Party and lead-
ership, and the ability to exploit a situation
determines the strength of [the] Communist
:Party; not numbers. * * * if there is a strong
Communist :party that has and enjoys the in-
fluence of the decisive sections of the working
class in the basic industries, in addition to that,
and enjoys the confidence of other sections of
the workers, if also in addition to that, enjoys
the confidence of large sections of the so-called
allies oK the working class, like poor fa_ners,
and in the United States the Negro people,
and in addition to that, that the Communist
:party is able to neutralize sections of the mid-
dle class, when those two sets of conditions
exist, then the :proletarian Revolution will be
successful.

At that time, in other words, the Party, "carrying out

its vanguard r[o]le," will "lead the working class to

wrest power from capitalism, and bring about that

fundamental change in the social, political and eco-

nomic structure of our society here" (R. 107).

In all the schools, Lautuer testified, the instructors

stressed that all _arxist-Leninist principles applied
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to the United States, and they condemned so-called

"American exceptionalism"--the doctrine that the

United States is exempt from the basic principles

of Marxism-Leninism and that _here is a possibility

that the "fundamental change in the economic, politi-

cal and social structure could be achieved [in this

country] through an evolutionary process" (R. 29-

30, 33-34, 37, 56; Tr. 165-166, 171-172, 175, 259-260).

Party leaders and instructors, including Lautner, also

repeatedly emphasized that the day-to-day activities

of the Party and each of its members must be directed

toward realizing the final aims of the Party and that

the efforts of every member were being constantly"

evaluated in this light (R. 58-59, 107-108; Tr. 262-

263, 429-430).

At its national convention in 1944, the Communist

Party was reorganized as the Communist Political

Association (Tr. 524-525). In July 1945, however, a

new national convention reconstituted the Communist

Party (1%. 47-4% 51; Tr. 218, 225, 232-233, 525) and

devoted itself to ending the "revisionist" policies of

Earl Browder, the former General Secretary of the

Party, which were being attacked throughout the

Party (R. 39; Tr. 180, 218-220, 535). The convention

passed a resolution _ condemning the "opportunist

errors" of Browder (Tr. 538), which witness Barbara

I-Iartle, a member of the Resolutions Committee (Tr.

532), explained as meaning "pursuing" a social demo-

crat or peaceful road to socialism * * * instead of a

2 The resolution was published in On the Struggle Against
Rev_slonis_v (G. Ex. 23; Tr. 228, 233, 538), which contained
the basic documents of the convention and was used to reeducate

Party members returning to civilian life following their army
service (Tr. 537), as well as in the September 1945 issue of
Politica_ Affairs (G. Ex. 24; Tr. 227, 233), the Party's official
theoretical organ (Tr. 209-210).
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revolutionary road to socialism" (Tr. 538). Mrs.

Hartle said that the term "opportunist errors" was

used because it was more acceptable to the worldng

class while having a "basic meaning of a great deal

more to l_farxist-Leninists" (Tr. 538).

In order to implement the new policies, the Party

leaders began a revitalized training program in

1VJ[arxism-Leninism, including classes for beginning,

intermediate, and advanced students under the direc-

tion of the Party's National Education Commission

(R. 51-52; Tr. 243). To guide instnmtors in these

classes outlines were prepared by the Commission (R.

52; Tr. 243), including the Outline on Fundamentals

of Marsism _ (G. Ex. 25, Tr. 245, 247). This Outline

consisted of nine "Lessons," each covering a specific

phase or aspect of Marxism-Leninism, and each refer-

ring the student to one or more of the Marxist-Leninist

"classics," or selections therefrom, as" reading assign-

ments" or "additional reading." These reading

assignments included those "classics" (and passages

therefrom) which most _mambignously called for the

use of force in overthrowing the governments and

institutions of the "capitalist" nations. For example,

Lenin, in chapter I of lfis Sgate and Revol_ion (@.

Ex. 16, Tr. 181, 184) (one of the study assignments

for Lesson IV), chastised Kautsky for having "for-

gotten or glossed over" the fact that "it is clear that

the liberation of the oppressed class is impossible not

only without a violent revolution, bug also wighoug the

s This outline was distributed by the Party's national head-

quarters and was used as a _,ide by Lautner in classes he
taught in Party schools in the late 1940's (R. 52-54; Tr. 244--
246). It was also used by i%[rs. Hartle in classes she taught in
the Northwest District from 1948 until 1950 (R. 179; Tr. 653).

In her capacity as District Educational Director, she mimeo-

graphed two hundred copies of the outline and distributed them
to the sections and clubs of her District (R. 179; Tr. 654).
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destruction of the apparatus of state power * * *"

(G. Ex. 16, p. 9, emphasis in the original; read to the

jury at Tr. 975). Similarly, Stalin, in chapter IV of

his Problems of Leninism (G. Ex. 6, Tr. 112, 116)

(assigned as "additional reading" for Lesson VII),

ridiculed the idea that the proletariat's seizure of

power could be achieved "without a violent revolu-

tion" (G. Ex. 6, p. 19; read to the jury at l_. 36-37,

263; Tr. 174, 1016). "To think that such a revolution

can be carried out peacefully within the framework

of Bourgeois democracy," he said, "means one of two

things. It means either madness, and the loss of

normal human understanding, or else an open and

gross repudiation of the Proletarian revolution" (G.

Ex. 6, p. 20; read to the jury at R. 37, 263; Tr. 174,

1016).

Witness Cummings testified that in December 1945

he was taught, in a class on the role of the Com-

munist Party, conducted at the Party's Midwest

Regional School by George Siskind, the school's

principal instructor, that "the capitalist system must

be overthrown" and that "the only way" that this

could be done "was by force and violence" (l_. 447;
Tr. 933). Siskind further stated that the Communist

Party must teach the most militant workers in the

shop, just as Lenin instructed the most militant

workers in Russia, that "they cannot have peace with

the working class without a revolution" and "that it

was necessary at times to throw bombs in the machin-

ery" (R. 447-8; Tr. 933). Siskind taught that the

United States was in the last, or "imperialist," stage

of capitalism and that, because of the unequal de-
velopment of capitalism in different countries in this

stage, World War II had resulted (R. 448-9; Tr.

935). I-Ie emphasized that the only solution to un-

equal development "was the overthrow of the capi-
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talistgovernments, and he said that the only way the

capitalistgovernment would be ovel_hrown was by

force and violence" (R. 449; Tr. 935). Sisldnd
further instructedhis studentsthat they must "hate"

and "fight" the "capitalistclass,"and that,just as
"blood ran in the streetsin Russia" at the time of the

Bolshevik Revolution in that country,so too,"before

we would have peace with the capitalist class in

America," "blood would run in the streets in Amer-

ica" (R. 450; Tr. 937).'

In April 1946, witness Barbara Hartle attended a
Party l_at£onal Training School (called the "Stalin-

Foster" School) near New York City (Tr. 548--550).

Yrs. ttartle, a full-time Party Worker from 1940

unt_ 1952 (Tr. 809, 753), held numerous Party of-

rces, including membership on both the District
Board and the District Committee of the Northwest

(NVashingten, Oregon, and Idaho) District (R. 120-
121; Tr. 501-502), and the office of Administrative
Secretary of that District (Tr. 523). The "Stalin-

l_oster" School was part of the Party's re-education
program designed to wipe out all remnants of "re-

visionism"; it was attended by thir_ students, all of

whom were Party officers, from different parts of the

country (Tr. 549-552, 554).
In a class on "The State," the instructor told the

students that the United States was a "bourgeois

state," which "must be forcibly overthrown by the

working class led by the Communist Party" (R. 135;

_On recross-examination, Cummings read to the jury from
a reporthe had made to theF.B.I.,at the timehe attended
the classes, concerning what he had been taught_ as follows
(R. 454; Tr. 979) : "The worker must hate the capitalist class
and fight them. It will mean the spilling of blood. _Ve will
have streets of blood as they had in Russia. The workers must
be organized so when this revolution comes, it must not be a
failure. * * *"
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Tr. 577-578). Two examples of the revolutionary
seizure of a state by force and violence were cited
(Tr. 581-582). The first was the "Paris Commune"
of 1871 (Tr. 581). The instructor described this as
(ibid.)-

* * * the first attempt of the Proletariat to
storm the citadels of capitalism, and it was an
unsuccessful attempt, but that was described
to us as the first time in the history of hu-
manity that the working class, the Proletariat
class had made an effort to gain power.

Asked if she was taught "why this effort was not suc-

cessful," Mrs. I-Iartle replied (ibid.) :

Yes. We were taught * * * that the reason
that _ * * the Parisian Proletariat didn't re-
tain power Was because they did not take suffi-
cient means, sufficient necessary steps, did not
use ,sufficientforce to keep that power, and we
were taught one of the big mistakes that we
made was that in seizingthe power they over-
looked taking over the banks the same time that
they took over the Bastille and some other
things like that.

The second example cited by the instructor was "It]he

October, 1917, Revolution in l_ussia" (Tr. 582).

One of the courses in the school, Mrs. I-Iartle testi-

fied, was on the subject of "The U.S.S.R.," taught by
Max Weiss (R. 167; Tr. 639-640), a member of the

Party's l_lational Committee (Tr. 237). Weiss taught

that "it is not enough in the Communist Party to dis-

cuss and study Socialist principles in the abstract, as
had been done in Socialist parties and movements in

the past," because "today there is a Socialist country

in the world, a working class that has gained power,

established the dictatorship of the Proletariat, and has

exercised that dictatorship and, therefore, the Oom-
munist l_arty studies socialism not in the abstract but
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in its conerets manifestations in the Soviet Union"

(R. 168; Tr. 640-641). Describing the Bolshevik
Revolution of 1917 as "a forcible seizure of power

through the destructionof the existingBourgeois state

machine" (t%. 171; Tr. 644), Weiss (ibid.)-

* * * taught us that the task that confronted
the Russian Proletariat led by the Bolsheviks
was, one, the smashing of the Bourgeoisie state
machine. He said that the armed forces, courts,
prisons, administrative apparatus, police, had
to be smashed, that one of the first things that
was clone was to issue a decree forming a Red
Army and Navy, but that it was not possible
to form this Red Army and l_avy just in a day
or two and that the first steps that were taken
were to attach commissars from the Bolshevik
Party to the old officers' staffs, that immedi-
ately Red guard units were formed, and that
a workers' militia was established.

It was "possible and relatively easy for the Bolsheviks

to take power in Russia," Weiss taught, "because of
a number of subjective and objective conditions" (R.
139; Tr. 589). "The objective conditions were that

there was a serious situation in the country as the

result of the war, World War I"; the "subjective

conditions" lay in the fact that "the Bolsheviks were

a trained, steeled and tested party" (ibid.)'

]_s. Hartle further testified that it was taught at
the school that the Communist Party of the United

States, "in preparing for the Proletarian Revolution"

in this country, should "be guided by the experiences

of the Bolshevik Party in Russia at the time of the

Russian Revolution"; that Party members in this

countlT "should study very seriously the History of

the Communist Party of the Soviet Union, that that

5Compare Lautner's testimony, supra, pp. 123-124, concerning
_he "objective" and "subjective" conditions needed for a success-
Tul proletarian revolution.
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was one volume which more than any other volume

would give experience and guidance to the Aanerican

working class" (R. 173; Tr. 646-647)2 It was the

"plan and program" of tl_e Party, she was taught,

when a "revolutionary situation" came to pass, "to

lead the working class to seize power, to smash the

Bourgeois state machine, establish the dictatorship of

the working class or the Proletariat, and then to pro-

ceed to reorganize all industry on a Socialist basis"

(R. 138-139; Tr. 588). Instructor Weiss pointed out

to the class, Mrs. Hartle testified, that the Russian

Bolshevik Party was only fourteen years old when it

seized power in 1917, and that "if the Communist

Party of the U.S.A. had used the same timetable" in

this country the "dictatorship of the Proletariat

would have obtained in this country in 1934" (R.

168-169; Tr. 641).

Mrs. Hartle further testified that the following pas-

sage from A Letter to American Workers, by Lenin

(G. Ex. 17, p. 16; R. 232; Tr. 798), was taught to the
students at the school:

For the class struggle in revolutionary times

has always inevitably and in every country
taken on the form of civil war, and civil war
is unthinkable without the worst kind of de-

struction, without terror * * *

Mrs. I-Iartle testified that she used the notes and

instructions which she received in this 1946 National

Training School in various Party training schools at

6 Lautner testified tha_ when the History of the Gom_nu/alst

Party of the Soviet _]nlon (G. Ex. 19, Tr. 201-202, 213) was
published in 1939 it was strongly recommended by Party lead-
ers and plans for i_s wide distribution were made (G. Ex. 20,
Tr. 206_ 207; Tr. 203-207). It became part of the re-educatlon
program after the 1945 convention and was recommended in an
article in the December 1949 issue of the official Party publica-
tion, Po_itleal A/fai_s (G. Ex. 21, Tr. 208, 210; Tr. 208-213).
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which she taught in the Party's Northwest District

from 194_6 %o 1950 (R. 177-178; Tr. 651-653).

]Yfrs. Hartle, in summarizing what she taught and

was taught as a Party member from the reconstitu-
%ion of the Party in 1945 until she left it in 1952 (R.

227-234; Tr. 793-801), said that the goal of the Party
was the dictatorship of the proletariat, which could

only be attained by forcible means (R. 230-231; Tr.
797-798); %hat "any theory of a peaceful road to
socialism, or a growing ovm' from capitalism to social-

ism was a betrayal of the working class" (R. 231;

Tr. 798) ; and that force and violence would be used
%o seize control at "that moment in history * * *

when both the subjective and objective conditions are
ripe at the same time" (R. 233"234; Tr. 800-801).

In April 1947, wiliness Obadiah Jones attended a

Party Training School in St. Louis, Missouri (R.

335; Tr. 1363). _[ones was instructed by George

Siskind, the principal instructor (R. 335; Tr. 1364),
that the "way to attack capitalism was to fight for

socialism, and also to take over the capitalist plant,

and wipe them out" (R. 364; Tr. 1377). Siskind told
his students that socialism "would be obtained

through bloodshed, if necessary" (R. 347; Tr. 1381).
ffones asked Siskind whether "the capitalists" would

"defend themselves," to which Siskind replied, "Yes,

they would definitely defend themselves, but there
would be no use because there was other Communist

nations that would surround the United States and

come to the defense of the Communists" (R. 349;

Tr. 1397-1398). At the final session of the school,

;[ones and the other sh_dents were requh'ed to take

a pledge, dictated by Siskind (R. 352; Tr. 1401),

promising to carry out the "will of the Party even

though it n_eant to fight and to kill" (R. 353; Tr.

1402).
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After the 1948 national convention, the Party began

nationally__to organize ten percent of its membership
•
m an underground apparatus (R. 84--85, 91, 101-102,

221-224; Tr. 374-375, 387, 398-399, 401A, 725-728).

The apparatus consisted of seven levels, each level

consisting of groups of three Party members each;

each group of three, on each level except the top and

bottom levels, was connected with one higher-level

group of three and one lower-level group of three

(G. Ex. 33, Tr. 379, 381; R. 87-88, 222-223; Tr. 381-

383, 725-726, 736). 7 The new organizational struc-

ture was developed for security purposes, since each

member was known only to six other members (R. 88-

89; Tr. 383-3841 see R. 222-223; Tr. 726). To further

protect the underground from detection, "calling

points" for exchanging telephone messages, "drop

places" for leaving written messages, and hiding

places for Party leaders were chosen (R. 89-90, 224-

225; Tr. 384-385, 728-729). National headquarters

instructed the Districts to establish large reserve

funds for use by the underground (R. 226; Tr. 730).

Lautner was instructed in connection with this pro-

gram to set up two sensitive short-wave radio stations,

to have a printing apparatus ready for use by the

underground, and to supply the names of Party mem-

bers who could be trusted with from ten to twenty

thousand dollars (R. 90, 95; Tr. 385-386, 391-392).

Before Lautner was expelled in 1950, the Party had

made considerable progress in implementing its se-

curity system in New York (R. 91-104; Tr. 387--402),

including the manufacture of mimeograph machines

(R. 92-94, 96-97, 100-102; Tr. 388-390, 392-393, 397-

400) and the running of a security test (R. 98-99;

Tr. 395-396). In the Northwest District at least part

7 The organization was called troika, the Russian word for

"three-syst6m" (R. 91; Tr. 386).
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of the underground apparat-us was established, in-

cluding a secret courier system to national headquar-

ters complete with points of contact, pass'words, and

hiding places, reduction in the size of branches from

about _;wenty-five %o about fifteen members, and the

organization of the branches into groups of from two

to five members, with only the group leader knowing

who were in the group (R. 222-224; Tr. 726-728). 8

In the summer of 1950, witness Clontz attended the

Party's Jefferson School of Social Science in New

York (R. 271-274; Tr. 1031-1032, 1037-1040). ° In

addition to the regular 1_£arxist-Leninist curriculum,

Clontz received special instruction from Doxey Wil-

kerson in August 1950 (R. 276; Tr. 1048). Wilker-

son, an instructor at the School (Tr. 313), had been

elected to the Party's National Committee in 1945

(G. Ex. 23, Tr. 236; Tr. 237). In order to see 3_rfi -

kerson, Clontz had to go through a strict security pro-

cedure, including the use of special passes which were

destroyed by Wilkerson so that they could not be re-

used (R. 276-277; Tr. 1060-1061). Wilkerson told

Clontz that, while some Party members had at one

time hoped that the Communists' coming to power

"could come about without a violent revolution" (R.

279; Tr. 1063-1064), Clontz (R. 280; Tr. 1064-1065)--

* * * could forget all this d_'ivel about peace-
ful means and that the Communist Party rec-
ognized and expressed to themseNes that the

only kind of means would be proper means,
which would be forceful means that no longer

was there any even pretense among Lntelligent

8Y.u July 195o, witness Hartle went underground herself
adopting a fictitious name, staying in her room or apartment
as much as possible, and moving frequently from town to town
(R. 227; Tr. 732-750).

o As shown above (su:_, p. 17), the arrangements for Clontz'

attending this School were made by petitioner.
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Communists that any voting system or any

people's election could bring this government.

Continuing, Wilkerson told Clontz that (R. 280; Tr.

1065)--

* * * the revolution basically would come
about by combining the forces of what had
been already identified as the Negro nation and

the working class, with the Communist Party
leading the working class as the vanguard, and
that a violent revolution would be necessary to
overthrow the Government.

Wilkerson further told Clontz that "the capitalists

[in the United States] were speeding their death,"
and that "if the Korean War was converted into

World War III," the "revolution would come much

quicker than otherwise would be expected" (1_. 289;

Tr. 1076). He emphasized, however, that "we Com-

munists did not want any martyrs" and that "the

revolution should be started when the time was ripe,

and not prematurely" (1_. 290; Tr. 1076).

Wilkerson also told Clontz that the Party in the

South had been partly underground for a long time

and that plans were being made for operation on an
individual basis and for secret communications from

New York to the rest of the country (_. 282; Tr.

1067). Clontz was advised that, when he returned

to North Carolina, he "should remain under cover,"

maintaining "contact with an undercover Communist

club"; that in that way he "would be much more

helpful to the Party when the revolution came" (R.

285-286; Tr. 1071-1072).

On one occasion Wilkerson "wrote on a piece of

paper" a "formula"--"IVi-L--l_ & V"--which, he told

Clontz, had been "compounded by the Appellate

Courts in the land," and which, he explained, "stood

for the proposition that * * * 1Viarxist-Leninist
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teachings equal force and violence" (R. 283-284; Tr.
1068-1069). Because of this, he said (R. 284; Tr.

1069)--

* * * action had had to be taken by the Na-
tionalParty to conceal the fact that their prin-
ciples and their goal and their aims and their
doctMnes included forceful and violent revo-
lution.

As part of this concealment process, _ilkerson

pointed out (ibid.),-

* * * an official statement had been issued by
the Education Commission of the Communist

Party U.S.A. disowning or discla!ming certain
study outlines, certain texts, ceItain publica-
tions * * *

The order had "ordered all Communist Party. mem-

bers to turn those in" and "sa_d henceforth, we will

not recognize these as official Party publications"

(ibid.). "[B]y doing that," Wilkerson explained, the

Party leaders "estab]ished a technicality for Com-

munists on trial and their attorneys" and thus made
it "more difficult for Communists to be convicted"

(R. 284-285; Tr. 1069-1070). This stratagem would

not, on the other hand, "unduly hamper the Com-
munist :Party," Wilkerson explained, since (R. 284-

285; Tr. 1070)--

* * * in the future many things would be left
unsaid that previously had been said, many
things would be left unwritten that pre_dously
had been written, * * * for example, in teach-
ing, a mere bare oubline would be given, and
the instructor would fill in the revolutional_]
Parxiart,or the students would be sent into the

st-Leninist works as references to find
the revolution, without having it spelled out in
the outline.
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"[T]hat, naturally," however, C!ontz was told, "would

not change the basic Party goal or the basic aims of

the Communist Party" (R. 285; Tr. 1070)? °

In March 1951, witness Duran attended the Na-

tional School for iYIexican Cadres in Los Angeles,

sponsored by the Party's National Education Com-

mission for highly trusted Party cadres (R. 354; Tr.

1422). Alberto 1Yioreau, one of the instructors at the

School and a member of the National Education

Commission (R. 357; Tr. 1428), in discussing "the

Proletarian Revolution," told the students (R. 360;

Tr. 1433)--

* * * that the Proletarian Revolution would

only come about if a Bolshevik rank and file,
the sincere Communists, would get out and
teach, and teach the people, the desirability of
changing the system and the necessity of chang-
ing them, and in doing that, we had to teach
the people that you cannot change the capitalist
system to a Socialist system * * * the peaceful
way; it had to be erupted from, and had to be

taken away by force and violence * * * and
the entire state machinery of the Bourgeoisie
smashed, the F.B.I., the courts, and the Army
and the Navy, * * *--the entire instru-

mentality of the Bourgeoisie had to be
smashed * * *

With respec% to "the role that would be played by

the Communist Party during this period of revolu-

tion when the Government would be overthrown by

force and violence," _oreau told the students that

(R. 361; Tr. 1435)--

_oWilkerson illustrated his point by referring to the fact
that a certain study outline, which Wilkerson had been using
in his instructions, and which Clontz was holding in his hands,
was '_eelmieally * * * illegal because we Communists have

disclaimed it, so that you are holding an illegal document
there, actually" (R. 285; Tr. 1070).
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The role of the Communist Party * * * was

to play a vanguard role, a leading role; * * *
first we teach the people the desirability of
overthrowing them [the capitahsts] and teach
them * * * it could only be done through the
Proletarian Revolution, and then when the time
is ripe we could stampede them against the
capitalist class.

"]_[arxism-Leninism," _Ioreau told the class, was

neither a "blueprint" nor a "dogma" but a "guidance

for action" (R. 362; Tr. 1436). The students, he

said, should take back the teachings they lealmed in

the School and, in turn, teach them to their fellow

Party members at all Party levels (R. 362-363; Tr.

1436-1437).

In the course of his teachings on the proletarian
revolution, ]_oreau "stated to the class in a very

emotional manner that he could see himself carrying

a gun against the capitalist S.O.B.'s" (R. 357-358;

Tr. 1429). Following the revolution, he told them, it

would be important that the Party "collect* * *

from the people" the "guns" with which they had

been armed during the uprising in order to make sure

that they "would not join a counterrevolution move-

ment" (R. 360-361; Tr. 1434).
In September 1952, Duran attended another Party

school, in Evergreen, Colorado (R. 375; Tr. 1507).
This school was under the direction of Art Bary _1

(R. 375-376; Tr. 1508), the Party's District Organ-
izer for a seven-state District in the Rocky Mountain
area and the National Chairman of the Mexican Com-

mission (R. 374; Tr. 1506). At one point in the

course, Duran asked Bary whether the transition to
socialism was to be "a peaceful transition" or

whether "we [were] to fight a Proletarian Revolu-

n This individual's name is misspelled in the record as

_cBerry,,.
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tion" (R. 379; Tr. 1511-1512). In the course of

Bary's "explanation of violent overthrow of the Gov-

ernment or peaceful," he (R. 379-380; Tr. 1512-

1513)--

* * _ stated that not only would it be that

[i.e., violent], but that we would have to set up

barricades, establish a central point from wher_

we woUld participate from; he stated the "we"

literally speaking "we," would have to have a

central point because during the revolution it

may become necessary to ebb, retreat in certain

battles, and we would have to learn to retreat

in an organizational way and a correct way. It

was essential to learn to ebb as it was to flow

on the revolution.

In the ebbing we were to see that we ebb be-

fore the enemy wiped everybody out. Ebbing

to the central point that had been barricaded,

reorganization, and then at the correct time

start flowing forward in the revolution. 1_,

12At an earlier school, held in Estes Park, Colorado, in Juno
1951 (R. 375; Tr. 1507), Bary taught that the transition from
"eapitalistn" to "socialism" would be analogous to the turning
o_ water in a kettle to steam, with the Communist Party pro-
vlding the fire under the kettlo (R. 377; Tr. 1509-1510).
"IT]he American people," he said, "will not and cannot make

a successful change over £rom capitalism to socialism by them-
solves," but, "like the fire underneath the water, the Com-
munist Party teaches and leads them to where when the
society reaches that nodule point, the Communist [Party]
* * * leads them to make that abrupt change into the society
o_ socialism" (1_. 377; Tr. 1510).



APPENDIX B

In the United States Dish'ict Court for the

Middle District of North Carolina

No. 4320-G

Um_F.O S_A_v__soF A_m_le_

q).

J_m-us I_vL_s ScA_s

FII_TI)ING OF FACT, C0_CLI_SIOI_ OF LAW AXD ORDER

This cause having come before the Court by virtue
of a motion filed by the defendant to dismiss the

indictment because of the illegal selection of the _'rand

jury panel which returned the indictment in the

above entitled cause, and the Court having considered
said motion and the briefs of counsel for the de-

fendant and for the United States of America on

said motion, and having heard such evidence and

legal arguments in open court on April 1, 1955, as the
defendant and the United States of America desired

to present, and having fully considered all the facts

as well as the law involved, makes the following find-
ings of fact:

1. That the defendant was indicted by the Grand
Jury for the Middle District of North Carolina at

Wilkesboro, North Carolina on RTovember 18, 1954

and that the defendant was arrested shingly there-

after in ]_emphis, Tennessee.

2. That on December 7, 1954, the defendant was

brought before the United States District Court,

]_Iiddle District of North Carolina for the purpose
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of arraignment at which time the defendant was with-
out counsel and declined an offer of the Court to

appoint counsel.

3. That the defendant was again brought before

the District Court on December 16, 1954, at which

time the Court appointed counsel to represent the

defendant for the sole purpose of arraignment and

upon his arraignment the defendant pleaded not
guilty.

4. That before the defendant was arraigned the

Court entered an order that the plea to the charge

in the indictment by the defendant would not con-

stitute, on the part of the defendant, a waiver to his

right to file pre-trial motions in this case before the

5th of January, 1955.

5. That upon the request of counsel and acquiesced

in by the defendant, the time for filing pre-trial mo-

tions was extended from the 5th of January to the
14th of January, 1955.

6. That the defendant failed to file any pre-trial

motions by the 14th of _anuary, 1955. However, on

this date the defendant appeared in Court with coun-

sel, Mr. Ruben Terris, who, after requesting 60 days
extension to file pre-trial motions and a discussion

regarding such extension was granted until the 18th

of l_ebruary, 1955, to file any and all pre-trial
motions.

7. That the Court set the 2nd of March, 1955, as
the date by which replies by the Government to all

pre-trial motions must be made and the 8th of March,

1955, for the date of hearing on such motions. The

Court at that time also set the llth of April, 1955,
fer the trial.

8. That pre-trial motions were filed by Mr. David
Rein, counsel for the defendant on the 18th of Feb-
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ruary, 1955: That the Government filed its anwers

on or before the 2nd of ]_arch, 1955.
9. That on the 8th of March, 1955, 23 days after

the deadline set for filing pre-trial motions, counsel

for the defendant indicated for the first time he might

desire to file a motion attacking the grand jury.

10. That the defendant was granted at his first re-

quest 29 days from the date of arraignment for filing

motions; That he was later granted 35 days more;

and that he was g_anted a total of 65 days from the

date of his arraignment in which to file pre-trial
motions.

11. That the defendant did not file his motion

attacldng the grand jury until 24 days after the dead-

line of the 18th of _ebruary, 1955, had expired and

88 days after the date of the arraignment, which was

the 16th of December, 1954.

12. That the information necessary to support de-

fendant's motion attacking the grand jury was avail-
able to the defendant and/or his counsel at the time
of his indictment and had been available at all times

within the period set by the Court for the filing pre-
trial motions.

13. That there was no attempt by the defendant or

his counsel to show cause or excuse for the delay in

filing the motion attacking the grand jury.
14. That the Clerk of the District Court and the

Jltry Commissioners of this District would jointly

send out to reputable citizens (sponsors) of knowl-

edge and character who knew the people in their
community, several different types of form letters re-

questing each of these sponsors to furnish a list of

names of individuals suitable for jut service.

15. That the various form letters would request that

the sponsors would furnish on their lists, names of
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women, negroes, freeholders and persons affiliated
with both the Democratic and I_epublican Parties.

16. That the word "l_reeholder" as set forth in one
of the exhibits was by no means a restriction, but was
simply the designation of another source to be tapped
for the names of prospective jurors.

17. That there was no intimation of any discrimina-

tion in favor of or against any particular class, by

reason of political or religious faith, or race, color,

or sex, or any other classification.

18. That the evidence failed to disclose any delega-

tion of duty by the Clerk of the District Court or by

the Jury Commissioner in selection of prospective
jurors for service.

19, That the Clerk and Jury Commissioner exer-

cised reasonable screening of the prospective jurors in
that the Clerk and ffury Commissioner examined the

names and reasonably measured each prospective

juror against the statutory requirements.
20. That examination of the prospective jurors was

also made by the Clerk and fruit Commissioner by

availing themselves of the judgment of persons who
were familiar with the prospective jurors and the

areas from which they were drawn.
21. That the method used in the selection of Grand

• uries was substantially the same for all the divisions

of this District except that the prospective jurors for
each division reside in that division.

22. That the Clerk of the District Court and the

ffury Commissioner supervised and directed the selec-

tion of all names of prospective jurors, including those
names inserted into the jury box for the Wilkesboro
Division o£ this Court.

23. That there is a new jury box for each division

made every five years; in years evenly divisable Isle]
by five.
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24. That the Clerk of the Dish'ict Court or his
deputy and the Jury Commissioner for eachrespective
division when filling the jury box for that division,
would insert into the jury box the names of prospec-
tive jurors alternately and one name at a time until
the jury box contained the number of names required
by the Court's Order.

25. That when the Clerk of the Dish.let Court and

the Jury Commissioner inserted names into the jury

box, they did so without any regard to the race, creed,

color, sex or political affiliation of such person.

26. That in making up the j_uT box for each divi-

sion there was no attempt on the part of the Clerk of

the Court or the Jury Commissioner to systematically

or intentionally exclude any class or group of persons
from the jury box.

27. That from the names in the jury box prospec-

tive jurors were drawn and summoned for jury serv-
ice. That on the reverse side of the summons was a

questionnaire asking various questions regarding the

name, address, occupation, citizenship, prior jury

service, prior convictions, which the prospective
jurors were to fill out and rettum to the Clerk.

28. That, although many questionnaires were not

completely answered, the Clerk of the Court or his

deputy would examine the answers on each question-
naive.

29. That from the group of prospective jurors sum-
moned nineteen were drawn by a child of tender years

to serve as the Grand Jury. That the remaining

prospective jurors would form the petit jury panel.

That upon the foregoing facts it is concluded as a
matter of law that the motion of defendant to dismiss

the indictment in this case because the grand jury was

illegally selected was not timely filed. It is further

concludecl that the evidence did not show any prejudi-
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cial defects that would result in a denial to the de-
fendant of any of his rights and that there was not
any serious or substantial departure or deviation
from the statutory requirements.

Of course, passing on the merits is not necessary
becausethe motion has been rejected for its tardiness,
however, the Court feels that, if there is any error in

refusing the motion on the time element, it is proper

to, and the Court should, pass upon the merits.
The Court denies this motion.

(S) AL_ V. B_A_,

United States Distriet Judge.

G_E_sBo_o, N.C., April 15, 1955.
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