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Minute Orders

Case Number: 2023CV032577

Division: 209

Case Type: Injunctive Relief

Judicial Officer: Sarah Block Wallace

Case Caption: Anderson, Norma et al v. Jena
Griswold in Her Official Capacity et al

Court Location: Denver County - District

Order Date: 09/18/2023

JUDGE SARAH B. WALLACE. CTRM 209. FTR
10:03. STAT. ATP ERIC OLSON, MARIO NICOLALIS,
MARTHA TIERNEY, SEAN GRIMSLEY, AND
JASON MURRAY ATD FOR TRUMP, SCOTT
GESSLER AND JUSTIN NORTH; FOR GRISWOLD,
MICHAEL KOTLARCZYK ATI ROBERT
KITSMILLER AND MICHAEL MELITO COURT
GRANTS THE MOTION TO INTERVENE. COURT
HEARS ARGUMENT ON THE MOTION FOR AN
EXPEDITED CASE MANAGEMENT
CONFERENCE. COURT SETS 5-DAY HEARING TO
BEGIN ON 10/30/2023. COURT ORDERS THAT
INITIAL MOTIONS TO DISMISS ARE FILED BY
09/22/2023; RESPONSES DUE BY 09/29/2023;
REPLIES DUE BY 10/06/2023. ALL OTHER
MOTIONS TO DISMISS SHOULD BE FILED BY
09/29/2023; RESPONSES DUE BY 10/06/2023;
REPLIES DUE BY 10/13/2023. PARTIES SHOULD
COORDINATE THEIR ARGUMENTS TO REDUCE
THE AMOUNT BEING FILED CONCERNING
THESE MOTIONS. TO THE EXTENT THE COURT
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FEELS THE ARGUMENTS MADE IN THE
MOTIONS TO DISMISS WOULD BEST BE
DECIDED AT THE HEARING, THE COURT WILL
RESERVE ITS RULING UNTIL THAT TIME.
PARTIES SHOULD WORK TOGETHER TO
CREATE A PROPOSED SET OF DEADLINES THAT
WILL GOVERN THE CASE. ANY
DISAGREEMENTS WILL BE ADDRESSED AT THE
STATUS CONFERENCE SET FOR 9:00 ON
09/22/2023. /CAS



3a

Minute Orders

Case Number: 2023CV032577

Division: 209

Case Type: Injunctive Relief

Judicial Officer: Sarah Block Wallace

Case Caption: Anderson, Norma et al v. Jena
Griswold in Her Official Capacity et al

Court Location: Denver County - District

Order Date: 09/22/2023

JUDGE SARAH B. WALLACE. CTRM 209. FTR 9:00.
STAT. ATP ERIC OLSON, MARTHA TIERNEY,
MARIO NICOLAIS, AND SEAN GRIMSLEY ATD
FOR GRISWOLD, MICHAEL KOTLARCZYK; FOR
TRUMP, SCOTT GESSLER, GEOFFREY BLUE,
AND JUSTIN NORTH; FOR CRSCC, ROBERT
KITSMILLER AND MICHAEL MELITO COURT
DISCUSSES EXPANDED MEDIA COVERAGE
REQUESTS WITH THE PARTIES. COURT SETS
ORAL ARGUMENT ON THE SLAPP MOTION FOR
1:30 ON 10/13/2023. COURT ORDERS THAT PTFS
DISCLOSE THEIR WITNESS LIST ON 09/29/2023;
DEFS SHOULD DISCLOSE THEIR WITNESS LIST
ON 10/09/2023; PARTIES HAVE UNTIL 10/23/2023
TO SUPPLEMENT THEIR WITNESS LIST AND
PROVIDE A JOINT ORDER OF PROOF. THE
ORIGINAL WITNESS LISTS SHOULD PROVIDE
ENOUGH DETAIL AS TO WHAT THE WITNESSES
WILL TESTIFY TO SO THAT PARTIES CAN MAKE
A REQUEST FOR DEPOSITIONS. COURT DENIES
REQUEST FOR  EXPERT  DEPOSITIONS;
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REPORTS SHOULD BE FULSOME AS EXPERTS
WILL NOT BE ALLOWED TO TESTIFY TO
ANYTHING OUTSIDE OF THE EXPERT REPORTS.
PTFS WILL IDENTIFY EXPERTS AND SUBJECT
MATTER BY 09/25/2023; DEFS SHALL IDENTIFY
EXPERTS AND SUBJECT MATTER BY 10/13/2023.
PTFS WILL PROVIDE EXPERT REPORTS BY
10/06/2023; DEFS SHALL PROVIDE EXPERT
REPORTS BY 10/27/2023. PTFS WILL PROVIDE
PRELIMINARY EXHIBITS ON 10/06/2023; DEFS
WILL PROVIDE PRELIMINARY EXHIBIT LISTS
ON 10/16/2023; PARTIES WILL EXCHANGE FINAL
EXHIBIT LISTS ON 10/23/2023. PARTIES SHOULD
PROVIDE A LIST OF STTIPULATED AND A LIST OF
NON-STIPULATED EXHIBITS PER PARTY BY
10/23/2023. MOVING PARTY SHOULD PROVIDE
THE COURT WITH A COURTESY COPY OF THE
MTDS WITH EXHIBITS WHEN THEY ARE FULLY
BRIEFED. COURT ORDERS THAT PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW
BE FILED BY 11/08/2023. COURT ORDERS THAT A
BRIEFING ON THE REMAINING EVIDENTIARY
ISSUES BE PROVIDED BY EACH PARTY BY
10/20/2023; RESPONSES DUE BY 10/27/2023.
COURT ORDERS THAT 702 MOTIONS BE FILED
BY 10/16/2023; RESPONSES DUE BY 10/27/2023.
PTFS WILL BE ALLOWED TO MAKE 702
OBJECTIONS AT THE HEARING. COURT DENIES
REQUEST FOR AMICUS BRIEFS. COURT ENTERS
THE PROTECTIVE ORDER SUBMITTED BY PTFS
WITH MODIFICATIONS. /CAS
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DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO
1437 Bannock Street
Denver, CO 80202

Case No. 2023CV32577
Division: 209

Petitioners:

NORMA ANDERSON, MICHELLE PRIOLA,
CLAUDINE CMARADA, KRISTA KAFER, KATHI
WRIGHT, and CHRISTOPHER CASTILIAN

V.

Respondents:

JENA GRISWOLD, in her official capacity as
Colorado Secretary of State, and DONALD J.
TRUMP

and
Intervenors:

COLORADO REPUBLICAN STATE CENTRAL
COMMITTEE and DONALD J. TRUMP

ORDER RE: DONALD J. TRUMP’S MOTION TO
DISMISS FILED SEPTEMBER 29, 2023
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This matter comes before the Court on Donald
J. Trump’s Motion to Dismiss, filed September 29,
2023. Having considered the parties’ briefing, the
relevant legal authorities cited, and being otherwise
familiar with the record in this case, the Court FINDS
and ORDERS as follows:

I. LEGAL STANDARD

A complaint must state a plausible claim for
relief to survive a C.R.C.P. 12(b)(5) motion to dismiss.
Warne v. Hall, 373 P.3d 588, 591 (Colo. 2016).
However, motions to dismiss are disfavored, and may
be granted only when, assuming all the allegations of
the complaint are true, and drawing all reasonable
inferences in favor of the plaintiff, the plaintiff would
still not be entitled to any relief under any cognizable
legal theory. Colorado Ethics Watch v. Senate
Majority Fund, LLC, 269 P.3d 1248, 1253 (Colo. 2012);
Denver Post Corp. v. Ritter, 255 P.3d 1083, 1089 (Colo.
2011). Although a complaint need not contain detailed
factual allegations, a plaintiff must identify the
grounds on which he is entitled to relief, and cannot
simply provide “labels and conclusions, and a
formulaic recitation of the elements of a cause of
action.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
555 (2007). A complaint is insufficient if it provides
only bald assertions without further factual
enhancement. Id. at 557.

Whether a claim is stated must be determined
solely from the complaint. Dunlap v. Colorado Springs
Cablevision, Inc., 829 P.2d 1286, 1290 (Colo. 1992). A
court may consider only the facts alleged in the
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pleadings, as well as “documents attached as exhibits
or incorporated by reference, and matters proper for
judicial notice.” Denver Post, 255 P.3d at 1088.

II. ANALYSIS

In his Motion to Dismiss, Intervenor Trump
makes the following arguments: (1) the question
before the Court is a non-justiciable political question;
(2) Section 3 of the Fourteenth Amendment is not self-
executing; (3) Congress has preempted states from
judging presidential qualifications; (4) Section 3 of the
Fourteenth Amendment does not apply to Intervenor
Trump; (5) the Petition fails to state a claim that
violence constituted an insurrection or President
Trump engaged in an insurrection; and (6) the case
should be moved to Washington, D.C. under
Colorado’s forum non conveniens statute.

a. Non-Justiciable Political Question

“In general, the Judiciary has a responsibility
to decide cases properly before it, even those it ‘would
gladly avoid.” Zivotofsky ex rel. Zivotofsky v. Clinton,
566 U.S. 189, 194 (2012) (quoting Cohens v. Virginia,
19 U.S. 264, 404 (1821)). A case “involves a political
question . . . where there is ‘a textually demonstrable
constitutional commitment of the issue to a coordinate
political department; or a lack of judicially
discoverable and manageable standards for resolving
1t.”” Nixon v. United States, 506 U.S. 224, 228 (1993)
(quoting Baker v. Carr, 369 U.S. 186, 217 (1962)) In
such a case, the United States Supreme Court has
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held that a court lacks the authority to decide the
dispute before it. Zivotofsky, 566 U.S. at 195. This
exception 1s narrow. Id. A court cannot avoid its
responsibility to enforce a specific statutory right
because the 1ssues have political implications. Id. at
196.

In this case, Intervenor Trump argues that the
U.S. Constitution reserves exclusively to the U.S.
Congress the decision as to whether a candidate is
unqualified under Section 3 of the Fourteenth
Amendment.! He does not argue the second basis
under the political question doctrine—that a Court is
incapable of resolving the question—nor could he.
Instead, Intervenor Trump argues the U.S.
Constitution reserves exclusively for the United
States Congress the power under Section 3 of the
Fourteenth Amendment to determine whether a party
may take office. In doing so, Intervenor Trump relies
on cases that address the question of whether various
Presidential candidates (Barack Obama, John
McCain, and Ted Cruz) were natural born citizens. He
does not cite a case holding that the question before
this Court (whether a candidate is barred under
Section 3 of the Fourteenth Amendment) is barred
under the political question doctrine.

1 Intervenor Trump claims that Courts have dismissed “every
Section Three challenge brought against President Trump—and
every other federal candidate or officeholder—arising from the
events of January 6, 2021.” Intervenor Trump, however, cites
nary a case. Presumably, this is because those cases have been
dismissed for lack of federal standing. In this case, C.R.S. § 1-1-
113 clearly gives Petitioners standing.
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i. Intervenor Trump’s Cases

Intervenor Trump cites the Third Circuit in
Berg v. Obama, 586 F.3d 234, 238 (3d Cir. 2009) for
the proposition that the question of whether Barack
Obama was a natural born citizen was a non-
justiciable political question outside the province of
the judiciary. The Court in Berg makes no such
holding. Instead, when describing the history of the
case, the Third Circuit states, “[w]e also denied that
motion, reiterating Berg's apparent lack of standing
and also stating that Berg's lawsuit seemed to present
a non-justiciable political question.” Id. This Court
does not have this order in front of it, in which the
Third Circuit apparently stated, “the lawsuit seemed
to present a non-justiciable political question.” Id.
However, even if it did, it appears that whatever the
Third Circuit did say regarding the political question
doctrine was dicta.

In addition to Berg, Intervenor Trump cites a
series of trial court opinions, and one California
appellate opinion, some published, some unpublished,
that largely hold or state in dicta that the plaintiffs’
claims are likely also barred under the political
question doctrine as a question committed to a
coordinate political department. The Court addresses
the cases Intervenor Trump cites below.

In Robinson v. Bowen, 567 F.Supp.2d 1144,
1145 (N.D. Cal. 2008), an elector pledged to a third-
party candidate filed a motion for preliminary
injunction seeking to remove John McCain from the
ballot because he was allegedly not a natural born
citizen. The Court denied the motion for preliminary
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injunction because the plaintiff was not likely to
succeed on the merits. Id. at 1146. The Court then
noted that Article II of the Constitution prescribes the
number of presidential electors to which each state is
entitled, and the Twelfth Amendment prescribes the
manner in which the electors shall elect the President.
Id. The Court examined 3 U.S.C. § 15 which directs
that Congress “shall open, count, and record the
electoral votes” and provides a mechanism for
objections. Id. at 1147. Finally, it turned to the
Twentieth Amendment which provides instructions
on how to proceed if a president elect fails to qualify.
Id. Having looked at these various constitutional
provisions and statutes, the Robinson Court then
concluded, without invoking the political question
doctrine, that “[jJudicial review—if any—should occur
only after the electoral and Congressional processes
have run their course.” Id. The course it referred to
was a 3 U.S.C. § 15 objection to a candidate and the
Twentieth Amendment procedures addressing a
failure to qualify. The idea, however, of Court
intervention after “Congressional processes have run
their course” is directly contrary to a holding that this
1s a political question—where there is no judicial
review permitted.

In Kerchner v. Obama, 669 F.Supp.2d 477, 479-
80 (D. N.J. 2009), two citizens brought actions against
various government officials, including the U.S.
Congress, alleging President Obama was not a
natural born citizen and seeking to compel Congress
to hold hearings, conduct investigations, and take
certain actions following said investigations. The
Court held the plaintiffs did not have Article III
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standing. Id. at 483. In a footnote, the Court noted
that even if there was standing, the case likely fell into
“the category of generalized grievances that are most
appropriately handled by the legislative branch.” Id.
at n. 5. It continued that “it appears that Plaintiffs
have raised claims that are likewise barred under the
‘political question doctrine® as a question
demonstrably committed to a coordinate political
department,” citing to Article II, Section 1 of the U.S.
Constitution and the Twelfth Amendment, Section 3.
1d.

Keyes v. Bowen, 117 Cal.Rptr.3d 207 (Cal. Ct.
App. 2010) 1s the only appellate court opinion cited
that has addressed the issue. There, the appellate
court held the Secretary of State had no duty to
investigate presidential eligibility and extensively
cited Robinson, supra, for the proposition that
“presidential qualification issues are best resolved in
Congress.” Keyes, 117 Cal.Rptr.3d at 216.

Of the cases Intervenor Trump relies on, the
Court in Grinols v. Electoral Coll., No. 2:12-CV-02997-
MCE-DAD, 2013 WL 2294885 (E.D. Cal. May 23,
2013) (unpublished), aff'd, 622 F.App’x 624 (9th Cir.
2015) had the most extensive analysis. First, it noted
that the “natural born citizen” requirement does not
designate which branch should address whether the
candidate i1s qualified. Id. at *6. It further noted
Article II, Section 1 of the Constitution establishes
that the Electoral College elects the President. Id. It
then pointed out that “[tlhe Twelfth Amendment
empowers the President of the Senate to preside over
the meeting between the House of Representatives
and the Senate in which the President of the Senate
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counts the electoral votes.” Id. According to the Court,
“[t]he Twentieth Amendment empowers Congress to
create a procedure in the event that neither the
President-elect nor Vice President-elect qualifies to
serve as President of the Unites States [sic].” Id.
Finally, the Court pointed out that “the Twenty-Fifth
Amendment provides for removal of the President
should he be unfit to serve.” Id. Based on those
provisions, the Court held “the Constitution make[s]
clear that the Constitution assigns to Congress, and
not to federal courts, the responsibility of determining
whether a person 1s qualified to serve as President of
the United States.” Id.

In Strunk v. New York State Bd. of Elections,
No. 6500/11, 2012 WL 1205117, at *12 (N.Y. Sup. Ct.
Apr. 11, 2012) (unreported disposition), affd, 5
N.Y.S.3d 483 (N.Y. App. Div. 2015) the Court held the
framework for the Electoral College and its voting
procedures for President and Vice President is found
in Article II, Section 1 of the Constitution. More
specifically, the Court noted that 3 U.S.C. § 15
dictates “the counting of electoral votes and the
process for objecting” to votes. Id. According to the
Court, “[n]o objections were made by members of the
Senate and House of Representatives, which would
have resolved these objections if made.” Id.

Finally, in Taitz v. Democrat Party of
Mississippi, No. 3:12-CV-280-HTW-LRA, 2015 WL
11017373, at *16 (S.D. Miss. Mar. 31, 2015)
(unpublished), the Court, relying on Keyes and
Grinols, supra, held “this court can find no authority
in the Constitution which would permit it to
determine that a sitting president is unqualified for
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office or a president-elect in unqualified to take office.
These prerogatives are firmly committed to the
legislative branch of our government.”

ii. Petitioners’ Cases

Petitioners primarily cite Elliot v. Cruz, 137
A.3d 646 (Pa. Commw. Ct. 2016),% aff'd, 134 A.3d 51
(Pa. 2016), cert. denied, 580 U.S. 867 (2016). There,
the Court reviewed Article II, Section 1 and the
Twelfth Amendment of the United States
Constitution which set forth the procedure by which a
person 1is elected to the office of the President. Id. at
650. The Court in Elliot described Article II, Section 1
and the Twelfth Amendment as accomplishing the
following:

1. vested in the legislatures of the
several states, not Congress, the power
to “appoint, in such Manner as the
Legislature thereof may direct, a
Number of Electors, equal to the whole
Number of Senators and
Representatives to which the State
may be entitled.”

2. commanded the electors, once
selected, to meet in their respective
states, and vote by ballot for two
persons, and then to transmit their

2 The Pennsylvania Commonwealth Court is an appellate court
that also has original jurisdiction to hear election cases.
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votes to the nation’s seat of
government.

3. commanded, upon receipt, the
President of the Senate open the
ballots and count the votes in the
presence of the members of the Senate
and the House of Representatives.

4. provide that only in the case of a tie,
or the absence of a majority, does the
Constitution allow Congress to choose
the President and Vice President.

Id. (quoting U.S. CONST. art. II, § 1, cl. 2).

After reviewing the various constitutional
provisions that supposedly support the Court
dismissing the case due to the political question
doctrine, the Court in Elliot concluded that the
Constitution does not vest the Electoral College with
the power to determine eligibility of a presidential
candidate. Id. at 650-51. The Court similarly
concluded that Congress has no control over the
process other than deciding the day on which electors
“give their votes.” Id. at 651 (quoting U.S. CONST.
amend. XII). The Court then compared the provisions
regarding Presidential eligibility with those regarding
the eligibility of Congress where the U.S. Constitution
clearly vests in Congress the power to determine the
eligibility of its own members. Id. The Court
concluded that because the Constitution does not vest
any entity of the federal government with the power
to ensure that only persons who are constitutionally
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eligible become the President, that determination is
reserved for the Courts. Id.

The only other case the Petitioners cite that
squarely addresses this issue is Williams v. Cruz,
OAL Dkt. No. STE 5016-16, pp. 4-5 (N.J. Off. of
Admin. Law Apr. 12, 2016), a New dJersey
administrative law decision where the judge

examined the various Constitutional provisions and
held:

While Congress is the Judge of the
Elections, Returns, and Qualifications
of its Own Members, including their
citizenship . .. Congress is not afforded
any similar role in connection with the
issue of Presidential eligibility. There
1s no basis to conclude that the issue of
eligibility of a person to serve as
President has been textually
committed to the Congress.

iii. Analysis

Intervenor Trump argues the weight of the law
favors a holding that the political question doctrine
precludes judicial review, and that Petitioner can only
cite “two 1diosyncratic state cases that never received
appellate review.”3 The Petitioners, on the other
hand, argue nothing in the Constitution commits to
Congress and the Electoral College the exclusive

3 The Pennsylvania Supreme Court affirmed the decision in
Elliot v. Cruz, 137 A.3d 646 (Pa. Commw. Ct. 2016).
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power to determine presidential qualifications and
that Intervenor Trump’s cases are distinguishable
because in none of those cases did the plaintiffs bring
pre-election suits in state court under a state law
authorizing ballot access challenges.

The Court agrees with Intervenor Trump that
the weight of cases have held that challenges to an
individual’s qualifications to be President are barred
by the political question doctrine. The Court, however,
agrees with Petitioners that most of the cases
Intervenor Trump cites involved post-election
attempts to remove former President Obama from
office and that there is at least some distinction
between ballot access cases and removing a sitting
President. Further, most of the cases concluding that
the political question doctrine applies did so with very
little analysis of what the constitutional provisions
they rely on provide. For that reason, the Court looks
to the specific provisions to determine if they meet the
“textually demonstrable constitutional commitment
of the issue to a coordinate political department”
standard. Baker, 369 U.S. at 217.

ARTICLE II OF THE U.S. CONSTITUTION

U.S. CONST. art. II, § 1, cl. 2 provides:

Each State shall appoint, in such
Manner as the Legislature thereof may
direct, a Number of Electors, equal to
the whole Number of Senators and
Representatives to which the State
may be entitled in the Congress: but no
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Senator or Representative, or Person
holding an Office of Trust or Profit
under the United States, shall be
appointed an Elector.

This clause vests the States authority to

appoint electors. The Court cannot find anything in
this clause supporting a holding that the Constitution
directs Congress to determine whether a candidate for
President or a President-elect is constitutionally

ineligible.

U.S. CONST. art. II, § 1, cl. 3 provides:

The electors shall meet in their
respective States, and vote by ballot for
two Persons, of whom one at least shall
not be an Inhabitant of the same State
with themselves. And they shall make
a List of all the Persons voted for, and
of the Number of Votes for each; which
List they shall sign and certify, and
transmit sealed to the Seat of the
Government of the United States,
directed to the President of the Senate.
The President of the Senate shall, in
the Presence of the Senate and House
of Representatives, open all the
Certificates, and the Votes shall then
be counted. The Person having the
greatest Number of Votes shall be the
President, if such Number be a
Majority of the whole Number of
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Electors appointed; and if there be
more than one who have such Majority,
and have an equal Number of Votes,
then the House of Representatives
shall immediately chuse by Ballot one
of them for President; and if no Person
have a Majority, then from the five
highest on the List the said House shall
in like Manner chuse the President.
But in chusing the President, the Votes
shall be taken by States, the
Representation from each State having
one Vote; A quorum for this Purpose
shall consist of a Member or Members
from two-thirds of the States, and a
Majority of all the States shall be
necessary to a Choice. In every Case,
after the Choice of the President, the
Person having the greatest Number of
Votes of the Electors shall be the Vice
President. But if there should remain
two or more who have equal Votes, the
Senate shall chuse from them by Ballot
the Vice-President.

This clause directs that the Electors shall meet
and certify a list of whom the Electors voted for and
transmit it to the President of the Senate. The
President of the Senate shall the open the Certificates
and count them. It also outlines what happens if there
is a tie. The Court cannot find anything in this clause
supporting a holding that the Constitution directs
Congress to determine whether a candidate for
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President or a President-elect is constitutionally
ineligible.

U.S. CoNsST. art. II, § 1, cl. 4 provides: “The
Congress may determine the Time of chusing the
Electors, and the Day on which they shall give their
Votes; which Day shall be the same throughout the
United States.”

This clause says that Congress sets the date
that the Electors meet to certify their votes. The Court
cannot find anything in this clause supporting a
holding that the Constitution directs Congress to
determine whether a candidate for President or a
President-elect is constitutionally ineligible.

U.S. CONST. art. II, § 1, cl. 5 provides:

No Person except a natural born
Citizen, or a Citizen of the United
States, at the time of the Adoption of
this Constitution, shall be eligible to
the Office of President; neither shall
any Person be eligible to that Office
who shall not have attained to the Age
of thirty five Years, and been fourteen
Years a Resident within the United
States.

While this clause sets out certain constitutional
qualifications, it says nothing regarding what branch
of the government shall determine if the candidate
meets those eligibility qualifications.

U.S. CONST. art. II, § 1, cl. 6 provides:
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In Case of the Removal of the President
from Office, or of his Death,
Resignation, or Inability to discharge
the Powers and Duties of the said
Office, the Same shall devolve on the
Vice President, and the Congress may
by Law provide for the Case of
Removal, Death, Resignation or
Inability, both of the President and
Vice President, declaring what Officer
shall then act as President, and such
Officer shall act accordingly, until the
Disability be removed, or a President
shall be elected.

This clause addresses what happens when a
President is removed and does not address who
determines whether a candidate for President or
President-elect meets eligibility qualifications.

THE TWELFTH AMENDMENT

The Electors shall meet in their
respective states and vote by ballot for
President and Vice-President, one of
whom, at least, shall not be an
inhabitant of the same state with
themselves; they shall name in their
ballots the person voted for as
President, and in distinct ballots the
person voted for as Vice-President, and
they shall make distinct lists of all
persons voted for as President, and of
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all persons voted for as Vice-President,
and of the number of votes for each,
which lists they shall sign and certify,
and transmit sealed to the seat of the
government of the United States,
directed to the President of the
Senate;—The President of the Senate
shall, in the presence of the Senate and
House of Representatives, open all the
certificates and the votes shall then be
counted;—The person having the
greatest number of votes for President,
shall be the President, if such number
be a majority of the whole number of
Electors appointed; and if no person
have such majority, then from the
persons having the highest numbers
not exceeding three on the list of those
voted for as President, the House of
Representatives shall choose
immediately, by ballot, the President.
But in choosing the President, the
votes shall be taken by states, the
representation from each state having
one vote; a quorum for this purpose
shall consist of a member or members
from two-thirds of the states, and a
majority of all the states shall be
necessary to a choice. And if the House
of Representatives shall not choose a
President whenever the right of choice
shall devolve upon them, before the
fourth day of March next following,
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then the Vice-President shall act as
President, as in case of the death or
other constitutional disability of the
President.—The person having the
greatest number of votes as Vice-
President, shall be the Vice-President,
if such number be a majority of the
whole number of Electors appointed,
and if no person have a majority, then
from the two highest numbers on the
list, the Senate shall choose the Vice-
President; a quorum for the purpose
shall consist of two-thirds of the whole
number of Senators, and a majority of
the whole number shall be necessary to
a choice. But no person constitutionally
ineligible to the office of President shall
be eligible to that of Vice-President of
the United States.

U.S. CONST. amend. XII.

The Twelfth Amendment modifies Article 1I,
Section 1, Clause 3 and makes i1t clear that the
President and Vice President are chosen separately
but together. If there is no majority or a tie for
President, the House of Representatives chooses the
President. In the interim, the newly elected Vice
President will serve as President. While the Twelfth
Amendment references the “constitutional disability
of the President” and that “no person constitutionally
ineligible to the office of President shall be eligible to
that of Vice-President,” the Court cannot find
anything in this clause supporting a holding that the
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Constitution directs Congress to determine whether a
candidate for president or a President-elect 1is
constitutionally ineligible.

SECTION 3 OF THE TWENTIETH
AMENDMENT

If, at the time fixed for the beginning of
the term of the President, the
President elect shall have died, the
Vice President elect shall become
President. If a President shall not have
been chosen before the time fixed for
the beginning of his term, or if the
President elect shall have failed to
qualify, then the Vice President elect
shall act as President until a President
shall have qualified; and the Congress
may by law provide for the case
wherein neither a President elect nor a
Vice President elect shall have
qualified, declaring who shall then act
as President, or the manner in which
one who 1s to act shall be selected, and
such person shall act accordingly until
a President or Vice President shall
have qualified.

U.S. CONST. amend. XX, § 3.

This provision addresses what happens if the
President-elect dies or fails to qualify. It also allows
Congress to make law to provide for the case when
neither the President-elect nor the Vice President-
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elect qualify. Robinson, 567 F.Supp.2d at 1147; Keyes,
117 Cal.Rptr.3d at 216; and Grinols, 2013 WL
2294885 at *6 cite the Twentieth Amendment for the
proposition that it empowers Congress to create a
procedure if neither the President-elect nor Vice
President-elect qualifies to serve as President of the
United States. See Peace & Freedom Party v. Bowen,
912 F.Supp.2d 905, 911 (E.D. Cal. 2012), affd sub
nom. Lindsay v. Bowen, 750 F.3d 1061 (9th Cir. 2014)
(“Section 3 [of the Twentieth Amendment] was
intended to provide for a then-unprovided for
contingency: the selection and succession of the
presidency in the event that the president elect, vice
president elect, or both could not assume office” (citing
75 Cong. Rec. 3831 (1932) (statement of Rep. Cable))).
And Congress did just that when it passed the
Presidential Succession Act of 1947, 3 U.S.C. § 19.
What Congress has not done is provide for any process
to determine whether a President qualifies and what
entity 1s supposed to make that determination.
Further, nothing in the text of the Amendment
commits to Congress the exclusive authority to render
judgment on a presidential candidate’s fitness to be
placed on the ballot. See Lindsay, 750 F.3d at 1065
(“nothing in the Twentieth Amendment states or
implies that Congress has the exclusive authority to
pass on the eligibility of candidates for president”
(emphasis in original)). However, unlike the other
Constitutional provisions relied on by the decisions
Intervenor Trump relies on, section 3 of the Twentieth
Amendment does include the word “qualify” and
suggests that someone or something has decided
whether a President qualifies to be President. It is for
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this reason that the Court has asked the Parties to
provide the Court with testimony regarding the
historical meaning and interpretation of this
Amendment, if such evidence exists.

3US.C.§15

Finally, the decisions Intervenor Trump cites
rely heavily on 3 U.S.C. § 15 for the proposition that
there 1s an objection process when the electoral college
votes are counted and that it is during this process
that the objections to the qualifications of a President
should be made. Robinson, 567 F.Supp.2d at 1147 (“It
1s clear that mechanisms exist under the Twelfth
Amendment and 3 U.S.C. § 15 for any challenge to any
candidate to be ventilated when electoral votes are
counted, and that the Twentieth Amendment provides
guidance regarding how to proceed if a president elect
shall have failed to qualify”); Keyes, 117 Cal.Rptr.3d
at 216 (quoting Robinson, supra); Strunk, 2012 WL
1205117 at *12 (“the counting of electoral votes and
the process for objecting for the 2009 Presidential
election is found in 3 USC § 15. . .. This required the
meeting of the joint session of Congress to count the
2008 electoral votes. . . . No objections were made by
members of the Senate and House of Representatives,
which would have resolved these objections if made.
This is the exclusive means to resolve objections to the
electors' selection of a President or a Vice President”);
Taitz, 2015 WL 11017373 at *13 (noting that the
Keyes Court cited the Twelfth Amendment and 3
U.S.C. § 15 when it “stated that the Constitution and
laws of the United States delegate to Congress the
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authority to raise and decide objections to a
presidential nominee's candidacy”); see also Oines v.
Ritchie, Dkt. No. A12-1765 (Minn. Oct. 18, 2012)
(citing Keyes in support of the conclusion that 3 U.S.C.
§ 15 provides the avenue for challenging
constitutional qualifications of  presidential
candidates).

Congress, however, amended 3 U.S.C. § 15 in
2022. As amended, 3 U.S.C. § 15(d)(2)(B)(11) provides:
“The only grounds for objections shall be as follows: (I)
The electors of the State were not lawfully certified
under a certificate of ascertainment of appointment of
electors according to section 5(a)(1). (I) The vote of
one or more electors has not been regularly given.”

As such, it appears that Congress has
disavowed any ability it once had to consider
objections other than the two listed above—including
any regarding the constitutional qualifications of the
President-elect.

SECTION 3 OF THE FOURTEENTH
AMENDMENT

No person shall be a Senator or
Representative in Congress, or elector
of President and Vice President, or hold
any office, civil or military, under the
United States, or under any State, who,
having previously taken an oath, as a
member of Congress, or as an officer of
the United States, or as a member of
any State legislature, or as an
executive or judicial officer of any
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State, to support the Constitution of
the United States, shall have engaged
in insurrection or rebellion against the
same, or given aid or comfort to the
enemies thereof. But Congress may by
a vote of two-thirds of each House,
remove such disability.

U.S. CONST. amend. XIV, § 3.

This provision clearly gives Congress the
ability to remove a constitutional disability should a
person be disqualified under Section Three of the
Fourteenth Amendment. However, it says nothing
regarding what government body would adjudicate or
determine such disability in the first instance.* The
Court notes, however, it would be strange for
Congress to be the only entity that is empowered to
determine the disability and then also the entity that
1s empowered to remove it.

The Court, having considered the above,
declines to dismiss this case under the political
question doctrine. A controversy involves a political
question when, as is argued here, there is “a textually

4 Intervenor Trump argues that “Section Three itself contains an
exclusive grant of jurisdiction to Congress.” The argument is that
if this Court were to disqualify Intervenor Trump from being a
candidate, it would strip Congress of the ability to remove the
disability. The Court disagrees. If this Court were to disqualify
Intervenor Trump, there would be nothing standing in the way
of Congress immediately removing that disability. In fact, there
is nothing standing in Congress’s way of removing the disability
prior to Secretary Griswold or this Court determining whether
Intervenor Trump is disqualified in the first instance.
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demonstrable constitutional commitment of the issue
to a coordinate political department.” Baker, 369 U.S.
at 217. As the foregoing demonstrates, there is no
textually demonstrable constitutional commitment of
the issue to a coordinate political department. The
text is simply silent as to the specific issue, and
arguments by inference, implication, or convention
fail to demonstrate the kind of strong “textually
demonstrable commitment” necessary for the Court to
find the matter nonjusticiable. See, e.g., U.S. CONST.
art. I, § 5, cl. 1 (“Each House shall be the Judge of the
Elections, Returns, and Qualifications of its own
Members”); Powell v. McCormack, 395 U.S. 486, 548
(1969) (Art. I, § 5, cl. 1 i1s a “textually demonstrable
commitment” to Congress to judge only the
qualifications expressly set forth in art. I, § 2, cl. 2,
and nothing more).

The Court will, however, revisit this ruling
when it makes a final ruling following the hearing set
to begin October 30, 2023 to the extent that there is
any evidence or argument at trial that provides the
Court with additional guidance on whether the issue
of presidential eligibility has been delegated to the
United States Congress. Baker, 369 U.S. at 198 (“In
the instance of nonjusticiability, consideration of the
cause 1s not wholly and immediately foreclosed;
rather, the Court's inquiry necessarily proceeds to the
point of deciding whether the duty asserted can be
judicially identified and 1its breach judicially
determined, and whether protection for the right
asserted can be judicially molded.”)
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b. Whether the Fourteenth Amendment Is
Self-Executing

Citing a law review article authored by Joshua
Blackman and Seth Barrett Tillman, Intervenor
Trump argues “Section Three of the Fourteenth
Amendment is not self-executing and cannot be
applied to support a cause of action seeking judicial
relief absent Congressional enactment of a statute
authorizing Plaintiffs to bring such a claim in court.”
Intervenor Trump argues that the Blackman and
Tillman law review article substantially refutes the
law review article authored by William Baude and
Michael Stokes Paulsen which the Petitioners cite in
their Response causing the authors “to substantially
modify their own analysis” and for a well-respected
constitutional scholar, Steven Calabresi, to reverse
his position on the matter. The Court has reviewed the
modifications of the Baude and Paulsen law review
article and the modifications do not in any way
reverse their positions. Further, the retraction from
Calabresi had nothing to do with whether Section
Three was self-executing but was rather based on
whether Section Three applies to Presidents. This
leaves the Court with two law reviews that are over
100 pages each with contradictory conclusions.

Intervenor Trump argues there is “[a]mple
precedent” supporting Blackman and Tillman’s
conclusion that Section Three was not self-executing.
But the only precedent cited is In re Griffin, 11 F.Cas.
7 (C.C. Va. 1869) written by Chief Justice Salmon
Chase while riding circuit.
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The Petitioners, on the other hand, argue that
whether Section 3 1s self-executing is irrelevant
because Petitioners are proceeding under Colorado’s
Election Code which provides it a cause of action. The
Court agrees. To the extent that the Court ultimately
holds that C.R.S. § 1-4-1204 allows the Court to order
Secretary Griswold to exclude a candidate under the
Fourteenth Amendment, the Court holds that states
can, and have, applied Section 3 pursuant to state
statutes without federal enforcement legislation. See,
e.g., State v. Griffin, No. D-101-CV-2022-00473, 2022
WL 4295619, at *16 (N.M. Dist. Ct. Sept. 6, 2022)
(adjudicating Section 3 challenge under state quo
warranto law); Worthy v. Barrett, 63 N.C. 199, 200-01
(1869) (adjudicating Section 3 challenge as
mandamus action), appeal dismissed sub nom.
Worthy v. Comm’rs, 76 U.S. 611 (1869), In re Tate, 63
N.C. 308, 309 (1869) (adjudicating Section 3 challenge
as mandamus action); State ex rel. Sandlin v.
Watkins, 21 La.Ann. 631, 632 (La. 1869) (adjudicating
Section 3 challenge under state quo warranto law);
Rowan v. Greene, Dkt. No. 2222582-OSAH-
SECSTATE-CE-57- Beaudrot (Ga. Off. Admin. Hr'gs
May 6, 2022) (state administrative Section 3
challenge).’

5 Intervenor Trump argues that none of the cited cases are
relevant as such cases “relied upon state laws patterned after
Section Three that applied to state officials.” Not so. In these
cases, state law provided the procedural avenue for challenging
a candidate’s fitness for office, but the substantive question
remained qualification under the Fourteenth Amendment, not
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c. Whether Federal Preemption Applies

Intervenor Trump argues that federal law has
preempted the States from governing ballot access for
presidential candidates.

Under the field preemption doctrine, “the
States are precluded from regulating conduct in a field
that Congress, acting within its proper authority, has
determined must be regulated by its exclusive

merely a state law patterned after Section Three. See Griffin,
2022 WL 4295619 at *16 (“The Court therefore concludes that . .
. Mr. Griffin became disqualified under Section Three of the
Fourteenth Amendment”); Worthy, 63 N.C. at 200 (procedural
statute in question “provides that no person prohibited from
holding office by section 3 of the Amendment to the Constitution
of the United States, known as Article XIV, shall qualify under
this act or hold office in this State” (internal quotation omitted));
Tate, 63 N.C. at 309 (applying the rule in Worthy to bar County
Attorneys from office, to wit: “We are of the opinion that he is
disqualified from holding office under the 14th Amendment of
the Constitution of the United States”); Sandlin, 21 La.Ann. at
631-33 (in quo warranto proceeding brought under “the
intrusion act (No. 156, acts of 1868),” qualification of candidate
was assessed under both the “eligibility act, No. 39, of the acts of
the State Legislature of 1868, and the third Section of the
Fourteenth Amendment to the Constitution of the United
States.” Supreme Court of Louisiana held that the eligibility act
was not applicable to the proceeding, and that “[t]he inquiry in
this case 1s, has the defendant, under the provisions of the
fourteenth amendment to the Constitution of the United States
and those of the act of Congress of twenty-fifth June, 1868 [re-
admitting secessionist states to the Union, requiring compliance
with Section 3 of the Fourteenth Amendment], the legal right to
discharge the duties of the office of District Judge of the Eleventh
Judicial District.”).
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governance.” Arizona v. United States, 567 U.S. 387,
399 (2012).

[Congressional] intent to displace state
law altogether can be inferred from a
framework of regulation “so pervasive .
. . that Congress left no room for the
States to supplement it” or where there
is a “federal interest . . . so dominant
that the federal system will be assumed
to preclude enforcement of state laws
on the same subject.”

Id. (quoting Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230 (1947)). In support of this argument, Trump
cites the Twelfth Amendment, the Twentieth
Amendment, and 3 U.S.C. § 15 for the proposition that
federal law occupies the field.

Based on the discussion above regarding the
political question doctrine, it is unclear to the Court
that there is any mechanism under federal law to
determine whether a candidate for President or
President-elect meets the eligibility requirements let
alone a framework of regulation so pervasive that
Congress left no room for the States to supplement it.
The Court declines to dismiss this action based on the
field preemption doctrine.

d. Whether Section Three of the
Fourteenth Amendment Applies to a
President
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This is an i1ssue that will be addressed at the
hearing set to begin October 30, 2023.

e. Whether President Trump Engaged in
an Insurrection

This is an issue that will be addressed at the
hearing set to begin October 30, 2023.

f. Forum Selection Clause

Lastly, Intervenor Trump seeks dismissal of
the action based on the forum. Colorado law sets out
five requirements which all must be met to dismiss on
forum non conveniens grounds. Pursuant to C.R.S. §
13- 20-1004(1), they are:

1. “The claimant or claimants are not
residents of the state of Colorado.” C.R.S. § 13-20-
1004(1)(a). Here, all Petitioners are Colorado
Residents.

2. “An alternative forum exists.” C.R.S. §
13-20-1004(1)(b). Intervenor Trump has not identified
a viable alternative forum. The three forums he
suggests are: (1) Congress—but as discussed above,
there 1s no mechanism by which a Colorado elector can
object to Intervenor Trump’s qualification to
Congress; (2) Criminal Prosecution—Intervenor
Trump provides no explanation about how the
Petitioners can seek criminal prosecution against
Intervenor Trump in Washington, D.C.; and (3)
Federal Court in Washington, D.C. But, as Intervenor
Trump acknowledges, the Petitioners do not have



34a

standing in Federal Court. No adequate alternative
forum, therefore, has been identified.

3. “The injury or damage alleged to have
been suffered occurred outside of the state of
Colorado.” C.R.S. § 13-20-1004(1)(c). The alleged
injury, in this case, is having an ineligible candidate
on the ballot. That injury will occur in Colorado.

4. “A substantial portion of the witnesses
and evidence is outside the state of Colorado.” C.R.S.
§ 13-20-1004(1)(d). Here, Intervenor Trump concludes
this is the case but has not put forth any specific
witness that he’d like to attend that is unavailable at
trial.

5. “There is a significant possibility that
Colorado law will not apply to some or all of the
claims.” C.R.S. § 13-20-1004(1)(e). There is no doubt
that Colorado election law will play a significant part
1n any decision this Court renders.

As Intervenor Trump acknowledges, except in
the “most unusual circumstances,” a resident
plaintiff’s choice of forum is honored. McDonnell-
Douglas Corp. v. Lohn, 557 P.2d 373, 374 (Colo. 1976).
In fact, Colorado courts have “extremely limited
discretion under this doctrine to dismiss an action
filed by a resident plaintiff.” Cox v. Sage Hosp. Res.,
LLC, 413 P.3d 302, 304 (Colo. App. 2017). Here, the
Petitioners all reside in Colorado and have exercised
their right to object to Intervenor Trump’s name being
placed onto the ballot under C.R.S. § 1-1-113 and
C.R.S. § 1-4-1204. While Trump argues that they are
nominal plaintiffs, he fails to explain who the actual
plaintiffs are in this matter.
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In short, Intervenor Trump’s motion under the
forum non conveniens statute fails because he has not
articulated why this is a “most unusual
circumstance,” nor has he offered an alternative
forum or identified witnesses he cannot call because
they won’t come to Colorado. Rather, it appears that
he is simply objecting to the C.R.S. § 1-1-113 process.

II1. CONCLUSION

For all the above reasons, the Court DENIES
Intervenor Trump’s Motion to Dismiss, filed
September 29, 2023.
DATED: October 25, 2023.

BY THE COURT

Sarah B. Wallace
District Court Judge
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This matter comes before the Court on Donald
J. Trump’s Brief Regarding Standard of Proof in This
Proceeding, filed on October 25, 2023. Petitioners’
Response to the Brief was filed on October 27, 2023.
The Court, having considered the matter, FINDS and
ORDERS as follows:

Intervenor Trump argues in his Brief that even
though C.R.S. § 1-4-1204(4) specifies that “[t]he party
filing the challenge has the burden to sustain the
challenge by a preponderance of the evidence,” as a
matter of due process, this Court should apply the
higher standard of clear and convincing evidence.

Intervenor Trump cites Santosky v. Kramer,
455 U.S. 745, 754 (1982) for the test to determine
whether a standard of proof in a particular proceeding
satisfies due process. The factors are: (1) “the private
interests affected by the proceeding;” (2) “the risk of
error created by the State’s chosen procedure;” and (3)
“the countervailing governmental interest supporting
use of the challenged procedure.” Id. The Colorado
Supreme Court has also adopted this framework.
People in Interest of A.M.D., 648 P.2d 625, 636 (Colo.
1982).

Intervenor Trump argues that applying the
Santosky test, this Court must apply a clear and
convincing standard. First, he argues that the private
interests at stake are significant because they
implicate the “First and Fourteenth Amendment
constitutional rights related to freedom of
association.” Intervenor Trump points out that the
Colorado Supreme Court recognized in Colorado
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Libertarian Party v. Sec’y of State of Colorado, 817
P.2d 998, 1002 (Colo. 1991) that ballot access
restrictions burden two fundamental rights: “the
right of individuals to associate for the advancement
of political beliefs, and the right of qualified voters,
regardless of their political persuasion, to cast their
votes effectively.”? (quoting Williams v. Rhodes, 393
U.S. 23, 30 (1968)).

Petitioners respond citing the same cases and
argue that under Santosky, the threshold inquiry is
“the individual interests at stake” and that a
heightened standard is only required when a
“fundamental liberty interest” is implicated. 455 U.S.
at 753-56. Petitioners then point out that many
Courts, including Colorado, have held that “candidacy
for a public office has not been recognized as a
fundamental right.” Colorado Libertarian Party, 817
P.2d at 1002; see also Carver v. Dennis, 104 F.3d 847,
850-51 (6th Cir. 1997); Supreme v. Kansas State
Elections Bd., No. 18-CV-1182-EFM, 2018 WL
3329864, *5—6, n. 27 (D. Kan. July 6, 2018).

Applying the government interest factor,
Intervenor Trump argues the government’s interest is
served in using a higher standard of proof because the
government has no interest in keeping qualified
candidates off the ballot and a higher standard of
proof would help ensure that does not happen.

1 The right of qualified voters “to cast their votes effectively” cuts
against a central theme of Intervenor Trump’s position in this
case which is that the Congress should decide whether he is
qualified after the election has taken place and a hundred million
voters have already cast their votes.
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Petitioners respond that this argument puts the cart
before the horse because it assumes that Intervenor
Trump is qualified. The real governmental interest,
according to Petitioners, is the right of the citizens of
Colorado to cast a meaningful ballot—i.e., one for
candidates who are constitutionally qualified. The
Petitioners also urge the Court to discard Intervenor
Trump’s repeated references to his popularity because
the fact that his supporters want to vote for him does
not trump the public interest in only having qualified
candidates on the ballot.

Finally, Intervenor Trump argues the risk of
erroneous deprivation of his and Colorado voters’
rights is heightened due to expedited procedures
under C.R.S. § 1-1-113. This has been a repeated
mantra of Intervenor Trump.? The Petitioners
respond that this is not like the cases described in
Addington v. Texas, 441 U.S. 418, 427 (1979) or
Santosky, 455 U.S. at 753 where the risk of error is
high because the Defendant was at risk of indefinite
solitary confinement based on mental illness or
parents were at risk of their parental rights being
terminated. According to Petitioners, the injury to

2 The Court notes that at no point during these proceedings has
Intervenor Trump articulated what discovery he would need to
protect his interests further. Intervenor Trump ignores that
while the Court declined to order expert depositions because it
held that it would strictly construe C.R.C.P. 26(a)(2) and only
allow opinions that were adequately disclosed, it never ruled that
it would not consider fact depositions. To the contrary, the Court
specifically advised the Parties that after witnesses were
disclosed the Court would consider requests for fact depositions.
See September 22, 2023 Minute Order.
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Intervenor Trump of not being on a ballot is no greater
than that of the public’s interest in ensuring that only
constitutionally qualified candidates are on the ballot.
Petitioners point out that the United States Supreme
Court has held that when both parties have “an
extremely important, but nevertheless relatively
equal, interest in the outcome. . . . it is appropriate
that each share roughly equally the risk of an
1naccurate factual determination.” Rivera v. Minnich,
483 U.S. 574, 581 (1987).

Considering all the above and the fact that
Intervenor Trump does not point to a single case
holding that a heightened standard of proof is
required in a ballot access challenge, the Court holds
that under Santosky, the Court need not look beyond
the fact that Intervenor Trump has failed to identify
a fundamental liberty interest. While Intervenor
Trump clearly has an interest in being on Colorado’s
ballot, that interest does not rise to the level of a
fundamental liberty interest. Colorado Libertarian
Party, 817 P.2d at 1002. As a result, the Court need
not analyze the issue further.

The Court, therefore, will apply the burden of
proof prescribed in C.R.S. § 1-4-1204(4).

DATED: October 28, 2023.
BY THE COURT:

Sarah B. Wallace
District Court Judge



	SUPPLEMENTAL APPENDIX
	Minute Orders
	Minute Orders

