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SECRETARY OF STATE’S SUPPLEMENTAL BRIEF 
_______________ 

A. The Secretary does not challenge relators’ standing. 

 ORS 34.105(4) “confers standing to bring a mandamus action on persons 

who are ‘beneficially interested.’”  State ex rel Kane v. Goldschmidt, 308 Or 573, 

579, 783 P2d 988 (1989).  That requires “more than just an interest in common 

with the public generally.”  Marteeny v. Brown, 321 Or App 250, 275, 517 P3d 

343, rev den, 370 Or 303 (2022).  But the ultimate question is whether “the relator 

possesses a clear, legal right to the thing demanded.”  State ex rel Kristof v. Fagan, 

369 Or 261, 279, 504 P3d 1163, 1173 (2022). 

 Here, relators’ beneficial interest comes from ORS 246.910(1), which allows 

any person “adversely affected” by an act or failure to act by the Secretary of State 

to appeal to circuit court.  This court has held that “[i]n effect, this means that any 

registered voter—and probably others, as well—can file an action.”  Ellis v. 

Roberts, 302 Or 6, 11, 725 P2d 886 (1986).  In Meyer v. Bradbury, 341 Or 288, 

142 P3d 1031 (2006), for example, this court allowed registered voters to 

challenge the decision to include a constitutional amendment that allegedly 

violated the “separate vote” requirement, agreeing with the Court of Appeals that a 

voter’s interest in correct application of election law sufficed.  Id. at 294; Meyer v. 

Bradbury, 205 Or App 297, 303–04, 134 P3d 1005 (2006), rev’d on other grounds, 

341 Or 288. 
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 Relators allege that they are registered voters.  (Statement of Facts 8-9).  

Even if standing were limited to registered Republicans, the Secretary’s records 

reflect that at least one—Mary Lee Nelson—is likely a registered Republican.1  Cf. 

ORS 258.016 (in post-election contests, allowing “any elector entitled to vote” for 

a candidate to challenge the winning candidate’s eligibility to hold office).  The 

court could require relators to provide evidence of party registration if it concludes 

that that is necessary for standing. 

 To be sure, mandamus is a discretionary remedy.  State ex rel Ofsink v. 

Fagan, 369 Or 340, 342, 505 P3d 973 (2022).  Nothing prevents this court from 

requiring a more compelling interest before exercising that discretion. 

B. Oregon law does not require the Secretary to determine a presidential 
preference primary candidate’s qualification for office. 

 The Secretary previously briefed this question and will not repeat those 

arguments here.  In short, the Secretary has the “sole discretion” to determine 

whether a major-party candidate should appear on the presidential preference 

primary ballot because “the candidate’s candidacy is generally advocated or is 

recognized in national news media.”  ORS 249.078(1)(a).  If the Secretary makes 

that determination, she need not address the candidate’s qualifications. 

 

1  The records reflect that a person with that name is registered 
Republican.  The Secretary lacks verification that that person is the relator here. 
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 This court asked about the legislative history of ORS 249.078.  Oregon first 

adopted a presidential preference primary in a 1910 voter initiative.  McCamant v. 

Olcott, 80 Or 246, 248, 156 P 1034 (1916).  Originally, names would be printed on 

the ballot solely on the petition of candidates’ “political supporters,” without 

candidates themselves “signing any petition, signature or acceptance.”  Id. (quoting 

the 1910 law).  A 1915 amendment allowed names to be printed either at 

candidates’ request or upon the petition of 1,000 supporters.  Id. at 250 (citing 

Or Laws 1915, ch 242, § 7).  Neither version required any action by the candidates 

themselves nor any qualification procedure. 

 The law has been amended many times since.2  The significant changes for 

purposes of this case were in 1957 and 1959.  The 1957 statute, codified as former 

ORS 248.368, allowed candidates to appear if the Secretary “determines that the 

candidate has formally announced his candidacy to the public or has become a 

candidate for the nomination at the primary election in any other state and has not 

withdrawn therefrom.”  Or Laws 1957, ch 608, § 108.  A legislative report 

explained that the change was part of an effort to “develop the presidential primary  

 

2  The Oregon Revised Statutes history for ORS 249.078 begins with the 
1979 overhaul of the election laws.  Previous versions can be found in 
Or Laws 1929, ch 143, § 1; Or Laws 1957, ch 608, § 108; Or Laws 1959, ch 390, § 
1; Or Laws 1961, ch 170, § 1; and Or Laws 1969, ch 101, § 1. 
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into a more realistic and significant expression of the preferences of the people of 

Oregon.”  (App-6).  The legislature was concerned that “[a] candidate’s freedom to 

enter the primary of one state and to withhold his name from the primary in 

another state produces a very unreliable picture of that candidate’s nationwide 

support.”  (Id.).  The solution was to include anyone who announced a public 

candidacy or ran elsewhere, again with no candidate request or qualification 

required.  In 1959, concerned about unserious candidates who “want only the 

notoriety” of appearing on the ballot (App-8), the legislature adopted the current 

wording directing the Secretary to place candidates on the ballot if she determines 

that the candidacy is “generally advocated” or “recognized in national news 

media.”  Or Laws 1959, ch 390.  Supporters intended to prevent candidates from 

“lying low” and avoiding the opportunity for Oregon voters to express a 

preference.  (App-11). 

 That history does not directly state whether the Secretary can or must 

determine qualifications in a presidential preference primary.  But it explains why 

Oregon law does not require a presidential candidate to submit a declaration of 

candidacy or otherwise attest to the candidate’s qualification.  Those requirements 

would allow candidates to strategically avoid competing in Oregon, an outcome 

that the legislature intended to foreclose.  Although candidates do typically file 

forms with the Secretary, those forms are not legally required for ballot access. 
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 That history also explains why ORS 254.165 applies to all candidate races in 

the state except the presidential preference primary.  ORS 254.165(1) requires the 

filing official for the office—here, the Secretary—to remove the name of a 

candidate from the ballot if the official determines that the candidate has “died, 

withdrawn, or become disqualified, or that the candidate will not qualify in time 

for the office if elected.”  (Emphasis added).  But allowing a presidential candidate 

to “withdraw[]” from the primary unilaterally would be inconsistent with 

ORS 249.078, which empowers the Secretary to include candidates who continue 

to run elsewhere even if they do not want to appear on the ballot here. 

 The Secretary is not aware of any legislative history suggesting that 

ORS 254.165 was intended to override the original purpose of ORS 249.078.  The 

“died, withdrawn, or become disqualified” language was added to what is now 

ORS 254.165 in the 1979 overhaul of the election laws to clarify that “adjustment 

of names on ballot by county clerk is permitted.”  Or Laws 1979, ch 190, § 240; 

(App-20).  But the statute conspicuously omitted the same phrase in a related 

section about presidential preference primary candidates.  Id. § 235.  Later 

amendments further clarified filing officers’ authority to enforce ORS 254.165; 

none suggested that it applied to presidential preference primary candidates.  

Or Laws 1983, ch 514, § 12; Or Laws 1991, ch 719, § 28; (App-21–25 (explaining 

those changes)).



 

 

Respectfully submitted, 
 
ELLEN F. ROSENBLUM 
Attorney General 
 

 
/s/  Benjamin Gutman   ________________________________  
BENJAMIN GUTMAN  #160599 
Solicitor General 
benjamin.gutman@doj.state.or.us 
 
Attorney for Defendant Lavonne Griffin-
Valade, Secretary of State of Oregon 
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Room 300 

Time 8:30 a.m. 

Those Fesent were: Senator Granfell 
SenatorDimick 
Senator GoOde  

Senator Ahrens, Vice-chairman: 
Senator Corbett, Chairman 
Senator Overhulsee absent) 

Also present: Mr. LeFor, Elections Div., Mr. Weldon, Registrar 
of Elections, and Mr. Beatty.. 

Senator Corbett announced that Senator Overhulse will take 
Senator:HoprinS place in the committee, since Senator HoPkinS 
has been "assigned to another committee. 

The meeting was called to order by Senator Alice Corbett, Chairinan 

Senate Bill 280 
Senator Dimick stated that this bill will eve the Sect. of State,  
the authority to weed out candidates, in theeprimary elections 
for officeS of President and Vice President of the United States. 
He thinks there arel ocoationally, candidateStAic.want only the 
notoriety which they will recieve by having' their names or the 
ballots. Senator Gleason asked where the filing is-  done and thinks 
that the method. of filing by petitthon or their o--in 	 ' ìs 
adequate. He feels that the Secretary of State, would be reluctant 
to not put every Candidates na-pe On the ballot. Senator Dimick 
feels that some discretion has to 'be put some 'place.. Mr-Beatty 
explained SB 280-. He added that he thought it unlikely that we 
wil have.e, true prefeAtial primary in either party, and that 
ue-..shouldttililiting it in some way.. lie felt that the Secretary 
of State Should 'edve.-the authority. Mr® Le For referred to. page 
2, line 	where the words "determined in his discretion", are used. 
He4aid suppOse a per2on is,, by the news, given .publicity but not 
adVoCated. in 5-States. 	Bleatty answered that he can feel that 
it is any.Probiem in adding up who is being endorsed. Senator 
Gleason Objected strenuously to this 'bill. Mr.Weldon, representing 
county clerks, stated that too much is being- lett to the-  Secretary 
of State, it could result.  in collusion. :He felt too that the 
present law should be amended to take care o the filidg- ana with-
draWal. Senator Corbett inquired if ths committee was rgady to 

Senator Goode f 	that the 	321  cliff l - 

have consent of oandiclated before 	are at on 
Senator Dimick stated that this bill 
impossible situatio, and that it would have 
have conferred with. the chairman of thee Republican and-Democratic 

et-Mar, The people. of,Oregon she;uld ha 	expression of opthnion 

he La]..2t. 
away with an 

e a good idea to 
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from the State Chairmen. Senator-Corbett announced that the 
committee will hold this bill far two weeks, and will ask 

Gunnar:and 	Z-Dpes ta attend the meeting, to allow them 
to express their opinion on this matter. 
S 
Senate Bill 520. 

Hr. Le For stated that SB.320, relating to withdrawal of persons 
nominated under the Election Laws, and amending OHS 249.630, is 
strictly a Olarification. He felt that the old. section is. outmoded. 
Senator Goode asked Whol other than county clerks and rotary republicsi 
are authorized to act in this capacity. The answer was, judges. 
Senator Goode wanted to kno,6why add judges. Mr. Le For said 
because the proper authorities may not be available. A check. 
was made on the Current law and found that judges were included. 
Senator Goode said he could see ho reason for their bill. 
Senator DimiCk moved to table it. Senator .Goode seconded the motion. 
Motion carried. 

Mr. Wel 	Reo.istrar of Elections, explained that-SE 321 is 
recommended by the county clerks. It providedeqlminating the 
typing of 50,000 names. A stamp will be used to certify the 
signatures of registered electors. This would-save roughly 
$25004  in cost. Senator Corbett asked aboUtthe ',provision taking 
off the name of the petitioner. Mr. Le For stated that the circulators 
name will still be on the petition. Senator GOpde inquired-:about 
the practice of a circulator' leaving tetitioni in business places, 
then later picking them up. Mr. Weldon said that this is done 
occasionally but it is not permissable. The circulator should 
get the signatures in his presenoe. Every signature is checked 
against the signature on registration cards, Mr: Beatty said 
that he feels the technique of the circulatOr standing on the 
street corner would be a means of screening out many signatures, 
and that the circulator should be under Oath to try to get valid 
signatures. Senator Goode moved to reamend. Senator Grenfell 
sebonded the motion. The proposed amendment as follows: On 
--Dage 2 of the printed bill-, reinstate all of the deleted tatter 
in. lines 2,5f40,6 and 7. On page. 2, line 15 of the printed bill, 
reinstate the bracketed 69(0)" and delete "(2)". On page 2, line 
21 of the printed bill, reinstate the bracketed "(4)" and delete 
011,3P!. Senator Gopde moved to'pass as amended. Senator—Ahrens 
seconded the motion. Senator Goode will carry. 

Senate Bill 322. 

Mr. Le For explained that this bill will eliminate the explanatory 
statements on ballots. They could have saved eleven million pages 
being= printed laSt election.-  Senat6r Grenfell stated that this' 
Matter is not mandatory. Senator Goode moved to table SB 322. 
Senator Grenfell seconded the Motion. 'Motion carried 

Meeting adjourned. 
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March 12, 1959 

a)1 6  

Elections and Privileges 

Room 300 

Chairman Alice Corbett. 

Those present were: Senator Grenfell 
	

Senator 
Senator Dimick 
	

Senator 
Senator Gleason 

Others present: Peter H. Gunnar, Shoup Voting Machines, 
John Beatty, Automatic Voting Machines, Jack Thompson, 
Elections Division, Adam LeFor, Elections Division, Dave Epps, 
Democratic Chairman. 

Senator Dimick explained the proposed amendments submitted 
to the committee by Senator Dimick and Mr. Beatty. 

Er. Thompson stated that these amendments are in ,effect  
the amendments discussed by the Elections Divisionand the 
committee during the last meeting. He stated too, that the:  
Elections Division had come up With additional language for 
the bill, and if there are objections to this, the ElectiOns 
Division will be glad to help work on it further. Thermefax 
Copies were placed before each committee member. 

Senator Dimick said if the proposed amendments which he 
submitted were accepted, the candidates would be voted on 
whether they liked it or not. 'He felt that the people of Oregon 
should have that right. 

Senator Gleason stated that this is a free7wheeling, 
enterprising state, and he felt that candidates should not be 
forced into coming into this state against their will, in the 
prjmpry. 

Senate/. Dimick stated that the candidates froM the other 
:states should be on the Oregon primary ballot. As speaking 
for the people of the State of Oregon, weeshOuld have the right 
to vote for our choice of candidate of the President of e 
United. States. 

Mr. Epps stated that he had given this very serious 
TthOught, and he felt that Senator Dimickiwas absolutily 

Oregon stands out in,the nation as having something 
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different, Where no candidate can prevent his name from being 
enteredl ittthe instance of Senator Stuart Symington, who 
would_ findAttdifficult to use his strategy of lying low. 

Senator Grenfellstated that:he agreed with thA intent but felt 
the method could be different. 

Mr. Epps-felt that it should remain a contest every time 

Mr. Gunnar stated that theyrdo not agree with this proposed 
amendment as it is. He felt that perhaps it should be generally 
advoCated in the United States. The five states or more is a 
limitation. 

Mr. Beatty stated that his view is strictly in favor:oflaaving 
a contest. He stated too that Senator Goode and Senator DiMick 
asked him to shift this from the responsibility of the Secretary 
of State. In doing this they added in part, "when the Chairman 
of the State Central Committee of that candidate's party shall 
have advosed the Secretary of State in writing that said candidate's 

' Candidacy is generally advocated in more than five states of the 
United States." As far as Mr. Beatty was concerned he thought 
the statement "general advocacy", was all right He did not like 
the amendment submitted by the Elections Division.; 

Mr. Guntar felt if a mrni  does not want his name on the ballot, 
that there should be some indication from the-candidate and .that 
there should be some method of being able to state whether or not 

- this candidate actually intends to ran for the tPresidency or 
Vice Presidency. 

Senator Grenfell found himself agreeing at least in part with 
Mr.tGlinnarp He,asked Mr. Epps if he felt it fair to tie up the 
delegates by pledge for the voting. Mr. Epps thought the delegate 
should' be pledged for the first ballot, but after that he felt it 
would be complete stupidity to keep him tied up by ,a pledge. 

Er. Gunnar agreed that after the first ballot vote the delegate 
should be released from his pledge. 

Senator Dimick stated that the first alternative is to leave the 
law as it is. The second is to amend with the amendment that 
was submitted to the committee, and the third wouldtbe to go ahead 
and let the candidates hid out in the bushes, as they ardtdoitg tbw. 
He agreed that it would improve the bill if the term "geterally 
advocated", were used. 
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Mr. Gunnar felt that the individual should have something to say 
about it. For instance, he may be a Chief Justice, and--feels 
,thathe:cando more for the people in the position he holds, and 
would not careto be forced into running. 

Senator Corbett announced that MT. Gunnar, 	 ,Senator 
Dimick and Senator Grehfell would work on an amendmentfor thiS 
bill, and since SB 371 is tied to some extent to SB 280i the 
committee will hold this for further agenda. 

Senate Bill 245. 

Mr. Beatty stated that what this bill does is to make it possible 
for counties to purchase voting machines, by ordinance authorizing 
the issuance of bonds, to provide funds to aquire them. - :ISsuance 
of such bonds must be preceded by approval of the Secretary-of State. 
He stated that because of the problems of financing, they haVe not 
been tried enough for a fair chance. Since there are also count-
ing machines now being tied, Mr. Beatty felt that the bill should 
be amended to take care of that in case they are used here iii the 
future. 

Senator Corbett asked what personnel would be-used with the voting 
machines. Mr. Beatty said he was not certain. He thought perhaps 
Mr. -Weldon would know. 

Er. Weldon stated that the machines would eliminate the night 
board, but the day board would be needed. Senater Corbett asked 
hew great a saving this would create. MT. ,Weldon said it would 
save about half on personnel. 

Senator Gleason asked about the cost of storage and hauling of 
the machines. Mr. Weldon said it would be quite a lot. 
Senator Corbett asked how many machines would- be needed to a pre-
cinct. Mr. Weldon answered that there would be about 278 .voters 
to a machine, and each precinct would need two machines. When 
asked if the machines would speed up the voting, Er. Beatty' said 
that they would, and when the voting was over, everything,yould 
be completed. Its. Weldon stated that the machines were diseusaed 
during a meeting of the Comity Clerks, and they had not objected 
to the use of the machines. 

Senator Corbett asked if the:committee was ready to take action 
on the bill. 
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glt-WAYS 
1 electors for those officesy shall[21waYsAbe printed in 

groups, and only the groups shall be rotated but not the 

3 names within the groups. 

4 [Formerly 249.570] 

5 250.161. Adjusting ballot when vacancy occurs. [In 

6 the event of a vacancy for any reason in a nomination of 

7 a candidate to be voted for at an election] If a 

8 candidate has died, withdrawn or become disqualified, the 

9 name of [such] the candidate shall not be printed on the 

10 ballots or ballot labels or, if [the ballots] they have 

11 already been printed, shall be erased or canceled before 
REWRITTEN TO 

12 the ballots are [delivered] given to the electors [for CLARIFY THAT 
ADJUSTMENT OF 

13 voting]. The [names] name of [any candidates lawfully] a NAMES ON BALLOT 
BY COUNTY CLERK 

candidate nominated to fill [such vacancies] a vacancy in IS PERMITTED AT 
BOTH PRIMARY AND 

nomination or office shall be printed on the ballots or GENERAL ELECTION. 

16 ballot labels or, if [the ballots] they have already been 

17 printed, the county clerk shall cause [such names] the 

18 name to appear on the ballots or ballot labels before 

19 [they] the ballots are [delivered] given to the electors 

20 [for voting]. 

21 [1957 c.608 $131] 

22 258.380. Posting of ballot title, financial estimate 

23 and explanation in lieu of printing on ballot card or 

24 ballot label. (1) [Notwithstanding any other provision of SEE COMMENTARY 

25 law,] At any election in which a [vote tally system] 

26 voting machine is used, in lieu of printing the complete 

ballot title, financial estimate [required by ORS 

-19-
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411 	 MR. PHELPS explained that section 4 deals with 
the changes of party affiliation at the primary 
election. Presently the law prescribes that 
there is no change in affiliation possible from 
the 20th day before the primary election. This 
section of the bill would provide the present 
law to include in its application any elector 
who registers or reregisters under ORS 247.290 
(1)(a), (b) or (d). 

TAPE H-83-ELC-30: SIDE A 

019 	 Section 5 is a request to amend ORS 248.010, 
providing "minor political parties" as well as 
major policitcal parties to have the exclusive 
right to use the whole party name or any part of 
it. MR. PHELPS stated that section 6 of the 
bill is a similiar kind of change as section 5. 

037 	 GREG MCMURDO discussed section 7 of the bill. 
It provides that for an assembly of electors to 
occur, there must be the required minimum number 
of people there at the same time and place to 
make the nomination. 

059 	 RAY PHELPS clarified section 8 of the bill; 
being that if both sides of a signature sheet 
are used for obtaining signatures, each side 
shall be verified by the circulator. 

081 	 MR. MCMURDO notified the committee that section 
9 did not accomplish what was intended and there 
would be amendments required. He requested the 
committee to add on line 34, page 4, of the 
bill, after "ORS 250.035", "and 250.039". In 
addition, he explained, that would require the 
same amendment to ORS 250.195, dealing with 
county measures, and the same amendment to 
250.296. Therefore, it would add the reference 
to readability so the court would have authority 
to review a title for both conciseness, fairness 
and sufficiency and readibility. 

116 	 RAY PHELPS told the committee that section 11 
is an attempt to clarify in the statutes, that 
the provisions dealing with the definition of a 
ballot title, form and style of an initative and 
referendum petition, qualifications of the 
signers of petitions, and the readibility test 
for ballot title, are specifically applicable to 
initative and referendum measures at the county 
and city levels. He pointed out that there was 
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litigation last year where one of the circuit 
judges, although he did not make his decision on 
these basis, was almost tempted to indicate that 
when a city particularly prescribes a procedure 
for initative and referendum, that they could go 
to the point of designing the initative petition 
forms, which then would create all kinds of 
different forms, and or could create a different 
ballot title. 

141 	 GREG MCMURDO continued with section 12. He 
explained this section was due to a case called, 
Allerate vs Paulus, where the Attorney General 
and particularly Solicitor General and he, were 
concerned about removing someone from the ballot 
and who made the determination whether or not 
they would be qualified for the office if 
elected. It was the Attorney General's opinion 
that no one had that authority, although some 
one ought to have that authority. The case of 
Mr. Allerate, dealt with residency, and it was 
abundantly clear that he would not meet the 
constitutional requirements of inhabitation. 
The Secretary of State won the case, mainly 
because Mr. Allerate's lawyer did not challenge 
the authority to remove him from the ballot. 
The Solicitor General has suggested language be 
added to ORS 254.165 to make sure that the 
Secretary of State does have the authority to 
remove a candidate from the ballot, with the 
Secretary of State's actions being subject to 
any legal challenge. 

156 	 The committee discussed various examples subject 
to section 12 of HE 2318 and discussed possible 
amendments to the section. 

263 	 RAY PHELPS told the committee that section 13 is 
a modification of the present procedure in 
preparing the poll book of each precinct. The 
deletion of language in lines 15 and 16, page 5, 
is due to the fact there is no separate number 
for separate kinds of ballots. 

v, 	 Section 14 is an attempt to clarify what is 
intended in lines 25 and 26, with the 
recommendation in line 27, MR. PHELPS stated. 
Line 27 recommends that the categories of 
expense be identified as part of the formula 
process, and the formula for apportionment be 
established and continued. 
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