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Not One Witness

e 3-year investigation — 1 year of litigation — IMM+ pages 1n discovery — 44 trial days
« Not one trial witness = there was fraud

« Not one trial witness = 1dentified material misstatement

« Not one trial witness = deceived by/relied on material misstatement

« Not one trial witness = loan terms/pricing would have been different

« Not one trial witness = post-closing certifications impacted loan terms/pricing

« Only AG FOF cite re: banks lost money/loan pricing impacted = Court

« Only AG FOF cite re: intent = Cohen

- Entire case = manufactured claim to pursue a political agenda

- Press releases and posturing but no proof — no evidence
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Not One Complaint

« Conduct did not violate the rights of the banks

« No wrongdoing because no interference with banks’ legally protected interests
 Core of unjust enrichment/disgorgement theory 1s trespass of rights of another
« Here no interference with a legally protected interest

« No violation of rights of parties to loan transactions

« No risk of harm to marketplace = marketplace functioned as it should

« No complaint from any party to any loan transaction

« No complaint from any market participant

 No testimony from anyone that D conduct impacted a protected interest

« No testimony from anyone as to how D conduct allegedly harmed the marketplace
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Claims Not Timely

» First Department Already Decided — Defendants Already Won

« AG FN2 = “To the extent any proposed finding or conclusion relates to
events occurring before the cutoff date established by the Appellate Division,
the limitations period is a bar on claims, not evidence, as the Court has stated
repeatedly. Tr.1812:24-25; 1924:2-11 (bank robbery example); Kent v. Papert
Companies, Inc., 309 A.D.2d 234, 241 (1st Dep’t 2003); NYSCEF No. 1535
(collecting cases) Such events may show a course of conduct, knowledge,
intent, or a long-running conspiracy or scheme, or may be relevant to
equltable relief to be awarded. See Guide to New York Evidence § 4.38,
available at https://www.nycourts.gov/JUDGES/evidence/; People v. Leisner,
73 N.Y.2d 140, 146-47 (1989).” (NYSCEF No. 1667 at 5 n.2)

 Broad admission of evidence (error) cannot expand scope of available relief
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Claims Not Timely

« AG FN 18 = “Insofar as defendants urge that relief is available only for loans or
insurance policies 1ssued after the First Department’s statute-of-limitations cutoff,

OAG respectfully continues to advance those further doctrines toll or extend the
limitations period. NYSCEF No. 245, at 36-41; 1AD NYSCEF No. 24. at 46 n.11.”
(NYSCEF No. 1667 at 86 n.18)

« Makes no sense at all
« AG arguments cannot evade the First Department Decision
« Binding law of the case — “those further doctrines” were rejected

« Defendants won on those 1ssues — period
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Claims Not Timely

 Application of First Department mandate and appropriate accrual date under that decision
based on the NYAG’s stated basis for the claims bars recovery as to at least seven of the ten
lending-based claims

« Simple non-discretionary process — any transactions closed before July 13, 2014

« Any potential recovery on loan claims only as to OPO Loan and/or the 40 Wall Street L.oan
« Cannot seek disgorgement as to transactions closed/decisions made before July 13, 2014
 Cannot seek disgorgement as to contracts awarded (OPO/FP) before July 13, 2014

« Chart provides summary
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Transaction
Seven Springs Loan
Trump Park Avenue Loan
Ferry Point Contract
GSA OPO Bid Selection and
Approval
Doral Loan
Chicago Loan
OPO Contract & Lease
OPO Loan

Buffalo Bills Bid

40 Wall Street Loan

Date Transaction Closed
(Accrual Date)

July 17, 2000

July 23, 2010

2012

February 2012

June 11, 2012

November 9, 2012

August 5, 2013

August 12, 2014

Transaction never

consummated.

November 2015
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Defendants For Which NYAG’S
Claims Are Timely
None
None
None
None
None
None
None
Only Defendants Bound by The

Tolling Agreement.

None

Only Defendants Bound by The
Tolling Agreement.
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Claims Not Timely

« AG theory = certifications are actionable

« But certifications are not a license to evade SOL decision

« Undisputed = loan terms/pricing established at closing

« AG has not established any specific impact of certifications alone
« Even the Court agrees:

Court: “Well, I agree with your logic that a certgication, we will agree to that term,

out the original loan, how it was
0-13)

« Cannot use certifications to revisit decisions made prior to SOL cutoff
« This 1s precisely what AG attempts to do with Doral/Chicago Loans + OPO/FP

e SOL precludes this evasive disgorgement rationale

in 2017, doesn't affect the -- anything directlIv fl

negotiated, how it was finalized.” (Tr. at 374

e Issue decided in Appellate Court — Defendants won!




SCEF DOC. NO. 1675 RECEI VED NYSCEF: 01/22/202

Issues for Determination at Trial

« Separate sets of 1ssues to be determined at trial
o Separate from Count I
e Counts I[I-VII = AG’s Burden
Intent & Materiality & Reliance
Civil claims based on criminal predicates
 Disgorgement entitlement and amount = AG’s Burden
Trespass/Violation of legally protected interest

« Here, AG loses on all 1ssues at trial
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Burden of Proof

e Counts II-VII = Clear and Convincing Evidence (CCE)
o All based upon criminal predicates

« SCOTUS = CCE standard must be applied to “civil cases involving allegations of
fraud or some other quasi-criminal wrongdoing” — Addington, 441 US at 424

« Common law fraud must also be established by CCE

« Where, as here, intent and materiality are at 1ssue, CCE standard applies
« AG has not and cannot satisfy this rigorous standard

« AG cases mapposite — negligence/attorney discipline/civil forfeiture

« AG 1gnores fraud/quasi-criminal cases

« AG cannot even satisfy the lesser preponderance standard of proof
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Evidence

 PJI 1:25 Consider Only Testimony and Exhibits

“In deciding this case, you may consider only the exhibits that were admitted 1n
evidence and the testtmony of the witnesses as you have heard it i this
courtroom . . . . However, arguments, remarks, and summation(s) of the
attorneys are not evidence, nor is anything I now say or may have said with

regard to the facts, evidence.”

« Evidence 1s what the witnesses said in court (AG cites Court 18+ times)
« Evidence 1s what 1s contained in the exhibaits

« Court must have actual evidence to support its findings

 Court simply cannot disregard unrebutted (URB) testimony

« Where unrebutted testimony in record Court cannot substitute its own judgment
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Intent

 Unrebutted testtmony and plausible rationale for valuations negate any intent
 Bartov/Flemmons testimony negates intent
« ASC 274 provides Estimated Current Value (“ECV”) 1s the standard
« ECV = great latitude 1n valuation methodology
« ECV not “Fair Value” or “Market Value”
« Bartov/Flemmons = SOFC valuations derived in compliance with GAAP/ASC 274
« Flemmons = ASC 274 = many ways to value — all are acceptable even though results differ
« Lewis improper rebuttal not credible
Professor of Practice with no practical experience
Accounting degree from engineering school

ECV opinions eviscerate the definitional structure — totally subjective
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SOFCs

« SOFC overall NW lower than actual NW

« “User” defined as DB (Bartov/Flemmons)

« Notes part of SOFC — prepared by DJT

« IACR part of SOFC

« Bartov = no evidence of accounting fraud URB

« Flemmons = no indicia of fraud in the SOFCs/preparation process URB
« Kelly = Mazars’ review did not identify any specific misstatements URB

« Laposa = widely disparate valuations common and expected — not problematic URB

« Unrebutted testimony and only evidence 1n the record

« AG/Court cannot simply disregard
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DJT Testimony

e Industry Expert

 Dealing with banks for 50 years

« Never intended for DB to rely just on SOFCs

« That 1s not what banks do in his experience — knows they perform own analysis

« Disclaimer language included — tells banks to perform own analysis

e Fully transparent

« Relied on multi-million-dollar accountants at Mazars

« Flemmons = reliance on Mazars reasonable URB

« Bender = any 1ssues 1dentified (only a few 1n all the years) corrected satisfactorily

« No CCE establishing intent
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Qualifications for DB PWM

« Williams testified regarding PWM Eligibility Criteria
« Williams = Typical NW over $50MM/proven track record in US CRE markets URB
« Williams = President Trump well in excess of this criteria URB
« Vrablic confirmed President Trump exceeded PWM eligibility criteria URB
« Williams testified PT would have qualified for PWM pricing at:
$2BB NW
$1BB NW
$500MM NW
$100MM NW

« Williams = PWM pricing = 2.0-2.5 percent range
« Williams = once qualified for PWM then qualified for this pricing URB (FOF91)
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DJT Overqualified for DB PWM

« Once qualified for PWM = PWM pricing applies — no “motive” to inflate
= PT already there — already qualified

= already getting PWM benefits — no need to inflate numbers to qualify
=not a “red herring” (NYSCEF No. 1667 4 410)
= no benefit “obtained through fraud”

= record does not “plainly demonstrate” any motive or loans procured by fraud
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DJT Overqualified for DB PWM
« DJT NW = Higher than reflected on the SOFCs

« Bartov = Brand Value

« Bartov = following GAAP can lead to the undervaluing of assets; for example,
Coca-Cola has a net worth of 10 times more in the stock market than 1n 1ts annual
report because intangible assets such as internally developed brand value cannot be

reported on a balance sheet under GAAP, despite brand value being one of Coca-
Cola’s most valuable assets. 6242:2-6243:5. URB

« Professor Bartov testified that, like Coca-Cola, a major asset 1s missing from
President Trump’s SFCs—his brand; “there is no question that the brand value of []
President Trump [1s] worth billions” and brand was not included in the SFCs as a
standalone asset. 6243:6-18. URB

e This 1s why DB (and others) wanted the PWM relationship — “whale client”!!




