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INTRODUCTION 
 

 This case presents a question of first impression: whether Presidential 

Electors, who are created by the U.S. Constitution and elected by ballot in federal 

elections to perform exclusively federal duties and functions derived solely from the 

U.S. Constitution and federal law, are federal officers for the broad purposes of the 

Federal Officer Removal Statute, 28 U.S.C. §§ 1442 and 1445 (“Section 1442” or 

the “Removal Statute”).  No federal appellate court has decided this issue.  The 

language and purpose of the Removal Statute, however, in conjunction with the 

Constitution, the Electoral Count Act (“ECA”),1 and precedent make clear that 

Presidential Electors must be federal officers for purposes of the Removal Statute, 

and the District Court’s contrary conclusions should be reversed. 

 The District Court also erred in declining to address Appellant Shafer’s 

request for pretrial habeas or injunctive relief on the merits.  The court erroneously 

determined that the Younger abstention factors were not adequately addressed.  This 

Court’s precedent, however, is plain that Younger abstention does not apply when, 

as here, the State’s criminal prosecution is facially and conclusively preempted by 

the U.S. Constitution and federal law.  This ruling, too, must therefore be reversed.  

 

 
1 The ECA was amended by Congress effective in 2022.  The references to the ECA 
in this brief refer to the pre-amended version in effect in December 2020, the time 
of the events in the State’s indictment.   
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STATEMENT OF JURISDICTION 
 

 The District Court had jurisdiction over the Appellants’ Notices of Removal 

pursuant to 28 U.S.C. §§ 1442 and 1445 and over Appellant Shafer’s request for 

pretrial habeas relief and injunctive relief under 28 U.S.C. § 2241 and the court’s 

inherent equitable and injunctive powers.  See Armstrong v. Exceptional Child Ctr., 

Inc., 575 U.S. 320, 327 (2015).  This Court has appellate jurisdiction over all of the 

claims raised on appeal pursuant to 28 U.S.C. § 1447(d) and BP P.L.C. v. Mayor & 

City Council of Baltimore, 141 S. Ct. 1532, 1542-43 (2021) (clarifying that appeals 

pursuant to 28 U.S.C. § 1447(d) encompass everything in district court’s remand 

order).  

STATEMENT OF THE ISSUES 
 

I. Whether Presidential Electors, Who Are Created By The Constitution And 
Elected to Their Offices In Federal Elections to Perform Exclusively 
Federal Duties and Functions Derived Solely From the U.S. Constitution 
and Federal Law, Are Federal Officers For Purposes Of The Federal 
Officer Removal Statute? 
 

II. Whether the District Court Erred In Refusing To Consider Appellant 
Shafer’s Requests for Pretrial Habeas or Injunctive Relief on The Merits? 
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STATEMENT OF THE CASE 
 

A.   Legal Background 
 
1. Presidential Electors As Creatures of the U.S. Constitution. 

 
Presidential electors are created by the U.S. Constitution.  See U.S. Const. Art. 

II, § 1.2  Their actions are mandated and governed exclusively by the Constitution 

and federal law.  See id.; U.S. Const. Amend. XII; 3 U.S.C. § 1 et seq.   

          The Constitution directs Presidential Electors to meet in their States, vote by 

ballot for President and Vice President, make a list of all the persons voted for, to 

sign and certify the list, and transmit it sealed to the President of the U.S. Senate. 

 
2 Article II, § 1 provides in pertinent part as follows with regard to Presidential 
Electors: 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled in the Congress: but no 
Senator or Representative, or Person holding an Office of Trust or Profit 
under the United States, shall be appointed an Elector. 
The Electors shall meet in their respective States, and vote by Ballot for two 
Persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves. And they shall make a List of all the Persons voted for, and 
of the Number of Votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat of the Government of the United States, directed 
to the President of the Senate. The President of the Senate shall, in the 
Presence of the Senate and House of Representatives, open all the 
Certificates, and the Votes shall then be counted.  

*     *     *     *     * 
The Congress may determine the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout 
the United States. 
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See Art. II, § 1, cl. 3; Amend XII. Under the Twelfth Amendment and the ECA, 

Congress has sole authority to receive, adjudicate, and count Presidential Elector 

ballots, specifically including more than one Presidential Elector ballot from a State.  

See A m en d .  X I I ;  3 U.S.C. § 15 (explaining in detail how Congress will 

adjudicate between multiple Presidential Elector “return[s] or paper[s] purporting 

to be a return from a State.”) (emphasis added); see generally Stephen A. Siegel, 

The Conscientious Congressman’s Guide to the Electoral Count Act of 1887, 56 Fla. 

L. Rev. 541, 625-34 (2004) (describing Congress’ adjudication of multiple 

presidential elector ballots from one State); Dan T. Coenen & Edward J. Larson, 

Congressional Power over Presidential Elections: Lessons from the Past and 

Reforms for the Future, 43 Wm. & Mary L. Rev. 851, 866-67 (2002) (same). 

Because Presidential Electors are created by the Constitution, States have no 

original, reserved, or traditional police power over them.  See U.S. Term Limits, Inc. 

v. Thornton, 514 U.S. 779, 805 (1995).  Any State authority to regulate them “had to 

be delegated to, rather than reserved by, the States.” Id. at 805.   The Tenth 

Amendment “could only ‘reserve’ that which existed before the Constitution and 

“the states can exercise no powers whatsoever, which exclusively spring out of the 

existence of the national government, which the constitution does not delegate to 

them.  No state can say that it has reserved what it never possessed.”  Id. (quoting 1 

Story § 627) (emphasis added).   
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          For Presidential Electors, the Constitution’s only express delegation to the 

States is found in Art. II, § 1, cl. 2:  “Each State shall appoint, in such Manner as 

the Legislature thereof may direct,” its Presidential Electors.3  Thus, the 

Constitution gives state legislatures the power to decide the manner of Presidential 

Elector appointment.  As used in the Electors Clause, the word “Manner” refers to 

the “form” or “method” of selection of the Presidential Electors.  It requires state 

legislatures merely to set the approach for selecting Presidential electors.  Chiafalo 

v. Washington, 140 S. Ct. 2316, 2330 (2020) (Thomas, J., concurring) (citations 

omitted). “It has been said that the word ‘appoint’ is not the most appropriate word 

to describe the result of a popular election. Perhaps not; but it is sufficiently 

comprehensive to cover that mode[.]”  McPherson v. Blacker, 146 U.S. 1, 27 (1892) 

(emphasis added). 

In Georgia, the legislature has chosen the popular vote as the manner of 

appointing Presidential Electors.  See, e.g., O.C.G.A. § 21-2-10.  Each slate of 

Presidential Electors is put on the ballot every four years in federal presidential 

elections,4 and the citizens vote for the slate of electors that they want to appoint to 

 
3 In Georgia, Presidential Elector nominees are chosen by the state’s political parties 
and then elected based upon the results of the state’s popular vote. See, e.g., 
O.C.G.A. § 21-2-134 (nomination of presidential electors); O.C.G.A. § 21-2-172 
(nomination of candidates by convention).   
4 In Georgia, the names of the Presidential Electors themselves are not placed on the 
ballot.  Instead, the name of the presidential candidate for the political party is 
printed on the ballot as a proxy for the Presidential Electors.  See, e.g., O.C.G.A. § 
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the Electoral College to vote for President and Vice President. Once the citizens 

have voted on Election Day, the appointment power of the State is at an end, and 

the State’s constitutional authority over Presidential Electors ends. See Art. II, § 1, 

cl. 3; Amend. XII; 3 U.S.C. § 1.5   

All constitutional authority over Presidential Electors after Election Day 

resides solely with Congress, see Art. II, § 1; Amend. XII; 3 U.S.C. §§ 1, 15, 

including Congress’ sole authority to adjudicate disputes between two or more 

contingently elected sets of Presidential Electors from a State in a disputed election. 

See Amend. XII; 3 U.S.C. § 15.6 Additionally, all duties and functions that 

Presidential Electors (including those contingently elected) perform after Election 

 
21-2-285 (“When presidential electors are to be elected, the ballot shall not list the 
individual names of the candidates for presidential electors but shall list the names 
of each political party or body and the names of the candidates of the party or body 
for the offices of President and Vice President of the United States.”) (emphasis 
added).   
5 This clause provides that “[t]he Congress may determine the Time of chusing the 
Electors, and the Day on which they shall give their Votes; which Day shall be the 
same throughout the United States.” Pursuant to that authority Congress has enacted 
3 U.S.C.A. § 1. 
6 The ECA’s legislative history clarifies that Congress alone has the power to resolve 
post-Election Day disputes over Presidential Electors: “The two Houses are, by the 
Constitution, authorized to make the count of electoral votes. They can only count 
legal votes, and in doing so must determine, from the best evidence to be had, what 
are legal votes ... The power to determine rests with the two houses, and there is no 
other constitutional tribunal.” Bush v. Gore, 531 U.S. 98, 154 (2000) (Souter, J., 
dissenting on other grounds) (quoting H.R. Rep. No.1638, 49th Cong., 1st Sess., 2 
(1886) (emphasis added)). 
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Day are federal functions: “Presidential electors exercise a federal function in 

balloting for President and Vice-President[.]” Ray v. Blair, 343 U.S. 214, 224–25 

(1952) (emphasis added); Burroughs v. United States, 290 U.S. 534, 545 (1934) 

(Presidential Electors “exercise federal functions under, and discharge duties in 

virtue of authority conferred by, the Constitution of the United States”) (emphasis 

added); see also Art. II, § 1; Amend. XII; 3 U.S.C. § 15.    

2. The Electoral Count Act of 1887 
 

          Although the Constitution vests in Congress the exclusive authority to count 

and adjudicate Presidential Electors ballots and purported ballots after the citizens 

have voted and States have completed their constitutional role, see Amend. XII and 

3 U.S.C. § 15, Congress ran into difficulty exercising that authority, largely because 

of the frequent submission of multiple ballots from States with no clear rules to guide 

Congress on adjudicating them.  See generally Siegel at 578-584 (2004) (describing 

the turbulent elections preceding the passage of the ECA); Coenen & Larson at 860–

68 (same).  As a result of the chaos in these elections in the 1800s, particularly the 

Hayes-Tilden election in 1876, Congress passed the ECA in 1887 to set forth specific 

rules on how to exercise its constitutional authority to receive, adjudicate, and count 

presidential elector ballots from the States.  See Siegel at 578-651; Coenen & Larson 

at 866-67. Among other things, Congress created in Section 5 of the ECA a limited 

opportunity for States to adjudicate Presidential Elector disputes in contested 
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elections.  See 3 U.S.C. § 5.  It also created specific rules governing how it would 

adjudicate multiple ballots and purported ballots from the same State.  Id. at § 15; 

Siegel at 625-34.  

ECA Safe Harbor.  Section 5 of the ECA provided the States with a limited 

opportunity to settle post-election disputes over their Presidential Electors.   Under 

Section 5, if a State created an adjudicative body to resolve presidential elector 

disputes and that body issued a final decision at least six days before the date the 

ECA required Presidential Electors to cast their presidential ballots7 (the “Safe 

Harbor” date), the State’s final decision would be given conclusive effect by 

Congress when it met on January 6. See 3 U.S.C §§ 5, 15. Importantly, however, if 

a State failed to issue a final judicial decision of such disputes on or before this “Safe 

Harbor” deadline, its ability to decide who its valid presidential electors were was 

extinguished, and only Congress could resolve the remaining disputes. See 3 U.S.C. 

§§ 5, 15.  In accord with the ECA’s provisions, Georgia instituted an adjudicative 

process to attempt to resolve disputes regarding Presidential Electors– a judicial 

contest.  See O.C.G.A. § 21-2-520 et seq. 

 
7 Section 7 of the ECA provides that “[t]he electors of President and Vice President 
of each State shall meet and give their votes on the first Monday after the second 
Wednesday in December next following their appointment at such place in each 
State as the legislature of such State shall direct.”  In the December 2020 Election, 
this date was Monday, December 14, 2020, and so the Safe Harbor date was 
December 8, 2020. 
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Contingently Elected Presidential Electors.  When an election of 

Presidential Electors is contested, as in the 2020 election, neither set of presidential 

electors are the rightful or lawful set of presidential electors from a State as a matter 

of law until one of two things occurs:  (1) the State in which the election is contested 

issues a final judicial decision declaring one slate the winner on or before the ECA’s 

Safe Harbor date (Dec. 8, 2020 in the 2020 election) pursuant to Section 5 of the 

ECA; or (2) Congress announces its determination as to the rightful slate on January 

6.  See Art. II, § 1; Amend. XII; 3 U.S.C. §§ 5, 15. Nothing else can or does settle 

this dispute as a matter of unambiguous federal law – not the State’s certification of 

its vote totals or the Governor’s certification (or re-certification) of one of the slates 

of Presidential Electors.  See 3 U.S.C. §§ 5, 6, 15. Until one of these two events 

occurs in a contested election, then, neither slate of Presidential Electors is or can 

be the lawful or rightful slate or the unlawful or fake slate as a matter of plain federal 

law.   

 Submission of Multiple Elector Slates to Congress.  The ECA is explicit 

that when Congress is performing its adjudicative role to settle disputes between 

competing or contingently elected Presidential Electors, the submission of more than 

one presidential elector ballot from a State is both expected and permissible. See 3 

U.S.C. § 15.  Indeed, much of Section 15 of the ECA is dedicated to how such 
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disputes will be adjudicated, and it references the submission of multiple ballots at 

least five times: 

• “[A]ll the certificates and papers purporting to be certificates of the electoral 
votes, which certificates and papers shall be opened, presented, and acted 
upon . . . .” 
 

• “When all objections so made to any vote or paper from a State shall have 
been received and read . . . .” 
 

• “[T]he two Houses concurrently may reject the vote or votes when they agree 
that such vote or votes have not been so regularly given by electors” 
 

• “If more than one return or paper purporting to be a return from a State shall 
have been received by the President of the Senate, . . . .” 
 

• “[A]nd in such case of more than one return or paper purporting to be a 
return from a State, . . .” 

 
3 U.S.C. § 15; see also Siegel at  625-34 (2004) (describing Congress’ receipt and 

adjudication of multiple presidential elector ballots from one State); Coenen & 

Larson at 866-67 (same).   

[W]hile state and federal courts may play significant roles in shaping 
the dynamics of a dispute that reaches Congress, by declaring who is 
the lawful winner of the state's popular vote and which slate of 
presidential electors the state's governor must certify as authoritative, 
ultimately neither the state nor federal judiciary can prevent a party's 
slate of presidential electors from purporting to meet on December 14 
and acting as if they can cast the state's electoral votes--even if those 
individuals lack any indicia of authority under state law. As long as 
these individuals do meet and do purport to send their electoral votes to 
the President of the Senate, then even the intervention of the Supreme 
Court cannot stop a dispute regarding a state's electoral votes from 
reaching Congress.   
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Edward B. Foley, Preparing for A Disputed Presidential Election: An Exercise in 

Election Risk Assessment and Management, 51 Loy. U. Chi. L.J. 309, 345 (2019) 

(emphasis added). 

B. Factual Background 
 

1. The 2020 Presidential Election. 

In March of 2020, the Georgia Republican Party nominated David Shafer, 

Shawn Still, Cathy Latham and thirteen other Georgians as Presidential Electors for 

the 2020 presidential election, and the Republican nominees were certified to the 

Secretary of State.  See Joint Appendix (“JA”) Vol. 3, Tab DS-21-2, ¶ 6 (Declaration 

of William Bradley Carver (“Carver Decl.”)).  The general election was held on 

November 3, 2020. Id. at ¶ 7.  On November 20, 2020, Georgia Secretary of State 

Brad Raffensperger and Governor Kemp certified the initial election results, which 

showed that Joe Biden won Georgia by a narrow margin.  Id.  On the same day, 

President Trump, pursuant to O.C.G.A. § 21-2-495, demanded a recount.  Id. 

On December 4, 2020, President Trump and Mr. Shafer, in his capacity as a 

Presidential Elector nominee and voter, filed a judicial contest to the election in the 

Superior Court of Fulton County pursuant to O.C.G.A. § 21-2-521, initiating Trump 

et al. v. Raffensperger et al., Case No. 2020CV343255. Id. at ¶ 8.  On December 7, 

2020, Secretary Raffensperger and Governor Kemp re-certified the election for Joe 
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Biden following the State’s recount. The second certification showed that Biden had 

won Georgia by an even smaller margin.  Id. ¶ 9.  

On December 9, 2020, the Superior Court of Fulton County issued an order 

that it would consider the election contest “in the normal course.”  Id. ¶ 10.  On 

December 11, 2020, President Trump and Mr. Shafer filed an emergency petition 

with the Georgia Supreme Court, Trump et al. v. Raffensperger et al., Case No. 

S21M0561, contending that the lower court would not provide timely relief before 

date the Presidential Electors had to cast their ballots under the ECA (December 14, 

2020). Id. ¶ 11.  On December 12, 2020, the Georgia Supreme Court denied the 

petition on procedural grounds. Id  The election challenge remained pending in the 

Fulton Superior Court.  Id. ¶ 15. 

On December 14, 2020, Mr. Shafer, Mr. Still, Mrs. Latham and the other 

contingently elected Republican Presidential Electors met at the State Capitol.  

Id. ¶ 14.   In the meeting, which was open to the public and the media, the 

Republican Presidential Electors then balloted for President and Vice President as 

required by the ECA.  Id. ¶ 16; see also JA Vol. 4, Tab DS-27 at 3-4; see also JA 

Vol. 8, SS-31; JA Vol. 11, CL-26.   

2. The Fulton County  District Attorney’s Investigation and Prosecution 
of the Presidential Electors. 

 
On January 20, 2022, the Fulton County District Attorney sent a letter to the 

Chief Judge of the Fulton County Superior Court requesting that a special purpose 
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grand jury (“SPGJ”) be impaneled to investigate possible attempts to disrupt the 

administration of the 2020 elections in Georgia. See JA Vol. 2, Tab DS-01 (Shafer 

Notice of Removal (“Shafer Notice”) at Ex. G).  The Superior Court issued an order 

authorizing the SPGJ, and the SPGJ was impaneled on May 2, 2022. The SPGJ 

investigated for nearly eight months, issuing subpoenas compelling the appearance 

of approximately 75 alleged witnesses. The SPGJ was dissolved on January 9, 2023. 

On August 14, 2023, the District Attorney filed an indictment against former 

President Trump, the Presidential Elector defendants, and others. The indictment 

charges Appellants Shafer and Still with violation of the Georgia RICO Act 

(O.C.G.A. §16-14-4) (Count 1), Impersonating a Public Officer (O.C.G.A. § 16-10-

23) (Count 8), two counts of Forgery in the First Degree (O.C.G.A. § 16-9-1) 

(Counts 10 and 16), two counts of False Statements (O.C.G.A. § 16-10-20) (Counts 

12 and 18), and Criminal Attempt to File False Documents (O.C.G.A. § 16-4-1 and 

16-10-20.1) (Count 14). See JA Vol. 1, Tab DS-01 (Shafer Notice at  Ex. A).  Mrs. 

Latham is also charged in Counts 1, 8, 10, 12, and 14, but not in Count 16 (one of 

the forgery counts) or Count 18 (one of the false statements allegations).  Id.8 

 

 

 
8 Mr. Shafer alone is charged in Count 40, which is another False Statements 
allegation.  Id. Only Mrs. Latham is charged in Counts 32-37, which address 
allegations of election and computer fraud in Coffee County.  Id.   
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3.  Proceedings In The District Court and Appeal to This Court. 

All three Appellants filed notices of removal to federal court in the U.S. 

District Court for the Northern District of Georgia.9  Appellant Shafer also filed a 

request for habeas and/or injunctive relief as part of his notice.  On September 20, 

2023, the Honorable Steve Jones held a consolidated hearing for the three 

Presidential Electors.10  On September 29, 2023, Judge Jones entered orders in each 

of the three cases11 denying removal to federal court and remanding these cases to 

State court. 12  All three Appellants timely appealed Judge Jones’ orders to this 

Court.13  This Court consolidated the three appeals.   

SUMMARY OF THE ARGUMENT 
 

 Presidential Electors are created by the Constitution and are elected in federal 

elections to their federal office in which they perform the exclusively federal 

 
9 See JA Vol. I, Tab DS-01 (David Shafer); JA Vol. 5, Tab SS-01 (Shawn Still); JA 
Vol. 8, Tab CL-01 (Cathy Latham). 
10 See JA Vol. 2, Tab DS-09 (David Shafer); JA Vol. 7, Tab SS-13(Shawn Still); JA 
Vol. 10, Tab CL-10 (Cathy Latham). 
11 See JA Vol. 4, Tab DS-27 (David Shafer); JA Vol. 8, Tab SS-31 (Shawn Still); JA 
Vol. 11, Tab CL-26 (Cathy Latham) 
12 The Orders’ reasoning in each of the three consolidated cases as to the Presidential 
Electors’ status as federal officers and removal are the same.  For ease of reference, 
citations to the District Court’s orders for purposes of this brief are specifically to 
the order (the “Order”) issued in Appellant Shafer’s case, JA Vol. 4, Tab DS-27, and 
the same points and principles apply in and for each Appellant. 
13 See JA Vol. 4, Tab DS-30 (David Shafer); JA Vol. 8, Tab SS-34 (Shawn Still); JA 
Vol. 11, Tab CL-29 (Cathy Latham). 
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function of meeting and balloting for President and Vice President.  Like Members 

of Congress, they are federal officers entitled to removal of their State criminal case 

to federal court under the Removal Statute, 28 U.S.C. § 1442.  Because Presidential 

Electors are created by the Constitution, States have no original or reserved powers 

over them:  any authority that a State exercises over Presidential Electors, therefore, 

must be grounded in an express delegation of authority to the State by the 

Constitution. 

 The only express delegation of authority in the Constitution to the States with 

regard to Presidential Electors is Art. II, § 1’s delegation to State legislatures to 

determine the manner of appointment of Presidential Electors.  In Georgia, the 

legislature has set that manner of appointment as state-wide election by popular vote 

in federal elections every four years.  Once the citizens have voted on Election Day, 

the State’s constitutional authority over Presidential Electors is at an end, and 

everything that happens with regard to Presidential Electors thereafter is exclusively 

federal, governed by the Constitution and federal law.  Specifically, Presidential 

Elector duties are mandated by the Constitution (Art. II, § 1 and Amend. XII) and 

the ECA (3 U.S.C. § 1 et seq.), and all disputes over a State’s rightful Presidential 

Electors are constitutionally committed to Congress for resolution.  Art. II, § 1; 

Amend. XII; see also 3 U.S.C. § 15.  By statute (the ECA), Congress has granted 

States a limited window to decide post-Election Day disputes about Presidential 

USCA11 Case: 23-13360     Document: 31     Date Filed: 01/18/2024     Page: 29 of 152 



Page 16 of 57 
 

Electors, but only if the State issues a final judicial decision settling the dispute by 

the ECA’s Safe Harbor date (six days before the date that the ECA requires 

Presidential Electors to meet and ballot for President and Vice President).14 If a State 

does not issue a final judicial decision by the Safe Harbor date, as Georgia failed to 

do in the 2020 election, it has forfeited its opportunity under the ECA’s Safe Harbor 

to participate in adjudicating the dispute about its Presidential Electors, and that 

dispute falls to Congress to resolve on January 6.  3 U.S.C. § 15. 

 In adjudicating this dispute, Congress is not bound by any other actions taken 

by the State with regard to the Presidential Electors.  Id.  Specifically, the State’s 

certification of its vote is not binding on Congress, nor is any certification of the 

Presidential Electors by the Governor.  Id. at §§ 6, 15.15  While Congress certainly 

can consider such certifications in its adjudication, along with other relevant 

 
14 In the 2020 Election, the Safe Harbor date was December 8, 2020, and the date 
the Presidential Electors were required by the ECA to meet and ballot was December 
14, 2020. 
15 The Governor’s certification of the Presidential Electors can be used as a 
tiebreaker at the end of Congress’ adjudication process on January 6 when multiple 
ballots are submitted, and the two houses cannot agree on which ballot is the lawful 
one.  3 U.S.C. § 15; also Siegel at 612 (“We will see that [the ECA] does, under 
certain circumstances, give the governor's certificate legal import. The point here is 
that historically the governor's certification had little or no effect on an electoral 
vote's validity and [the ECA] did not alter that tradition.”); id. at 628-33 (describing 
governor’s certificate as “fail safe”); Coenen & Larson at 866-67 (noting Governor 
certification only relevant as tiebreaker at the end of Congress’ adjudication on 
January 6).  But it has no binding or conclusive weight prior to that time. 
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evidence, such as the contingent presidential elector ballots submitted to Congress 

and any post-Safe Harbor judicial determination, none of these are conclusive or 

binding on Congress in adjudicating the dispute.  Id. at § 15.    

 Here, the Presidential Electors are not indicted for anything relating to the 

manner of their appointment (in which State legislatures do have a constitutionally 

delegated role); they are indicted for actions they took post-Election Day to perform 

their duties as contingently elected Presidential Electors, which are mandated and 

governed exclusively by the Constitution and federal law.  Like Members of 

Congress, who are also created by the Constitution and elected by the States in 

federal elections to perform federal duties, Presidential Electors are federal officers 

for the broad purposes of the Removal Statute and entitled to removal of their case 

to federal court.16  

The District Court also erred in declining to address Appellant Shafer’s 

request for habeas and injunctive relief.  The Supreme Court and this Court’s 

precedent is clear that such relief is appropriate and available when, as here, the 

State’s criminal prosecution is facially preempted by the Constitution and federal 

law.  Indeed, it is exactly these types of situations – when the State is acting outside 

 
16 Additionally, as set forth in detail in Shafer’s Notice of Removal and Request for 
Habeas and Injunctive Relief, the State’s indictment as to the Presidential Electors 
is entirely barred by the Supremacy Clause and preempted by federal law.  See JA 
Vol. 1, Tab DS-01 (Shafer Notice) at pp. 30-50. 
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of its authority and in conflict with the Constitution and federal law – when federal 

courts must and do step in to prevent an ongoing but preventable unconstitutional 

deprivation of citizens’ rights by a State criminal prosecution that is facially 

preempted by the Supremacy Clause and federal law (the ECA).  Had the lower court 

considered these matters on their merits, as it should have, it would and should have 

granted the requested relief and obviated the need for that court (and this one) to 

decide these removal issues. 

STANDARD OF REVIEW 
 

This Court reviews de novo review a district court’s determination of 

jurisdiction and removal. See Castleberry v. Goldome Credit Corp., 408 F.3d 773, 

780–81 (11th Cir. 2005).  A district court’s denial of a request for habeas relief is 

also reviewed de novo.  Ward v. Hall, 592 F.3d 1144, 1155 (11th Cir. 2010).  For 

injunctions, this Court reviews “legal conclusions de novo, factual findings for clear 

error, and the ultimate decision to grant or deny the injunction for abuse of 

discretion.”  Mesa Air Grp., Inc. v. Delta Air Lines, Inc., 573 F.3d 1124, 1128 (11th 

Cir. 2009) (internal citations omitted).   

A district court abuses its discretion when “it applies an incorrect legal 

standard, follows improper procedures in making the determination, or makes 

findings of fact that are clearly erroneous.” Baldwin v. Express Oil Change, LLC, 87 

F.4th 1292, 1301 (11th Cir. 2023) (citing Jysk Bed'N Linen v. Dutta-Roy, 810 F.3d 
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767, 773–74 (11th Cir. 2015) (internal quotations omitted)).  “An error of law is an 

abuse of discretion per se.” Id. (citing Managed Care Advisory Grp., LLC v. CIGNA 

Healthcare, Inc., 939 F.3d 1145, 1153 (11th Cir. 2019) (internal quotation marks 

omitted)).   

ARGUMENT 

The fundamental flaw in the District Court’s conclusion that Presidential 

Electors (including contingently elected Presidential Electors) are not federal 

officers for purposes of the Removal Statute (Sections §§ 1442 and 1445) is its 

failure to recognize and give effect to the critical constitutional distinction between 

the authority under which Presidential Electors are appointed to their offices and the 

exclusively federal authority that governs the office to which they are elected.  The 

District Court correctly noted that the Electors Clause (Art. II, § 1) vests authority 

in State legislatures to decide the manner and means of appointment of presidential 

electors.  It failed to appreciate or apply, however, the constitutionally imposed 

boundaries of that appointment power and to separate it from the exclusively federal 

constitutional authority that presidential electors exercise when they perform the 

functions of the office to which they are elected.  The Order  also failed to consider 

that the resolution of disputes about a State’s Presidential Elector slates in a 

contested election is committed by the Constitution exclusively to Congress, and the 
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States have no constitutionally granted right or authority in such disputes or any right 

to obstruct Congress in its resolution of them.17    

Here, the State has indicted the Republican Presidential Electors not for 

anything relating to the manner and means of their appointment (in which State 

legislatures have a constitutional role) but instead for their actions in exercising their 

federal duty to meet and ballot for President and Vice President – duties that are 

explicitly imposed by the Constitution and federal law and that are exclusively 

federal functions that fall outside the States’ appointment power.  Combined with 

the breadth with which Congress drafted the Removal Statute and the dictates of the 

Supreme Court and this Court to apply it broadly and not “grudgingly,” Presidential 

Electors (including contingently elected Presidential Electors) are federal officers 

performing federal duties when they meet and ballot.  Because it is those actions for 

which they have been indicted by the State, Appellants are federal officers entitled 

to removal under the Removal Statute, and this Court should reverse the District 

Court.18 

 
17 As discussed herein, the ECA’s Safe Harbor is created and governed by federal 
law (the ECA), not the Constitution or state law. 
18A party seeking removal under Section 1442(a)(1) must satisfy a three-pronged test: 
(1) that they were a federal officer or acted under a federal officer; (2) that the actions 
for which they are being charged were performed under the color of that federal 
office or authority; and (3) that they have a colorable federal defense. See Caver v. 
Cent. Alabama Elec. Coop., 845 F.3d 1135, 1142 (11th Cir. 2017) (internal citations 
omitted).  In its remand orders, the District Court determined that Appellants were 
not federal officers and declined to address the other two prongs.  For the reasons 
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Additionally, the District Court improperly declined to address the merits of 

Mr. Shafer’s request for pretrial habeas or injunctive relief based upon the 

Supremacy Clause and preemption.  The lower court claimed that the Younger 

abstention doctrine applied, and that Mr. Shafer had not sufficiently addressed that 

doctrine to permit the court’s pretrial intervention into State prosecution.  This 

contention, however, is simply inaccurate on the face of the record and in the light 

of this Court’s precedent.  Because Younger abstention does not apply when, as here, 

a State’s indictment is facially preempted by the Supremacy Clause and federal law, 

the court erred in declining to consider those claims on the merits and should be 

reversed. 

I. The Federal Officer Removal Statute Applies to Former Federal 
Officers Like Presidential Electors. 

For the 190-year history of the Removal Statute, 28 U.S.C. § 1442, federal 

courts, including the Supreme Court, have applied it to both current and former 

federal officers.  As this Court has acknowledged, until its decision in State v. 

Meadows, Case No. 23-12958, Doc. 79 at p. 17 (11th Cir. Dec. 18, 2023), no court 

has ever before held that former federal officers were excluded from the provisions 

of Section 1442(a)(1) that permit individuals who are criminally charged or civilly 

 
set forth in each Appellants’ Notice of Removal and as established at the 
consolidated September 20, 2023 hearing before the District Court, Appellants 
satisfy all three prongs of the test for federal officer removal. 
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sued for actions that they took as federal officers to remove their cases to federal 

court.19  Neither the State nor the judge raised this issue in the District Court below 

in this or any of the related cases. 

On January 2, 2024, Mr. Meadows filed a Petition for Rehearing En Banc, 

requesting that the full Eleventh Circuit hear and decide this issue.  As argued in 

greater detail in that Petition,20 the panel decision regarding the Removal Statute’s 

scope is inconsistent with the statute’s text, its history, its purpose, and with existing 

precedent.  See Petition (Exhibit A) at 1-11.  The Appellants adopt the points and 

arguments made regarding the Removal Statute by Mr. Meadows in the Petition, and 

they join him in requesting that this Court reconsider its ruling on this matter. 

While the ultimate resolution of this issue regarding the scope of the Removal 

Statute will be dispositive in Appellants’ case with regard to removal to federal court 

pursuant to the Removal Statute, it does not affect or otherwise dispose of Mr. 

Shafer’s separate request that the District Court assert jurisdiction under the pretrial 

Habeas Statute (28 U.S.C. § 2241) and/or under the court’s equitable injunctive 

 
19 The Supreme Court held more than thirty years ago that federal immunity defenses 
protect former federal officers, Nixon v. Fitzgerald, 457 U.S. 731(1982), and the 
only federal court to have addressed this issue directly held the federal officer 
removal statute covers former federal officers as well as current ones.  See New York 
v. Trump, No. 23 Civ. 3773 (AKH), 2023 WL 4614689, at *5 (S.D.N.Y. July 19, 
2023).     
20 Meadows Petition for Rehearing En Banc is attached hereto as Exhibit A. 
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power.  Those claims remain viable regardless of the Removal Statute.  Indeed, if 

the panel’s ruling on the Removal Statute remains the law in the Eleventh Circuit, 

the importance of these two alternative avenues of access to federal courts for former 

federal officers who are criminally charged by a state for actions they performed 

pursuant to the Constitution and federal law as federal officers takes on even greater 

urgency and significance.  Thus, regardless of this Court’s ruling on the Removal 

Statute, it should reverse the District Court’s ruling on the requested habeas and 

injunctive relief and remand for the District Court to consider those matters on their 

considerable merits. 

II. Presidential Electors Are Federal Officers for Purposes of the 
Removal Statute. 
 

Federal courts must construe Section 1442 broadly in favor of removal. See 

Watson v. Phillip Morris Cos., 551 U.S. 142, 147 (2007) (the Removal Statute 

“must be liberally construed”) (quotation omitted); In re Asbestos Prod. Liab. Litig. 

(No. VI), 770 F. Supp. 2d 736, 741 (E.D. Pa. 2011) (“[T]he presumption under the 

federal officer removal statute favors removal.”).  “The federal officer removal 

statute is not ‘narrow’ or ‘limited.’” Willingham v. Morgan, 395 U.S. 402, 406 

(1969) (citations omitted).  “Congress has decided that federal officers, and indeed 

the Federal Government itself, require the protection of a federal forum. This 

policy should not be frustrated by a narrow, grudging interpretation of s 
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1442(a)(1).”  Id. at 407 (emphasis added).  “[T]he right of removal under s 

1442(a)(1) is made absolute whenever a suit in a state court is for any act ‘under 

color’ of federal office….” Id. at 406 (emphasis added). 

Despite recitation of these removal principles, the District Court applied 

precisely such a narrow and grudging interpretation of Section 1442 to deny the 

Presidential Electors removal.  When the applicable law is properly applied, the 

Appellants are federal officers entitled to removal, and the Order should be reversed.    

A.    Because Presidential Electors Are Created By the Constitution  
And Elected By Ballot in Federal Elections to Perform Exclusively 
Federal Duties, They Are Federal Officers Entitled to Removal 
Under Section 1442. 

  
Presidential electors are created by the U.S. Constitution, elected by ballot in 

federal presidential elections,21 and the duties they perform are mandated and 

governed exclusively by the Constitution and federal law.  Only Congress has any 

constitutionally derived authority to adjudicate disputes over which slate of 

Presidential Electors has been appointed in contested elections.  See Art. II, § 1 and 

Amend. XII; Bush v. Gore, 531 U.S. at 155 (“The power [of Congress] to judge of 

the legality of the [electoral] votes is a necessary consequent of the power to count. 

The existence of this power is of absolute necessity to the preservation of the 

 
21 See, e.g., O.C.G.A. § 21-2-285  (explaining that when presidential electors are to 
be elected, the ballot lists the candidates for President and Vice President of the 
United States, not the presidential electors) (emphasis added).   
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Government. The interests of all the States in their relations to each other in the 

Federal Union demand that the ultimate tribunal to decide upon the election of 

President should be [Congress], in which the States in their federal relationships and 

the people in their sovereign capacity should be represented.”) (internal quotations 

and citations omitted) (emphasis added); see also Siegel at 578-651 (explaining  

Congress’ authority under the ECA to adjudicate presidential elector disputes).22  

Under the Twelfth Amendment and the ECA, Congress has sole authority to receive, 

adjudicate, and count Presidential Elector ballots, specifically including returns or 

papers purporting to be a return from a State. See Amend. XII; 3 U.S.C. § 15; 

Bush v. Gore, 531 U.S. at 154; see also Siegel at 578-651 (explaining  Congress’ 

 
22 The Order acknowledges the duty of Presidential Electors to elect the President 
and Vice President and that Presidential Electors perform exclusively federal 
functions.  See JA Vol. 4, Tab DS-27 at pp. 14-16.  But the Order then asserts that 
“there is nothing about these actions or the text of the Constitution that gives 
presidential electors authority or command over any federal activities,” id. at 14, and 
that “the Constitution does not provide for any action that the presidential electors 
may undertake on behalf of the United States.”  Id. at 16.  These statements are 
inconsistent and simply wrong.  The Constitution directly and unequivocally gives 
Presidential Electors the duty to undertake one of the most important federal 
activities – electing the President and Vice President.  See, e.g., Burroughs, 290 U.S. 
at 545(“[P]residential electors . . . exercise federal functions under, and discharge 
duties in virtue of authority conferred by, the Constitution of the United States. The 
President is vested with the executive power of the nation. The importance of his 
election and the vital character of its relationship to and effect upon the welfare and 
safety of the whole people cannot be too strongly stated.) (internal citation omitted) 
(emphasis added). 
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authority under the ECA to adjudicate presidential elector disputes including when 

Congress receives more than one ballot from a State). 

Because Presidential Electors are created by the Constitution, the States have 

no original, reserved, or traditional police power over them.  See Term Limits, 514 

U.S. at 805 (noting the Tenth Amendment “could only ‘reserve’ that which existed 

before and that ‘the states can exercise no powers whatsoever, which exclusively 

spring out of the existence of the national government, which the constitution does 

not delegate to them. No state can say that it has reserved what it never possessed.’”) 

(quoting 1 Story § 627) (emphasis added). State authority to regulate Presidential 

Electors (including through criminal indictment) “had to be delegated to, rather than 

reserved by, the States.” Id.  To justify exercising any authority over Presidential Electors, 

then, the State must articulate an express delegation of such authority given to it by the 

Constitution.  It cannot. 

As to Presidential Electors, the only express constitutional delegation of 

authority to the States is the power of State legislatures to choose the manner of their 

appointment. See U.S. Const. Art. II, § 1, cl. 2; Statement of the Case at A.1., supra.  

Once the citizens have voted for their choice of Presidential Electors on Election 

Day, the appointment power of the State is at an end, and State Constitutional 

authority over Presidential Electors ends. See Art. II, § 1; Amend. XII; 3 U.S.C. § 1.  

The duties that Presidential Electors perform and fulfill once elected (or contingently 
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elected)23 to their offices are exclusively federal, see Art. II, § 1; Amend. XII; 3 

U.S.C. § 15; see also Ray, 343 U.S. at 224–25; Burroughs, 290 U.S. at 545. 

Because there is no constitutional delegation to the States to regulate the 

conduct of Presidential Electors after appointment – i.e., in their meeting and 

balloting for President and Vice President -- or to adjudicate post-appointment 

disputes regarding who a State’s rightful Presidential Electors are, such a power in 

the States simply “does not exist.” See Term Limits, 514 U.S. at 805; cf. Cook v. 

Gralike, 531 U.S. 510, 523 (2001) (emphasis added) (“By process of elimination, 

the States may regulate the incidents of such elections, including balloting, only 

within the exclusive delegation of power” by the Constitution.)  Here, then, the 

Presidential Elector Appellants have been indicted for performing exclusively 

federal functions over which the State has no authority or jurisdiction.  Removal to 

federal court, at a minimum, is required.    

 

 

 
23 See Statement of the Case at A.2, supra, explaining that when an election 
involving the election of presidential electors is contested, as was the case in the 
2020 election, neither set of presidential electors are the actual, rightful, or lawful 
set of presidential electors from a State unless:  (1) a Georgia court issues a final 
judicial decision that declares one slate the winner on or before the ECA’s Safe 
Harbor date (which was Dec. 8, 2020 in the 2020 election); or (2) Congress 
announces its determination as to the rightful slate of presidential electors on January 
6.  See Art. II, § 1; Amend. XII; 3 U.S.C. §§ 5, 15.  
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1. The District Court Erred In Relying On The State’s Constitutional 
Appointment Power to Determine Presidential Electors Are Not Federal 
Officers. 
 

In light of these facts and constitutional structure, the District Court’s reliance 

on the Electors Clause (Art. II, § 1), which gives State legislatures authority over the 

appointment of Presidential Electors, see JA Vol. 4, Tab DS-27 at 13-18, is wholly 

misplaced.  It is undisputed that State legislatures have broad authority over the 

appointment of Presidential Electors under the Electors Clause, but this case has 

nothing to do with the appointment of Presidential Electors under that Clause.  

Instead, this case involves an election where there was an unresolved dispute as to 

Georgia’s rightful presidential electors after Election Day – i.e., after the State’s 

constitutional appointment power was over.  The State’s only ability to participate 

in the Presidential Elector dispute at that point was through the statutorily given 

opportunity under the ECA’s Safe Harbor, see 3 U.S.C. § 5; Statement of the Case 

at A.2., supra, which it failed to do in the 2020 election.  As a result, this unresolved 

controversy was exclusively Congress’s to resolve on January 6, 2021.  Id. 

Importantly, the indictment does not charge the Presidential Electors for 

anything related to their appointment under the Electors Clause but instead only for 

actions they took in exercising their duties that are mandated and governed 

exclusively by the Constitution and federal law that they performed after Election 

Day, i.e., after the State’s constitutional appointment power had terminated.  As a 
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result, the appointment power given to the States by Art. II, § 1 has no bearing on 

whether Presidential Electors are federal officers once they are contingently or 

conclusively appointed on Election Day and thereafter, and the District Court’s 

reliance on it to deny removal was error.24 

2.  The District Court Erred In Relying On Supreme Court Dicta Regarding 
State Appointment Power Instead of More Recent Supreme Court 
Precedent Abrogating It. 
 

For the same reasons, the dicta from Supreme Court cases upon which the 

District Court relied25 is also inapposite:  in each one, the Court was specifically 

addressing the State’s appointment power for presidential electors, not the meeting 

and balloting of Presidential Electors once elected (or contingently elected) to their 

office or the resolution of disputes over Presidential Electors.  None of these 

 
24 Even if Presidential Electors were, in some senses, both state and federal officers, 
removal is nonetheless required.  See, e.g.,  Georgia v. Heinze, 637 F. Supp. 3d 1316, 
1322 (N.D. Ga. 2022) (removing case to federal court where removing party was 
both federal and state officer but acted in scope of his federal duties). 
25 In Ray, the Supreme Court upheld Alabama’s requirement that Presidential 
Electors, as part of their qualification for appointment, must pledge to vote for the 
candidate of their respective political party who received the most votes for President 
and Vice-President. 343 U.S. at 225.  McPherson stands for the unremarkable 
proposition that State legislatures have the authority under the Electors Clause to 
change the manner in which the State appoints its Presidential Electors so long as 
the State’s methods do not conflict with federal law.  146 U.S. 1, 42 (1892).  In 
Burroughs, the Court held that a federal criminal statute requiring disclosure of the 
amount received and expended by a voluntary political committee to influence 
election of presidential electors in two or more states was within Congress’ power, 
not unconstitutional interference with a State’s power to appoint Presidential 
Electors.  290 U.S. at 548. 
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decisions addressed whether Presidential Electors are federal officers for the broad 

purposes of the Removal Statute.   

The District Court placed particular reliance on In re Green, 134 U.S. 377 

(1890).  See JA Vol. 4, Tab DS-27 at p. 12 n.6.  But that case only tangentially 

involved presidential electors and did so in the context of a State’s appointment 

power.  There, a lower federal court had granted habeas relief to a Virginia citizen 

who was charged under state law with voting illegally because he was a convicted 

felon ineligible under Virginia law to vote.  The Supreme Court reversed the grant 

of habeas, determining that Virginia had the authority to prosecute Virginia citizens 

for fraudulently voting for presidential electors because such authority was included 

in the State’s constitutional appointment power.  Id. at 379-80.  This decision makes 

sense because voting for presidential electors by ballot is how they are appointed.   

Additionally, even if the dicta in these cases involving the State’s appointment 

power were relevant, which it is not, the Supreme Court has broken with this dicta 

in later decisions.  In Oregon v. Mitchell, for example, the Court upheld Congress’ 

right to set the voting age for federal elections, but not state or local elections.  In 

reaching this conclusion, the majority specifically relied on the fact that the election 

of presidential electors is a federal, not state, election.  400 U.S. 112, 117-18 (1970). 

Justice Harlan’s dissenting opinion in Mitchell, which the Order cites in 

support of its conclusion, see JA Vol. 4, Tab DS-27 at p. 15, actually defeats it.  
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There, Justice Harlan cited In re Green and Ray in dissenting from the majority’s 

holding that the selection of presidential electors is a federal election, noting that the 

majority’s conclusion was inconsistent with the dicta in these prior decisions.  As 

noted, the majority holding plainly walked back the language in In re Green and 

Ray, which is what sparked Justice Harlan’s dissent. 400 U.S. at 212 n.89.26   

In the more recent case of US Term Limits, Inc. v. Thornton, the Supreme 

Court broke even more sharply from its prior language suggesting that a State’s 

authority over constitutionally created federal officers (such as Members of 

Congress and Presidential Electors) is derived from the States:  

[W]e have noted that “[w]hile, in a loose sense, the right to vote for 
representatives in Congress is sometimes spoken of as a right derived 
from the states, ... this statement is true only in the sense that the states 
are authorized by the Constitution, to legislate on the subject as 
provided by § 2 of Art. I.” United States v. Classic, 313 U.S. 299, 315, 
61 S. Ct. 1031, 1037, 85 L. Ed. 1368 (1941).  

 
514 U.S. at 805 (emphasis added).  Indeed, in Term Limits, the Court relied on the 

fact that Members of Congress (like Presidential Electors) were created by the 

Constitution in holding that States had no original, residual, or reserved powers over 

them under the Tenth Amendment.  Id. at 800-805. As a result, States could only act 

 
26 Justice Rehnquist’s concurrence in Bush v. Gore, also cited by the court, see JA 
Vol. 4, Tab DS-27 at p. 15, does not support the court’s position.  It quotes 
Burroughs to emphasize the federal importance of a federal presidential election, not 
for any point related to Presidential Electors as federal officers either generally or 
for purposes of the Removal Statute.  Id. (citing Bush v. Gore, 531 U.S. at 112 
(Rehnquist, J., concurring)). 
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with regard to Members of Congress (and by the Court’s specific analogy, 

Presidential Electors)27 to the extent that the Constitution expressly granted States 

such rights or authority.  Id.  Because the Constitution did not expressly grant States 

the right to set additional qualifications for Members of Congress, Arkansas’ law 

attempting to set those qualifications was preempted by the Constitution. Id.  

As applied to Presidential Electors, the appointment power given by the 

Constitution to the States does not give them any authority to adjudicate disputes 

regarding Presidential Electors or to otherwise regulate them in the performance of 

their constitutionally prescribed duties.  Instead, Presidential Electors’ duties are 

governed by the Constitution and the ECA, and the authority to decide such disputes 

belongs solely to Congress.  Any State action with regard to these matters (including 

the State’s Indictment) is unauthorized and preempted by the Constitution and 

federal law, not authorized by or within the State’s appointment power.  Because the 

actions for which the Presidential Electors have been indicted are controlled 

 
27 See Term Limits, 514 U.S. at 805 (stating that the duty for States to set the times, 
places, and manner of elections for Members of Congress under Art. I, § 4, cl. 
1“parallels the duty under Article II” that State legislatures choose the manner of 
Presidential Elector appointment and noting that “[t]hese Clauses are express 
delegations of power to the States to act with respect to federal elections.  This 
conclusion is consistent with our previous recognition that, in certain limited 
contexts, the power to regulate the incidents of the federal system is not a reserved 
power of the States, but rather is delegated by the Constitution. ”) (emphasis added).   
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exclusively by the Constitution and federal law, they are federal officers entitled to 

removal to federal court. 

3.  Like the Members of Congress, Presidential Electors Are Federal Officers 
For Purposes of Removal. 
 

This constitutional structure as described in Term Limits is important to the 

federal officer analysis.  Members of Congress are federal officers for purposes of 

the Removal Statute.28  Although the Supreme Court itself analogized Members of 

Congress to Presidential Electors in Term Limits, 514 U.S. at 805,29 the District 

Court inexplicably rejected this analogy.30  But for the reasons the Supreme Court 

 
28 See, e.g., Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408 (D.C. Cir. 
1995) (removing case under § 1442 and affirming quashal of state subpoenas issued 
to a Member of Congress); Williams v. Brooks, 945 F.2d 1322, 1324 n.2 (5th Cir. 
1991) (explaining district court had removal jurisdiction over a state matter against 
a Member of Congress under § 1442(a)(1)); Richards v. Harper, 864 F.2d 85, 86 
(9th Cir. 1988) (same); Hill Parents Ass’n v. Giaimo, 287 F. Supp. 98, 99 (D. Conn. 
1968) (“A member of Congress is unquestionably an officer of the United States as 
this term is commonly used and must be considered as such pursuant to Section 
1442(a)(1).”) 
29 The Supreme Court has made this same comparison in other cases as well.  See, 
e.g., Arizona State Legislature v. Arizona Indep. Redistricting Comm'n, 576 U.S. 
787, 839 (2015) (noting that the Presidential Electors Clause of Article II was “a 
constitutional provision with considerable similarity to the Elections Clause[.]”) 
(emphasis added); Foster v. Love, 522 U.S. 67, 69–70 (1997) (describing the 
Electors Clause as the “counterpart” of the Elections Clause). 
30 The Order also dismisses Term Limits as a non-removal case.  See JA Vol. 4, Tab 
DS-27 at pp. 16-17.  But none of the cases upon which the court relies are removal 
cases either. Indeed, there are no removal cases addressing Presidential Electors 
because no state authority has attempted to interfere with Presidential Electors’ 
performance of their federal duties in their federal office or to usurp Congress’ 
exclusive authority over these matters in the United States’ 247-year history.  In any 
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explained, the reasoning of Term Limits applies equally to Presidential Electors.  See 

Term Limits, 514 U.S. at 805. Like Members of Congress, they are created by the 

Constitution, selected through state-wide election in federal elections, and perform 

their duties exclusively pursuant to the U.S. Constitution and federal law.     

If Presidential Electors are not federal officers, at least for the broad purposes 

of removal, what are they?  How could the Constitution give Congress sole and 

exclusive authority over them and their ballots, including the exclusive right to 

adjudicate competing ballots in a contested election, if the position to which they are 

elected is not a federal office?  It could not.  Nowhere does the Constitution give 

Congress any authority to adjudicate disputes over a State or non-federal office.  

Indeed, the only other relevant adjudicative power that Congress has under the 

Constitution is to adjudicate disputes about its own Members’ elections.  See Art. I., 

§ 5, Cl. 1 (“Each House shall be the Judge of Elections, Returns and Qualifications 

of its own Members[.]”)31   

The relevant Supreme Court precedent, therefore, from Burroughs to Term 

Limits, establishes that for the same reasons that Members of Congress are federal 

 
event, the application of the constitutional principles laid out in Term Limits apply 
by their own terms regardless of the context in which they arise. 
31 The fact that Congress is charged with the similar responsibility to adjudicate 
Presidential Elector disputes as it is disputes regarding its own membership under 
Art. I., § 5, Cl. 1 further supports that Presidential Electors are federal officers.  
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officers for purposes of Section 1442, so too, then, must be Presidential Electors.32  

Mr. Shafer, Senator Still, and Ms. Latham, therefore, are federal officers for the 

broad purposes of removal under Sections 1442 and 1445. 

B. The District Court Erred In Relying On Other Portions of the 
Electors Clause to Deny Removal. 

 
The Order also relies on other language in the Electors Clause to bolster its 

conclusion that Presidential Electors are not federal officers for purposes of removal.  

Because both of these sections upon which the Order relies relate to the inapplicable 

State appointment power, the court erred in relying on them. 

The Order first notes that the Electors Clause prohibits current federal officers 

from serving as Presidential Electors.  It seeks to transform this commonsense 

prohibition into evidence that Presidential Electors are not, themselves, federal 

officers.  See JA Vol. 4, Tab DS-27 at pp. 13-14.  In particular, based upon the 

Black’s Law Dictionary definition of “officer”, the Order posits that to be a federal 

officer, an individual must “hold[] an office of trust, authority, or command.” Id. at 

13. Because the Electors Clause excludes current federal officers from serving as 

 
32 The District Court also stated that the “purpose” of federal officer removal is not 
served by finding that Presidential Electors are federal officers.  See JA Vol. 4, Tab 
DS-27 at pp. 18-19.  According to the court, the purpose of Section 1442 is to protect 
those acting in the scope of their federal authority within the States when their 
actions are warranted by the federal authority they possess.  Id. at 18 (quotations 
omitted).  As established herein, however, that is precisely what Presidential 
Electors do – they act within the State pursuant to authority granted them by the 
Constitution to perform their federal duties –i.e., meet and ballot for President.   
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Presidential Electors, the Order concludes that “[b]y design, therefore, presidential 

electors cannot be individuals who hold a place of trust or profit or authority from 

the United States and thus do not meet the office of trust category of being a federal 

officer.”  Id. at 14 (emphasis added).   

As noted, this portion of the Electors Clause addresses the appointment of 

Presidential Electors, i.e., who can and cannot be appointed to that office, which is 

not at issue under the facts of this indictment.  Additionally, the Black’s Law 

Dictionary’s definition of officer is unnecessary to discern the word’s meaning in 

Section 1442.   Presidential Electors are nominated, put on the ballot, and elected to 

their office in a federal election by the popular vote by the citizens of Georgia just 

like Members of Congress.  See Mitchell, 400 U.S. at 117-18 (election of presidential 

electors is a federal election).  Such persons are elected federal officials -- indeed, 

what else could they be?  These facts, combined with the Supreme Court admonition 

that the term “federal officer” is to be construed broadly for purposes of the Removal 

Statute, see Watson, 551 U.S. at 147, render the Black’s Law Dictionary definition 

inapplicable and irrelevant.   

But even if this Court were to ignore those determinative facts, the fact that 

the Constitution prevents a currently serving federal officer from also concurrently 

serving as a federal Presidential Elector is at least consistent with Presidential 

Electors also being federal officers.  Members of Congress are also prohibited by 
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the Constitution from serving in another federal office during their tenure in 

Congress, see Art. I, § 6, cl. 2,33 but they are nonetheless federal officers for purposes 

of removal.  Thus, the Electors Clause’s prohibition on currently serving federal 

officers from also serving in a second federal office as a Presidential Elector, is 

simply common sense and consistent with other similar provisions of the 

Constitution.  It is no indication that Presidential Electors themselves are not federal 

officers.  Indeed, the existing precedent and commentary on this issue indicates that 

there is perhaps no higher position of trust given to officers in the federal government 

than Presidential Electors except, perhaps, the President.  See, e.g., Burroughs, 290 

U.S. at 545 (“[P]residential electors . . . exercise federal functions under, and 

discharge duties in virtue of authority conferred by, the Constitution of the United 

States. The President is vested with the executive power of the nation. The 

importance of his election and the vital character of its relationship to and effect 

upon the welfare and safety of the whole people cannot be too strongly stated.) 

(internal citation omitted) (emphasis added); cf. United States v. Trump, Case No. 

1:23-CR-00257-TSC, ECF No. 1, ¶ 9 (D.D.C. Aug. 1, 2023) (describing the process 

“by which the results of the election for President of the United States are collected, 

 
33 “No Senator or Representative shall, during the Time for which he was elected, 
be appointed to any civil Office under the Authority of the United States, which shall 
have been created, or the Emoluments whereof shall have been encreased during 
such time; and no Person holding any Office under the United States, shall be a 
Member of either House during his Continuance in Office.” 
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counted, and certified” as a “federal government function” that is “foundational to 

the United States’ democratic process”) (emphasis added). 

Additionally, in attempting to distinguish Term Limits from this case, the 

Order attaches significance to the facts that the Electors Clause prohibits anyone 

from serving as a Presidential Elector who is paid by the U.S. Treasury and that 

Presidential Electors are eligible to receive a stipend from the State of Georgia.  See 

JA Vol. 4, Tab DS-27 at p. 17.  This portion of the Electors Clause, however, also 

addresses Presidential Elector appointment, which is not relevant to the context here.  

Further, as explained above, the fact that current federal officers (who are paid by 

the U.S. Treasury) cannot also serve as federal Presidential Electors supports, rather 

than detracts from, the fact that Presidential Electors are federal officers.   

Also, the Term Limits holding is based upon the States having no original or 

residual powers over the qualifications of Members of Congress because those 

offices were created by the Constitution.  Term Limits, 514 U.S. at 800–01. It 

mentions only in passing that Members of Congress receive salaries from the federal 

treasury as ancillary support for its primary constitutional premise; the Court in no 

way intimated that a federal salary was a necessary component of a federal office 

for any purpose, and certainly not for purposes of the Removal Statute.  

Finally, the stipend that Presidential Electors are eligible to receive pursuant 

to O.C.G.A. § 21-2-13 is of no moment.  That statute simply offers Presidential 
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Electors a small allowance pursuant to the State’s appointment power, which, as 

established, has nothing do to with the activities for which the Presidential Electors 

are indicted here. 

Thus, the Order’s reliance on this inapposite and inapplicable language in the 

Electors Clause addressing the appointment of Presidential Electors was error.  This 

State legislature’s appointment power is not at issue here, and it in no way negates 

that Presidential Electors are elected to federal office and are entitled to removal. 

C.     In the 2020 Election In Georgia, Both Sets of Presidential Electors  
Were Contingently Elected, And Both Sets Were Federal Officers 
For Purposes of the Federal Removal Statute. 

 
The Order also rejected removal for the indicted Presidential Electors 

because they were “not yet (and never became) [] 2020 presidential elector[s] for 

the State of Georgia,” and even if they were so-called contingent Presidential 

Electors, “contingent presidential electors are a creation of Georgia state law, not 

federal law” and “[t]here is no federal corollary that provides for contingent 

presidential electors.”  See JA Vol. 4, Tab DS-27 at p. 20.  These statements and 

analysis fundamentally misstate and misapply the law to Presidential Electors, 

including contingently elected Electors. 

First, as explained herein, the State’s constitutionally delegated appointment 

power ends on Election Day, and at that point, all matters addressing Presidential 

Electors, including contingently elected Electors and the resolution of disputes 
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regarding the same, are within the sole constitutional jurisdiction of Congress.  See 

Art. II, § 1; Amend. XII; 3 U.S.C. §§ 1, 15.  Additionally, contingently elected 

Presidential Electors can only be and are created by federal law, not Georgia law.  

The Constitution and the ECA give Congress the exclusive authority to resolve 

these disputes, and federal law – not state law – governs the State’s limited 

opportunity to participate in Presidential Elector disputes under the ECA’s Safe 

Harbor provision in Section 5.  See 3 U.S.C. §§ 5, 15; see also Statement of the 

Case at A.2., supra.  When there is a dispute after an election regarding a State’s 

rightful Presidential Electors, both sets of Presidential Electors are contingently 

elected as a matter of constitutional and federal law until this dispute is resolved.  

See 3 U.S.C. §§ 5, 15; see also Statement of the Case at A.2., supra. That resolution 

happens in one of two ways, both of which are controlled by federal law.   

In the first, Section 5 of the ECA gives States a limited opportunity to settle 

Presidential Elector disputes if the State can render a final judicial decision34 on that 

issue by the ECA’s Safe Harbor date in Section 5. See 3 U.S.C §§ 5, 15; see also 

Statement of the Case at A.2, supra. But, when a State fails to issue a final decision 

on or before this “Safe Harbor” deadline (as Georgia failed to do in 2020), its 

 
34 As explained herein, Georgia’s adjudicative process for purposes of Section 5 of 
the ECA is a judicial contest. O.C.G.A. § 21-2-520 et seq.  
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opportunity to adjudicate the Presidential Elector dispute is forfeit.  At that point, 

only Congress can resolve the dispute when it adjudicates the ballots on January 6. 

See 3 U.S.C. §§ 5, 15; Siegel at 613-34.   

In this circumstance, neither set of Presidential Electors is conclusively 

elected until January 6, and both sets of Presidential Electors remain contingently 

elected until Congress settles that matter on January 6 as a matter of the Constitution 

and federal law (the ECA), not as a result of any state law.  3 U.S.C. § 15; Siegel, 

613-34.  All of these processes post-Election Day are governed by federal law (the 

Constitution and the ECA), and the state law process that is invoked is only pursuant 

to (and restrained by) the limited authority given to the state by the ECA.   

Applying these provisions to the 2020 election in Georgia, the Presidential 

Electors were nominated by their respective political parties in March of 2020 and 

placed on the ballots for the November 2020 election.  The citizens of Georgia 

voted on November 3, 2020.  At that point, the State of Georgia’s constitutionally 

prescribed role over the appointment of Presidential Electors was at an end, and all 

constitutional authority over Presidential Electors actions and their ballots, 

including any disputes regarding the same, belonged to solely Congress.  See 

Amend. XII and 3 U.S.C. §§ 1, 5, 15.   

Had the court in Trump et al. v. Raffensperger et al., Case No. 

2020CV343255 (Fulton County Super. Ct. 2020) issued a final decision in that case 
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on or before December 8, 2020 (the ECA’s Safe Harbor date), then that decision 

would have been conclusive on Congress in counting ballots on January 6, 2021.  

It would have settled the dispute over presidential electors for Georgia.  See 3 

U.S.C. §§ 5, 15.  That judicial challenge, however, did not produce a final decision 

on or before the ECA’s Safe Harbor date of December 8, 2020.  Indeed, no hearing 

or other proceeding was ever had in that case.  As a result, Georgia did not meet 

the ECA’s Safe Harbor, it forfeited its opportunity under the ECA to decide the 

dispute, and the dispute, therefore, fell exclusively to Congress to resolve on 

January 6 as a matter of constitutional law and the ECA.  See Amend. XII; 3 U.S.C. 

§§ 5, 15.   

While the State of Georgia and its citizens could submit evidence to 

Congress to consider in its adjudication of the dispute, including multiple ballots 

from purported or contingent presidential electors (3 U.S.C. § 15), the Governor’s 

certificate of ascertainment (3 U.S.C. §§ 6, 15), or even a post-Safe Harbor judicial 

decision, the State no longer had any authority or ability to make a conclusive 

determination for Congress about that dispute because it failed to meet the ECA’s 

Safe Harbor provisions.  See 3 U.S.C. § 15.  At that point, neither set of Presidential 

Electors was conclusively elected as a matter of law, and both sets of Presidential 

Electors remained contingently elected until Congress settled that matter on 
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January 6, 2021 as a matter of pure federal law.  See 3 U.S.C. § 15; Siegel at 613-

34. 

Despite these unambiguous provisions of the Constitution and the ECA, 

however, the State claims that the Biden Presidential Electors were conclusively 

and finally elected when the Governor of Georgia certified (and re-certified) them 

as the State’s Presidential Elector.  See generally Indictment, JA Vol. 1, Tab DS-

01 at Ex. A; see also JA Vol. 2, Tab DS-07 at pp. 2-3, 6-7, 11-12.  Without citation 

to any relevant authority or reconciling the direct conflict between this concocted 

position and the express provisions of the ECA, the State then decrees that the 

Republican Presidential Electors who were not certified by the Governor to be 

unlawful, false, and fraudulent and, therefore, guilty of crimes in exercising their 

Presidential Elector duties.  See generally Indictment, JA Vol. 1, Tab DS-01 at Ex. 

A; see also JA Vol. 2, Tab DS-07 (State Response) at pp. 2-3, 6-7, 11-12. 

Problematically for the State, the ECA is clear that once the State misses its 

Safe Harbor date (as Georgia did in 2020), the unresolved dispute over Presidential 

Electors is committed solely to Congress, which has specifically authorized the 

submission of both presidential elector ballots and purported ballots to it to 

adjudicate those disputes.  See 3 U.S.C. §§ 5, 15; Siegel at 613-34.  The ECA is 

equally clear that a Governor’s certification of a particular slate of Presidential 

Electors has no binding effect on Congress whatsoever in its adjudication of this 
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dispute.  See 3 U.S.C. §§ 5, 6, 15; also Siegel at 612 (“We will see that [the ECA] 

does, under certain circumstances, give the governor's certificate legal import. The 

point here is that historically the governor's certification had little or no effect on 

an electoral vote's validity and [the ECA] did not alter that tradition.”); id. at 628-

33 (describing governor’s certificate as “fail safe”); Coenen & Larson at 866-67 

(noting Governor certification only relevant as tiebreaker at the end of Congress’ 

adjudication on January 6).35   

Once the State misses that Safe Harbor date, as Georgia did in 2020, nothing 

that the State does or submits is binding on Congress in adjudicating between two 

or more competing Presidential Elector ballots on January 6.  See 3 U.S.C. §§ 5, 

15; Siegel at 613-34; Coenen & Larson at 866-67.  Congress will receive and weigh 

for itself whatever evidence is submitted to it for that purpose, including multiple 

elector ballots and papers purporting to be elector ballots (as ECA Section 15 

makes clear), the Governor’s certification(s) (Section 6 of the ECA), and any post-

Safe Harbor judicial determination.  But it is not bound by any of those in making 

 
35 The Governor’s certification can come into play in Congress as a tiebreaker, but 
only at the end of the adjudication process by Congress on January 6 if the two 
houses cannot agree on which slate of Presidential Electors is the lawful one.  It has 
no legal weight or binding effect prior to that time in a contested election with two 
or more slates of Presidential Electors.  See 3 U.S.C § 15; see also Siegel at 612-34.  
It cannot be used, therefore, to declare one set of Presidential Electors the proper or 
lawful ones for a State before Congress’ adjudication on January 6.   
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its decision once the Safe Harbor date has passed.  See 3 U.S.C. §§ 5, 6, 15; see 

also Siegel at 612, 628-33. 

So, despite the fact that the Biden Presidential Electors had the Governor’s 

certification in 2020, neither slate of Presidential Electors had any superior legal 

standing to the other in Congress’ adjudication of the dispute under the plain terms 

of the ECA.  See 3 U.S.C. §§ 5, 15; see also Siegel at 612-34.  As a result, the 

State’s attempt to declare as legally conclusive the Biden slate certified by the 

Governor and to use that false premise to criminalize all actions taken by the non-

certified set of Presidential Electors is directly contrary to the Constitution and 

openly defies and obstructs the express provisions of the ECA.   

That the District Court also misunderstood and misapplied these relevant 

provisions of constitutional and federal law is made clear by its incorrect assertion 

that “[t]here is no federal corollary that provides for contingent presidential 

electors.”  See JA Vol. 4, Tab DS-27 at p. 20.  To the contrary, as outlined herein, 

the Constitution and the ECA specifically create this very contingent structure.  

Indeed, the ECA itself directly addresses how Congress will resolve disputes 

between two or more competing presidential elector ballots (i.e., contingently 

elected presidential electors) at least five separate times.  See 3 U.S.C § 15; see also 

Siegel at 613-34; Statement of the Case at A.2, supra.   
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In sum, everything that happens with regard to Presidential Electors after 

Election Day – including the resolution of disputes about Presidential Electors -- is 

governed by the Constitution and federal, not state, law.  Even the ECA’s Safe 

Harbor is created by and governed by federal law.  As such, the Presidential 

Electors are federal officers entitled to removal. 

III. The District Court Erred In Declining to Consider Mr. Shafer’s 
Request for Habeas and Injunctive Relief.36 

 
The Supremacy Clause ousts States from interfering with exclusively federal 

functions, including through indictment. When State authorities nonetheless pursue 

criminal indictments that interfere with or obstruct areas of exclusive federal 

authority, federal courts are empowered to protect federal sovereignty from such 

improper indictments through the Writ of Habeas Corpus, 28 U.S.C. § 2241 (the 

“Habeas Statute”)37 or by exercise of its equitable authority through injunction or 

 
36 In its order, the District Court declined to certify the habeas and injunctive relief 
question for appeal.  Under the Supreme Court’s decision in BP P.L.C., 141 S. Ct. 
at 1542-43, no such certification is necessary.  In BP, the Supreme Court noted that 
permitting broad review of remand orders would serve efficiency and clarified that 
appeals pursuant to Section 1447(d) encompass the district court’s entire remand 
order.  Id. at 1542.  The habeas and injunctive relief requests are addressed in the 
Court’s remand order.   
37 See, e.g., Braden v. 30th Jud. Cir. Ct. of Kentucky, 410 U.S. 484, 508 (1973) 
(Rehnquist, J., dissenting) (citing Wildenhus’s Case, 120 U.S. 1 (1887); In re 
Loney, 134 U.S. 372 (1890); In re Neagle, 135 U.S. 1). Such pre-trial federal relief 
is also available when the State attempts to criminalize actions that interfere with 
the authority and operations of the federal government. See In re Loney, 134 U.S. 
372 (1890) (granting pretrial habeas relief to regular citizen, not federal officer, 
charged with perjury under Virginia criminal laws where Virginia was barred by 
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declaratory relief.38 

A. The District Court Erred As A Matter of Law In Declining to 
Consider Mr. Shafer’s Request for Habeas Relief On The Merits 
Based Upon Its Incorrect Application of Younger Abstention 
Principles. 
 

“Federal courts have a virtually unflagging obligation ... to exercise the 

jurisdiction given to them.” Colo. River Water Conservation Dist. v. United 

States, 424 U.S. 800, 817 (1976). Abstention is “an extraordinary and narrow 

exception to the duty of a District Court to adjudicate a controversy properly 

before it.” Id. at 813.  “[A]bstention must be justified by weighty concerns of 

comity and judicial administration, and even then abstention should not be ordered 

without a careful balancing of those concerns against concerns favoring the 

 
the Supremacy Clause from charging under state criminal law because he was 
testifying pursuant to federal law about a matter exclusively within the purview of 
Congress and, therefore, of the federal government); U.S. ex rel. Noia v. Fay, 300 
F.2d 345, 354-55 (2d Cir. 1962), aff’d sub nom. Fay v. Noia, 83 S. Ct. 822 (1963) 
(noting Supreme Court has upheld issuance of pre-trial federal writ in State 
prosecutions where the State court had “no jurisdiction to entertain an action so 
inseparably connected with the functioning of the National Government”), 
abrogated on other grounds by Wainwright v. Sykes, 433 U.S. 72, 85, 97 S. Ct. 
2497, 2505, 53 L. Ed. 2d 594 (1977); cf. People of State of New York v. Eno, 155 
U.S. 89, 94 (1894) (“When the petitioner is in custody by State authority for an act 
done or omitted to be done in pursuance of a law of the United States… the courts 
of the United States have frequently interposed by writs of habeas corpus and 
discharged prisoners who were held in custody under state authority”) (quoting Ex 
parte Royall, 117 U.S. 241, 252 (1886) (emphasis added)). 
38 If jurisdiction were asserted over this case under the pretrial habeas statute or the 
court’s injunctive power, determination of the issues regarding the Removal Statute 
would not be necessary. 
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exercise of federal jurisdiction.”  Murray v. Carrier, 477 U.S. 478, 518–19 (1986) 

(Brennan, J. dissenting on other grounds) (citations omitted); Doran v. Salem Inn, 

Inc., 422 U.S. 922 (1975)).   

In refusing to consider Mr. Shafer’s request for habeas relief, the lower 

court did not acknowledge or address these important admonitions regarding 

assertion of jurisdiction and instead opined that Mr. Shafer had not satisfied the 

Younger abstention hurdles to that relief.  See JA Vol. 4, Tab DS-27 at p. 32.39  

 
39 Younger abstention requires that absent extraordinary circumstances, a federal 
court should not enjoin a state court prosecution.  Hughes v. Att'y Gen. of Fla., 377 
F.3d 1258, 1262–63 (11th Cir. 2004).  The State’s lack of authority and jurisdiction 
to bring or pursue an indictment are considered such “extraordinary circumstances.”  
See, e.g., Footnote 39.  Additionally, Younger abstention, by its own terms, only 
applies to claims for injunctive or declaratory relief, not to habeas claims, and the 
Supreme Court has not applied Younger abstention principles in the habeas context.  
See, e.g., Fair Assessment in Real Est. Ass'n, Inc. v. McNary, 454 U.S. 100, 122 
(1981) (“Abstention” is often cited as an application of the comity principle.  Not 
surprisingly then, we have applied the abstention doctrine only in equity actions.”) 
(emphasis added) (internal citations omitted).  Instead, the Supreme Court has 
applied habeas exhaustion principles in the habeas context and labeled this 
exhaustion doctrine as its own “abstention” doctrine.  Fay v. Noia, 372 U.S. 391, 
419 (1963), overruled on other grounds by Wainwright v. Sykes, 433 U.S. 72 (1977), 
abrogated on other grounds by Coleman v. Thompson, 501 U.S. 722 (1991); see also 
Murray, 477 U.S. at 518 n.1 (noting important difference between “abstention in the 
habeas context and in other contexts.”).  Nonetheless, the former Fifth Circuit, in in 
Kolski v. Watkins, 544 F.2d 762, 766 (5th Cir. 1977) -- a decision that is binding in 
this Circuit – grafted the requirements of Younger into the habeas context.  Thus, 
although the applicable law and statutes do not actually require or allow the 
application of the Younger abstention principles in addition to the habeas exhaustion 
principles to be imposed before pretrial habeas relief can be granted, that is currently 
the law in this Circuit absent an en banc or Supreme Court decision correcting this 
error.  Even so, this Court made clear in Hughes itself that Younger abstention does 
not apply where, as here, the State’s action is facially preempted. 
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The court acknowledged that Mr. Shafer argued that Younger does not apply “to 

claims that federal authority immunizes an individual, like Shafer, from state 

prosecution,” id. at 33, but then dismissed the Supreme Court authority cited for 

that proposition because it was not criminal or habeas case.  Id.  The Order, 

however, misses the mark.   

1. Younger Abstention Does Not Apply In Cases Like This One, 
Where Federal Preemption Is Facially Conclusive. 
 

This Court’s precedent is clear on this point.  Indeed, one of the cases that 

the District Court cites – Hughes v. Att'y Gen. of Fla -- stands for this very 

proposition. 377 F.3d 1258, 1265 (11th Cir. 2004) (courts do not abstain under 

Younger when federal preemption is facially conclusive). 

Here, Mr. Shafer’s request for habeas and injunctive relief overwhelmingly 

established that the State’s indictment is facially and conclusively preempted by 

the Constitution and federal law.  See JA Vol. 1, Tab DS-01 at pp. 30-50.  

Specifically, Mr. Shafer established that that the State’s indictment of the 

Presidential Electors is barred by the Supremacy Clause and also preempted under 

both types of conflict preemption and both types of field preemption.   

As to the Supremacy Clause and as discussed in more detail above, the 

Constitution creates Presidential Electors and vests the States only with the 

authority for their legislatures to set the manner of their appointment. See Term Limits, 

514 U.S. at 805; see also Statement of the Case at A.1. and Section II.A., supra.  
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“[T]he Framers intended the Constitution to be the exclusive source” of authority 

over officer, like Presidential Electors, which are created by the Constitution, and 

they “divested” States of any power with regard to them that is not expressly granted 

to them in the Constitution.  Term Limits,514 U.S. at 800–01; see also Statement of 

the Case at A.1. and Section II.A., supra.20  Because the State here is not and cannot 

be acting pursuant to the power granted by the Constitution to the Georgia state 

legislature to set the manner of appointment of Presidential Electors, it is divested 

of any authority over them, and its indictment is preempted under the Supremacy 

Clause.  See also JA Vol. 1, Tab DS-01 (Shafer Notice) at pp. 35-36. 

Mr. Shafer also established that the State’s indictment is facially and 

conclusively preempted under both types of federal conflict preemption because 

(1) it makes it impossible to comply with both federal and state law, and (2) the 

attempted application of state law in the indictment obstructs the execution of 

Congress’ purposes and objectives.  See JA Vol. 1, Tab DS-01 at (Shafer Notice) 

at pp. 39-40.  First, the indictment makes compliance with both Georgia law (as 

applied by the State here) and federal law, the ECA.  As noted, the ECA specifically 

permits the submission of both presidential elector ballots and “purported” or 

contingent presidential elector ballots to Congress for its adjudication. 3 U.S.C. § 

15. The State’s indictment, however, criminalizes the submission of contingent or 

“purported” presidential elector ballots to Congress. See JA Vol. 1, Tab DS-01 at 
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Ex. A,  pp. 13-17, 20, 28, 31-32, 35-42, 76-81. Under the State’s application of 

state law in its indictment, Mr. Shafer could not take the necessary steps to both 

execute a contingent or purported presidential elector ballot (as he was plainly 

entitled to do under the ECA) and also comply with the State’s attempted application 

of its criminal laws. The State’s indictment conflicts with the plain language of the 

ECA, and it is preempted. 

Conflict preemption also applies because criminalizing the submission of 

contingent or “purported electoral ballots to Congress as is specifically anticipated by 

the ECA facially obstructs Congress’ objectives and purposes expressed in the ECA.  

The ECA is explicit that Congress is to receive both presidential elector ballots and 

contingent or purported presidential electoral ballots so that it can exercise its 

exclusive constitutional authority to adjudicate the valid, lawful ballots. See JA Vol. 

1, Tab DS-01 at 39-40; 3 U.S.C. § 15; see also Statement of the Case at A.2. and 

Section II.A., supra.  When a State attempts to criminalize the submission of these 

ballots and purported ballots, as the State has done here, it plainly and directly 

obstructs Congress’ objectives and purposes (indeed, its exclusive authority) under 

the ECA – Congress obviously cannot adjudicate what the State improperly 

precludes it from even receiving.  See JA Vol. 1, Tab DS-01 at 39-40. 

Finally, Mr. Shafer established that both types of field preemption apply here 

as well because (1) Congress, through its exclusive constitutional authority and the 
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ECA, has completely occupied the field of regulating Presidential Electors when 

they meet and cast their ballots and (2) because the federal interest is so dominant 

that enforcement of state laws is precluded.  See JA Vol. 1, Tab DS-01 at 36-39.  

First, the Constitution vests solely Congress with the authority to receive and 

adjudicate presidential elector ballots and purported ballots, and states have no 

constitutionally assigned role in this process.  Id.; Statement of the Case at A.1.-2. 

and Section II.A., supra.  Additionally, Congress has exercised its authority through 

the ECA, and its regulation of and over the casting, collection, adjudication, and 

counting of presidential elector ballots and purported presidential elector ballots is 

comprehensive. Indeed, the ECA has been described as so “detailed” and 

“comprehensive” that even federal courts would be divested of jurisdiction to 

interfere with Congress’ authority to adjudicate and count presidential elector 

ballots. Bush v. Gore, 531 U.S. at 155 (2000); see also JA Vol. 1, Tab DS-01 at 36-

39; Siegel at 625-34 (describing in detail the comprehensive provisions of the ECA, 

their application, and their legislative history). Through the ECA, then, Congress has 

comprehensively occupied the field in presidential elector (and contingent 

presidential elector) balloting and adjudication, and the States have no authority 

under the ECA to inject themselves into this process.  See JA Vol. 1, Tab DS-01 at 

36-39. 
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Additionally, field preemption also applies because the federal interest here 

is so dominant that the exclusion of any state law must be presumed.  Id.  As noted, 

only the federal government has any interest in Presidential Electors meeting and 

balloting; States are given no role in these matters by the Constitution and are, 

therefore, divested of any authority to insert themselves into it.  Term Limits, 514 

U.S. 800-01, 805; JA Vol. 1, Tab DS-01 at 36-39; Section II.A., supra.   

The power [of Congress] to judge of the legality of the [electoral] votes 
is a necessary consequent of the power to count. The existence of this 
power is of absolute necessity to the preservation of the Government. 
The interests of all the States in their relations to each other in the 
Federal Union demand that the ultimate tribunal to decide upon the 
election of President should be [Congress], in which the States in their 
federal relationships and the people in their sovereign capacity should 
be represented. 
  

Bush v. Gore, 531 U.S. at 155 (internal quotations and citations omitted) (emphasis 

added); see also Burroughs, 290 U.S. at 545 (“[P]residential electors . . . 

exercise federal functions under, and discharge duties in virtue of authority 

conferred by, the Constitution of the United States. The President is vested with 

the executive power of the nation. The importance of his election and the vital 

character of its relationship to and effect upon the welfare and safety of the whole 

people cannot be too strongly stated.) (internal citation omitted) (emphasis added); 

see also In re Loney, 134 U.S. at 376 (1890) (holding states cannot use state 

criminal laws to interfere with Congress’ adjudication of a dispute over who was 
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the correct Congressman to be seated because that function is so inseparably 

connected to the functioning of the national government). 

In sum, Mr. Shafer conclusively established that the State’s indictment was 

facially preempted, which renders Younger abstention inapplicable under this 

Court’s precedent.  See JA Vol. 1, Tab DS-01 at pp. 30-50.  The District Court, 

however, ignored these dispositive facts to improperly avoid addressing the merits 

of the requested habeas and injunctive relief.   

2. The District Court Improperly Disregarded Applicable Supreme 
Court Precedent. 
 

The District Court also attempted to distinguish and disregard specific 

Supreme Court precedent authorizing the requested relief under these 

circumstances.  For example, the Order dismisses the Supreme Court’s holding in 

Armstrong, 575 U.S. at 326 that “if an individual claims federal law immunizes him 

from state regulation, the court may issue an injunction upon finding the state 

regulatory actions preempted” because Armstrong was not a criminal or habeas 

case.  But the case that Armstrong itself cited for this very proposition was a 

criminal habeas case -- Ex parte Young.  See Armstrong, 575 U.S. at 326 (citing 

Ex parte Young, 209 U.S. 123, 155–156 (1908)).  Obviously, the Supreme Court 

saw no meaningful distinction in the application of this principle in the 

administrative context of Armstrong and the criminal habeas context in Ex parte 
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Young.  As such, the Armstrong principle applies with equal force in this criminal 

habeas case, and the lower court erred in attempting to distinguish it.  

In short, the District Court erred as a matter of law in declining to address 

Mr. Shafer’s request for habeas relief on the merits, and this Court should reverse 

and remand. 

B. The District Court Also Erred in Declining to Consider Mr. 
Shafer’s Request for Injunctive Relief on the Merits. 
 

The District Court also declined to address the requested injunctive relief 

because “Shafer does not assert any statute or legal basis for his request for equitable 

relief” and therefore “Shafer has not met his burden in establishing the method upon 

which the Court may travel to award equitable relief.”  See JA Vol. 4, Tab DS-27 at 

p. 35.  Again, this determination is belied by the record and misstates the law.   

Appellant Shafer supported his argument and requested relief with citation to 

examples of other federal courts, including this Court and the Supreme Court, 

exercising their equitable power in exactly the manner that Appellant Shafer 

requested.  See JA Vol. 3, DS-14 at pp. 13-14 (citing Armstrong, 575 U.S. at 326 

(“[I]f an individual claims federal law immunizes him from state regulation, the 

court may issue an injunction upon finding the state regulatory actions preempted.”) 

(emphasis added) and Smith v. Meese, 821 F.2d 1484, 1491 (11th Cir. 1987) (“In 

light of United States v. McLeod, approving a broad injunction against 

unconstitutional pattern of state prosecutions, and cases such as Fitzgerald v. Peek 
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and Wilson v. Thompson, enjoining specific state prosecutions, it is clear that the 

federal courts have both the jurisdiction and competence to enjoin unconstitutional 

prosecutorial decisionmaking of state officials.”) (emphasis added)).   

Additionally, as Justice Scalia made clear in Armstrong, “[t]he ability to sue to 

enjoin unconstitutional actions by state and federal officers is the creation of courts 

of equity, and reflects a long history of judicial review of illegal executive action, 

tracing back to England.  It is a judge-made remedy[.]”  575 U.S. at 327.  “What our 

cases demonstrate is that, ‘in a proper case, relief may be given in a court of equity 

... to prevent an injurious act by a public officer.” Id. (citations omitted); see also 

Liu v. Sec. & Exch. Comm'n, 140 S. Ct. 1936, 1946–47 (2020) (“[I]t is well-

established that federal courts have ‘inherent equitable powers’ that are ‘available for 

the proper and complete exercise’ of their jurisdiction.”)  (citations omitted).  In short, 

the District Court’s proffered reason for declining to exercise equitable jurisdiction 

is refuted by the record and by precedent from the Supreme Court and this Court.  It 

should also be reversed. 

CONCLUSION 

For all the reasons set forth herein, the decision of the lower court should be 

reversed. 
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CERTIFICATE OF COMPLIANCE 
 

The undersigned hereby certifies that the foregoing Appellants’ Joint Brief 

complies with the Federal Rules of Appellate Procedure and this Court’s Rules, 

including Rule 32(a)(7)’s type volume limit because, excluding the portions of the 

brief that do not count toward the type volume limit, this Joint Brief contains 14,191 

words.1  

This the 18th day of January, 2024.  

/s/ Holly A. Pierson  
Holly A. Pierson  
Georgia Bar No. 579655  
Counsel for David J. Shafer 
 
/s/ Thomas D. Bever   
Thomas D. Bever 
Georgia Bar No. 055874 
Counsel for Defendant Shawn Still 
 
/s/ William G. Cromwell 
William G. Cromwell 
Georgia Bar No. 197240 

Counsel for Appellant Cathleen Latham 
 

 
  

 
1 On January 10, 2024, Appellants filed a motion to file its Joint Brief in excess of 
the 13,000 word limit, requesting that the limit be extended to 15,000 words.  That 
motion has not yet been decided.  Should the Court deny the motion, Appellants 
request the opportunity to submit a conforming corrected Joint Brief. 
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The undersigned hereby certifies that on the date set forth below, a true and 

accurate copy of the foregoing Appellants’ Joint Appendix filed electronically with 

the U.S. Court of Appeals for the Eleventh Circuit through the Court’s ECF system, 

which will send notice of this filing to all counsel of record.  

This the 18th day of January, 2024.  

/s/ Holly A. Pierson  
Holly A. Pierson  
Georgia Bar No. 579655  
Counsel for David J. Shafer 
 
/s/ Thomas D. Bever   
Thomas D. Bever 
Georgia Bar No. 055874 
Counsel for Defendant Shawn Still 
 
/s/ William G. Cromwell 
William G. Cromwell 
Georgia Bar No. 197240 

 Counsel for Appellant Cathleen Latham 
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