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Directed Verdict - Legal Standard

CPLR § 4401 provides that “[a]ny party may move for judgment with respect to a cause of action
or 1ssue upon the ground that the moving party 1s entitled to judgment as a matter of law, after the
close of the evidence presented by an opposing party with respect to such cause of action or 1ssue
or at any time on the basis of admissions.”

A motion for a directed verdict 1s fully available in a non-jury trial. See, e.g., Eion Michael
Properties, LLC v. 102 Bruckner Blvd. Realty LLC, 143 A.D.3d 622, 622,40 N.Y.S.3d 378, 379
(2016).

Criminal Statutes predicate for § 63(12) claims so standard = “clear and convincing evidence”

AG cannot possibly meet this rigorous standard — or any evidentiary standard
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What The Evidence Has Established

« Claims involve only successful and profitable loan transactions

« No late/missed payments, loans all paid back timely with $100mm+ interest

« SOFCs and certifications were submitted in connection with those loan transactions
« Only the specific parties involved in those transactions made any submissions

- Certifications were true and accurate when made — loan covenants not violated

« SOFCs and certifications accurate 1n all material respects

« SOFC values lower than actual values

« SOFCs had valid and obvious disclaimers negating intent, materiality and reliance

« No evidence of agreement to support conspiracy claims

 Banks relied on their own independent valuation analysis not SOFC values

 No intent to defraud, no default, no breach, no reliance, no unjust profits, no victims




SCEF DOC. NO. 1653 RECEI VED NYSCEF: 12/ 15/202

No Real-World Impact

All profitable loan transactions

No evidence anything would have been different

No party complaining or alleging fraud

No fraud victim = just banks satisfied with profitable loans

AG converts standard commercial real estate loan transactions into “fraud”

Exxon Mobil, 2019 WL 6795771, at *2 (finding no violation of § 63(12) where the NYAG
had “produced no testimony . . . from any investor who claimed to have been misled by any
disclosure™).
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No Proof of Intent and/or Materiality

As this Court held, the Attorney General must demonstrate “some component of intent and

materiality” to establish the second through seventh causes of action. People v. Alamo Rent A Car,
Inc., 174 Misc 2d 501, 505 (Sup. Ct. N.Y. Cty. 1997) NYSCEF No. 1541, p. 20) (Summary
Judgment Order).

Attorney General has completely failed to introduce evidence of materiality or intent and instead
simply relies on this Court’s summary judgment decision.

That decision specifically determined intent and materiality must be established at trial.

Defendants are therefore entitled to judgment as a matter of law on the remaining causes of action
and as to the 1ssue of disgorgement.




SCEF DOC. NO. 1653 RECEI VED NYSCEF: 12/ 15/202

Materiality is an Essential Element

As Court recognized - for Counts II-VII Materiality 1s an essential element
Statutes make this clear:

Issuance of a false financial statement occurs when an individual, with intent to defraud,
“knowingly makes or utters a written instrument which purports to describe the financial condition .
.. which 1s mnaccurate in some material respect” or “represents in writing that a written instrument
purporting to describe a person’s financial condition . . . 1s accurate . . . whereas he knows it 1s
materially inaccurate 1n that respect.”

Insurance fraud = “causes to be presented” a “written statement as part of, or in support of, an
application for the 1ssuance of” a “commercial insurance policy,” which he “knows” to “contain
materially false information” with an intent to defraud. /d. § 176.05.




SCEF DOC. NO. 1653 RECEI VED NYSCEF: 12/ 15/202

The Compliance Certificates Incorporate Materiality

“The foregoing presents fairly in all material respects the financial condition of Guarantor at
the period presented.”

(May 10, 2016 Compliance Certificate)

“All of the representations and warranties made by Guarantor under Section 9(1)-(v1) and
gectlﬁn 9(1x)-(xx1) of the Guaranty remain true and correct in all material respects as of the
ate hereof . . ..”

(May 10, 2016 Compliance Certificate)

Guarantor made only this representation

Material maccuracy 1s the standard — cannot read this out of Certificate
Representation made as part of a contractual obligation

Bank (contracting party) did not assert any breach claim

AG cannot now step 1nto shoes of private party and enforce contract terms
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OPO Loan

“Guarantor shall have delivered to Lender his (1) Statement of Financial Condition prepared by
Guarantor as of June 30, 2013, (11) Excess Reserve over Disbursement Schedule dated June 30,
2013 prepared by Guarantor and Schedule of Contingent Liabilities dated June 20, 2013, and (111)
the first (2) pages of recent filed tax returns . . . , together with a representation from Guarantor
that there has been no material change 1n any of the foregoing that would result in Guarantor not
being able to meet covenants applicable to Guarantor as set forth in Guaranty.” (OPO Loan, Section

6.1)

In connection with the complying with certain financial covenants under the loan, the guaranty
provided: “Guarantor shall deliver to Lender his Compliance Certificate” (OPO Guaranty, Section
10)
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40 Wall Street Loan: No Material Adverse Effect or Change

“Borrower does not have any contingent liabilities, liabilities for taxes, unusual forward or long-
term commitments or unrealized or anticipated losses from any unfavorable commitments that are
known to Borrower and reasonably likely to have a Material Adverse Effect, except as referred to
or reflected 1n said financial statements. Since the date of the financial statements, there has been no
material adverse change in the financial condition, operations or business of Borrower, Guarantor
or the Property from that set forth in said financial statements.” (40 Wall Loan, Section 3.1.10)

““‘Material Adverse Effect’ shall mean any material adverse effect upon (1) the business operations,
economic performance, assets, condition (financial or otherwise) or results of operations of
Borrower, Guarantor or the Property, (11) the ability of Borrower or Guarantor to perform their
respective obligations under any of the [Loan Documents, (111) the enforceability or validity of any
of the Loan Documents, the perfection or priority of any Lien created under any of the Loan
Documents or the rights, interests or remedies of Lender under any of the Loan Documents, or (1v)
the value, use or operation of, or cash flows from, the Property.” (40 Wall Loan, Page S-1-16)

9
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40 Wall Street Loan: No Material Adverse Effect or Change

“Until the Debt and Guaranteed Obligations have been paid 1n full, Guarantor . . . shall deliver to
Lender not later than September 30th of each calendar yar, Guarantor’s annual financial statements
prepared 1n a form previously provided to Lender by Guarantor from an independent firm of
certified public accountants acceptable to Lender . . . and prepared in accordance with GAAP 1n all
material respects (except as disclosed therein), including a balance sheet, and certified by
Guarantor as being true, correct and complete and fairly presenting the financial condition
and results of such Guarantor and [ | shall deliver to Lender, not later than April 30th of each year, a
certificate signed by Guarantor certifying to the fact that as of March 31st of each year, there has
been no material adverse change in Guarantor’s financial condition from that shown on
Guarantor’s annual financial statements . . . ” (Guaranty of Recourse Obligations, Section 5.2)




SCEF DOC. NO. 1653 RECEI VED NYSCEF: 12/ 15/202

NYAG’s Own Complaint Incorporates Materiality

Total Number of Paragraphs Referencing Materiality: 48

Complaint Paragraphs: 15, 19, 57, 61, 258, 261, 290, 399, 406, 407, 421, 431, 449, 452,
471,475, 589, 590, 591, 593, 594, 608, 609, 610, 611, 618, 635, 636, 637, 639, 640, 642,
643, 650, 658,668, 675, 699, 701, 728, 735, 744, 759, 795, 806, 821, 832, and 833.

Total Number of Paragraphs Referencing Materiality in Loan Covenants: 25

Paragraphs that Deal With Loan Covenants: 19, 290, 589, 590, 591, 593, 594, 608, 609,
610,611, 618, 635, 636, 637, 639, 640, 642, 643, 650, 658, 668, 728, and 735.
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NYAG’s Own Complaint Incorporates Materiality

For example:

“In multiple instances, the loan agreement required that Mr. Trump certify the accuracy
of that statement. In particular, the agreement contained a provision entitled, “Full and
Accurate Disclosure.” This provision required Mr. Trump to make a representation that
no information contained in any loan document or in “any written statement furnished by
or on behalf of Borrower or any other party pursuant to the terms of the” loan or
associated documents “contains any untrue statement of a material fact or omits to state
a material fact necessary to make any material statements contained herein or therein
not misleading in light of the circumstances under which they were made.” (Compl. q

589.) (emphasis added)
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May 10,2016

LENDER: Deutsche Bank Trust Company Americas

GUARANTOR: Donald J, Trump
; s goonne 4. Net Worth of Guarantor. In respect of Section 10(iii) of the Guaranty, the "Net Worth" of
BORROWIER: Trump Endeavor 12 LLC, & Delaware lmited iabifity company Guarantor for the period ending on June 30, is not less than (x) Two Billion Five Hundred Million
401 North Wabash Venture LLC, a Delaware limited l!ablllty sy ($2,500,000,000) Dollars times (y) the applicable Step-Down Percentage on the date hercof.
Trump Old Post Office LLC, a Delaware limited liability company : "

ek A 3ok

| Financial Information. As applicable (please check applicable box below and insert the : . ) .
appli o date ) IN WITNESS WHEREOF, Guarantor has executed this Compliance Certificate as of the
pplicable date below): date set forth above

e [X] Attached hereto is Guarantor's Statement of Financial Condition as of June 30, 2014
(Section 11(A) of the Guaranty).
[X] Attached hereto is Guarantor's Schedule of Contingent Liabilities as of June 13, 2014
(Section 11(B) of the Guaranty).
[X] Attached hereto is'(iuaranmr’s Excess Revenue over l)isburs_emem Schedule for the DONALD J. TRUMP
twelve (12)-month period ended June 30, 2014 (Section 11(C) of the Guaranty).

The foregoing presents fairly in all material respects the financial condition of Guarantor at the
period presented.
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Falsifying Business Records - Intent

Falsification of business records in the second degree requires making or causing a false entry in the business
records of an enterprise or the making or causing of the omission of true entries in the business records of an
enterprise with an “intent to defraud.” N.Y. Penal Law § 175.05 (emphasis added).

The intent to defraud 1s “commonly understood to mean” to act with intent “to cheat someone out of money,
other property or something of value.” People v. Hankin, 175 Misc. 2d 83, 89 (N.Y. Crim. Ct. Kings Cnty.
1997) (citing People v. Saporita, 132 A.D.2d 713, 715 (2d Dep’t 1987)). It involves “frustrat[ing] the legal
rights of another,” see §. Indus. v. Jeremias, 66 A.D.2d 178, 181 (2d Dep’t 1978), or misleading with the
purpose of “leading another into error or to disadvantage,” People v. Briggins, 50 N.Y.2d 302, 309 (1980)
(Jones, J., concurring). Thus, it 1s more than an intent to deceive. See Hankin, 175 Misc. 2d at 89.

Falsification of business records 1n the first degree requires the additional element that the defendant intends to
commit another crime or “to aid or conceal the commission thereof.” Id. § 175.10; see also People v. Reyes, 69

A.D.3d 537, 538 (1st Dep’t 2010).

No evidence of ”another crime” 1n the record
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Issuing False Financial Statements — Intent/Materiality

[ssuance of a false financial statement occurs when an individual, with intent to defraud,
“knowingly makes or utters a written instrument which purports to describe the financial condition .
.. Which 1s maccurate in some material respect” or “represents in writing that a written instrument
purporting to describe a person’s financial condition . . . 1s accurate . . . whereas he knows 1t 1s
materially mmaccurate 1n that respect.” N.Y. Penal Law § 175.45 (emphasis added).




