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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

DONALD J. TRUMP, DONALD TRUMP, JR.,
ERIC TRUMP, ALLEN WEISSELBERG,
JEFFREY MCCONNEY, THE DONALD J.
TRUMP REVOCABLE TRUST, THE TRUMP
ORGANIZATION, INC., TRUMP
ORGANIZATION LLC, DJT HOLDINGS LLC,
DJT HOLDINGS MANAGING MEMBER,
TRUMP ENDEAVOR 12 LLC, 401 NORTH
WABASH VENTURE LLC, TRUMP OLD
POST OFFICE LLC, 40 WALL STREET LLC,
and SEVEN SPRINGS LLC,

Case No.

NOTICE OF PETITION

Petitioners,
For a Judgment Under Article 78 of the CPLR
-against-

THE HONORABLE ARTHUR F. ENGORON,
J.S.C., and PEOPLE OF THE STATE OF NEW
YORK by LETITIA JAMES, ATTORNEY

GENERAL OF THE STATE OF NEW YORK,

Respondents.
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PLEASE TAKE NOTICE that upon the annexed verified petition of Donald J. Trump,
Donald Trump, Jr., Eric Trump, Allen Weisselberg, Jeffrey McConney, The Donald J. Trump
Revocable Trust, The Trump Organization, Inc., The Trump Organization, LLC, DJT Holdings
LLC, DJT Holdings Managing Member, Trump Endeavor 12 LLC, 401 North Wabash Venture
LLC, Trump Old Post Office LLC, 40 Wall Street LLC, and Seven Springs LLC, duly verified
on the 14th of November 2023, and the exhibits annexed thereto, the undersigned will move this
Court before a Justice at the Courthouse located at 27 Madison Avenue, New York, New York
10010 at 9:30 am on Monday, December 11, 2023, or as soon thereafter as counsel may be

heard, for a Judgment granting the relief in the annexed Verified Petition as follows:



(a) on the first cause of action, annulling and vacating Supreme Court’s October 20, 2023
(NYSCEF Doc. No. 1584), and October 26, 2023 (NYSCEF Doc. No. 1598),
summary findings of contempt as in violation of lawful procedure pursuant to CPLR
§ 7803(3);

(b) on the second cause of action, annulling and vacating Supreme Court’s October 20,
2023 (NYSCEF Doc. No. 1584), and October 26, 2023 (NYSCEF Doc. No. 1598),
summary findings of contempt as in excess of Supreme Court’s jurisdiction pursuant
to CPLR § 7803(2);

(c) On the third cause of action, finding that Supreme Court’s gag order entered on the
record on October 3, 2023, and so-ordered on October 26, 2023, (NYSCEF Doc. No.
1619) is in excess of Supreme Court’s jurisdiction under CPLR § 7803(2);

(d) On the fourth cause of action, finding that Supreme Court’s gag order entered on
November 3, 2023 (NYSCEF Doc. No. 1631), is in excess of Supreme Court’s
jurisdiction under CPLR § 7803(2); and

(e) Granting such further and additional relief as the court deems just and proper.

PLEASE TAKE FURTHER NOTICE that pursuant to C.P.L.R. §§ 7804(c) and (e),

you must serve a verified answer, any supporting affidavits, and a certified transcript of the

record of the proceeding at least five days before the return date.



Dated: New York, New York
November 15, 2023

Respecgfully submitted,

BBA MADAIO & ASSOCIATES,
LLP
112 West 34th Street, 17th & 18th
Floors New York, New York 10120
Phone: (908) 869-1188
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST JUDICIAL DEPARTMENT

In the Matter of the Application of: Case No.

DONALD J. TRUMP, DONALD TRUMP, JR.,
ERIC TRUMP, ALLEN WEISSELBERG,
JEFFREY MCCONNEY, THE DONALD J.
TRUMP REVOCABLE TRUST, THE TRUMP
ORGANIZATION, INC., THE TRUMP
ORGANIZATION, LLC, DJT HOLDINGS
LLC, DJT HOLDINGS MANAGING
MEMBER, TRUMP ENDEAVOR 12 LLC, 401
NORTH WABASH VENTURE LLC, TRUMP
OLD POST OFFICE LLC, 40 WALL STREET
LLC, and SEVEN SPRINGS LLC,

VERIFIED JOINT ARTICLE 78
PETITION

Petitioners,
For a Judgment Under Article 78 of the CPLR
-against-

THE HONORABLE ARTHUR F. ENGORON,
J.S.C., and PEOPLE OF THE STATE OF NEW
YORK by LETITIA JAMES, ATTORNEY

GENERAL OF THE STATE OF NEW YORK,

Respondents.
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TO APPELLATE DIVISION, FIRST JUDICIAL DEPARTMENT OF THE STATE OF
NEW YORK:

Petitioners Donald J. Trump, Donald Trump, Jr., Eric Trump, Allen Weisselberg, Jeffrey
McConney, The Donald J. Trump Revocable Trust, The Trump Organization, Inc., The Trump
Organization, LLC, DJT Holdings LLC, DJT Holdings Managing Member, Trump Endeavor 12
LLC, 401 North Wabash Venture LLC, Trump Old Post Office LLC, 40 Wall Street LLC, and
Seven Springs LLC (collectively, “Petitioners”), by their attorneys, Habba Madaio & Associates

and Robert & Robert PLLC, allege the following as and for their Verified Petition against The



Honorable Arthur F. Engoron, J.S.C. (“Justice Engoron”) and the People of the State of New
York by Letitia James, Attorney General of the State of New York (the “Attorney General” and
together with Justice Engoron, “Respondents”):

PRELIMINARY STATEMENT

1. “The assumption that respect for the judiciary can be won by shielding judges
from published criticism wrongly appraises the character of American public opinion. Foritisa
prized American privilege to speak one’s mind, although not always with perfect good taste, on
all public institutions. And an enforced silence, however limited, solely in the name of
preserving the dignity of the bench, would probably engender resentment, suspicion, and

contempt much more than it would enhance respect.” Bridges v. California, 314 U.S. 252, 270-

271 (1941).

2. Petitioners bring this proceeding to redress Justice Engoron’s serious and
continuing violation of the procedural and substantive rights guaranteed to them under New
York law and the United States Constitution.

3. The conduct at issue arises from the ongoing, highly publicized trial of the
Attorney General’s civil enforcement action captioned People v. Trump, et al., pending in
Supreme Court, New York County, under Index No. 452564/2022. On the second day of trial,
Justice Engoron entered a “gag order” forbidding Petitioners' from “posting, emailing, or
speaking publicly about any members of [his] staff” (the “Gag Order””). A month later, Justice
Engoron expanded the Gag Order to preclude Petitioners’ counsel from “making any public

statements, in or out of court, that refer to any confidential communications, in any form,

! The order also applies on its face to the Attorney General as a party to the case but is plainly directed at, and has
only been enforced as against, Petitioners.



between my staff and me” (the “Supplemental Gag Order,” and with the Gag Order, “Gag
Orders”).

4. The Gag Orders unconstitutionally infringe on Petitioners’ freedom of speech
guaranteed by the First Amendment and Article I, Section 8 of the New York Constitution.

5. Justice Engoron may not, by judicial decree, transmogrify the court’s summary
contempt power into an unfettered license to inflict public punishments on a defendant for the
defendant’s out-of-court statements made for the benefit of the fourth estate. Nor does the
court’s summary contempt power authorize Supreme Court and its staff to actively and
independently investigate and prosecute violations of a gag order.

6. Justice Engoron’s enforcement of the Gag Order has violated multiple sections of
the Judiciary Law and casts serious doubt on his ability to function as an impartial finder of fact
in a bench trial. His extraordinary expansion of that order both limits and chills advocacy on
Petitioners’ behalf and precludes counsel on pain of contempt from making a record of
misconduct and bias in a public courtroom.

7. Prior restraints, i.e., orders that suppress speech based on content and viewpoint
and in advance of its expression, are presumptively invalid. Only a clear and present danger of a
serious, substantive evil can justify such an infringement on the freedom of speech the First
Amendment and the New York Constitution protects.

8. This constitutional protection is at its apogee where the speech in question is core
political speech, made by the frontrunner for the 2024 Republican Presidential nomination,
regarding perceived partisanship and bias at a trial where he is subject to hundreds of millions of

dollars in penalties and the threatened prohibition of his lawful business activities in the state.



0. The speech giving rise to the Gag Order, a post on Petitioner Donald J. Trump’s
(“President Trump”) Truth Social account, included a photograph of Justice Engoron’s principal
law clerk (the “Principal Law Clerk™) and Senator Chuck Schumer. In the caption, President
Trump described the Principal Law Clerk as “Schumer’s girlfriend” and stated that she “[wa]s
running this case against me.”

10. The Principal Law Clerk had originally posted that photograph of the Principal
Law Clerk and Senator Schumer on a public Instagram account with the handle
“greenfield4civilcourt,” an account explicitly linked to her unsuccessful 2022 campaign for the
Democrat nomination for New York County Civil Court. It was then reposted by a public
Twitter account, @JudicialProtest, and ultimately reposted by President Trump.

11. It is apparent to anyone attending the trial or reading contemporaneous press
coverage that the Principal Law Clerk plays a visible role in the trial, as she sits immediately
adjacent to Justice Engoron on the bench, consulting with him on almost every ruling and
passing contemporaneous notes.

12. Justice Engoron has also sanctioned President Trump under the Gag Order for an
October 25, 2023, comment made to the Associated Press outside of the courtroom about a
“person who is very partisan sitting alongside” Justice Engoron. Completely disregarding
President Trump’s own testimony that the comment referred to the testifying witness, Michael
Cohen, and not the Principal Law Clerk, Justice Engoron has used the Gag Order to muzzle
President Trump’s legitimate and well-founded concerns regarding the partiality of the factfinder
at his trial.

13. On its face, the Gag Order prevents any speech, no matter how innocuous or

relevant, about any member of Justice Engoron’s staff. As applied to President Trump, it also



prevents a presidential candidate from commenting on the public conduct and possible ethical
violations of a critical member of Justice Engoron’s chambers, who sits right beside him on the
bench throughout the trial.

14. While the desire to protect his staff may seem understandable, the Gag Orders, as
entered, are not narrowly tailored to do so. The mere potential that speech may anger or provoke
others likewise does not entitle Justice Engoron to suspend wholesale the rights afforded litigants
by the First Amendment and the New York Constitution. The First Amendment does not permit
Justice Engoron to restrict speech based on the audience’s anticipated unruly reaction— that is a
forbidden “heckler’s veto.”

15. At base, President Trump has been, under threat of fine or incarceration,
precluded from offering his perception of how his own bench trial is being conducted. Neither
the First Amendment nor the New York Constitution permits such a grave curtailment of plainly
protected speech in a trial playing out on a national and international stage.

16. The Supplemental Gag Order, which prohibits counsel from “making any public
statements, in or out of court, that refer to any confidential communications, in any form,
between my staff and me,” compounds Petitioners’ significant injuries.

17. In the weeks after the Gag Order was entered, counsel for Petitioners repeatedly
raised with Justice Engoron and observed on the record the Principal Law Clerk’s unusual public
presence on the bench, constant note-passing, eye-rolling, facial expressions, and visible role in
the proceedings. Counsel’s advocacy comported with their ethical obligations to competently
and zealously represent their clients.

18. In closing the record to any further commentary on the Principal Law Clerk, the

Supplemental Gag Order both insulates Justice Engoron from contemporaneous criticism and



denies Petitioners and the appellate courts a complete record on the appeal of the final judgment.
Indeed, Justice Engoron has gone so far as to have his courtroom camera angle adjusted, which
now no longer reveals collaboration between him and the Principal Law Clerk while on the
bench and has instructed counsel that they cannot make an oral motion regarding the Principal
Law Clerk.

19. The Supplemental Gag Order also runs afoul of black-letter law mandating that an
absolute privilege attaches to in-court statements by counsel.

20. Justice Engoron’s enforcement of the Gag Order is plagued by myriad procedural
and jurisdictional infirmities, and he has consistently violated the Judiciary Law and the Rules of
the Appellate Division, First Department.

21. Justice Engoron has twice invoked his limited summary contempt power to level
punitive fines against President Trump for purportedly contumacious conduct that indisputably
took place outside of the courtroom and Justice Engoron’s immediate view and was never raised
by any party to the proceeding, let alone by motion on notice.

22. Justice Engoron did not explain how the conduct, which consisted of an archived
post on the Trump campaign website and comments to the media reported by the Associated
Press, came to his attention, nor have any of his putative sources been entered into the record.
These circumstances imply that Justice Engoron independently reviews press accounts about the
trial and conducts his own, unprompted internet research into Petitioners’ out-of-court speech.
Such activities dehors the record are particularly inappropriate given that Supreme Court, in this
instance, is the sole factfinder, which concomitantly imposes elevated duties of impartiality and
fairness toward all litigants. There is no public record sufficient to support a summary finding of

contempt.



23. Likewise, Justice Engoron’s reliance on “evidence” such as (i) his own testimony
describing his proximity to his law clerk and the layout of the bench and witness box, (i1)
unidentified statements describing a witness by his name, (iii) yet another out-of-court statement
to the press preceding the issuance of the Gag Order, and (iv) the Oxford English Dictionary was
plainly inappropriate and insufficient to justify a contempt finding.

24. Additionally, while Justice Engoron has never identified any statutory authority in
punishing President Trump, his findings do not comport with the procedural or substantive
requirements for either civil or criminal contempt, each of which carry certain due process
guarantees. Those guarantees were wholly ignored here.

25. Justice Engoron’s imposition of concededly punitive fines of $5,000 and $10,000,
respectively, is far in excess of the statutory limitations applicable to both civil and criminal
contempt.

26. Finally, inasmuch as Justice Engoron viewed the purportedly contumacious
statements as impugning his integrity and that of his staff, it was error for Justice Engoron even
to preside over the subject contempt proceedings.

27. Justice Engoron accompanies each abuse of his authority with a warning to
President Trump that the punishments will increase in severity until, apparently, Justice Engoron
imprisons President Trump without abiding by any of the procedural protections to which
President Trump is entitled by law.

28. Justice Engoron’s abrogation of Petitioners’ constitutional rights during a
presidential campaign and his egregious and continuing abuse of the summary contempt power

in a trial that has captured the attention of the nation and the world cannot be overstated.



29. The imposition of the Gag Orders and continued enforcement thereof exceeds
Justice Engoron’s jurisdiction and violates the First Amendment of the United States
Constitution and Article I, Section 8 of the New York Constitution. Justice Engoron’s
imposition of summary punishment exceeds Justice Engoron’s jurisdiction, violates the Judiciary
Law and the Rules of this Court, and constitutes an arbitrary and capricious exercise of Supreme
Court’s contempt powers. Accordingly, Petitioners respectfully request that this Court annul and
vacate the Gag Orders and the attendant contempt findings and prohibit the enforcement thereof.

JURISDICTION AND VENUE

30. This Court has jurisdiction pursuant to CPLR §§ 7804(b) and 506(b)(1), and
pursuant to Judiciary Law § 755, which provides that an order imposing summary punishment
for contempt is reviewable in a proceeding under Article 78 of the CPLR.

31. Venue in this Court is proper pursuant to CPLR § 506(b)(1) because the action, in
the course of which the matter sought to be enforced or restrained originated, is triable in
Supreme Court, New York County.

THE PARTIES

32. Petitioner Donald J. Trump is the beneficial owner of a vast number of corporate
entities which, although legally distinct, operate colloquially as the Trump Organization.

33. Petitioner Donald Trump, Jr., is an Executive Vice President of certain Trump
Organization entities and maintains a business office at 725 Fifth Avenue, New York, New
York.

34, Petitioner Eric Trump is Executive Vice President of certain Trump Organization
entities and Chairman of the Advisory Board of the Donald J. Trump Revocable Trust and

maintains a business office at 725 Fifth Avenue, New York, New York.



35. Petitioner Allen Weisselberg served as the Chief Financial Officer of the Trump
Organization from 2003 to July 2021 and, during that time, maintained a business office at 725
Fifth Avenue, New York, New York.

36. Petitioner Jeffrey McConney is the Controller of the Trump Organization and
maintains a business office at 725 Fifth Avenue, New York, New York.

37. Petitioner The Donald J. Trump Revocable Trust, by its trustee Donald Trump,
Jr., is a trust governed under the laws of the State of Florida, of which Petitioner Donald J.
Trump is the sole beneficiary.

38. Petitioner The Trump Organization, Inc. is a New York corporation.

39. Petitioner The Trump Organization, LLC is a New York limited liability company
with a principal place of business in New York.

40. Petitioner DJT Holdings LLC is a Delaware limited liability company with a
principal place of business in New York.

41. Petitioner DJT Holdings Managing Member LLC is a Delaware limited liability
company registered to do business in New York.

42. Petitioner Trump Endeavor 12 LLC is a Delaware limited liability company
registered to do business in New York.

43. Petitioner 401 North Wabash Venture LLC is a Delaware limited liability
company.

44. Petitioner Trump Old Post Office LLC is a Delaware limited liability company.

45. Petitioner 40 Wall Street LLC is a New York limited liability company.

46. Petitioner Seven Springs LLC is a New York limited liability company.

47. Respondent The Honorable Arthur F. Engoron, J.S.C, is a Justice of the Supreme



Court, New York County. Justice Engoron is assigned to the action captioned People v. Trump,
et al., Index No. 452564/2022.

48. Respondent People of the State of New York by Letitia James, Attorney General
of the State of New York is the Plaintiff in the action captioned People v. Trump, et al., Index
No. 452564/2022.

FACTS COMMON TO ALL CAUSES OF ACTION

49. The Attorney General initiated the underlying civil enforcement action captioned
People v. Trump, et al., Index No. 452564/2022, in Supreme Court, New York County on
September 21, 2022, following a three-year investigation into Petitioners’ business practices that
included interviews of more than 65 witnesses and the review of millions of pages of documents
seeking myriad equitable remedies, including cancellation of business certificates and a
disgorgement penalty of $250 million. A copy of the complaint is annexed hereto as Exhibit A.

A. The First Gag Order

50. On October 3, 2023, the second day of trial, Justice Engoron conducted an off-
the-record conference with the parties wherein he advised that he had learned that President
Trump reposted to his social media account on the online platform “Truth Social” a photograph
of the Principal Law Clerk with Senator Schumer, with President Trump’s commentary thereon.

51. The Principal Law Clerk was appointed as Justice Engoron’s principal law clerk
in 2019 and has served Justice Engoron in that capacity for the entirety of the underlying
proceeding.

52. In 2022, the Principal Law Clerk campaigned unsuccessfully for a Democrat
nomination to Manhattan Civil Court. In connection with her campaign, and while serving as

Justice Engoron’s law clerk, the Principal Law Clerk created and maintained a website,
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Instagram account, and Twitter account. The website “greenfield4civilcourt.com,” which
remains functional, includes a link to, infer alia, the Principal Law Clerk’s Instagram page,
created and maintained under the handle “@greentield4civilcourt.”

53. Upon information and belief, the “greenfield4civilcourt” Instagram account was
maintained as a public page through the time of President Trump’s Truth Social post. The
account has since been set to private.

54. Beginning in or about early 2022, the Principal Law Clerk used the
“greenfield4civilcourt” Instagram account to publish dozens of public political posts, including
endorsements from the Village Independent Democrats and Grand Street Democrats,
photographs with Democratic party leadership, and statements expressing support for
Democratic incumbents and policies. A compilation of screenshots of those posts is annexed
hereto as Exhibit B.

55. On February 26, 2022, the Principal Law Clerk posted on her public
“greenfield4civilcourt” Instagram page that she was withdrawing from the Democratic primary
for Civil Court. See Exhibit C.

56. In subsequent months, the Principal Law Clerk continued to actively post on her
“greenfield4civilcourt” account. For example, on March 6, 2022, the Principal Law Clerk posted
about her political activities with the Village Independent Democrats, with the caption:
“petitioning with the @villagedems who have endorsed incredible candidates like
@bradhoylman @nycformaloney.” See Exhibit D.

57. Justice Engoron has likewise permitted the Principal Law Clerk to contribute to
Democrat causes in 2022 and 2023 in excess of the amount permitted by the Rules on Judicial

Conduct. 22 N.Y.C.R.R. § 100.5. A summary of those contributions from the official New York
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state website is annexed hereto as Exhibit E. The Principal Law Clerk contributed over $3,000
to Democrat-affiliated organizations in 2022 and over $900 in 2023. Id. These prohibited
contributions include contributions to partisan organizations that actively support Attorney
General James and oppose President Trump, made while the case is pending. See, e.g., “Letitia
James Serves as Last Line of Defense Against Trump Administration,” available at

https://www.gothamgazette.com/130-opinion/981 1-letitia-james-last-line-defense-against-trump-

administration. The Principal Law Clerk also attended partisan political events while this case
was pending, where speakers, inter alia, openly advocated for Joe Biden, and commented on the
fight against “development and the profits of big real estate” and the “consequences of the

former President,” i.e., Mr. Trump. See https://www.youtube.com/watch?v=DMCEeSLugHE at

6:40-7:15 and https://youtu.be/DMCEeSLugHE?feature=shared&t=609 at 12:14-12:21 and

12:24-12:31.

58. The subject photograph of the Principal Law Clerk and Senator Schumer was
originally posted by the Principal Law Clerk to the “greenfield4civilcourt” Instagram page on
April 30, 2022. A caption accompanying the photograph read, in relevant part, as follows: “So
thrilled to attend the Chelsea Reform Democratic Club Founder’s brunch today honoring
incredible and fearless lifelong public servants like @senschumer and @repmaloney.” A

screenshot of the Principal Law Clerk’s original post is depicted below as Figure 1.
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59. On September 27, 2023, the Principal Law Clerk’s photo was used in a post on
the online platform “X,” formerly known as Twitter, published by the X account
“@JudicialProtest.” The post includes the subject photograph of the Principal Law Clerk and
Senator Schumer and is accompanied by the text: “Why is Judge Engoron’s Principal Law Clerk,
Allison R. Greenfield, palling around with Chuck Schumer?” A screenshot of the original post is
depicted below as Figure 2.

Judicial Protest € @JudicialProtest - Sep 27
Why is Judge Engoron's Principal Law Clerk, Allison R. Greenfield, palling
around with Chuck Schumer?

instagram.com/p/Cc_BZE8rVbq/

#Trump #Trump2024 #M go #MAGA #MakeAmericaGreatAgain
@EricTrump @DonaldJTrumpJr @KTDonLeavme @DC_Draino
@JackPosobiec

Q 163 13 322 Q 304 thi 566K A &
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60. The original post, as depicted in Figure 2, remains visible to the public on the
@JudicialProtest account page on X. The same page routinely posts videos and photographs of,
and other media about, the Principal Law Clerk. These posts have garnered millions of views.

61. On October 3, 2023, President Trump reposted the post depicted at Figure 2 and
included additional commentary as follows: “Schumer’s girlfriend, Alison [sic] R. Greenfield, is
running this case against me. How disgraceful! This case should be dismissed immediately.”

62. President Trump’s re-post also included a link to the Principal Law Clerk’s then-
public “greenfield4civilcourt” Instagram account—the same account that the Principal Law
Clerk urged her followers to “keep an eye on...”

63. After learning about President Trump’s repost outside of the courtroom, from an
undisclosed source, Justice Engoron conducted the above-referenced, off-the-record conference
wherein, despite it being constitutionally protected speech, President Trump voluntarily and
immediately deleted the repost and accompanying commentary from his Truth Social page.

64. Later that afternoon, on the record, Justice Engoron sua sponte entered an order
prohibiting all parties from “posting, emailing, or speaking publicly” about any members of his
staff. A copy of the so-ordered transcript is annexed hereto as part of a compiled transcript as
Exhibit F and provides, in relevant part, as follows:

This morning, one of the defendants posted, to a social media account, a
disparaging, untrue and personally identifying post about a member of my staff.
Although I have since order[ed] the post deleted, and apparently it was, it was
also emailed out to millions of other recipients. Personal attacks on members of
my court staff are unacceptable, inappropriate, and I will not tolerate them, under
any circumstances. Yesterday, off the record, I warned counsel of this, and this
was disregarded. My warning was disregarded.

Consider this statement a gag order forbidding all parties from posting,

emailing, or speaking publicly about any members of my staff. Any failure to
abide by this directive will result in serious sanctions.

14



Id. at 270:16-271:1-5.

65. Judge Tanya Chutkan of the United States District Court, District of Columbia
imposed a gag order on President Trump during the course of legal proceedings against him.
Specifically, Judge Chutkan ordered that “[a]ll interested parties in this matter, including the
parties and their counsel, are prohibited from making any public statements, or directing others
to make any public statements, that target (1) the Special Counsel prosecuting this case or his
staff; (2) defense counsel or their staff; (3) any of this court’s staff or other supporting personnel;

or (4) any reasonably foreseeable witness or the substance of their testimony.” United States v.

Trump, Case No. 23-cr-00257, ECF No. 105 (D.D.C. Oct. 17, 2023).
66. That gag order was extremely short-lived. On October 17, 2023, a three-judge
panel of the D.C. Circuit administratively stayed the gag order entered by Judge Chutkan

pending appeal. United States v. Trump, Appeal No. 23-3190 (D.C. Cir. 2023).

67. The imposition of gag orders on President Trump has been widely criticized by
legal experts, including in an amicus brief filed by the American Civil Liberties Union asking the
D.C. Circuit to reject Judge Chutkan’s gag order, and members of the media. See, e.g., Betsy
McCaughey, Why The ACLU Is Going To Bat For Donald Trump, N.Y. Post (Nov. 1, 2023)
(citing “the public’s right to hear Trump’s views so it can decide ‘whether he deserves to be
elected again’”); The Editors, The Trump Gag Order Goes Too Far, National Review (Oct. 18,
2023) (“Not only is free speech his right — it is the right of voters in the forthcoming primary
and general elections to hear it before choosing the nation’s next president.”); Andrew
McCarthy, The Trump Gag Order Is Judicial Overkill, National Review (Oct. 17, 2021)
(emphasizing “the court’s duty to minimize the intrusion of judicial process on the electoral

process....”); Isaac Arnsdorf et al., In Trump Cases, Experts Say Defendant’s Rhetoric Will Be
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Hard To Police, Washington Post (Aug. 21, 2023) (judges should “permit voters access to the
defendant’s statements as they decide how to cast their ballots...”); Jason Willick, Go Ahead,
Silence Donald Trump, Washington Post (Sept. 19, 2023).

B. The First Summary Contempt Finding

68. Before President Trump voluntarily deleted his Truth Social post his campaign
copied it into an email blast to registered supporters with the subject line “ICYMI.” That email
was automatically archived on President Trump’s website.

69. On or about October 19, 2023, the Principal Law Clerk, again based on
information obtained outside the record, emailed the parties on behalf of Justice Engoron that he
had learned President Trump’s deleted Truth Social post remained visible on President Trump’s
website. A copy of that email, sent by the Principal Law Clerk, is annexed hereto as Exhibit K.

70. The archived email and Truth Social Post were deleted the same night. Counsel
for President Trump explained in the courtroom the following day that its continued presence on
President Trump’s website was inadvertent.

71. Nonetheless, on October 20, 2023, Justice Engoron sua sponte issued an order
finding that President Trump violated the Gag Order and imposing as punishment for the
“inadvertent” and “first time violation” a “nominal” fine of $5,000, payable to the New York
Lawyers’ Fund for Client Protection within 10 days from the date of the order (the “October 20
Order”). A copy of Justice Engoron’s October 20, 2023, order is annexed hereto as Exhibit G.

72. In the October 20 Order, Justice Engoron recited the Gag Order entered into the

record on October 3, 2023, and stated that “last night [he] learned that the subject offending post

was never removed from the website ‘DonaldJTrump.com.’” Justice Engoron continued:
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[W]hether intentional or the result of mere ‘campaign structure’ negligence, the
effect of the post on its subject is unmitigated [sic] by how or why it remained on
Donald Trump’s website for 17 days....
In the current overheated climate, incendiary untruths can, and in some cases
already have, led to serious physical harm, and worse.
Ex. G. Justice Engoron proceeded to state that “this Court is way beyond the ‘warning’ stage”
and imposed punishment. Id.
73. Justice Engoron concluded by threatening President Trump with “far more severe
sanctions” to come, including imprisonment, for any future violation of the Gag Order:
Make no mistake: future violations, whether intentional or unintentional, will
subject the violator to far more severe sanctions, which may include, but are not

limited to, steeper financial penalties, holding Donald Trump in contempt of
court, and possibly imprisoning him pursuant to New York Judiciary Law § 753.

74.  Justice Engoron puzzlingly referred to contempt as a future “sanction” and failed
to reference any statutory authority for the punishment he imposed. However, inasmuch as the
October 20 Order (1) found a violation of the Gag Order and (2) imposed immediate punishment
in the absence of a motion on notice, order to show cause, or any other formal procedure, it
constituted a summary punishment for civil contempt pursuant to Judiciary Law § 755.

C. The Second Summary Contempt Finding

75. On October 25, 2023, Michael Cohen (“Cohen’) took the stand as a witness for
the Attorney General.

76. On that day, and for the duration of his testimony, Cohen sat in the witness box to
Justice Engoron’s immediate left-hand side. Cohen admitted to perjuring himself in front of the
late Judge William Pauley of the Southern District of New York. A copy of the October 25,

2023, transcript repeating that statement is annexed hereto as Exhibit F.

17



77. During a break in the proceedings, President Trump spoke to the press outside of
the courtroom and Justice Engoron’s presence, stating, in relevant part: “This judge is a very
partisan judge with a person who is very partisan sitting alongside of him, perhaps even much
more partisan than he is.” Ex. H.

78. When the parties reconvened in the courtroom, Justice Engoron, who has
repeatedly claimed to not read any press coverage of the underlying proceeding, sua sponte
raised President Trump’s statement to the press made moments before and outside of his
presence:

It was just brought to my attention that the Associated Press reported, I wasn’t
there, this is the Associated Press, that Mr. Donald J. Trump just stated the

following to the press outside the courtroom:

“This judge is a very partisan judge with a person who is very partisan sitting
alongside of him, perhaps even much more partisan than he is.”

Now, it’s very easy for the public, for anyone to know who that person is.
Ex. F, 2373:2-10.

79. Justice Engoron immediately assumed that the statement was about the Principal
Law Clerk.

80. The Principal Law Clerk sits at the bench with Justice Engoron, to his right-hand
side. The Principal Law Clerk has sat at the bench during pretrial proceedings and for the
duration of the trial.> This arrangement is depicted in the below photographs published by Getty

Images and the Associated Press, respectively at Figure 3 and Figure 4.

2 See, e.g.. In dramatic day in court, Trump delivers surprise testimony — then gets slapped with $10k fine, Politico,
Oct. 25, 2023; Callum Jones and Lauren Aratani, Judge fines Trump 310,000 for violating gag order and says he is
‘not credible’ as witness, The Guardian, Oct. 25, 2023; Kyle Schnitzer, Ben Kochman, and Priscilla DeGregory,
Judge muzzles Trump after social media post about court clerk, N.Y. Post, Oct. 3, 2023; Jonah E. Bromwich, Trump
Ordered Not to Comment on Judge’s Staff in Fraud Case, N.Y. Times, Oct. 3, 2023; Erica Orden, William K.
Rashbaum, Jurist presiding at Trump’s civil trial will serve as judge and jury, N.Y. Times, Oct. 2, 2023; Michael R.
Sisak, Donald Trump’s lawyers ask judge to clarify fraud ruling’s impact on ex-president’s business, AP News,
Sept. 27, 2023; Sonam Sheth, Jacob Shamsian, and Laura Italiano, Trump Lawyer was Repeatedly Told to Stop
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Justice Arthur Engoron presides over the former President Donald Trump's civil fraud trial alongside his principal
clerk, Allison Greenfield. Michael M. Santiago/Getty Images

TJustice Arthur Engoron presides over Donald Tromp's civil frand trial as his principal law clerk, Allison Greenfield, sits alongside him, |
Shannon Stapleton/Fool via AP

81. The Principal Law Clerk is given unusual latitude for a court attorney and often
questions attorneys for the parties herself. Justice Engoron turns to speak with off the record
during trial before ruling on virtually all evidentiary objections or answering questions about the

Court’s position on various issues.

Interrupting Judge at Hearing, Business Insider, Feb. 18, 2023.; Graham Kates, Judge holds Trump in contempt for
failing to turn over documents to New York Attorney General Letitia James, CBS News, April 25, 2022.
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82. The Principal Law Clerk’s role in the proceedings has also been the subject of
significant on-the-record discussion among Justice Engoron and counsel for Petitioners.

83. On October 25, 2023, Mr. Kise described the “considerable tension” caused by
the Principal Law Clerk’s position on the bench and indicated that it is “unusual” for a law clerk
to sit on the bench. Ex. F, 2416:9-13. Mr. Robert described his experience in New York State,
such that he had never seen a situation where “you’re literally trying the case to two judges” with
“notes that are constantly being passed,” where it “would appear the Court is in consultation with
the law secretary” with each ruling. Id. at 2418:3-11. Mr. Robert further described that Justice
Engoron would “appear to be leaning in one direction and then [will] either receive a note or
there will be an eye gesture or a roll of the face and something changes and it is of significant
concern to [Petitioners.]” Id. at 2418:17-22. Ms. Habba concluded as follows: “if we're going to
make a complete record with the treatment that I’ve received from the Principal Law Clerk from
the bench, it is inappropriate. I do not like having eyes rolled, I do not like being yelled at by law
clerks who did not earn the robe.” Id. at 2419:18-22.

84. In sanctioning President Trump under the Gag Order, Justice Engoron found that
President Trump’s “recent statement, assuming the Associated Press is correct, obviously was
intentional,” about the Principal Law Clerk, and a “blatant, dangerous disobeyal [sic]” of his Gag
Order. Ex. F at 2373:23-25, 2374:5-6.

85. Counsel for President Trump responded that he had confirmed with his client that
the statement referred to Cohen, who had been sitting in the witness box immediately to Justice
Engoron’s left. Id. at 2374:16-2375:7.

86. Justice Engoron responded that he would typically interpret “alongside of me” as

referring to the Principal Law Clerk because there is a barrier between him and the witness stand.
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Id. In contrast, there is no barrier between Justice Engoron and the Principal Law Clerk because
the two sit on the bench together. He continued:
We know from this trial and from our lives that language is sometimes precise
and sometimes not very precise, sometimes ambiguous and not clear. Seemed
clear to me, but [ understand that could be interpreted another way. I’ll take the

whole matter under advisement. Let’s not spend any more time on this. Let’s
move ahead with the trial.

87. The matter did not come up again for the duration of the morning session. Then,
after a luncheon recess, Justice Engoron conducted an off-the-record conference with the parties,
closed to the press, regarding the statement.

88. Justice Engoron then permitted the public to re-enter the courtroom and went back
on the record “to resume the discussion about what happened this morning when Defendant,
Donald J. Trump, apparently made a statement to the press referring to ‘the person next to me.””
Ex. F, 2412:10-13.

89. Justice Engoron stated he was “going to hold a hearing right now about that.”
Justice Engoron then stated: “And I’ll have as my — as the first witness, Defendant Donald J.
Trump.” Justice Engoron proceeded to instruct President Trump to “[cJome on up” to the
witness stand and had the court officer swear him in. Ex. F, 2412:19-2413:9-.

90. President Trump confirmed that he had made the subject statement as reported by
the Associated Press but, in response to Justice Engoron’s direct questioning, stated that “the
person sitting alongside of” him was Cohen. Ex. F, 2413:10-17.

91. Justice Engoron proceeded to challenge President Trump’s response and to
question President Trump about any other out-of-court statements he might have made in the

past about the Principal Law Clerk:
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THE COURT: Are you sure that you didn’t mean the person on the other side of
me, my principal law clerk?

THE WITNESS: Yes, I am sure.

THE COURT: Have you in the past referred to her, my principal law clerk, as
partisan, and/or partisan Democrat?

THE WITNESS: Maybe unfair. I think she is very biased against us. I think
we’ve made that clear. We put up the picture and you didn’t want that up. I think
they got it off her website, however, so we didn’t necessarily agree but — and we
did take it down, Your Honor...
Ex. F, 2413:18-2414:3.
92.  Justice Engoron then began testifying on the record about his physical proximity
to the Principal Law Clerk:
Well, I’'m more interested right now in — to whom you were referring as you can
see and as everyone can see, first of all, my principal law clerk is very close to
me. In fact, Ms. Habba would refer to the notes back and forth and even the
conversations [between me and my law clerk], but you and I, we can see each
other and we’re close, but not as close clearly and there is a barrier between us.
Ex. F, 2414:8-14
93.  Justice Engoron punctuated his testimony with a question to President Trump:
“So wouldn’t that be at best somewhat ambiguous as to whom you are referring?” Counsel
objected to the question, and no response was provided. Ex. F, 2414:14-20.
94.  Justice Engoron then asked another question: “Don’t you always refer to Michael
Cohen as Michael Cohen?” President Trump responded in the negative. Ex. F, 2414:21-23..
95. At the conclusion of his Star Chamber questioning, Justice Engoron, acting as
both prosecutor and jury, declared that he believed none of President Trump’s testimony and
imposed a second summary punishment for violation of the Gag Order:
As the trier of fact, I find that the witness is not credible; that he was referring to

my law clerk, the principal law clerk, who is sitting much closer to me, who
doesn’t have a barrier, whom I believe has been accused by the defendant of
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being partisan or Democrat or partisan Democrat. I hereby fine you $10,000,
which is on the low side, to be paid within 30 days to the Lawyer’s Fund for
Client Protection.

Ex. F, 2415:13-20.

96. In a written order dated October 26, 2023, Justice Engoron memorialized his
findings, holding that President Trump’s statement to the press violated his Gag Order: “Quite
clearly, defendant was referring, once again, to my Principal Law Clerk, who sits alongside me
on the bench” (the “October 26 Order”). A copy of the order is annexed hereto as Exhibit H.

97. Justice Engoron then reiterated his finding that President Trump’s testimony
“under oath that he was referring to Michael Cohen . . . rings hollow and untrue.” See Exhibit H.

98. The primary basis for Justice Engoron’s rejection of President Trump’s testimony
was the Oxford English Dictionary’s definition of “alongside” as “close to the side of; next to.”
Justice Engoron averred that “[w]itnesses do not sit ‘alongside’ the judge[;] they sit in the witness
box, separated from the judge by a low wooden barrier.” See Exhibit H. In contrast, the Principal
Law Clerk sits on the bench with Justice Engoron and is, by his own repeated characterizations,
“very close” to him during trial. Id.; Exhibit F, 2414:10-11.

99. Justice Engoron further rejected President Trump’s testimony because he made
unidentified “past public statements” referring to Cohen “directly by his name, or by a derogatory
name,” rather than as “a person.” See Exhibit H.

100.  Finally, Justice Engoron stated President Trump’s statement “mirror[ed]” certain

“language he used in public statements to the press on October 2,” prior to the issuance of the Gag

Order, which was “inappropriately and unquestionably” about the Principal Law Clerk. Id.
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According to Justice Engoron, the October 2, 2023, statement was as follows: “this rogue judge
is a trump hater, the only one that hates trump more is his associate up there, this person that
works with him, and she’s screaming into his ear.” Id.

101. Justice Engoron illogically concluded that President Trump used “imprecise
language™ and created “plausible ambiguity,” but also that his statement was “unmistakably
clear”:

Using imprecise language as an excuse to create plausible ambiguity about
whether defendant violated this Court’s unequivocal gag order is not a defense;
the subject of Donald Trump’s public statement to the press was unmistakably
clear. As the trier of fact, I find that Donald Trump was referring to my Principal
Law Clerk, and that, as such, he has intentionally violated the gag order. This is
the second violation of this Court’s gag order in the less than one month since this
trial commenced. Accordingly, this Court imposed a fine of $10,000 on

defendant Donald Trump, to be paid to the New York Lawyers’ Fund for Client
Protection, within thirty (30) days of October 25, 2023.

102.  Justice Engoron failed to reference any statutory authority for the punishment
imposed for the simple reason that there is no such authority. However, inasmuch as the October
26 Order (1) found a violation of the Gag Order and (2) imposed immediate punishment in the
absence of a motion on notice, order to show cause, or any other formal procedure, it constituted
a summary punishment for criminal or civil contempt.

103.  On October 27, 2023, counsel for Appellants objected on the record to the entry
of the Gag Order and subsequent orders thereunder and sought reconsideration of the October 26
Order. A copy of the October 27, 2023, transcript is annexed hereto as part of a compiled
transcript as Exhibit F. Counsel again observed that there was no record evidence countering
President Trump’s assertion that he was not referring to the Principal Law Clerk and raised

additional constitutional infirmities with respect to the Gag Order. Id. at 2468:2-2473:9.
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104.  Specifically, counsel pointed out that it was constitutionally impermissible to
preclude a presidential candidate from “comment[ing] on the fairness of a proceeding with even
a general reference to what he sees and perceives legitimately as bias.” Id. at 2470:2-12.
Counsel further explained that the Principal Law Clerk’s “presence on the bench is open and
public,” that President Trump has observed the Principal Law Clerk “make comments to” and
“pass notes to”” Justice Engoron, and President Trump “commenting on that fact is well within
the bounds of his First Amendment rights.” 1d. at 2470:13-2472:17.

105. Counsel summarized as follows:

[T]he defendant has a First Amendment right to comment on what he believes and
perceives I think legitimately from his perspective as a potential source of bias
and limiting that runs afoul of the First Amendment in general with respect to

defendants, but also even more under the heightened scrutiny of restricting and
placing prior restraints on political speech of a presidential candidate.

106.  Counsel then specifically requested that the Gag Order be reduced to writing for
appellate purposes. Id. at 2472:18-2473:9.

107.  That same day, counsel for President Trump wrote to the Court indicating that,
“[w]ithout waiving any rights or remedies, including . . . any rights to appeal said orders,” the
$15,000 in fines had been paid to the New York Lawyers’ Fund for Client Protection. A copy of
that letter is annexed hereto as Exhibit L.

D. Further Record Discussion of the Principal Law Clerk and the Gag Order

108.  On November 2, 2023, Justice Engoron and counsel engaged in an extended on-the-
record discussion about the Principal Law Clerk and the Gag Order. A copy of the November 2,
2023, transcript is annexed hereto as part of a compiled transcript as Exhibit F. Justice Engoron

resorted to an ad hominem attack on counsel as follows:
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Mr. Kise, all joking aside, and even I like to leaven [sic] the proceedings, do not
refer to my staff again. A person sitting alongside of me is my principal law
clerk. She’s a civil servant. She’s doing what I ask her to do, which is help me
process cases and decide them correctly. Sometimes I think there may be a bit of
misogyny the fact that you keep referring to my female principal law clerk. If
there is any further reference to anyone on my staff, and I don’t have a big staff, I
have about three people, I will consider expanding the gag order to include the
attorneys including yourself.

Id. at 3396:15-3397:1.

109.

Mr. Kise responded to Justice Engoron’s threat of an expanded gag order:

I do often feel -- frequently, I do feel like truly that I’'m fighting two adversaries
and I’m not trying to impugn anyone. [’m trying to point out as a lawyer and I
think it is fair comment as a lawyer. I understand what your ruling is, but I have to
respond to this because this is important. So I feel like I’m sitting here and I have
to respond to Mr. Amer or their arguments. I hear what those arguments are and I
get to see what those arguments are and we get to have our engagement, but then
there is someone else who is sending you information on a very, very frequent
basis. I think yesterday we counted maybe 30 times, 40 times and so I don’t get to
understand what this is and those -- and I’'m not — I’m not trying to invade it. All
I’'m trying to say is that gives off -- respectfully that gives off the appearance of
impropriety and I’m entitled to at least make a record about that. It is not
impugning anyone. It does give off the appearance of impropriety particularly if it
1s an individual or individuals that have a different view of the case than we do,
have a different political background or political view than we do. And so those
are relevant issues for Your Honor’s consideration. Again, this is why I brought up
on the constitutional -- I asked you to reconsider the gag order on the constitutional
basis because I think it raises much more serious issues and I don’t really want to
go there and I'm trying not to; but at some level, I have to at least have fair
comment on what I think is biased.

Id. at 3397:8-3398:21.

110.

Ms. Habba added that she would be “happy to make the record for Mr. Kise, so

that none of [her] team member are accused of misogyny’ and that she had the same “issues with

the person sitting on the bench.” 1d. at 3398:22-3399:2.

I11.

Ms. Habba continued:

Your Honor, I respect your position, but I do feel like Mr. Kise that your position
is often what you are given in notes and we don’t have a clue what is going on;
but we do know that there is a nod of the head by you when those notes are
received and then decisions are made. We have to make a record of it because,
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frankly, it’s become part, and as I have said for three years for me personally, a
part of the record and I’'m not going to stand by and allow it to happen. I’m not
going to let someone who's my teammate be called a misogynist because he is
pointing out something, frankly, that I can do myself. So I will make my own
record. It is inappropriate.

Id. at 3399:3-14.

112.  After further discussion of the witness’ testimony, Mr. Kise stated “I have to on
behalf of my client comment on what I see going on in the courtroom that I think could prejudice
or bias the proceeding. I don’t -- I don’t see what is being passed to you, so it is not possible for
me to know.” Id. at 3402:9-13.

113.  Justice Engoron became irate, responding: “[t]hat’s right. You don’t see it.

That’s -- I'm going to pound the table -- confidential communications from my principal law
clerk. Absolute right to it and you don’t have any right to see it or question it.” Id. at 3402:14-
17.

114.  Mr. Kise pushed back:

I certainly have a right to question what is perceived by my client as bias. I do
have that. I have to make that record. I do have that. That’s just what lawyers
do. I mean, I have to make the record. 1 don’t think, respectfully, there is any
security concern. We’re talking about observations of what’s happening in open
court. Everyone in this room can see what I’m seeing, so it is not a security
issue. I’m not commenting inappropriately. I’m directing my comments to you
and only to you, but I have to make a record if I perceive that there is potential
bias.

Id. at 3402:18- 3403:4.

E. The Supplemental Gag Order

115.  On November 3, 2023, Justice Engoron opened the proceedings with further
comment on the Principal Law Clerk and the Gag Order:
Not yesterday, but several days ago, I believe that one or two or all of the defense

lawyers said that they had never seen a judge be so intertwined with his or her law
clerk basically passing messages. I mentioned that to the judge for whom I was a
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law clerk for many years, he reminded me of something that happened decades
ago. There was an elected Supreme Court judge, which is what I am, in this very
building, and I'll give away the genders. He was very well respected and he had
this very high profile case. If I told you the name of the plaintiff and I told you
the name of the defendant everybody in this room would know both of them.
Now you’re really scratching your heads, right? The law clerk was running for
judge and the campaign literature -- the campaign literature said, I’1l almost quote
this exactly — I’ll put on a little bit of the act. “I sit on the bench everyday with
the judge and I whisper in his ear and I tell him how to rule.” Now, of course we
haven’t seen that, fortunately. The law clerk was elected, is still a judge. This is
decades ago and so just to the claim that you’ve never seen anything like this,
apparently that's been even more extreme. I didn’t see this happen. I’'m assuming
that’s what the story was and the judge never said no, she doesn’t sit up there and
tell me how to rule. So -- but to finish up, I hope I made myself clear yesterday.
Okay.

A copy of the November 3, 2023, transcript is annexed hereto as Exhibit F, 3408:16-3409:16.

116.

The Court issued the Attorney Gag Order later that day. A copy of that order is

annexed hereto as Exhibit J.

117.

After describing the two previous instances of summary contempt, Justice

Engoron observed that he had “imposed the gag order only upon the parties, operating under the

assumption that such a gag order would be unnecessary upon the attorneys, who are officers of

the Court.” Ex.J.

118.

119.

However, he found that:

[o]ver the past week, defendants’ principal attorneys, namely Christopher Kise
(admitted pro hac vice) (Continental PLLC), Clifford Robert (Robert & Robert
PLLC) and Alina Habba (Habba Madaio & Associates LLP) have made, on the
record, repeated, inappropriate remarks about my Principal Law Clerk, falsely
accusing her of bias against them and of improperly influencing the ongoing bench
trial. Defendants’ attorneys have made long speeches alleging that it is improper
for a judge to consult with a law clerk during ongoing proceedings, and that the
passing of notes from a judge to a law clerk, or vice-versa, constitute an improper
‘appearance of impropriety’ in this case.

Justice Engoron ordered as follows: “[t]hus, for the reasons stated herein, I hereby

order that all counsel are prohibited from making any public statements, in or out of court, that
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refer to any confidential communications, in any form, between my staff and me” and cautioned
that “[f]ailure to abide by this directive shall result in serious sanctions.” Id. (emphasis in
original).

120.  The following day, Justice Engoron clarified the scope of the Supplemental Gag
Order on the record, stating that the Supplemental Gag Order prohibits counsel not only from
referring to the “confidential” contents of his communications with staff, but even to the fact or
frequency of the communications: “No, it's not even the content. [ am prohibiting you, or I have

2

already, from referencing my confidential communications.” A transcript of the proceeding is
annexed hereto as Exhibit F, 3645:21-24.
121.  Justice Engoron further clarified in response to a follow up question from
Petitioners’ counsel:
MS. HABBA: Okay. I'll be more clear, if [ may. I think they are being extremely
careful, and it's causing confusion, your Honor, so don't sanction me. I'm doing
this in the most delicate way possible. I personally -- we know that we, obviously,
are going to be moving for a mistrial. There's no, you know, that is part of the
plan. We do not want to put anyone at risk, which is what they are trying to get at.
I -- outside in the way I read your order, which is different than they do, I think
that you are specifically speaking about the contents of your notes being

confidential, and that is what we are not to talk about; is that correct?

THE COURT: Not just the contents of the notes, which I assume you don't know,
but the fact that they exist.

MS. HABBA: Okay.
THE COURT: That's my business, not yours.
Id. at 3648:24-3649:15.
122.  Petitioners’ counsel asked whether Justice Engoron’s interpretation of the Gag
Orders meant they could not refer to the communications even if (1) a necessary ground for a

motion, including a motion for a mistrial, and (2) even though Justice Engoron had not
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previously heard and ruled on that ground in a manner that would create an appealable record:

MR. KISE: Of course. But if we were, for example, to move for a mistrial based
on the implications of that, we would need to at least reference the subject matter
in order to file that motion. There's no way to file that motion without referencing
the subject matter. We don't —

THE COURT: Don't file that motion, Chris.

Id. at 3646:1-6.

Justice Engoron confirmed that he was directing counsel not to make any motion

based on a ground that might be subject to the Gag Orders:

MR. ROBERT: For clarification purposes, then, is it the direction and order of
this Court that if we were to move for a mistrial based on the grounds that are
subject to the gag order, that we are directed not to make such a motion[?]
THE COURT: Can you repeat that.

(Whereupon, the requested testimony was read back by the court reporter.)

THE COURT: Yes. I'm directing you not to make such a motion because I'm
entitled to do what you're referring to, the only subject matter of the gag order.

Id. at 3647:7-17.

Justice Engoron then modified his position, telling counsel that they could make

the motion they were describing but only in writing by submission of a proposed order to show

cause:

MS. HABBA: So outside of the notes, your Honor, other issues have come to our
attention. Are we allowed to address anything outside of the notes? Because they
haven't been addressed with the Court, and I think that's the clearest way to ask
your Honor, what we are asking, which is we need to have an opportunity to be
heard on those things that have not been yet heard.

THE COURT: Give me a second to have a confidential communication.
MS. HABBA: That’s fine, your Honor. That’s fine.

(Laughing.)
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THE COURT: Okay. How’s this: I think this is fair, and I understand your
concerns. You can make that motion, Ms. Habba.

MS. HABBA: Thank you.
THE COURT: And I'm sorry I yelled at you before.
MS. HABBA: We will do it in a very delicate manner.

THE COURT: Okay. But it has to be in writing. I don't want to hear it in front of
hundreds of people —

dkokokok

THE COURT: Yeah. Do it by order to show cause, please. You could make it as
quick as you can.

Id. at 3648:16-3649:19.

125. Counsel stated that while that procedure was highly unusual, it was acceptable
provided that the order to show cause was actually signed by Justice Engoron. However, Justice
Engoron refused to confirm that he would sign any proposed order to show cause:

MR. ROBERT: I've never seen an application for a mistrial done by order to show
cause on paper like that, but as long as the order to show cause is signed by the
Court, I don't see a problem with it.

THE COURT: I'm not sure that that -- I guess that —

(Whereupon, there is a brief pause in the proceedings.)

THE COURT: Submit an OS -- proposed OSC. It's not an order until the judge
signs it. Mr. Robert knows that. Submit a proposed OSC to me and I'll get right to

it and make a quick return.

Id. 3649:23-3650:9.
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AS AND FOR A FIRST CAUSE OF ACTION
(For Judgment Pursuant to CPLR 7803)

126.  Petitioners repeat and reallege each and every allegation in the foregoing
paragraphs as if fully set forth herein.

127.  Section 7802(a) of the CPLR defines “body or officer” to include “every court,
tribunal, board, corporation, officer, or other person, or aggregation of persons, whose action
may be affected by a proceeding under this article.”

128.  Section 7803(2) of the CPLR authorizes a petitioner to raise in a special
proceeding whether a “body or officer proceeded, is proceeding or is about to proceed without or
in excess of jurisdiction.”

129.  Section 7803(3) of the CPLR authorizes a petitioner to raise in a special
proceeding before a Supreme Court “whether a determination was made in violation of lawful
procedure, was affected by an error of law or was arbitrary and capricious or an abuse of
discretion, including abuse of discretion as to the measure or mode of penalty or discipline
imposed.”

130. Judiciary Law § 750 permits a court of record to punish for a criminal contempt a
person guilty of, inter alia, “[d]isorderly, contemptuous, or insolent behavior, committed during
its sitting, in its immediate view and presence, and directly tending to interrupt its proceedings,
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or to impair the respect due to its authority,” “[b]reach of the peace, noise, or other disturbance,
directly tending to interrupt its proceedings,” “[w]illful disobedience to its lawful mandate,” or
“resistance willfully offered to its lawful mandate.”

131. A finding of willfulness, rather than mere disobedience to a lawful mandate, is

required to support a punishment for criminal contempt. See McCormick v. Axelrod, 59 N.Y.2d
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574, 583 (1983); Simens v. Darwish, 100 A.D.3d 527 (1st Dep’t 2012); Sheridan v. Kennedy, 12

A.D.2d 332, 333-34 (1st Dep’t 1961).

132.  Judiciary Law § 751 provides that a punishment for criminal contempt “may be
by fine, not exceeding one thousand dollars, or by imprisonment, not exceeding thirty days, in
the jail of the county where the court is sitting, or both, in the discretion of the court.”

133.  Judiciary Law § 753 permits a court of record to punish, “by fine and
imprisonment, or either, a neglect or violation of duty, or other misconduct, by which a right or
remedy of a party to a civil action or special proceeding, pending in the court may be defeated,
impaired, impeded, or prejudiced” in cases including, but not limited to, punishment of a party
for its “disobedience to a lawful mandate of the court.”

134.  Judiciary Law § 773, provides that the assessable civil contempt fine must either
be (1) “sufficient to indemnify the aggrieved party” or (2) a sum that does not exceed “the
amount of the complainant’s costs and expenses,” plus $250.00.

135.  “[U]nlike fines for criminal contempt where deterrence is the aim and the State is
the aggrieved party entitled to the award...civil contempt fines must be remedial in nature and
effect....The award should be formulated not to punish an offender, but solely to compensate or

indemnify private complainants.” State v. Unique Ideas, Inc., 44 N.Y.2d 345, 349 (1978)

(internal citations omitted); see McCormick v. Axelrod, 59 N.Y.2d at 583 (the penalty for

criminal contempt is “punitive in nature” inasmuch as its “objective is deterrence of
disobedience of judicial mandates”).

136. Judiciary Law § 755 provides limited circumstances where summary punishment
for contempt, in the absence of a motion on notice or order to show cause, is permissible:

Where the offense is committed in the immediate view and presence of the
court, or of the judge or referee, upon a trial or hearing, it may be punished
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summarily. For that purpose, an order must be made by the court, judge, or
referee, stating the facts which constitute the offense and which bring the case
within the provisions of this section, and plainly and specifically prescribing the
punishment to be inflicted therefor.

(emphasis added).

137. In all other instances of civil contempt, Judiciary Law § 756 provides that “[a]n
application to punish for a contempt punishable civilly may be commenced by notice of motion
returnable before the court or judge authorized to punish for the offense, or by an order of such
court or judge requiring the accused to show cause before it . . . at a time and place therein
specified.”

138. Likewise, Judiciary Law § 751 provides that a criminal contempt “committed in
the immediate view and presence of the court, may be punished summarily; when not so
committed, the party charged must be notified of the accusation, and have a reasonable time to
make a defense.”

139.  The Court of Appeals instructs that summary contempt adjudications are
appropriate only for the preservation of immediate order in the courtroom:

It is the need for the preservation of the immediate order in the courtroom which
justifies the summary procedure—one so summary that the right and need for an
evidentiary hearing, counsel, opportunity for adjournment, reference to another
Judge, and the like, are not allowable because it would be entirely frustrative of
the maintenance of order. Of course, such rigorous procedure is justified only by
necessity and must then be based upon contemptuous conduct committed in the

view and presence of the presiding Justice.

Matter of Katz v. Murtagh, 28 N.Y.2d 234, 238 (1971); see In re Hart, 7 N.Y.3d 1, 7 (2006)

(summary contempt “should be employed where a court reasonably believes that prompt

adjudication may aid in restoring order and decorum in the courtroom’ [emphasis added]).
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140.  Accordingly, the Rules of this Court provide that Supreme Court’s summary
power to punish contempt in its immediate view “shall be exercised only in exceptional and
necessitous circumstances, as follows:”

(1) Where the offending conduct either
(a) disrupts or threatens to disrupt proceedings actually in progress; or
(b) destroys or undermines or tends seriously to destroy or undermine the
dignity and authority of the court in a manner and to the extent that it
appears unlikely that the court will be able to continue to conduct its
normal business in an appropriate way; and
(i1) The court reasonably believes that a prompt summary adjudication of

contempt may aid in maintaining or restoring and maintaining proper
order and decorum.

22 N.Y.C.R.R. § 604.2(a)(1).

141.  The Rules of this Court further provide: “Before summary adjudication of
contempt the accused shall be given a reasonable opportunity to make a statement in his defense
or in extenuation of his conduct.” 22 N.Y.C.R.R. § 604.2(a)(3).

142.  The Rules of this Court state that certain procedural protections must be provided
to the accused in every case where the court’s limited summary punishment power is not
indicated: “In all other cases, notwithstanding the occurrence of the contumacious conduct in the
view and presence of the sitting court, the contempt shall be adjudicated at a plenary hearing
with due process of law including notice, written charges, assistance of counsel, compulsory

process for production of evidence and an opportunity of the accused to confront witnesses
against him.” 22 N.Y.C.R.R. § 604.2(b) (emphasis added).

143.  The Rules of this Court further provide:

Except in the case of the most flagrant and offensive misbehavior which in the

court’s discretion requires an immediate adjudication of contempt to preserve
order and decorum, the court should warn and admonish the person engaged in
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alleged contumacious conduct that his conduct is deemed contumacious and give
the person an opportunity to desist before adjudicating him in contempt. Where a
person so warned desists from further offensive conduct, there is ordinarily no
occasion for an adjudication of contempt. Where a person is summarily
adjudicated in contempt and punishment deferred and such person desists from
further offensive conduct, the court should consider carefully whether there is any
need for punishment for the adjudicated contempt.

22 N.Y.C.R.R. § 604.2(c).
144.  The Rules of this Court further provide:
The judge before whom the alleged contumacious conduct occurred is
disqualified from presiding at the plenary hearing or trial (as distinguished from

summary action) except with the defendant’s consent:

(1) if the allegedly contumacious conduct consists primarily of personal
disrespect to or vituperative criticism of the judge; or

(2) if the judge’s recollection of, or testimony concerning the conduct allegedly
constituting contempt is necessary for an adjudication; or

(3) if the judge concludes that in view of his recollection of the events he would
be unable to make his decision solely on the basis of the evidence at the
hearing.

22 N.Y.C.R.R. § 604.2(d).
145.  An order imposing summary punishment under the Judiciary Law is reviewable

by a proceeding under article seventy-eight of the civil practice law and rules. See People v.

Webb, 159 A.D.2d 289 (1st Dep’t 1990); People v. Epps, 21 A.D.2d 650, 650 (1st Dep’t 1964);

Kelly v. Kelly, 34 A.D.3d 809, 809 (2d Dep’t 2006); Shockome v. Shockome, 30 A.D.3d 529,

530 (2d Dep’t 2006); Matter of Ellman, 117 A.D.2d 803 (2d Dep’t 1986); see also CPLR §

7801(2).
146. The October 20 and October 26 Orders punishing President Trump for contempt

were each made in violation of lawful procedure, affected by an error of law, arbitrary and
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capricious, and an abuse of discretion, including as to the measure or mode of penalty or
discipline imposed.

i. The October 20 Order

147.  The October 20 Order, which purported to punish President Trump for failing to
remove an archived email posted prior to the issuance of the Gag Order, impermissibly imposed
summary punishment on President Trump for conduct that occurred outside of the “immediate
view and presence of” Justice Engoron.

148.  The October 20 Order impermissibly imposed summary punishment on President
Trump solely upon Justice Engoron’s ex parte online investigation and in the absence of any
evidence entered on the record.

149.  The October 20 Order impermissibly imposed summary punishment on President
Trump for conduct that did not (1) disrupt or threaten to disrupt or (2) destroy or undermine or
tend seriously to destroy or undermine the dignity and authority of the court in a manner and to
the extent that it appeared unlikely that the court would be able to continue to conduct its normal
business in an appropriate way.

150. The October 20 Order impermissibly imposed summary punishment on President
Trump notwithstanding that Justice Engoron had no reasonable belief that a prompt summary
adjudication of contempt might aid in maintaining or restoring and maintaining proper order and
decorum, inasmuch as the conduct did not occur in the courtroom or in Justice Engoron’s
presence and that President Trump has comported himself appropriately at all relevant times

while in the courtroom or in Justice Engoron’s presence.
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151.  The October 20 Order impermissibly imposed summary punishment on President
Trump without providing him with a reasonable opportunity to make a statement in his defense
or in extenuation of his conduct.

152.  The October 20 Order impermissibly imposed summary punishment on President
Trump absent a plenary hearing with due process of law including notice, written charges,
assistance of counsel, compulsory process for production of evidence, and an opportunity of the
accused to confront witnesses against him.

153.  The October 20 Order impermissibly imposed summary punishment on President
Trump, even though Supreme Court recognized the contumacious conduct as “inadvertent” and a
“first time violation,” absent warning or admonishment.

154. The October 20 Order impermissibly imposed summary punishment on President
Trump notwithstanding that Justice Engoron should have been disqualified from presiding over
such proceeding inasmuch as (1) the allegedly contumacious conduct consisted of vituperative
criticism on the partiality of Justice Engoron’s Principal Law Clerk; (2) Justice Engoron’s email
describing the contumacious conduct and testimony with regard thereto was necessary to the
adjudication, and there was no other record evidence about the conduct; and (3) Justice Engoron
could not make a determination absent his own testimony, since there was no other record
evidence about the conduct.

155. Inasmuch as the October 20 Order constitutes a finding of criminal contempt, it
impermissibly imposed summary punishment on President Trump for purportedly contumacious
conduct that occurred outside of the view of Justice Engoron without proper notice to President

Trump of the accusation and a reasonable time to make a defense.
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156. Inasmuch as the October 20 Order constitutes a finding of criminal contempt, it
impermissibly imposes a fine in excess of the statutory maximum of $1,000.

157. Inasmuch as the October 20 Order constitutes a finding of criminal contempt, it
impermissibly punishes President Trump for conduct that Justice Engoron expressly found was
“inadvertent,” rather than “willful,” within the meaning of the Judiciary Law.

158. Inasmuch as the October 20 Order constitutes a finding of civil contempt, it
impermissibly imposed summary punishment on President Trump for purportedly contumacious
conduct that occurred outside of the view of Justice Engoron absent a motion on notice or a
signed order to show cause.

159. Inasmuch as the October 20 Order constitutes a finding of civil contempt, it
impermissibly imposes a punitive fine that does not purport to recompense any aggrieved party
or complainant and exceeds the $250 additional sum provided for by statute.

ii. The October 26 Order

160. The October 26 Order, which purported to punish President Trump for a
statement he made outside of the courtroom to the media during a break in the trial,
impermissibly imposed summary punishment on President Trump for conduct that occurred
outside of the “immediate view and presence of”” Justice Engoron.

161.  The October 26 Order impermissibly imposed summary punishment on President
Trump upon Justice Engoron’s ex parte investigation of President Trump’s statements to the
media, other unidentified out-of-court statements, and the Oxford English Dictionary, none of
which was made a part of the record.

162.  The October 26 Order impermissibly imposed summary punishment on President

Trump for conduct that did not (1) disrupt or threaten to disrupt or (2) destroy or undermine or

39



tend seriously to destroy or undermine the dignity and authority of the court in a manner and to
the extent that it appeared unlikely that the Court would be able to continue to conduct its normal
business in an appropriate way.

163. The October 26 Order impermissibly imposed summary punishment on President
Trump notwithstanding that Justice Engoron had no reasonable belief that a prompt summary
adjudication of contempt might aid in maintaining or restoring and maintain proper order and
decorum, inasmuch as the conduct did not occur in the courtroom or in the presence of Justice
Engoron and that President Trump has comported himself appropriately, as his rights permit, at
all relevant times while in the courtroom or in the presence of Justice Engoron.

164. The October 26 Order impermissibly imposed summary punishment on President
Trump absent a plenary hearing with due process of law including notice, written charges,
assistance of counsel, compulsory process for production of evidence, and an opportunity of the
accused to confront witnesses against him.

165. The October 26 Order impermissibly imposed summary punishment on President
Trump notwithstanding that Justice Engoron should have been disqualified from presiding over
such proceeding inasmuch as (1) the allegedly contumacious conduct consisted of vituperative
criticism about both Justice Engoron and the Principal Law Clerk’s partiality; (2) Justice
Engoron’s testimony describing the contumacious conduct, his proximity to his Principal Law
Clerk, and the layout of the courtroom was necessary to the adjudication; and (3) Justice
Engoron could not make a determination absent his own testimony, since no other record
evidence supported a finding that President Trump’s statement was about the Principal Law

Clerk.
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166. Inasmuch as the October 26 Order constitutes a finding of criminal contempt, it
impermissibly imposed summary punishment on President Trump for purportedly contumacious
conduct that occurred outside of Justice Engoron’s view, without proper notice to President
Trump of the accusation and a reasonable time to make a defense.

167. Inasmuch as the October 26 Order constitutes a finding of criminal contempt, it
impermissibly imposes a fine in excess of the statutory maximum of $1,000.

168. Inasmuch as the October 26 Order constitutes a finding of civil contempt, it
impermissibly imposed summary punishment on President Trump for purportedly contumacious
conduct that occurred outside of Justice Engoron’s view absent a motion on notice or the
issuance of an order to show cause.

169. Inasmuch as the October 26 Order constitutes a finding of civil contempt, it
impermissibly imposes a punitive fine that does not purport to indemnify any aggrieved party or
complainant and exceeds the $250 additional sum provided for by statute.

170.  Accordingly, the October 20 and October 26 Orders should be vacated and
annulled as in violation of lawful procedure.

AS AND FOR A SECOND CAUSE OF ACTION
(For Judgment Pursuant to CPLR 7803)

171.  Petitioners repeat and reallege each and every allegation in the foregoing
paragraphs as if fully set forth herein.

172.  Section 7803(2) of the CPLR is a codification of the common-law writ of
prohibition and is available “both to restrain an unwarranted assumption of jurisdiction and to
prevent a court from exceeding its authorized powers in a proceeding over which it has

jurisdiction.” La Rocca v. Lane, 37 N.Y.2d 575, 578-79 (1975); see Soares v. Carter, 25 N.Y.3d

1011, 1013 (2015); Johnson v. Sackett, 109 A.D.3d 427, 428-29 (1st Dep’t 2013).
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173.  The October 20 and October 26 Orders punishing President Trump for contempt
were jurisdictionally defective insofar as each constituted an unauthorized exercise of Supreme
Court’s summary power to punish contempt.

174.  Supreme Court lacked jurisdiction to initiate sua sponte civil or criminal contempt
proceedings in both instances because the offending conduct did not occur in the courtroom or in
the presence of Justice Engoron.

175.  Supreme Court lacked jurisdiction to punish President Trump for contempt in
both instances inasmuch as the offending conduct is protected speech under the First
Amendment and the New York Constitution.

176.  Supreme Court lacked jurisdiction to punish President Trump for contempt in
both instances inasmuch as the predicate offense was the violation of the Gag Order, which is an
unconstitutional restraint on Petitioners’ freedom of speech under the First Amendment and the
New York Constitution.

177.  Accordingly, the October 20 and October 26 Orders should be vacated and
annulled as in excess of Justice Engoron’s jurisdiction.

AS AND FOR A THIRD CAUSE OF ACTION
(For Judgment Pursuant to CPLR 7803)

178.  Petitioners repeat and reallege each and every allegation in the foregoing

paragraphs as if fully set forth herein.

179.  Section 7803(2) of the CPLR authorizes a petitioner to raise in a special
proceeding whether a “body or officer proceeded, is proceeding or is about to proceed without
or in excess of jurisdiction.”

180. Section 7803(2) is a codification of the common-law writ of prohibition and is

available “both to restrain an unwarranted assumption of jurisdiction and to prevent a court
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from exceeding its authorized powers in a proceeding over which it has jurisdiction.” La Rocca

v. Lane, 37 N.Y.2d 575, 578-79 (1975); see Soares v. Carter, 25 N.Y.3d 1011, 1013 (2015);

Johnson v. Sackett, 109 A.D.3d 427, 428-29 (1st Dep’t 2013).

181.  The First Amendment to the United States Constitution provides, in relevant part,
that “Congress shall make no law . . . abridging the freedom of speech.”

182.  Article I, Section 8 of the New York Constitution provides, in relevant part, that
“[e]very citizen may freely speak, write and publish his or her sentiments on all subjects, being
responsible for the abuse of that right.”

183.  “A ‘prior restraint’ on speech is ‘a law, regulation or judicial order that suppresses
speech—or provides for its suppression at the discretion of government officials—on the basis

of the speech’s content and in advance of its actual expression.” Ash v. Board of Managers of

155 Condominium, 44 A.D.3d 324, 324 (1st Dep’t 2007), quoting United States v. Quattrone,

402 F.3d 304, 309 (2d Cir. 2005). “[I]t has been long established that such restraints ‘are the
most serious and the least tolerable infringement on First Amendment rights.”” Id. at 324-325,

quoting Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976).

184. Consequently, “any imposition of prior restraint, whatever the form, bears a

‘heavy presumption against its constitutional validity.”” Id. at 325, quoting Bantam Books, Inc.

v. Sullivan, 372 U.S. 58 (1963). “[A] party seeking to obtain such a restraint bears a
correspondingly heavy burden of demonstrating justification for its imposition.” Id., citing

Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971); Near v. Minnesota, 283

U.S. 697, 713 (1931).
185.  “[P]rior restraints upon the rights of free speech and publication ‘may only be

overcome upon a showing of a ‘clear and present danger’ of a serious threat to the
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administration of justice.” Id., quoting Nat’l Broadcasting Co. v. Cooperman, 116 A.D.2d 287,

290 (2d Dep’t 1986). Put differently, the speech sought to be restrained must be “likely to
produce a clear and present danger of a serious substantive evil that rises far above public

inconvenience, annoyance, or unrest.” Brummer v. Wey, 166 A.D.3d 475 (1st Dep’t 2018),

quoting Rosenberg Diamond Dev. Corp. v. Appel, 290 A.D.2d 239, 239 (1st Dep’t 2002);

Terminiello v. City of Chicago, 337 U.S. 1 (1949).

186. Gag orders are a quintessential example of prior restraints. See, e.g., New York

Times Co. v. Rothwax, 143 A.D.2d 592, 592-593 (1st Dep’t 1988).

187. The Gag Order was explicitly identified by Justice Engoron as such and plainly
qualifies as a prior restraint on the speech of the parties to People v. Trump, et al., Index No.
452564/2022. Specifically, the Gag Order “forbid[s] all parties [to that action] from posting,
emailing, or speaking publicly about any members of [Justice Engoron’s] staff.” Ex. G.

188.  “The test for determining overbreadth is whether the law on its face prohibits a

real and substantial amount of constitutionally protected conduct.” People v. Barton, 8 N.Y.3d

70, 75 (2006), citing Houston v. Hill, 482 U.S. 451, 458 (1987); Broadrick v. Oklahoma, 413
U.S. 601, 615 (1973). The Court is required to interpret the directive “‘without reference to the
defendant’s conduct’—to decide whether ‘a substantial number of its applications are

unconstitutional, judged in relation to the statute’s plainly legitimate sweep.”” People v.

Marquan M., 24 N.Y.3d 1, 8 (2014), citing People v. Stuart, 100 N.Y.2d 412, 421 (2003).

189.  Speech is unprotected where it “is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action.” Brummer, 166 A.D.3d at 478,

quoting Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
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190. Justice Engoron’s record remarks made at the time he issued the Gag Order
indicated that he was addressing “disparaging, untrue and personally identifying” statements
made about the Principal Law Clerk, none of which are properly the subject of a prior restraint.
See Ex. F, 270:17-18. Justice Engoron further stated that “[p]ersonal attacks on members of
[his] court staff are unacceptable, inappropriate, and [h]e w[ould] not tolerate them, under any
circumstances.” Id. at 270:21-23.

191.  The Gag Order, which suppresses Petitioners’ speech on the basis of content and
viewpoint, is facially overbroad inasmuch as it is not narrowly tailored to prohibit speech that is
“likely to produce a clear and present danger of a serious substantive evil that rises far above

public inconvenience, annoyance, or unrest.” Brummer, 166 A.D.3d at 475; see also Matal v.

Tam, 582 U.S. 218, 243 (2017) (proscription on speech that “disparages” constitutes forbidden

viewpoint discrimination); Guerrero v. Carva, 10 A.D.3d 105, 111 (1st Dep’t 2004) (holding that

“expressions of opinion” are protected by the First Amendment).

192. The Gag Order, as issued by the court, is also unconstitutionally overbroad
because it prevents any speech about any member of Justice Engoron’s staff. Thus, the Gag
Order restricts a “substantial” amount of clearly protected speech when compared to the order’s
“plainly legitimate sweep.” Marquan M., 24 N.Y.3d at 8.

193. The Gag Order fails to address any identified, legitimate threat to a member of
Justice Engoron’s staff. Instead, the Gag Order improperly presumes that any critique of a staff
member by a party, regardless of whether it is well-founded, will incite violence.

194.  Justice Engoron’s November 2, 2023, comments further demonstrate that he
continues to believe that he can balance “the First Amendment right against the safety of [his]

staff" on the basis of such nebulous factors as “what’s going on out there in the world.” Ex. F,
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3400:23-25. Justice Engoron has yet to identify a single, concrete concern sufficient to justify
the wholesale abrogation of Petitioners’ freedom of speech.

195. The Gag Order is likewise overbroad as applied to President Trump.

196. President Trump twice has been sanctioned pursuant to the Gag Order for
commenting on the perceived bias of a de facto fact-finder, who sits on the bench with Justice
Engoron as if a member of an appellate panel, routinely and publicly passes notes, speaks in
Justice Engoron’s ear when evidentiary objections are made, and makes inappropriate
expressions during trial.

197.  First, on October 20, 2023, Justice Engoron issued a sua sponte order finding that
President Trump violated the Gag Order because, while a post that had been made prior to the
issuance of the Gag Order had been deleted, an email containing the post had been archived on
President Trump’s website and not removed. The post included a photo the Principal Law Clerk
had publicly published on her judicial campaign’s social media page months ago and a link to the
campaign’s social media account. The original X post containing the photo and commentary
questioning the Principal Law Clerk’s bias in favor of the Democratic party remains publicly
visible and has been viewed by over one million people.

198.  Justice Engoron’s order cautioned that “[i]n the current overheated climate,
incendiary untruths can, and in some cases already have, led to serious physical harm, and
worse.” Ex. G. However, Justice Engoron made no finding, nor could he, that the post called for
violence or gave rise to any specific threat against the Principal Law Clerk or any other member
of his staff.

199. Moreover, the Principal Law Clerk has made myriad, public social media posts

posing with prominent Democrats, including Senator Schumer and Representative Maloney,

46



espousing her support for Democratic policy positions, attending Democratic events, and
engaging in Democratic political fundraising. Ex. B, D.

200.  All of these posts were made during the Principal Law Clerk’s tenure as Justice
Engoron’s clerk. Many of the posts were made while Justice Engoron was presiding over the
special proceeding involving many of the same parties, including President Trump, with the
Principal Law Clerk sitting right beside him. Most egregiously, several of the posts, including
the post with Senator Schumer, were made during the pendency of this action.

201.  The Principal Law Clerk’s uncommon role in the courtroom has also been
publicly visible to all attending the proceedings in the underlying action, including President
Trump. As counsel for Petitioners have commented on the record, it is unusual for a law clerk to
sit on the bench and has created the appearance that counsel are “trying the case to two judges.”
Ex. F, 2418:6.

202.  The Principal Law Clerk also consults with Justice Engoron on almost every
ruling and passes contemporaneous notes, including with respect to substantive evidentiary
issues, and often directly questions and instructs the parties even while Justice Engoron is
present.

203. Contemporaneous press coverage has reinforced this impression of the Principal
Law Clerk’s unusual role. See supra p.18, n.2. As explained by counsel, the Principal Law
Clerk’s “presence on the bench is open and public.” Ex. F, 2470:25-2471:1.

204. The Principal Law Clerk is therefore a public figure, subject to public criticism,

for purposes of these proceedings. See, e.g., Gottwald v. Sebert, 193 A.D.3d 573 (1st Dep’t

2021); see also Brady v. Ottaway Newspapers, Inc., 84 A.D.2d 226, 240 n.5 (2d Dep’t 1981),

quoting Rosenblatt v. Baer, 383 U.S. 75, 86 (1966) (holding that public figures include any
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government official with “such apparent importance that the public has an independent interest
in the qualifications and performance of the person who holds it”).

205. Additionally, President Trump, a current presidential candidate, must be permitted
to “comment on what he believes and perceives . . . as a potential source of bias.” Ex. F,
2471:24-2472:2. At base, President Trump is being prohibited from commenting on public
conduct that he perceives as undermining the legitimacy of the legal processes that will decide
this case.

206. A defendant in a high-profile trial is well within his rights to comment on the
perceived, or actual, bias of a judicial appointee who sits immediately adjacent to the judge on
the bench, to whom he has effectively abdicated his judicial role.

207.  On October 26, 2023, Justice Engoron sua sponte issued a second order regarding
a statement President Trump made to the press earlier that day. Specifically, President Trump
stated to the press that “[t]his judge is a very partisan judge with a person who's very partisan
sitting alongside him, perhaps even much more partisan than he is.” Ex. H (emphasis added).

208.  Justice Engoron, in assuming that the statement referred to the Principal Law
Clerk, characterized it as a “blatant, dangerous disobeyal [sic]” of the Gag Order. Ex. F, 2374:5-
6..

209. Regardless of whether President Trump was referring to the Principal Law Clerk,
Cohen, or someone else entirely, the First Amendment and the New York Constitution clearly do
not permit Justice Engoron to restrict such core political speech “in advance of its actual
expression.” Ash, 44 A.D.3d at 324.

210.  The fact that President Trump may influence his followers does not authorize the

Court to the sweeping restriction of First Amendment rights the Gag Order imposes in this
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instance. See, e.g., Rockwell v. Morris, 12 A.D.2d 272, 279 (1st Dep’t 1961) (“[T]his does not

justify the perversion that if the actor’s speech, otherwise innocent, incites others to unlawful

action he may be suppressed.”); see also Brown v. Louisiana, 383 U.S. 131, 133 n.1 (1966)

(Public speakers “are not chargeable with the danger” that their audiences “might react with

disorder or violence.”); Hoesten v. Best, 34 A.D.3d 143, 151 (1st Dep’t 2006).

211.  Moreover, the Gag Order curtails the First Amendment rights of President
Trump’s public audience to hear, respond to, and amplify his speech on matters of public

concern. Westchester Rockland Newspapers, Inc. v. Leggett, 48 N.Y.2d 430, 452 (1979)

(Cooke, C.J., concurring) (“The First Amendment respects the right of citizens to enjoy the free
flow of information and ideas, a right which necessarily encompasses the correlative rights to

receive and to communicate™), citing Virginia Pharmacy Bd. v. Virginia Consumer Council, 425

U.S. 748, 764-765 (1976); see also Packingham v. North Carolina, 582 U.S. 98, 104 (2017);

Santer v. Bd. of Educ. of E. Meadow Union Free Sch. Dist., 23 N.Y.3d 251, 264 (2014);

0O.B.G.Y.N. Assos. v. Birthright of Brooklyn & Queens, Inc., 64 A.D.2d 894, 895-896 (2d Dep’t

1978). “[A] speech burden based on audience reactions is simply government hostility and
intervention in a different guise.” Matal, 582 U.S. at 250.

212.  Nothing about President Trump’s comment itself constitutes incitement or any
other type of unprotected speech. Nor did Justice Engoron properly find that the comment
furthered any specific threat against his staff.

213. Because the speech that the Gag Order restricts is also speech in furtherance of
the campaign of a former President who is the current frontrunner for the 2024 Republican
nomination, the constitutional concerns implicated by the application of the Gag Order are

particularly grave. The issues at stake in this case and the relentless media coverage of the case
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mean that speech about the conduct of the trial and its participants, including the Principal Law
Clerk, are inextricably intertwined in the current Presidential campaign.

214.  “[S]tatements made by a candidate in furtherance of the candidate’s own
campaign constitute core political speech worthy of First Amendment protection.” In re Raab,

100 N.Y.2d 305, 312 (2003), citing Republican Party of Minnesota v. White, 536 U.S. 765, 770

(2002); see also Susan B. Anthony List v. Driehaus, 573 U.S. 149, 162 (2014) (The First

Amendment “has its fullest and most urgent application precisely to the conduct of campaigns

for political office.”); Meyer v. Grant, 486 U.S. 414, 425 (1988) (Campaign speech is “at the

core of our electoral process and of the First Amendment freedoms . . . an area of public policy
where protection of robust discussion is at its zenith.”) (internal citations and quotations

omitted); Cole Fischer Rogow, Inc. v. Carl Ally, Inc., 29 A.D.2d 423, 429 (1st Dep’t 1968).

215. Additionally, as Justice Engoron is presiding over a bench trial, the Gag Order
cannot possibly be aimed at “impaneling [] a constitutionally impartial jury” or ensuring a fair

jury trial. See Gannett Co., Inc. v. De Pasquale, 43 N.Y.2d 370, 380 (1977).

216. The D.C. Circuit’s October 17, 2023, administrative stay of Judge Chutkan’s
similar gag order further evinces the impropriety of imposing gag orders on President Trump.

217. The Gag Order is also unconstitutionally vague.

218.  “A statute, or a regulation, is unconstitutionally vague if it fails to provide a
person of ordinary intelligence with a reasonable opportunity to know what is prohibited, and it
is written in a manner that permits or encourages arbitrary or discriminatory enforcement.”

Indep. Ins. Agents & Brokers of New York. Inc. v. New York State Dep’t of Fin. Servs., 39

N.Y.3d 56, 63—64 (2022). In assessing vagueness, the Court must determine whether (1) it is

“sufficiently definite to give a person of ordinary intelligence fair notice that [the person’s]
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contemplated conduct is forbidden™ and (2) it “provides officials with clear standards for
enforcement” in order to avoid the “attendant dangers of arbitrary and discriminatory
application.” Id. at 64. (internal citations and quotations omitted).

219. Here, the Gag Order failed to give President Trump adequate notice that his
October 26, 2023, comment would fall within its ambit.

220. The Gag Order proscribes parties, including President Trump, from “posting,
emailing, or speaking publicly about any members of [Justice Engoron’s] staff.” However,
President Trump did not even refer to the Principal Law Clerk by name. Worse, he testified
under oath that he was, in fact, speaking about Cohen.

221. Consequently, the Gag Order is not sufficiently definite to give fair notice that
such conduct would be forbidden.

222.  The vagueness of the Gag Order has also resulted in arbitrary and discriminatory
enforcement.

223.  Justice Engoron summarily concluded that the statement was about the Principal
Law Clerk, observing that “it [was] very easy for the public, for anyone to know who that person
is.” Ex. G. Additionally, in order to bring President’s Trump’s comment within the ambit of the
Gag Order, he found that he would typically interpret “alongside of me” as referring to the
Principal Law Clerk because there is a barrier between him and the witness stand. Id.

224.  Justice Engoron’s conclusion that President Trump’s statement was both
“unmistakably clear” and employed “imprecise language” creating “plausible ambiguity” is
plainly arbitrary. Id.

225.  That such order allows for discriminatory enforcement is all the more concerning

given Justice Engoron’s open disdain for President Trump.
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226. Injustifying his October 20, 2023, enforcement of the Gag Order, Justice
Engoron alluded to the “overheated” political climate and “incendiary untruths” that have
purportedly “led to serious physical harm and worse,” without identifying any untruth or
physical harm. Ex. G.

227.  Justice Engoron has also threatened to “hold[] Donald Trump in contempt of
court” and “possibly imprison[] him.” Id. These statements are calculated to chill
constitutionally protected speech, even speech that does not violate the Gag Order— especially
in light of the Gag Order’s inherent vagueness.

228.  With respect to the October 25, 2023, enforcement of the Gag Order, Justice
Engoron summoned President Trump to the stand for questioning without authority. President
Trump denied that the statement was about the Principal Law Clerk but, under questioning,
admitted that he believed the Principal Law Clerk to be partisan. Nonetheless, acting in the
capacity of both the aggrieved party and the arbiter of truth, Justice Engoron judged President
Trump “not credible.”

229.  For all of the foregoing reasons, the Gag Order should be annulled and vacated as
in excess of Justice Engoron’s jurisdiction under the First Amendment to the United States
Constitution and Article I, Section 8 of the New York Constitution.

AS AND FOR A FOURTH CAUSE OF ACTION
(For Judgment Pursuant to CPLR 7803)

230. Petitioners repeat and reallege each and every allegation in the foregoing

paragraphs as if fully set forth herein.
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231.  Section 7803(2) of the CPLR authorizes a petitioner to raise in a special
proceeding whether a “body or officer proceeded, is proceeding or is about to proceed without
or in excess of jurisdiction.”

232.  Section 7803(2) is a codification of the common-law writ of prohibition and is
available “both to restrain an unwarranted assumption of jurisdiction and to prevent a court
from exceeding its authorized powers in a proceeding over which it has jurisdiction.” La Rocca

v. Lane, 37 N.Y.2d 575, 578-79 (1975); see Soares v. Carter, 25 N.Y.3d 1011, 1013 (2015);

Johnson v. Sackett, 109 A.D.3d 427, 428-29 (1st Dep’t 2013).

233.  The First Amendment to the United States Constitution provides, in relevant part,
that “Congress shall make no law . . . abridging the freedom of speech.”

234.  Article I, Section 8 of the New York Constitution provides, in relevant part, that
“[e]very citizen may freely speak, write and publish his or her sentiments on all subjects, being
responsible for the abuse of that right.”

235.  “[I]t is well-settled that statements made in the course of litigation are entitled to

absolute privilege.” TRB Acquisitions LLC v. Yedid, 215 A.D.3d 40, 43 (1st Dep’t 2023),

quoting Front, Inc. v. Khalil, 24 N.Y.3d 713, 718 (2015). “A counsel, or party conducting

judicial proceedings, is privileged in respect to words or writings used in the course of such
proceedings reflecting injuriously upon others, when such words and writings are material and
pertinent to the questions involved; . . . within such limit, the protection is complete, irrespective
of the motive with which they are used; but such privilege does not extend to matter, having no

materiality or pertinency to such questions.’” Id. at 43-44, quoting Youmans v. Smith, 153 N.Y.

214 (1897).
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236. “The public interest requires that such statements be absolutely privileged so that
those discharging a public function may speak freely in doing so, insulated from harassment and
fear of financial hazard. Since the privilege is absolute, it confers immunity from liability
regardless of motive. The privilege embraces anything that may possibly be pertinent or which
has enough appearance of connection with the case.” Id. at 44 (internal citations and quotations
omitted). This absolute privilege “will not be conferred” where “the underlying lawsuit was a
sham action brought solely to defame the defendant” or “the testimony is part of a larger scheme
to defraud.” Id. at 44-45 (internal citations and quotations omitted).

237. In keeping with the absolute protection which statements made in the course of
litigation are afforded, a court is not permitted to punish a litigant “because his attorney makes a
record.” Inre Hart, 7 N.Y.3d at 7.

238.  The Supplemental Gag Order explicitly proscribes public statements “in . . .court
[] that refer to any confidential communications, in any form, between” Justice Engoron and his
staff. Ex. J (emphasis in original). Justice Engoron has further confirmed that counsel are
prevented from referencing his communications with staff even if they constitute a ground for a
substantive motion, has instructed counsel not to make any such motion, and has suggested that
he may refuse to sign an order to show cause raising his communications with staff. This
contravenes the principle of absolute privilege.

239. There has been significant, heated colloquy between counsel and Justice Engoron
regarding counsel’s ability to comment on the record regarding the Principal Law Clerk’s role in
the proceedings. That colloquy ultimately led to issuance of the Supplemental Gag Order.

240. The Supplemental Gag Order prevents counsel from abiding by their ethical

obligations to advocate for their clients. Specifically, the Supplemental Gag Order prevents
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counsel from continuing to make a record of conduct they believe to be impermissible, engaging
in zealous advocacy, and preserving evidence of Justice Engoron’s open abdication of judicial
duties and the Principal Law Clerk’s improper public influence for appeal.

241. The Supplemental Gag Order instead states that Petitioners’ “record is now fully
preserved for the duration of the proceedings,” and counsel “may refer back to this blanket
statement in their appeal as they deem appropriate.” Ex. J.

242.  The Supplemental Gag Order violates the First Amendment and the New York
Constitution insofar as it bars in-court statements by counsel.

243.  “Asto counsel’s First Amendment rights, prior restraints of speech are

unquestionably viewed with a strong presumption against their validity.” Fischetti v. Scherer, 44

A.D.3d 89, 92 (1st Dep’t 2007), citing Carroll v. President & Comm’rs of Princess Anne, 393

U.S. 175 (1968). “[R]easonable limitations may be placed on speech where an important
countervailing interest is being served.” Id. at 93. (internal citations omitted).
244,  “[E]xtrajudicial statements of attorneys may be subject to prior restraint by a trial

court upon a demonstration that such statements present a ‘reasonable likelihood’ of a serious

threat to a defendant’s right to a fair trial.” Id., quoting Cooperman, 116 A.D.2d at 292. “[I]n
general, an attorney acting as counsel in a legal matter may be prohibited from making

extrajudicial statements which are likely to materially prejudice the case.” 1d., citing Gentile v.

State Bar of Nevada, 501 U.S. 1030 (1991).

245.  The Supplemental Gag Order, like the Gag Order, is impermissibly overbroad in
contravention of New York law and the United States Constitution.
246. Justice Engoron’s record remarks made at the time he issued the Supplemental

Gag Order indicated that he was addressing “repeated, inappropriate remarks” by counsel about
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the Principal Law Clerk “falsely accusing her of bias against [Petitioners] and of improperly
influencing the ongoing bench trial.” Ex. J.

247.  Precluding “remarks” by counsel about the public conduct of Justice Engoron and
the Principal Law Clerk while permitting discussion of “scheduling issues” and “management of
the trial” constitutes impermissible content-based and viewpoint-based discrimination.
Brummer, 166 A.D.3d at 475; Matal, 582 U.S. at 243.

248.  Justice Engoron implicitly identified as “countervailing interest[s]” the “safety of
his staff” and the “orderly progression of th[e] trial.” Ex. J; Fischetti, 44 A.D.3d at 92.

249. Counsel’s comments, which have all been made on the record before Justice
Engoron, do not constitute incitement or any other type of unprotected speech. Nor did Justice
Engoron properly find that any comments made by counsel, on or off the record, furthered any
specific threat against his staff. To be sure, Justice Engoron has never even identified a single
specific threat his chambers has received. Instead, Justice Engoron impermissibly relied on
unsubstantiated concerns about “violence resulting from heated political rhetoric” and
unspecified “phone calls, voicemails, emails, and letters, and packages” purportedly sent to his
chambers during the pendency of the underlying proceeding. Ex. J.

250.  Justice Engoron has likewise not identified any statement resulting in a
“reasonable likelihood’ of a serious threat to a defendant’s right to a fair trial,” particularly where

the trial in question is a bench trial. Fischetti, 44 A.D.3d at 92; see also Gannett Co., Inc, 43

N.Y.2d at 380.
251.  The Supplemental Gag Order therefore also violates the First Amendment and the

New York Constitution insofar as it bars out-of-court statements by counsel.
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252.  For all of the foregoing reasons, the Supplemental Gag Order should be annulled
and vacated as in excess of Justice Engoron’s jurisdiction under the First Amendment to the

United States Constitution and Article I, Section 8 of the New York Constitution.

WHEREFORE, Petitioners respectfully request that this Court grant judgment in their favor as
follows:
(a) On the first cause of action, annulling and vacating Justice Engoron’s summary
findings of contempt as in violation of lawful procedure under CPLR § 7803(3);
(b) On the second cause of action, annulling and vacating Justice Engoron’s summary
findings of contempt as in excess of Supreme Court’s jurisdiction pursuant to CPLR §
7803(2);
(c) On the third cause of action, finding that Justice Engoron’s Gag Order is in excess of
Supreme Court’s jurisdiction under CPLR § 7803(2);
(d) On the fourth cause of action, finding that Justice Engoron’s Supplemental Gag Order
is in excess of Supreme Court’s jurisdiction under CPLR § 7803(2); and

(e) Granting such further and additional relief as the court deems just and proper.
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Dated: New York, New York
November 14, 2023

SSOCIATES, LLP
Alina Habba

112 West 34th Street, 17th & 18th Floors
New York, New York 10120

Phone: (908) 869-1188

Email: ahabba@habbalaw.com
Counsel for Donald J. Trump, Allen
Weisselberg, Jeffrey McConney,

The Donald J. Trump Revocable Trust,
The Trump Organization, Inc., Trump
Organization LLC, DJT Holdings LLC,
DJT Holdings Managing Member LLC,
Trump Endeavor 12 LLC, 401 North
Wabash Venture LLC, Trump Old Post
Office LLC, 40 Wall Street LLC and
Seven Springs LLC
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Dated: New York, New York
November 14, 2023

ROBERT & ROBERT PLLC
Clifford S. Robert

Michael Farina

526 RXR Plaza

Uniondale, New York 11556

Phone: (516) 832-7000

Email: crobert@robertlaw.com
mtarina@robertlaw.com

Counsel for Donald J. Trump, Donald Trump,
Jr., Eric Trump, The Donald J. Trump
Revocable Trust, DJT Holdings LLC,
DJT Holdings Managing Member
LLC, Trump Endeavor 12 LLC, 401
North Wabash Venture LLC, Trump
Old Post Office LLC, 40 Wall Street
LLC and Seven Springs LLC



VERIFICATION

I, Cliftord Robert, am a member of Robert & Robert PLLC, attorneys for Donald J.
Trump, Donald Trump, Jr., Eric Trump, The Donald J. Trump Revocable Trust, DJT Holdings
LLC, DJT Holdings Managing Member, Trump Endeavor 12 LLC, 401 North Wabash Venture
LLC, Trump Old Post Office LLC, 40 Wall Street LLC, and Seven Springs LLC in the above-
captioned Article 78 proceeding. | have read the foregoing Petition and know the contents
thereof. The same are true to my knowledge, except to matters therein stated to be alleged on

information and belief and as to those matters, I believe it to be true.

Dated: New York, New York
November 14, 2022
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VERIFICATION

I, Alina Habba, am a member of Habba Madaio & Associates LLP, attorneys for Donald
J. Trump, Allen Weisselberg, Jeffrey McConney, The Trump Organization, Inc., and the Trump
Organization LLC in the above-captioned Article 78 proceeding. I have read the foregoing
Petition and know the contents thereof. The same are true to my knowledge, except to matters

therein stated to be alleged on information and belief and as to those matters, I believe it to be

true.

Dated: New York, New York
November 14, 2023
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NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW Index No.
YORK, by LETITIA JAMES,
Attorney General of the State of New York,

Plaintiff,
-against- SUMMONS

DONALD J. TRUMP, DONALD TRUMP, Date Index No. Purchased:
JR., ERIC TRUMP, IVANKA TRUMP,
ALLEN WEISSELBERG, JEFFREY
MCCONNEY, THE DONALD J. TRUMP
REVOCABLE TRUST, THE TRUMP
ORGANIZATION, INC., TRUMP
ORGANIZATION LLC, DJT HOLDINGS
LLC, DJT HOLDINGS MANAGING
MEMBER, TRUMP ENDEAVOR 12 LLC,
401 NORTH WABASH VENTURE LLC,
TRUMP OLD POST OFFICE LLC, 40
WALL STREET LLC, and SEVEN
SPRINGS LLC,

Defendants.

TO THE ABOVE-NAMED DEFENDANTS:

You are hereby summoned to answer the complaint in this action and to serve a copy of
your answer, or, if the complaint is not served with this summons, to serve a notice of appearance,
on the Plaintiff’s attorney within 20 days after service of this summons, exclusive of the day of
service (or within 30 days after the service is complete if this summons is not personally delivered
to you within the State of New York); and in case of your failure to appear or answer, judgment

will be taken against you by default for the relief demanded in the complaint.
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The basis of venue pursuant to CPLR § 503(a) is that Plaintiff is located in New York
County, with its address at 28 Liberty Street, New York, New York 10005, and because a

substantial part of the events and omissions giving to the claims occurred in New York County.

Dated: New York, New York
September 21, 2022

LETITIA JAMES
Attorney General of the State of New York

Kevin Wallace

Kevin Wallace
Andrew Amer
Colleen K. Faherty
Alex Finkelstein
Wil Handley

Eric R. Haren
Louis M. Solomon
Austin Thompson
Stephanie Torre

Office of the New York State
Attorney General

28 Liberty Street

New York, NY 10005

Phone: (212) 416-6376

kevin.wallace@ag.ny.gov

Attorneys for the People of the
State of New York

To:

DONALD J. TRUMP
Habba Maddaio & Associates LLP

112 West 34th Street,New York, New York 10120
Fischetti Malgieri

565 Fifth Ave., 7th Fl, New York, NY 10017
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DONALD TRUMP, JR.
Law Offices of Alan S. Futerfas
565 Fifth Ave., 7th F1, New York, NY 10017

ERIC TRUMP
Law Offices of Alan S. Futerfas
565 Fifth Ave., 7th F1, New York, NY 10017

IVANKA TRUMP
Law Offices of Alan S. Futerfas
565 Fifth Ave., 7th F1, New York, NY 10017

ALLEN WEISSELBERG
Friedman Kaplan Seiler Adelman
7 Times Sq., New York, NY 10036

JEFFREY MCCONNEY
ArentFox Schiff
1301 Avenue of the Americas, 42nd floor, New York, NY 10019

THE DONALD J. TRUMP REVOCABLE TRUST
c/o The Trump Organization — 725 Fifth Avenue, New York, NY 10022
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

THE TRUMP ORGANIZATION, INC.
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

TRUMP ORGANIZATION LLC
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

DJT HOLDINGS LLC
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120
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DJT HOLDINGS MANAGING MEMBER
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

TRUMP ENDEAVOR 12 LLC
c/o The Trump Organization — 725 Fifth Avenue, New York, NY 10022
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

401 NORTH WABASH VENTURE LLC
c/o The Trump Organization — 725 Fifth Avenue, New York, NY 10022
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

TRUMP OLD POST OFFICE LLC
c/o The Trump Organization — 725 Fifth Avenue, New York, NY 10022
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

40 WALL STREET LLC
c/o The Trump Organization — 725 Fifth Avenue, New York, NY 10022
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120

SEVEN SPRINGS LLC
LaRocca Hornik Rosen & Greenberg LLP
40 Wall Street, 32nd Floor, New York, NY 10005
Habba Maddaio & Associates LLP
112 West 34th Street, 17th & 18th Floors, New York, NY 10120
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW Index No.
YORK, by LETITIA JAMES,

Attorney General of the State of New York,
VERIFIED COMPLAINT
Plaintiff,

-against-

DONALD J. TRUMP, DONALD TRUMP,
JR., ERIC TRUMP, IVANKA TRUMP,
ALLEN WEISSELBERG, JEFFREY
MCCONNEY, THE DONALD J. TRUMP
REVOCABLE TRUST, THE TRUMP
ORGANIZATION, INC., TRUMP
ORGANIZATION LLC, DJT HOLDINGS
LLC, DJT HOLDINGS MANAGING
MEMBER, TRUMP ENDEAVOR 12 LLC,
401 NORTH WABASH VENTURE LLC,
TRUMP OLD POST OFFICE LLC, 40
WALL STREET LLC, and SEVEN
SPRINGS LLC,

Defendants.
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Plaintiff, the People of the State of New York, by Letitia James, Attorney General of the

State of New York, as and for their Verified Complaint, respectfully allege:
I.  NATURE OF THE ACTION

1. Following a comprehensive three-year investigation by the Office of the Attorney
General (“OAG”), involving interviews with more than 65 witnesses and review of millions of
pages of documents produced by Defendants and others, OAG has determined that Defendants
Donald J. Trump (“Mr. Trump”), Trump Organization LLC and the Trump Organization, Inc.
(collectively with the other named entities, the “Trump Organization”), Allen Weisselberg, and
the other individuals and entities affiliated with Mr. Trump and his companies named as
Defendants, engaged in numerous acts of fraud and misrepresentation in the preparation of Mr.
Trump’s annual statements of financial condition (“Statements of Financial Condition” or
“Statements”) covering at least the years 2011 through 2021.

2. These acts of fraud and misrepresentation were similar in nature, were committed
by upper management at the Trump Organization as part of a common endeavor for each annual
Statement, and were approved at the highest levels of the Trump Organization—including by
Mr. Trump himself. Indeed, Mr. Trump made known through Mr. Weisselberg that he wanted
his net worth on the Statements to increase—a desire Mr. Weisselberg and others carried out
year after year in their fraudulent preparation of the Statements.

3. These acts of fraud and misrepresentation grossly inflated Mr. Trump’s personal
net worth as reported in the Statements by billions of dollars and conveyed false and misleading
impressions to financial counterparties about how the Statements were prepared. Mr. Trump and
the Trump Organization used these false and misleading Statements repeatedly and persistently

to induce banks to lend money to the Trump Organization on more favorable terms than would
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otherwise have been available to the company, to satisfy continuing loan covenants, and to
induce insurers to provide insurance coverage for higher limits and at lower premiums.

4. All of this conduct was in violation of New York Executive Law § 63(12)’s
prohibition of persistent and repeated business fraud, which embraces any conduct that “has the
capacity or tendency to deceive, or creates an atmosphere conductive to fraud.” People v.
Northern Leasing Systems, Inc., 193 A.D.3d 67, 75 (1st Dep’t 2021).

5. These misrepresentations also violated a host of state criminal laws, constituting
repeated and persistent illegality in violation of Executive Law § 63(12). Among other laws,
Defendants repeatedly and persistently violated the following: New York Penal Law § 175.10
(Falsifying Business Records); Penal Law § 175.45 (Issuing a False Financial Statement); and
Penal Law § 176.05 (Insurance Fraud).!

6. Each Statement from 2011 to 2021 provides Mr. Trump’s personal net worth as of
June 30 of the year it covers, was compiled by Trump Organization executives, and was issued
as a compilation report by Mr. Trump’s accounting firm. Each Statement provides on its face
that its preparation was the responsibility of Mr. Trump, or starting in 2016, the trustees of his

revocable trust, Donald Trump, Jr. and Allen Weisselberg.? Each Statement was personally

' While not a basis for recovery in this action, the conduct alleged in this action also plausibly
violates federal criminal law, including 18 U.S.C. § 1014 (False Statements to Financial
Institutions) and 18 U.S.C. § 1344 (Bank Fraud). Under those provisions, a defendant violates
federal law by knowingly submitting a false document or statement in order to influence the
decision of a federally-insured bank or to obtain money from a bank by means of false
representations or pretenses. There is no requirement of loss or reliance. OAG is making a
referral of its factual findings to the Office of the United States Attorney for the Southern District
of New York.

2 Mr. Weisselberg was removed as a trustee as of July 2021, after having been indicted by the

New York District Attorney on charges of tax fraud. Mr. Weisselberg pleaded guilty to those
charges on August 18, 2022.
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certified as accurate by Mr. Trump, by one of his trustees, or in 2021 by Eric Trump, when
submitting the Statement to financial institutions with the purpose and intent that the information
contained in the Statement would be relied upon by those institutions.

7. Each year from 2011 to 2016, Mr. Trump and Mr. Weisselberg would meet to
review and approve the final Statement. When asked questions about those meetings under oath,
both men invoked their Fifth Amendment privilege against self-incrimination and refused to
answer. When asked under oath if he continued to review and approve the Statements after
becoming President of the United States in 2017, Mr. Trump invoked his Fifth Amendment
privilege and refused to answer.

8. As further evidence of their scheme to inflate the value of Mr. Trump’s assets
when beneficial to his financial interests, Mr. Trump and the Trump Organization procured
inflated appraisals through fraud and misrepresentations in 2014 and 2015 for the purpose of
granting conservation easements over two of Mr. Trump’s properties. Through these
conservation easements, Mr. Trump and the Trump Organization agreed to forgo their purported
rights to develop areas of the two properties that are the subjects of the easements, which enabled
them to treat as a charitable donation the difference in the value of each property with and
without the relinquished development rights as determined in the appraisals. In the same way
that Mr. Trump and the Trump Organization inflated the valuations of Mr. Trump’s assets for the
Statements, they manipulated the appraisals to inflate the value of the donated development
rights with respect to both conservation easements.

A. The Fraudulent Statements of Financial Condition

9. Each Statement of Financial Condition lists Mr. Trump’s assets and liabilities,
and then presents his “net worth” as the difference between the two. On the asset side, each

Statement includes five basic categories: (i) “cash and cash equivalents;” (ii) monies held in

3
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“escrow” and “reserve deposits;” (iii) interests in “partnerships and joint ventures;” (iv) real
estate licensing fees; and (v) by far the largest category — real estate holdings. On the liability
side, each Statement lists “accounts payable and accrued expenses,” loans on “real and operating
properties,” and other mortgages and loans.

10.  Mr. Trump’s Statements of Financial Condition for the period 2011 through 2021
were fraudulent and misleading in both their composition and presentation. The number of
grossly inflated asset values is staggering, affecting most if not all of the real estate holdings in
any given year. All told, Mr. Trump, the Trump Organization, and the other Defendants, as part
of a repeated pattern and common scheme, derived more than 200 false and misleading
valuations of assets included in the 11 Statements covering 2011 through 2021.

11.  Nearly every one of the Statements represented that the values were prepared by
Mr. Trump and others at the Trump Organization in “evaluation[s]” done with “outside
professionals,” but that was false and misleading; no outside professionals were retained to
prepare any of the asset valuations presented in the Statements. To the extent Mr. Trump and the
Trump Organization received any advice from outside professionals that had any bearing on how
to approach valuing the assets, they routinely ignored or contradicted such advice. For example,
they received a series of bank-ordered appraisals for the commercial property at 40 Wall Street
that calculated a value for the property at $200 million as of August 1, 2010 and $220 million as
of November 1, 2012. Yet in the 2011 Statement, they listed 40 Wall Street with a value $524
million and increased the valuation to $527 million in the 2012 Statement, and to $530 million in
2013—more than twice the value calculated by the “professionals.” Even more egregiously the

valuation of more than $500 million was attributed to information obtained from the same
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professional appraiser who prepared both valuations putting the building’s value at or just over
$200 million.

12. The inflated asset valuations in the Statements cannot be brushed aside or excused
as merely the result of exaggeration or good faith estimation about which reasonable real estate
professionals may differ. Rather, they are the result of the Defendants utilizing objectively false
assumptions and blatantly improper methodologies with the intent and purpose of falsely and
fraudulently inflating Mr. Trump’s net worth to obtain beneficial financial terms from lenders
and insurers.

13.  Nor can the false and fraudulent asset values in the Statements be defended based
on boilerplate disclaimers in the accountant’s compilation report accompanying each Statement.
While the accountants gave notice in the reports that they did not audit or review the Statements
to verify the accuracy or completeness of the information provided by Mr. Trump or the Trump
Organization, they confirmed that their clients were responsible for preparing the Statements in
accordance with generally accepted accounting principles in the United States (“GAAP”). The
disclaimers may relieve the accountants of certain obligations that would otherwise adhere to
their work on a more rigorous audit engagement, but they do not give license to Mr. Trump or
the Trump Organization to submit to their accountants fraudulent and misleading asset valuations
for inclusion in the Statements.

14. Moreover, Mr. Trump and the Trump Organization have no excuse for issuing
Statements of Financial Condition that repeatedly violated GAAP rules in multiple ways despite
expressly representing in the Statements that they were prepared in accordance with GAAP.
Among the many GAAP rules they violated are: (i) including as “cash” funds that Mr. Trump

could not immediately liquidate because they did not belong to him and may never be distributed
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to him; (ii) failing to determine the present value of projected future income when including the
income as part of an asset valuation; (iii) failing to disclose a substantial change in methodology
from the prior year’s statement for how an asset value was derived; (iv) failing to value the
entirety of Mr. Trump’s interest in a partnership, including all limitations and restrictions on his
interest; and (v) including intangibles such as internally-generated brand premiums when
calculating an asset’s value.

15.  Asdiscussed in greater detail in the sections that follow, Mr. Trump and others
affiliated with the Trump Organization who are named as Defendants employed a number of
deceptive strategies as part of the overall scheme to fraudulently and falsely inflate Mr. Trump’s
assets in order to comply with Mr. Trump’s instruction to increase his net worth. A chart
showing many of the deceptive strategies employed by Mr. Trump and other Defendants by asset
and year is attached as Exhibit 1, and includes the following, to list just a few:

a. Relying on objectively false numbers to calculate property values. For example,
Mr. Trump’s own triplex apartment in Trump Tower was valued as being 30,000
square feet when it was 10,996 square feet. As a result, in 2015 the apartment
was valued at $327 million in total, or $29,738 per square foot. That price was
absurd given the fact that at that point only one apartment in New York City had
ever sold for even $100 million, at a price per square foot of less than $10,000.
And that sale was in a newly built, ultra-tall tower. In 30 year-old Trump Tower,
the record sale as of 2015 was a mere $16.5 million at a price of less than $4,500
per square foot.

b. Ignoring legal restrictions on development rights and marketability that would
materially decrease property values. For example:

1. Inthe 2012 Statement, rent stabilized apartments at Trump Park Avenue
were valued as if they were unrestricted, leading to a nearly $50 million
valuation for those units—but an appraisal accounting for those units’
stabilized status valued them collectively at just $750,000;

ii.  The Mar-a-Lago club was valued as high as $739 million based on the false
premise that it was unrestricted property and could be developed and sold
for residential use, even though Mr. Trump himself signed deeds donating
his residential development rights and sharply restricting changes to the
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property — in reality, the club generated annual revenues of less than $25
million and should have been valued at closer to $75 million; and

iii.  For his golf course in Aberdeen, Scotland, the valuation assumed 2,500
homes could be developed when the Trump Organization had obtained
zoning approval to develop less than 1,500 cottages and apartments, many
of which were expressly identified as being only for short-term rental. The
$267 million value attributed to those 2,500 homes accounted for more than
80% of the total $327 million valuation for the Aberdeen property on the
2014 Statement.

c. Failing to use basic rules of valuation to ensure reliable and accurate results—
such as discounting revenue or cash flow that might be obtained from a
speculative development far into the future to its present value. For example, a
series of high-value properties estimated the profits from developing and selling
homes without accounting for the years it would take to plan, build, and sell the
homes and instead operated under the impossible and thus false premise that the
homes could be planned, built, and sold instantaneously.

d. Using an inappropriate valuation method for a given category of assets. For
example, for the period 2013 to 2020, Mr. Trump’s golf course in Jupiter, Florida
was valued using a fixed-asset approach even though that was not an acceptable
method for valuing an operating golf course. And the bulk of the value in that
fixed-asset approach was based on the use of an inflated purchase price from the
purported assumption of “refundable” membership liabilities. Mr. Trump
claimed to have paid $46 million for the club, consisting of $5 million in cash he
actually paid and $41 million in assumed membership liabilities. In the
Statement Mr. Trump did not disclose the inclusion of those inflated liabilities in
the price of the club and in fact took the opposite position, stating that his
potential liability for those membership deposits was zero.

e. Increasing the value of golf clubs to incorporate a “brand premium” despite
expressly advising in the Statements that brand value was not included in the
figures and despite GAAP rules prohibiting inclusion of internally-generated
intangible brand premiums. For example, in the 2013 Statement, the value of Mr.
Trump’s golf course in Jupiter, Florida was further inflated by fraudulently
adding 30% for the Trump “brand.” Combining the inflation from using the
fixed-asset approach with the 30% brand premium, Mr. Trump claimed that a
club he purchased for $5 million in 2012 was worth more than $62 million in
2013. The 2013 Statement included the same fraudulent 30% brand premium for
six other golf clubs.

f.  Using inflated net operating income (“NOI”) figures and arbitrarily low
capitalization rates to calculate valuations using the income capitalization
method, where value is derived by dividing NOI by a capitalization rate. For
example, in some instances the NOI for Trump Tower relied on favorable
numbers by mixing time periods, using future income that exceeded the Trump
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Organization’s internal budget projections while also using expense figures that
were lower than past expenses in audited financials. Capitalization rates were
derived by cherry-picking an unsupported figure from, or averaging the lowest
two or three capitalization rates listed in, generic marketing reports and ignoring
rates in those same reports for buildings that were closer and more comparable to
Trump Tower.

g. Claiming as Mr. Trump’s own “cash” monies belonging not to Mr. Trump but to
partnerships in which Mr. Trump had only a limited partnership interest with no
control over making disbursements. For example, one-third of the amount under
“cash and cash equivalents” listed in the 2018 Statement belonged to Vornado
Partnerships, not Mr. Trump. Those are partnerships in which he owns a minority
30% stake with no right to control distributions. Mr. Trump did the same thing in
counting funds held in escrow. For example, one-half of the amount under
“escrow” in the 2014 Statement belonged to the Vornado Partnership.

h. Including in the value of golf clubs anticipated income from inflated membership
initiation fees. For example, at Mr. Trump’s golf course in Westchester, the
valuation for 2011 assumed new members would pay an initiation fee of nearly
$200,000 for each of the 67 unsold memberships, even though many new
members in that year paid no initiation fee at all. In some instances, Mr. Trump
specifically directed club employees to reduce or eliminate the initiation fees to
boost membership numbers.

16.  Mr. Trump and the other Defendants also engaged in conduct intended to mislead
Mazars in connection with its work compiling the Statements, including by concealing important
information. Because Mazars was not conducting any review or audit procedures, but rather
issuing a compilation in which Mr. Trump’s and the Trustees’ assertions were being compiled
into financial-statement format, many of their fraudulent statements and strategies remained
concealed from, or undetected by, Mazars.

17.  Asaresult, shortly after some of the findings uncovered by OAG’s investigation
came to light in public filings to enforce OAG’s investigative subpoenas, Mazars concluded that
it had to end its long-term business relationship with Mr. Trump and the Trump Organization and
withdraw the Statements it had compiled from 2011 to 2020. In a letter to the Trump
Organization dated February 9, 2022, Mazars explained that it had “come to this conclusion

based, in part, upon the filings made by the New York Attorney General on January 18, 2022,

15 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

our own investigation, and information received from internal and external sources,” and advised
“that the Statements of Financial Condition for Donald J. Trump for the years ending June 30,
2011—June 30, 2020, should no longer be relied upon.” Mazars further instructed the Trump
Organization to “inform any recipients thereof who are currently relying upon one or more of
those documents that those documents should not be relied upon.”

18.  Mr. Trump’s Statements of Financial Condition were repeatedly and persistently
submitted to banks insured by the Federal Deposit Insurance Corporation for the purpose of
influencing the actions of those institutions. The Statements were used to obtain and maintain
favorable loans over at least an eleven-year period, including: (a) Deutsche Bank’s extension of a
$125 million loan (or combination of loans) in connection with the Trump Organization’s
purchase of the property known as Trump National Doral; (b) Deutsche Bank’s financing of up
to $107 million in debt in connection with the Trump International Hotel and Tower, Chicago, in
2012, as well as a $54 million expansion of that loan in 2014; and (c) Deutsche Bank’s financing
of up to $170 million in funds in connection with the Trump Organization’s purchase and
renovation of the Old Post Office property in Washington, DC.

19. As to each of those loans, the truthfulness and accuracy of the pertinent
Statement, as certified by Mr. Trump, was a precondition to lending. Moreover, pursuant to the
covenants of those loans, each year Mr. Trump or the trustees would submit a new Statement and
certify its accuracy. Material misrepresentations on any loan document, including the Statements
or the certifications as to their accuracy, would constitute an event of default under the terms of

the loan agreements.
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20.  The Statements, along with other false representations, were also used repeatedly
and persistently to obtain beneficial terms on insurance policies from insurers participating on
the Trump Organization’s surety program and directors and officers liability policies.>

21.  The magnitude of financial benefit derived by Mr. Trump and the Trump
Organization by means of these fraudulent and misleading submissions was considerable.
Following the initiation of subpoena-enforcement litigation against Mr. Trump, and Mazars’s
withdrawal of ten years’ worth of Mr. Trump’s Statements of Financial Condition, Mr. Trump
and the Trump Organization decided to repay hundreds of millions of dollars in debt early. But
even that step, the equivalent of partial disgorgement, fails to account for substantial additional
financial benefit obtained by Mr. Trump and the Trump Organization by means of the false and
fraudulent Statements of Financial Condition. Mr. Trump and his operating companies obtained

additional benefits from banks other than loan proceeds in the form of favorable interest rates

that likely saved them more than $150 million over the prior ten-year period.

3 Under the surety program, insurers underwrote surety bonds on behalf of the Trump
Organization required for the company’s business activities, primarily to secure judgments and
mechanics liens and as needed on construction projects and for liquor licenses. Ordinarily, a
surety underwriter requires the insured to put up collateral to secure the obligations assumed
under the bonds, but here the underwriters waived the collateral requirements and accepted
instead a personal indemnity from Mr. Trump coupled with the opportunity to review his
Statement of Financial Condition. Under the directors and officers liability program,
underwriters agreed to defend and indemnify the officers and directors of the Trump
Organization in connection with any claims and investigations asserted against them arising out
of their work for the company. As part of the underwriting negotiations, the insurers reviewed
Mr. Trump’s Statement of Financial Condition and questioned company executives about any
pending or threatened claims and investigations.

10
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22. The Statements were also critical to the overall success of the investment in the
Old Post Office property in Washington, D.C. Based on its own statement, the Trump
Organization won the bidding as part of “one of the most competitive selection processes in the
history of” the General Services Administration. Critical to the success of that bid was a
demonstration of the “financial wherewithal” of the Trump Organization through the submission
of his Statement of Financial Condition. The favorable interest rates obtained from Deutsche
Bank were instrumental in the financial performance of the investment, which ultimately led to
“the record breaking sale of the Trump International Hotel, Washington, D.C.,” and a financial
benefit to the Trump Organization of more than $100 million in May 2022.

23.  All of those benefits were derived from the improper, repeated, and persistent use
of fraudulent and misleading financial statements and are, therefore, subject to disgorgement in
this action under Executive Law § 63(12).

24.  Itis no defense to claims for disgorgement under § 63(12) that the Trump
Organization may have made all payments due under the loans and insurance policies. The
remedy of disgorgement is available to deprive a wrongdoer of illegal benefit regardless of
whether any entity suffered a financial loss.

B. Relief Sought

25.  In this proceeding, the People seek an order and judgment granting the following
relief to remedy the substantial, persistent, and repeated fraudulent and misleading conduct
occurring since 2011:

a. Cancelling any certificate filed under and by virtue of the provisions of section
one hundred thirty of the New York General Business Law for the corporate
entities named as defendants and any other entity controlled by or beneficially

owned by Donald J. Trump which participated in or benefitted from the foregoing
fraudulent scheme;

11
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Appointing an independent monitor to oversee compliance, financial reporting,
valuations, and disclosures to lenders, insurers, and governmental authorities, at
the Trump Organization, for a period of no less than five years;

Replacing the current trustees of the Donald J. Trump Revocable Trust with new
independent trustees, and requiring similar independent governance in any newly-
formed trust should the Revocable Trust be revoked and replaced with another
trust structure;

Requiring the Trump Organization to prepare a GAAP-compliant, audited
statement of financial condition audited by an independent auditing firm
empowered to retain independent valuation personnel showing Mr. Trump’s net
worth, to be distributed to all recipients of his prior Statements of Financial
Condition, with any statements of financial condition prepared for the next five
years to also be subject to a GAAP-compliant audit;

Barring Mr. Trump and the Trump Organization from entering into any New
York State commercial real estate acquisitions for a period of five years;

Barring Mr. Trump and the Trump Organization from applying for loans from any
financial institution chartered by or registered with the New York Department of
Financial Services for a period of five years;

Permanently barring Mr. Trump, Donald Trump, Jr., Ivanka Trump, and Eric
Trump from serving as an officer or director in any New York corporation or
similar business entity registered and/or licensed in New York State;

Permanently barring Allen Weisselberg and Jeffrey McConney from serving in
the financial control function of any New York corporation or similar business
entity registered and/or licensed in New York State;

Awarding disgorgement of all financial benefits obtained by each Defendant from
the fraudulent scheme, including all financial benefits from lenders and insurers
through repeated and persistent fraudulent practices of an amount to be
determined at trial but estimated to be $250,000,000, plus prejudgment interest;
and

Granting any additional relief the Court deems appropriate.

Il. THEPARTIES

26.

The Attorney General is responsible for overseeing the activities of New York

businesses and the conduct of their officers and directors, in accordance with the New York

Executive Law and other applicable laws. She is expressly tasked by the Legislature with

12
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policing any persistent or repeated fraud and illegal conduct in business. See, e.g., Executive
Law § 63(12).

27.  Defendant Donald J. Trump is the beneficial owner of the collection of entities he
styles the “Trump Organization.” Approximately 500 separate entities collectively do business as
the Trump Organization and operate for the benefit, and under the control, of Donald J. Trump.
Among the entities that comprise the Trump Organization are:

a. Defendant Trump Organization, Inc. From May 1, 1981 to January 19, 2017, Mr.
Trump was Director, President, and Chairman of the Trump Organization, Inc. From
at least July 15, 2015 until May 16, 2016, Mr. Trump was the sole owner of the
Trump Organization, Inc.

b. Defendant Trump Organization LLC, a limited liability company doing business in
the State of New York with a principal place of business in New York, NY.

c. Defendant DJT Holdings LLC, a Delaware limited liability company with a principal
place of business in New York, NY.

d. Defendant DJT Holdings Managing Member, a Delaware limited liability company
registered to do business in New York, NY.

28.  In addition, the Trump Organization incorporates a host of entities that either own
property at issue in this action or received loans at issue in this action. Included among those
entities are:

a. Defendant Trump Endeavor 12 LLC, a Delaware limited liability company registered to
do business in New York, NY. Trump Endeavor 12 LLC owns the resort property doing
business as Trump National Doral.

b. Defendant 401 North Wabash Venture LLC, a Delaware limited liability company that
operates out of the Trump Organization offices in New York, NY. 401 North Wabash
Venture LLC owns the building doing business as Trump International Hotel & Tower,
Chicago.

c. Defendant Trump Old Post Office LLC, a Delaware limited liability company with its
principal place of business in New York, NY. Trump Old Post Office LLC held a ground
lease from the federal government to operate the property doing business as the Trump
International Hotel, Washington, DC.

13
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d. Defendant 40 Wall Street LLC, a New York Limited Liability Corporation, which holds a
ground lease for an office building located at 40 Wall Street, New York, NY.

e. Respondent Seven Springs LLC is a New York limited liability company that owns the
Seven Springs estate, consisting of 212 acres of property within the towns of Bedford,
New Castle, and North Castle in Westchester County, NY.

29.  Donald J. Trump served as the President and Chairman of the Trump
Organization from May 1, 1981 to January 19, 2017. While serving as President of the United
States, Mr. Trump remained the inactive president of the Trump Organization. After leaving
office, Mr. Trump resumed his position as the president of the Trump Organization.

30.  Defendant Donald J. Trump Revocable Trust is a trust created under the laws of
New York that is the legal owner of the entities constituting the Trump Organization. The
Donald J. Trump Revocable Trust was created on April 7, 2014 and amended by Second
Amendment to the Trust dated January 17, 2017. The purpose of the trust is to hold assets for the
exclusive benefit of Donald J. Trump. Mr. Trump is the sole beneficiary of The Donald J. Trump
Revocable Trust.

31. A complete organizational chart of the entities held by the Donald J. Trump
Revocable Trust, that was prepared by the Trump Organization in 2017 for the purposes of
obtaining insurance coverage, is attached as Exhibit 2.

32.  Defendant Donald Trump, Jr. is an Executive Vice President of the Trump
Organization. He maintains a business office at 725 Fifth Avenue, New York, NY. Donald
Trump, Jr. oversees the Trump Organization’s property portfolio and is involved in all aspects of
the company’s property development, from deal evaluation, analysis and pre-development
planning to construction, branding, marketing, operations, sales and leasing. Donald Trump Jr. is
also responsible for all of the commercial leasing for the Trump Organization which includes

Trump Tower and 40 Wall Street.
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33.  Defendant Ivanka Trump was an Executive Vice President for Development and
Acquisitions of the Trump Organization through early January 2017. Among other
responsibilities, Ms. Trump negotiated and secured financing for Trump Organization properties.
While at the Trump Organization she directed all areas of the company’s real estate and hotel
management platforms. This included active participation in all aspects of projects, including
deal evaluation, pre-development planning, financing, design, construction, sales and marketing,
as well as involvement in all decisions relating to those activities—Ilarge and small. Among other
duties, she negotiated the lease with the government and a loan related to the Old Post Office
property. Ms. Trump also negotiated loans on Trump Organization properties at Doral and
Chicago. On each of those transactions with Deutsche Bank, Ms. Trump was aware that the
transactions included a personal guaranty from Mr. Trump that required him to provide annual
Statements of Financial Condition and certifications.

34.  After leaving the Trump Organization, Ms. Trump retained a financial interest in
the operations of the Trump Organization through a number of vehicles, including an interest in
the Old Post Office property through Ivanka OPO LLC. In a 2021 federal filing, Ms. Trump
reported total income from Trump Organization entities of $2,588,449, including income from
Ivanka OPO LLC, TTT Consulting, LLC, TTTT Venture LLC and Trump International Realty.

35. Defendant Eric Trump is an Executive Vice President of the Trump Organization,
and Chairman of the Advisory Board of the Donald J. Trump Revocable Trust. He maintains a
business office at 725 Fifth Avenue, New York, NY. Eric Trump is responsible for all aspects of
management and operation of the Trump Organization including new project acquisition,
development and construction. Eric Trump actively spearheaded the growth of Trump Golf

including the addition of 13 golf properties since 2006.
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36.  Defendants Donald Trump, Jr. and Eric Trump took over management of the
Trump Organization from Mr. Trump in 2017.

37.  Defendant Allen Weisselberg was the Chief Financial Officer of the Trump
Organization from 2003 until July 2021. During that time he maintained a business office at 725
Fifth Avenue, New York, NY. Among his responsibilities as CFO, from at least 2011 until 2020,
Mr. Weisselberg supervised and approved the preparation of the valuations contained in the
Statements of Financial Condition.

38.  Defendants Donald Trump, Jr. and Allen Weisselberg were trustees of the Donald
J. Trump Revocable Trust until Mr. Weisselberg resigned in June 2021. On information and
belief, Donald Trump, Jr. is now the sole Trustee of the Donald J. Trump Revocable Trust.
Donald Trump Jr. is named in both his personal capacity and as the Trustee of the Donald J.
Trump Revocable Trust.

39.  Defendant Jeffrey McConney is the Controller of the Trump Organization. He
maintains a business office at 725 Fifth Avenue, New York, NY. Among his responsibilities as
Controller, from 2011 to 2016, Mr. McConney prepared the valuations contained in the
Statements of Financial Condition. From 2016 to the present, Mr. McConney supervised and
approved the preparation of the valuations contained in the Statements of Financial Condition.

1. JURISDICTION, APPLICABLE LAW, aND VENUE

40. This enforcement action is brought on behalf of the People of the State of New
York pursuant to the New York Executive Law.

41. Executive Law § 63(12) allows the Attorney General to bring a proceeding

“[w]henever any person shall engage in repeated fraudulent or illegal acts or otherwise
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demonstrate persistent fraud or illegality in the carrying on, conducting or transaction of
business.”

42. Fraudulent conduct as used in § 63(12) includes acts that have the “capacity or
tendency to deceive, or creates an atmosphere conducive to fraud.” People v. Applied Card Sys.,
Inc., 27 A.D.3d 104, 107 (3d Dep’t 2005), aff’d on other grounds, 11 N.Y.3d 105 (2008); see
also People v. Northern Leasing Systems, Inc., 193 A.D.3d 67, 75 (1st Dep’t 2021). The terms
“fraud” and “fraudulent” are “given a wide meaning so as to embrace all deceitful practices
contrary to the plain rules of common honesty, including all acts, even though not originating in
any actual evil design to perpetrate fraud or injury upon others, which do tend to deceive or
mislead.” People ex rel. Cuomo v. Greenberg, 95 A.D.3d 474, 483 (1st Dep’t 2012). By its plain
terms, Executive Law § 63(12) covers frauds committed by overtly false or fraudulent
statements, by omission, or as part of a scheme to defraud. See Executive Law § 63(12) (defining
the words “fraud” and “fraudulent” to include “any . . . misrepresentation, concealment, [or]
suppression . . ..”).

43. A violation of any federal, state, or local law or regulation constitutes “illegality”
within the meaning of Executive Law § 63(12). See, e.g., Applied Card Sys., 27 A.D.3d at 106,
109; Oncor Commc’ns, Inc. v. State, 165 Misc. 2d 262, 267 (Sup. Ct. Albany Cty. 1995), aff’d,
218 A.D.2d 60 (3d Dep’t 1996); People v. Am. Motor Club, Inc., 179 A.D.2d 277 (1st Dep’t
1992), appeal dismissed, 80 N.Y.2d 893; State v. Winter, 121 A.D.2d 287 (1st Dep’t 1986). “It
long has been recognized that the statute affords the Attorney General broad authority to enforce
federal as well as state law, unless state action in the area of federal concern has been precluded
utterly or federal courts have exclusive jurisdiction of the matter.” Oncor Commc’ns, Inc. v.

State, 165 Misc. 2d 262, 267 (Sup. Ct. Albany Cty. 1995), aff’d, 218 A.D.2d 60 (3d Dep’t 1996).
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Thus, if conduct violates a provision of New York’s Penal Law . . . it may be the subject of an
action for equitable relief on the basis of “illegality” under Executive Law § 63(12).

44. State laws other than Executive Law § 63(12) render unlawful certain fraudulent
actions with respect to financial statements and their use. Falsification of business records is
unlawful under the Penal Law—and is a felony when committed to aid or conceal the
commission of another offense. See, e.g., Penal Law § 175.10. The issuance of a false financial
statement is likewise an offense under the Penal Law. See, e.g., Penal Law § 175.45. A
conspiracy—essentially, an agreement to commit an offense by a group of persons, and one overt
act by one of the conspirators—is unlawful under the Penal Law as well. See generally Penal
Law § 105.

45.  Fraud or illegality, within the meaning of Executive Law § 63(12), may be the
subject of an enforcement action if it is either “repeated” or “persistent.” Such conduct is
“repeated,” § 63(12) instructs, if it involves either “any separate and distinct fraudulent or illegal
act, or conduct which affects more than one person.” Executive Law § 63(12). Thus, under the
statute, “the Attorney-General [may] bring a proceeding when the respondent was guilty of only
one act of alleged misconduct, providing it affected more than one person.” State of New York v.
Wolowitz, 96 A.D.2d 47, 61 (2d Dep’t 1983).

46. The statute instructs that the term “persistent” includes the “continuance or
carrying on of any fraudulent or illegal act or conduct.” Executive Law § 63(12).

47. Among the equitable remedies available to the Attorney General under Executive
Law § 63(12) is disgorgement, which is designed to deprive the wrongdoer of illegal benefit
regardless of whether any entity suffered a financial loss. See People v. Ernst & Young, LLP, 114

A.D.3d 569, 569-70 (1st Dep’t 2014) (“Thus, disgorgement aims to deter wrongdoing by
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preventing the wrongdoer from retaining ill-gotten gains from fraudulent conduct. Accordingly,
the remedy of disgorgement does not require a showing or allegation of direct losses to
consumers or the public; the source of the ill-gotten gains is ‘immaterial’”). Multiple defendants
may be jointly and severally liable for disgorgement under § 63(12) when they have participated
in a common scheme. See Fed. Trade Comm’n v. Shkreli, No. 20 Civ. 706, 2022 WL 135026
(S.D.N.Y. Jan. 14, 2022). Disgorgement can also include salary and bonuses that are a result of
fraudulent activity. See, e.g., SEC v. Razmilovic, 738 F.3d 14, 32 (2d Cir. 2013).

48. This Court has jurisdiction over the subject matter of this action, personal
jurisdiction over the Defendants, and authority to grant the relief requested pursuant to Executive
Law § 63(12).

49.  Pursuant to C.P.L.R. § 503, venue is proper in New York County, because
Plaintiff resides in that county, and because a substantial part of the events and omissions giving
rise to the claims occurred in that county.

IV. FACTUAL ALLEGATIONS

50. The breadth of material presented here is considerable, necessitating a roadmap
for the Court. This complaint presents verified allegations regarding scores of fraudulent, false,
and misleading representations by Mr. Trump, the Trump Organization, and the other
Defendants. The financial statements in question were issued annually; each contained a
significant number of fraudulent, false, and misleading representations about a great many of the
Trump Organization’s assets; and most played a role in particular transactions with financial
institutions. The substantial information presented in the complaint is organized in the following
manner:

a. an overview of the relevant assets of Mr. Trump presented in the
Statement (9 51(a) — 51(n));
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b. a general description of the Statements for the relevant years, 2011
through 2021 (1 52 - 65);

c. adetailed discussion of the inflated valuations contained in the Statements
for each relevant asset (] 66 — 558);

d. adetailed discussion of the loans procured and maintained by Mr. Trump
and the Trump Organization using the false and misleading Statements
(49 559 — 675);

e. adetailed discussion of the insurance procured by Mr. Trump and the
Trump Organization procured through the use of the false and misleading
Statements and other material misrepresentations and omissions (Y9 676 —
714); and

f. adetailed discussion of the ongoing nature of the fraudulent scheme and
conspiracy among the defendants (9 715 — 747).

A. Overview of Trump Organization Assets

51.  Inan effort to familiarize the Court with the pertinent assets reflected in the
Statements of Financial Condition, OAG provides the following brief descriptions below:

a. Cash, marketable securities, and cash equivalents. This category of asset
reflects cash controlled by Mr. Trump, or securities (such as publicly traded
stocks) that are readily convertible to cash. Under GAAP, cash equivalents
constitute short-term, highly liquid investments that are readily convertible to
known amounts of cash and that are so near their maturity that they present
insignificant risk of changes in value because of changes in interest rates (such
as a money market fund).

b. Escrow and Reserve Deposits and Prepaid Expenses. This category purports
to include funds that belong to Mr. Trump but have been escrowed or subjected
to some other restriction pursuant to a legal document such as a loan agreement.

c. Trump Tower (commercial space) (“Trump Tower”). Mr. Trump owns
commercial space (office and retail) in a building at 725 Fifth Avenue in
midtown Manhattan.

d. Mr. Trump’s triplex apartment (“Triplex’). Separately Mr. Trump owns an
apartment in Trump Tower. This apartment is grouped with other assets in a
category entitled “other assets” on the Statements of Financial Condition.

e. 4-6 East 57th Street (“Niketown’). Mr. Trump owns two ground leases that
comprise a space adjoining Trump Tower. Mr. Trump pays rent on those
ground leases to the landowners, and those ground leases are subject to long-
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term rent schedules and adjustments. The retail space for many years was leased
to Nike and is known as “Niketown.”

f. 40 Wall Street (“40 Wall Street”). 40 Wall Street is a building located in
lower Manhattan. Mr. Trump purchased a ground lease pertaining to the
building in 1995 for $1.3 million. The building was completed in 1930 and
contains a mix of office and retail space.

g. Trump Park Avenue (“Trump Park Avenue”). This building, located at 502
Park Avenue in midtown Manhattan is a condominium that contains residential
and retail units owned by Mr. Trump.

h. Seven Springs (“Seven Springs”). Mr. Trump purchased this estate traversing
the towns of Bedford, North Castle, and New Castle in Westchester County,
New York in 1995 for $7.5 million. The estate consists of two large homes,
undeveloped land, and a few other buildings.

i. Trump International Hotel & Tower, Chicago (“Trump Chicago™). This
condominium-hotel building is, or has been, comprised of a residential
component and a hotel component. The building is located in Chicago, Illinois.
Since 2009, its value has been excluded from the Statements of Financial
Condition because, according to sworn testimony, Mr. Trump did not want to
take a position on the Statements that would conflict with a position about the
property’s value he has represented to tax authorities. Investigation revealed
that the tax position taken was that the property had become worthless
according to Mr. Trump, and thus formed the basis of a substantial loss under
the federal tax code. This building is relevant to this action because Mr. Trump
and the Trump Organization obtained bank loans on the building or its
components as collateral, and the Statements were part of that loan transaction.

j. Trump Old Post Office, Washington, DC (“OPQO”). This property refers to
the “Old Post Office” on Pennsylvania Avenue in Washington, D.C. The Trump
Organization obtained a ground lease from a federal agency (the General
Services Administration) to redevelop this property into a luxury hotel doing
business as Trump International Hotel, Washington, DC.

k. Club Facilities and Related Real Estate. The “Clubs” category of assets—for
which no itemized value for any individual asset was ever disclosed—is
comprised of the following golf and social clubs in the United States and abroad
(among others) that are owned or leased by Mr. Trump, and collectively
represent the single largest itemized asset on the Statement in each year:

i.  Mar-a-Lago Social Club (“Mar-a-Lago”) in Palm Beach County,
Florida;

ii.  Trump National Golf Club in Briarcliff Manor (“TNGC
Briarcliff”), in Westchester County, New York;
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iii.  Trump National Golf Club in Hudson Valley (“TNGC Hudson
Valley”), located in Dutchess County, New York, a property held via a
ground lease;

iv.  Trump National Golf Club, Jupiter (“TNGC Jupiter”), located in
Palm Beach County, Florida;

v.  Trump National Golf Club, Los Angeles (“TNGC LA”), in southern
Los Angeles County, California;

vi.  Trump National Golf Club, Bedminster, in Bedminster, New Jersey;

vii. ~ Trump National Golf Club, Washington, DC (“TNGC DC”),
located in Loudoun County, Virginia;

viii.  Trump National Golf Club - Philadelphia (“TNGC
Philadelphia”), located in Camden County, New Jersey;

ix.  Trump National Golf Club, Charlotte (“TNGC Charlotte™),
located in Iredell County, North Carolina;

x.  Trump National Doral (“Doral”), located in western Miami-Dade
County, Florida;

xi.  Trump International Golf Club in Scotland, Aberdeen (“Trump
Aberdeen”), located in Balmedie, Scotland; and

xii.  Trump International Golf Club in Scotland, Turnberry (“Trump
Turnberry”), located in Ayrshire, Scotland.

1. Partnerships and Joint Ventures. Mr. Trump’s Statements of Financial
Condition incorporate values for the following two assets classified as
partnerships and joint ventures:

i. 1290 Avenue of the Americas in New York, New York (*“1290
Avenue of the Americas”) and 555 California Street in San
Francisco, California (555 California”) (collectively, “Vornado
Partnership Interests™). This asset category, in general terms, refers
to Mr. Trump’s 30%, limited partnership interests in entities that own
the two buildings. The Vornado Realty Trust, controlled by others and
not by Mr. Trump, owns the remaining 70% stake and functions as the
general partner that is empowered to make business decisions for the
partnership.

ii.  Trump International Hotel and Tower — Las Vegas, Nevada (“Las
Vegas”). This asset refers to Mr. Trump’s 50% interest in a joint
venture, with Philip Ruffin, in a hotel condominium tower in Las
Vegas, Nevada.
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m. Real Estate Licensing Developments (“Licensing Value”). This category of
assets claims to value potential future revenue that might be earned from
purported licensing agreements with third parties.

n. Other Assets. This catch-all category includes a range of assets not valued
elsewhere on the Statements of Financial Condition. All of the asset values
contained in this category are summed to generate an overall figure for the
category; individual asset values are not disclosed. Assets in this category
include, depending on the year, the Triplex, Seven Springs, aircraft, a
management company, loans to Mr. Trump’s family members, and various
homes (such as in Palm Beach, Florida; Beverly Hills, California; and the island
of St. Martin).

B. Overview of the Statements of Financial Condition

52. Since no later than 2004, Mr. Trump and the Trump Organization have prepared
an annual “Statement of Financial Condition of Donald J. Trump.” Since 2017, commencing
with the Statement for the year ending June 30, 2016, the Statements have been issued by the
Trustees of the Donald J. Trump Revocable Trust. These Statements contain Mr. Trump’s or the
Trustees’ assertions of Mr. Trump’s net worth, based principally on asserted values of particular
assets that Mr. Trump or the Trustees evaluated, minus outstanding liabilities.

53.  From 2004 until 2020, Mr. Trump’s Statements of Financial Condition were
compiled by accounting firm Mazars. Mazars ceased work on the Statements after issuing the
Statement reflecting Mr. Trump’s financial condition as of June 30, 2020.

54. As alleged in greater detail below, the process for preparing the annual Statement
of Financial Condition remained the same throughout the period 2011 through 2021. The
valuations for the Statements would be prepared by staff at the Trump Organization, working at
the direction of Donald J. Trump or his trustees, Allen Weisselberg, and Jeffrey McConney.
Those valuations, which were reflected in an Excel spreadsheet, and the supporting documents
would be forwarded to Mazars, which would generate a compilation report of those valuations.

In other words, Mazars would generate the document that became the Statements. A draft was
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sent back to the Trump Organization; while Mazars might ask questions of the Trump
Organization, it did not conduct an audit or review of the Statements. The responsibility for
insuring that the Statements were prepared in accordance with GAAP lay with the Trump
Organization. Mr. Trump and his trustees were responsible for providing full and complete
information to Mazars.

55.  As the engagement letters entered into between the Trump Organization and
Mazars made clear, other than expressly enumerated exceptions, the Statements of Financial
Condition were to be prepared in accordance with GAAP. For example, as the 2015 engagement
letter reads, “You”—referring to Allen Weisselberg as Chief Financial Officer of the Trump
Organization—"are responsible for . . . the preparation and fair presentation of the financial
statements in accordance with” GAAP; for “designing, implementing and maintaining internal
controls relevant to the preparation and fair presentation of the financial statements”; and for
“preventing and detecting fraud.”

56. Similarly, the engagement letters specifically obligated the Trump Organization to
provide Mazars with “access to all information of which you are aware [that] is relevant to the
preparation and fair presentation of the financial statement, such as records, documentation, and
other matters,” and made clear that Mr. Weisselberg, as the Trump Organization’s CFO, was
responsible for “the selection and application of accounting principles,” and for “establishing and
maintaining internal controls.” The engagement letters similarly obligated the Trump
Organization to “mak][e] all financial records and related information available to [Mazars] and
for the accuracy and completeness of that information.”

57. In addition to the engagement letters, for each year from 2011 to 2020, Mr.

Weisselberg as CFO of the Trump Organization signed a representation letter submitted by the
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Trump Organization to Mazars in connection with Mazars’s actual issuance of the completed
Statement of Financial Condition. In the letter, Mr. Weisselberg represented that the Trump
Organization was “responsible for the information provided to Mazars for each annual
compilation,” and that the information was “presented fairly and accurately in all material
respects.”

58.  In February 2022, Mazars advised the Trump Organization by letter that it was
ending its long-term relationship with Mr. Trump and the Trump Organization, and that the
Statements for the years ending June 30, 2011 through June 30, 2020 should not be relied upon.

59.  After Mazars ended the relationship, another accounting firm, Whitley Penn LLP,
compiled the June 30, 2021 Statement.

60. The relevant Statements of Financial Condition covering the period from 2011 to
2021 are attached as Exhibits 3 — 13.

61.  Asnoted, Mr. Trump or the Trustees would prepare valuations and data for the
Statement, which Mazars (or for 2021, Whitley Penn) would then compile. Each year the Trump
Organization personnel (including Mr. Weisselberg and Mr. McConney) would prepare a
supporting data spreadsheet containing the valuations for the Statement and backup material
supporting those valuations. Mazars (or for 2021, Whitley Penn) then compiled that information
into financial-statement format.

62. Until 2016, those supporting data spreadsheets were prepared by Trump
Organization Senior Vice President and Controller, Defendant Jeffrey McConney, and were
known as “Jeff Supporting Data,” with “Jeff” referring to Mr. McConney. Defendant Allen
Weisselberg, the Trump Organization’s Chief Financial Officer, reviewed Mr. McConney’s

work on the spreadsheets.
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63. For the 2016 Statement forward, and beginning on or about November 16, 2016,
Mr. Weisselberg and Mr. McConney enlisted a junior employee, only a few years out of college
and with no professional accounting training or knowledge of GAAP, to be in charge of
preparing the valuations that would feed into the annual Statement—subject to their direction
and control.

64.  All of the supporting data spreadsheets, whether prepared by Mr. McConney or
the junior employee under his direction, are a principal locus of Defendants’ repeated and
persistent fraudulent conduct. The relevant supporting data spreadsheets from 2011 to 2021 are
attached as Exhibits 14 — 24.

65. The Trump Organization and its affiliates used the Statements to induce
counterparties to provide funding or insurance on favorable terms or to comply with the terms of
ongoing covenants with respect to transactions in which the parties were already engaged. In
particular, the Trump Organization and its affiliates and senior executives, including Mr. Trump
and the other company employees named as Defendants, submitted the Statements or arranged
for their submission to counterparties, including financial institutions, other lenders, and insurers,
as more fully described below.

C. The Asset Values and Associated Descriptions Presented in

the Statements Were Fraudulent, Misleading, and Not
Presented in Accordance with GAAP.

1. Cash and Cash Equivalents/Marketable Securities

66. As a general matter, when a GAAP-compliant financial statement reports “cash,”
it is referring to an amount of liquid currency or demand deposits available to the person or
entity whose finances are described in the statement. See Financial Accounting Standards Board
(“FASB”), Master Glossary - Cash. Similarly, when a financial statement reports “cash
equivalents,” it is reporting “short-term, highly liquid investments” that both can be “readily
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converted to known amounts of cash” and is “so near their maturity that they present
insignificant risk of changes in value because of changes in interest rates.” See FASB, Master
Glossary — Cash Equivalents. When a financial statement refers to “marketable securities,” it
refers to debt or equity securities for which market quotations are available, and such assets are
valued at “their quoted market prices.” See, e.g., FASB, Accounting Standards Codification
(“ASC”) 274-10-35-5.

67.  Mr. Trump’s Statements of Financial Condition misrepresented his holdings of
cash, cash equivalent and marketable securities. Most notably, for several years included in his
“cash” were the amounts in the Vornado Partnership Interests in which Mr. Trump had a
minority stake and did not control. In some years these restricted funds accounted for almost
one-third of all the cash reported by Mr. Trump (for example, they accounted for $24 million of
the total $76 million in cash reported for 2018).

68.  Mr. Trump has a 30% limited partnership stake in the Vornado Partnership
Interests. Vornado Realty Trust (“Vornado”), in which Mr. Trump has no ownership interest,
holds the other 70% stake in the Vornado Partnership Interests and functions as the General
Partner.

69. Under the partnership agreements governing the Vornado Partnership Interests,
the General Partner has “full control over the management, operation and activities of, and
dealings with, the Partnership Assets and the Partnership’s properties, business and affairs,” and
“the Limited Partners shall not take part in the management of the business or affairs of the
Partnership or control the Partnership business.” Moreover, “[t]he Limited Partners may under

no circumstances sign for or bind the Partnership.” The partnership agreements provide for cash
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distributions in an amount, if any, that is “determined by the General Partner in its sole
discretion.”

70.  Mr. Trump was well aware of the restricted and limited nature of his 30% interest
because he personally took part in extensive, contentious litigation regarding these partnerships
in which control over partnership-held cash and partnership business choices was expressly
addressed. See, e.g., Trump v. Cheng, 9 Misc. 3d 1120(A), at *7 (Sup. Ct. N.Y. Cty. Sept. 14,
2005) (quoting definition of “Cash Available for Distribution”).

71.  As the court explained in that litigation, “[t]he Agreements do not obligate the
general partners to distribute partnership assets or sale proceeds to the limited partners prior to
[the partnerships’ dissolution date in 2044],” and instead during the partnerships’ existence
provide for distributions of cash in the general partner’s “sole discretion.” Id. at *7.

72.  Internal Trump Organization records acknowledge that cash residing in the
Vornado Partnership Interests was not Mr. Trump’s to access at his whim. Rather, as those
records show, Trump Organization accounting personnel knew such funds could be distributed at
Vornado’s discretion only and that the prospect of a distribution was unknown: “Although there
could be operating profits, distributions are at the discretion of Vornado at a rate of 30% to
Trump. At this point we do not have all of the data that goes into Vornado’s decision making,
thus we are attributing no distribution for these properties.”

73. In a memo dated March 23, 2016, from Allen Weisselberg to Donald Trump, Jr.,
Ivanka Trump and Eric Trump, entitled “2015 Corporate Operating Financial Summary,” Mr.
Weisselberg noted that “Included in the Net Operating Cash Flow/Operating Profit above are
30% of the operating profits for 1290 Avenue of the Americas and 555 California Street.

However, distributions are at the discretion of Vornado.”
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74. Contrary to what 1s reflected in these internal records (which are consistent with
the terms of the governing partnership documents and previous court rulings of which Mr.
Trump was aware), Mr. Trump’s Statement of Financial Condition from at least 2013 through
2021 included cash held by the Vornado Partnership Interests as Mr. Trump’s own “cash” or
similarly 1dentified liquid assets (referred to in the Statements as either “cash equivalents” or
“marketable securities™), often constituting a considerable portion of Mr. Trump’s reported
liquudity.

75. The chart below shows the amount of cash attributable to Mr. Trump’s 30% stake
in the Vornado Partnership Interests over which he exercised no control and should have been

excluded under GAAP:

Statement Year Amount Included Based On 30% Share
In Vornado Property Interests
2013 $14.2 million
2014 $24.7 million
2015 $32.7 million
2016 $19.6 million
2017 $16.5 million
2018 $24 .4 million
2019 $24.7 million
2020 $28.3 million
2021 $93.1 mullion
76. The decision to include cash in the Vornado Partnership Interests, as if it were Mr.

Trump’s own cash as reflected in the Statements and contrary to GAAP, was made by Mr.
McConney and/or Mr. Weisselberg and was approved by Mr. Trump or his attorney-in-fact
Donald Trump Jr.

2. Escrow and Reserve Deposits and Prepaid Expenses

77.  Mr. Trump’s Statements of Financial Condition, beginning with the June 30, 2014

Statement of Financial Condition, also included in the total for the “escrow and reserve deposits
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and prepaid expenses” category of assets, 30% of the escrow deposits or restricted cash held on
the balance sheets of the Vornado Partnership Interests.

78.  With respect to the “escrow and reserve deposits and prepaid expenses” category
of assets, the Statements of Financial Condition generally identify when, for one of Mr. Trump’s
wholly owned properties, “[fJunds in the amount of [X] have been escrowed pursuant to” a legal
document, such as a loan. The implication is that Mr. Trump 1s valuing escrowed funds that are
his own but that are merely held in escrow or otherwise subject to restriction.

79. That description was false and misleading with respect to escrowed or restricted
cash held by the Vornado Partnership Interests but included within the total amount listed for
“escrow and reserve deposits and prepaid expenses” as if they were Mr. Trump’s escrowed
funds.

80. The chart below shows the total “escrow and reserve deposits and prepaid
expenses” attributable to Mr. Trump’s 30% stake in the Vornado Partnership Interests over

which he exercised no control and should have been excluded under GAAP:

Statement Year Amount Included Based On 30% Share
In Vornado Property Interests
2014 $20.8 million
2015 $15.98 million
2016 $14.47 million
2017 $8.75 million
2018 $8.18 million
2019 $11.2 million
2020 $7.11 mallion
2021 $12.7 million

81.  As with assertions regarding funds held by Vornado Partnership Interests and

listed as Mr. Trump’s “cash” identified above, these escrowed funds held by Vornado
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Partnership Interests were not Mr. Trump’s own funds, and their inclusion as Mr. Trump’s own
escrowed or restricted funds in each Statement was false and misleading.

3. Trump Park Avenue

82.  Trump Park Avenue is included as an asset on Mr. Trump’s Statement of
Financial Condition for the years 2011 through 2021 with values ranging between $90.9 million
and $350 million.

83. The valuation of the building was based on estimates of both the valuation of the
commercial space and unsold residential condominium units in the building. The unsold
residential condominium units owned by Mr. Trump or the Trump Organization represented the
lion’s share of reported value for this property (in excess of 95% in some years). For example, in
2011, the commercial space was valued at $15 million based on an estimate prepared by Donald
Trump, Jr. The unsold residential condominium units were valued at $293 million.

84.  Based on an outside appraisal and internal (but undisclosed) estimates of market
value prepared by the Trump Organization, the values for the unsold residential units at Trump
Park Avenue asserted in the Statements were false and misleading.

85.  An appraisal was performed in 2010 by the Oxford Group in connection with a
$23 million loan from Investors Bank. As the appraisal identified, the collateral consisted of
residential units (12 of which were rent stabilized), two commercial spaces, and six storage
spaces. The appraisal valued the collateral at $72.5 million, of which approximately $55.1
million was derived from the residential units and storage spaces. The appraisal valued the 12
rent-stabilized units at $750,000 total, noting that the rent-stabilized units “cannot be marketed as
individual units” for sale because the “current tenants cannot be forced to leave.” The Trump
Organization was well aware of the rent-stabilized nature of many units at the property, as any

landlord would be. Indeed, Donald Trump, Jr. testified that the rent-stabilized tenants at the
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building were, “the bane of [his] existence for quite some time.” The Trump Organization also
engaged in litigation regarding rent-stabilization at the property and obtained particular types of
insurance for the rent-stabilized units.

86. The Trump Organization had a copy of the Oxford Group appraisal in its own
files, and it was integral to the company’s loan from Investors Bank, including to the release of
the collateral as unsold units were sold.

87.  Notwithstanding this 2010 appraisal, and the Trump Organization’s knowledge
that numerous units at the property were rent-stabilized, Mr. Trump’s Statements of Financial
Condition in 2011 and 2012 valued the unsold residential units in Trump Park Avenue without
regard for those restrictions or the appraisal’s conclusion. The result was a valuation of more
than $292 million, or roughly six times the 2010 appraised value attributable to the residential
units and storage spaces.

88.  In July 2020, the Trump Organization received an appraisal with a value of $84.5
million but on the 2020 Statement the Trump Organization valued Trump Park Avenue at $135.8
million.

89. The Trump Organization did not disclose to Mazars either the 2010 appraisal, the
2020 appraisal, or that several of the unsold units were subject to rent stabilization in connection
with the Statement of Financial Condition engagements from 2011 to 2020.

90. The lead accountant for the compilation engagement, Donald Bender, testified
that he was “shocked by the size of the discrepancy” between the value for the rent stabilized
units in the 2010 appraisal and the Trump Organization valuation figures provided for the rent
stabilized units in the Statements of Financial Condition. He also stated that he would not have

issued the Statements with the values the client provided for Trump Park Avenue if he had been
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aware of the 2010 appraisal, the 2020 appraisal, or the fact that several units were rent stabilized
and that he found the failure to disclose this information.

91.  Additionally, the Trump Organization routinely prepared estimates of current
market value for unsold residential units at Trump Park Avenue that were far lower than the
values reported on Mr. Trump’s Statements of Financial Condition.

92.  In the Statements of Financial Condition for 2011 through 2015 (the last of which
was finalized in March 2016), the Trump Organization used offering plan prices to value unsold
residential condominium units at Trump Park Avenue—not estimates of current market value.

93.  Butas far back as 2012 (and perhaps earlier), the Trump Organization’s in-house
real estate brokerage arm (Trump International Realty) prepared Sponsor Unit Inventory
Valuation spreadsheets reflecting both offering plan prices and current market values based on
actual market data that included unsold units at Trump Park Avenue.

94. Trump Organization employees used these “Sponsor Unit Valuation
Spreadsheets”—reflecting internal estimates of market value and offering plan prices—for day-
to-day operations and business planning purposes. But when they wanted to present a higher
value for Mr. Trump’s Statement, they disregarded the company’s actual internal market
valuations and instead reported offering plan prices that bore no necessary connection at the time
to any market estimate.

95. The result was a classic “two sets of books” situation: one internal set of records
reached one conclusion regarding market value, but the figure presented on Mr. Trump’s

Statement was considerably higher:
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Year Total Offering Plan Price Total Current Market | Difference in
used for Statement of Value Prepared by Value
Financial Condition Trump
2012 $293,122,750 $236,425,000 $56,697,750
2013 $326,854,500 $285,795,000 $41,059,000
2014 $283,051,500 $246,265,000 $36,786,500
96.  What is more, in nearly every instance in which this conduct occurred, the Trump

Organization concealed its actual market value estimates from Mazars—sending the accounting
firm only the portion of the “Sponsor Unit Valuation Spreadsheet” containing the offering plan
prices and omitting the actual market value estimates. In one year, the Trump Organization did
send both portions of the spreadsheet—but later deleted the actual market value estimates and
directed the use of the offering plan prices.

97.  Mr. Bender stated that the failure of the Trump Organization to provide the
current market value estimates in connection with the Statement of Financial Condition
engagements, where offering prices were used to value Trump Park Avenue, was inconsistent
with their obligation to provide complete and accurate information and that it was misleading.

98.  The Trump Organization’s own conduct beginning in late 2016 or early 2017
reflects an understanding that reporting offering plan prices as the estimated current values of
unsold Trump Park Avenue units—rather than its own, lower assessment of these units’ actual
current market values (albeit still inflated due to ignoring the impact of rent stabilization)—was
incorrect and misleading. Beginning with the June 30, 2016 Statement of Financial Condition—
finalized in March 2017—the Trump Organization changed its practice and began reporting its

current market value estimates for purposes of that Statement.
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99.  But even the “Sponsor Unit Valuation Spreadsheets” were grossly inflated
because they did not include any reductions to account for the rent-stabilized units. If they had,
the valuation of Trump Park Avenue would have been significantly lower based on the
information available to the Trump Organization from the 2010 appraisal. For instance, in 2011
and 2012 the 12 rent stabilized units were valued collectively at $49,596,000—a rate over 65
times higher than the $750,000 valuation for those units in the 2010 appraisal, which was based
on their rent-stabilized status.

100.  Valuations in 2013 through 2021 similarly ignored the restrictions imposed by
rent-stabilization laws on the rent-stabilized units owned by Mr. Trump or the Trump
Organization.

101.  The junior employee tasked with preparing the Statements of Financial Condition
beginning in November 2016 was aware that some of the unsold apartments at Trump Park
Avenue were rent stabilized, but did not consider or discuss with anybody whether to factor rent
stabilization into the valuations, which did not account for rent stabilization at all.

102. In addition to the grossly inflated values for the unsold apartments, the
descriptions on Mr. Trump’s Statements of Financial Condition reflecting the manner in which
those valuations were reached are inaccurate and misleading. In particular, the Statements of
Financial Condition from at least 2011 through 2019 reflect, in sum and substance, that the
reported values were “based upon an evaluation made by Mr. Trump in conjunction with his
associates and outside professionals,” thereby leading the reader to believe that the manner of

valuation included consultation with outside professionals.
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103.  But there was no consultation with any outside professional in connection with
reporting the value of unsold residential condominium units at Trump Park Avenue for the
Statement of Financial Condition in those years.

104.  In 2020, Mr. McConney was interviewed by OAG as part of its investigation and
asked about various references to “outside professionals” on the Statements of Financial
Condition. After that interview, the Trump Organization changed the wording for the 2020
Statement, omitting any representation that any particular valuation was reached in consultation
with “outside professionals” and instead listing outside professionals as merely one factor that
may have been “applicable” in some unspecified manner.

105.  The Trump Organization’s abrupt removal of any specific references to
consultation with outside professionals in connection with specific valuations is a tacit admission
that such references in prior years were inaccurate and misleading.

106. Additionally, some of the unsold units were reported at values that were several
times the prices Mr. Trump had agreed to sell them. For one of the unsold residential units, a
penthouse apartment (“Penthouse A”) rented by Ivanka Trump starting in 2011, Mr. Trump’s
Statement of Financial Condition reported a value much higher than the price at which Ms.
Trump had been granted an option to purchase the unit in a lease that also granted her a rental
payment substantially below the market rent for similar units in the building.

107.  Ms. Trump’s rental agreement for Penthouse A in Trump Park Avenue included
an option to purchase the unit for $8,500,000. But in the 2011 and 2012 Statements of Financial
Condition, this unit was valued at $20,820,000—approximately two and a half times as much as

the option price, with no disclosure of the existence of the option. For the 2013 Statement of
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Financial Condition, the unit was valued at $25,000,000—more than three times the option price,
again, with no disclosure of the existence of the option.

108.  In June 2014, Ms. Trump was given an option (which automatically vested the
next year) to purchase a different, larger penthouse unit (“Penthouse B”’) at Trump Park Avenue
for $14,264,000. That unit was valued at more than three times as much on the 2014 Statement—
the unit’s $45 million offering plan price on the 2014 Statement of Financial Condition. In that
year, Ms. Trump’s option to purchase the unit at a steep discount was included in a lease in
which she was charged a rental payment substantially below the market rent for similar units in
the same building.

109. The Statement of Financial Condition for Trump Park Avenue in 2015 reflected
the option price ($14,264,000) as the value for the unit instead of the much higher offering plan
price ($45,000,000) that had been used in the 2014 Statement.

110.  From 2016 to 2020 the value of Penthouse B was listed at the price of
$14,264,000 with a notation appearing in 2018 and forward that this price was “per rental
agreement.”

111.  Mr. Bender told the Trump Organization that reporting an offering plan price for a
unit instead of the option price at which the Trump Organization already had agreed to sell the
unit was inappropriate and urged that the option price be reported instead. He repeatedly over
several years had to tell the Trump Organization to revise their valuations downward to account
for the option.

112.  However, even the option price reported by the Trump Organization was
inaccurate. In December 2016, Donald J. Trump, Ivanka Trump, and Jared Kushner signed a

second amendment to the lease which lowered the option price to $12,264,000.
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4. 40 Wall Street

113.  The Trump Organization, through the entity 40 Wall Street LLC, a New York
Limited Liability Company, owns a “ground lease” pertaining to 40 Wall Street. In other words,
it holds a leasehold interest in the land and buildings on the land, but pays rent (known as ground
rent) to the landowner.

114. By the terms of the ground lease, the rent on 40 Wall Street gradually increases
over a serles of years, with a reset to a percentage of market value in 2032 based on the overall
value of the building. A “reset” is typically a significant event in a ground lease, because it can
result in the holder of the lease paying substantially more rent to the landowner.

115. As indicated in the chart below, the values derived by Mr. Trump and the Trump
Organization for this leasehold interest far exceeded the values determined by professionals in
lender-ordered appraisals for the same property, including an unreasonably inflated lender

appraisal prepared in 2015 that the Trump Organization sought to unduly influence:

Statement Year Statement Valuation Lender-Ordered Appraisal
2011 $524,700,000 $200,000,000
2012 $527,200,000 $220,000,000
2013 $530,700,000
2014 $550,100,000
2015 $735,400,000 $540,000,000
2016 $796,400,000
2017 $702,100,000
2018 $720,300,000
2019 $724,100,000
2020 $663,600,000
2021 $663,600,000
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116.  From 2011 through 2015, the supporting data for Mr. Trump’s Statement of
Financial Condition reported a valuation for 40 Wall Street that was calculated using an “income
capitalization approach,” a method for estimating the value of real property based on the net
operating income, or NOI, the property generates. Under this valuation method, a property’s NOI
is divided by a capitalization rate to arrive at an estimate of market value. (Because the value is
directly proportional to NOI and inversely proportional to the capitalization rate, the higher the
NOI or lower the capitalization rate, the higher the value.)

117. Net operating income is typically defined as “[t]he actual or anticipated net
income that remains after all operating expenses are deducted from the effective gross income
but before mortgage debt service and book depreciation are deducted.” Appraisal Institute, The
Dictionary of Real Estate Appraisal 158 (6th ed. 2015).

118.  For the Statements from 2011 through 2015, the Trump Organization routinely
inflated the leasehold’s value on the Statements of Financial Condition by inflating the NOI for
the building and utilizing unrealistically low capitalization rates.

119. Capital One (which held a $160 million mortgage on the property at the time)
raised substantial concerns about cash flow at the property as far back as August and September
2009, leading to in-person meetings with Mr. Trump, Mr. Weisselberg, and others. At one of
those meetings, Mr. Trump said that if the bank tried to restructure the loan because of a low
loan-to-value based on a bank appraisal, he would counter a low appraisal by creating a Trump
University lease for the vacant space and then order his own appraisal. According to Mr. Trump,
the lease would “pump up” the value and the net result would be either a third appraisal or some

sort of arbitration or litigation.
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120. Those discussions led to a loan modification executed in 2010 that attached the
Trump Organization’s own 2010 budget for the property. That 2010 budget projected for 2011
an NOI of just over $4.4 million.

121.  Yet for the 2011 Statement, Mr. Trump used an NOI figure of $26.2 million—
nearly six times the budget projection—to derive a grossly inflated value for the property of
$524.7 million.

122.  Outside appraisals further demonstrate that Mr. Trump’s valuation of 40 Wall
Street was false and misleading. In connection with the 2010 Capital One loan modification, an
appraisal was performed by Cushman & Wakefield, Inc. (“Cushman”) valuing the Trump
Organization’s interest at $200 million as of August 1, 2010. Cushman performed similar
appraisals for the bank in 2011 and 2012 reaching valuations in that same range.

123. A key component of valuing Mr. Trump’s interest in 40 Wall Street in the 2012
appraisal was the reset of the ground lease in 2032. As noted above, a ground lease reset is a
significant event because it can substantially increase the rent the leaseholder will have to pay.
Any purchaser of Mr. Trump’s interest in the ground lease at 40 Wall Street would have been
keenly focused on the terms of the ground lease and of any rent reset. The 2012 appraisal
concluded that the ground lease would reset from $2.8 million in rental expenses to more than
$15.5 million beginning on January 1, 2033. Unlike professional appraisals of the ground lease,
the Trump Organization’s valuations ignored the reset entirely in the 2011 to 2015 valuations.

124.  The Trump Organization had the 2010 appraisal in its possession when it prepared
the 2011 Statement. In addition, Mr. Weisselberg was aware that an appraisal of 40 Wall Street
from the 2010 to 2012 time period had valued the property in the $200 million range prior to

finalizing and issuing the 2012 Statement, but he nevertheless determined, along with Mr.
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Trump, to assign the property a much higher value for purposes of the Statements of Financial
Condition. The value for 40 Wall Street listed on the Statements of Financial Condition was
$524.7 million in 2011, $527.2 million in 2012, and $530.7 million in 2013. These values are
more than twice the value reached by the professional appraisals noted above.

125.  In 2015, the Trump Organization was able to negotiate favorable terms for a new
loan working through Allen Weisselberg’s son, then an employee at Ladder Capital Finance
(“Ladder Capital”), an originator of securitized loans. The Ladder Capital loan would replace the
Capital One loan based on an inflated appraisal prepared by Cushman. The 2015 appraisal did
not reflect a good faith assessment of value; rather, it used false and misleading information and
assumptions to arrive at a pre-determined value under pressure from the Trump Organization and
Ladder Capital.

126. Internal worksheets prepared by Cushman showed consideration of a Ladder
Capital valuation of $600 million and a Trump valuation of $533 million, which was calculated
by dividing $160 million (the amount of the loan the Trump Organization was seeking) by .30
(which would generate a loan-to-value for the transaction of 30 percent.)

127.  In preparing the 2015 appraisal, Cushman used unreasonably aggressive
assumptions involving the discount rate and capitalization rate that contradicted the assumptions
used in its earlier appraisals, and included a number of demonstrably false assumptions and
representations. Among other things:

a. The appraisal assumed market rents for the building that were well in excess of
any lease signed by the Trump Organization in the recent past. In fact, the
appraisal used those inflated market rents despite including six leases effective as-

of June 2015 — the same month as the appraisal — that were 10-17% below the
market rents used by Cushman.

b. Cushman was well aware that rents in the building were not increasing
commensurate with the assumptions in the appraisal. On June 18, 2015, Robert
Nardella, the senior appraiser on the project and a Cushman Executive Managing
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Director, emailed the other appraisers on the project as an “fyi” a piece from the
“Real Deal” about a Wall Street Journal article in 2012 describing the “aggressive
leasing deals” Mr. Trump was offering on 40 Wall Street and how rents “are
essentially unchanged” from 15 years ago.

c. The appraisal included as part of the rent roll a $1.4 million dollar lease with
Dean & Deluca, even though the lease was still under negotiation and had not yet
been signed. While Dean & Deluca did eventually sign a lease for the space, it
never commenced operations in the building, it declared bankruptcy, and the
Trump Organization sued in federal court for unpaid rent.

d. The appraisal understated certain expenses for the building. For example, the
appraisal recited management fees and expenses of $100,000 per year for 2012,
2013 and 2014, despite audited financials for the building showing management
fees of $894,959 in 2012, $1,007,988 in 2013 and $939,689 in 2014. The
appraisal assumed future management fees and expenses of $349,562, when
actual management fees, per the audited financials for 40 Wall Street, were
$1,211,909.

128. Initially, Cushman’s efforts were not enough to reach the $533 million value the
Trump Organization urged as the target. The initial draft of the appraisal came in at a valuation
of $500 million on June 18, 2015.

129.  Over the next week, Ladder Capital and the Trump Organization worked to
manipulate the appraisal figure by unreasonably lowering expenses (thus increasing net income),
in some instances by revising the building’s budget to reclassify repeated annual costs as “one
time expenses.”

130.  Ultimately, the final appraisal came to a valuation of $540 million through a
number of unreasonable adjustments, including reducing costs and changing the assumptions
concerning the ground lease.

131.  Under the terms of the ground lease for 40 Wall Street — as outlined in the 2015
appraisal — in “2033 the lease payments are revalued to the greater of either: (a) 6.0% of [the]
then value of the land considered as vacant and unimproved but with the right to construct a

900,000 square foot office building with grade retail; or, (b) 85.0% of the then lease payments.”
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Cushman applied those terms in each of its earlier 2011 and 2012 appraisals and in its June 18,
2015 draft appraisal. But in the final 2015 appraisal, Cushman assumed, for the first time, that
there would be a 10% reduction in the square footage to account for “zoning floor area” based on
mechanical space in the building. By applying this reduction for the first time, the ground lease
reset was reduced from more than $16 million to $9.6 million. Incongruously then, while the
value of the building purportedly more than doubled from 2012 to 2015, the ground lease reset,
based on the value of the building, purportedly dropped.

132.  But for the purposes of the 2015 Statement of Financial Condition, even this
increase was not enough for Mr. Trump and the Trump Organization. The Statement of Financial
Condition as of June 30, 2015 valued the building at $735.4 million—more than a 35% increase
over the already inflated $540 million Cushman appraisal of that same date.

133.  The Trump Organization arrived at a $735.4 million valuation for Mr. Trump’s
2015 Statement using tactics similar to those employed on other assets previously. In particular,
the Trump Organization provided only a 13-page summary of the already-inflated $540 million
appraisal to Mazars—withholding the remainder of the document, including the comparable
sales utilized and capitalization rate information, such as that the appraiser concluded a 4.25%
capitalization rate was appropriate using the direct income capitalization method. To reach a
$735.4 million value, the Trump Organization then falsely and misleadingly attributed to the
very same appraiser who performed that appraisal a capitalization rate of 3.29% based upon a
particular comparable sale, even though the appraiser had considered that same sale and
concluded in the appraisal that 4.25% was the appropriate rate. The Trump Organization then
further misleadingly described this approach, in which it had inflated the appraiser’s conclusion,

as “conservative.”
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134.  The degree to which the Statements overvalued 40 Wall Street was evident when
the financial details for the building were disclosed as part of the securitization of the loan issued
by Ladder Capital. For example, the ratings agency Morningstar made adjustments to the rental
rates, NOI, and capitalization rates utilized by Cushman and Ladder Capital and calculated a
value of $262.3 million. That valuation was consistent with a $260 million “projected market
value” as of November 2015 that was included in the 2012 Cushman appraisal and an internal
valuation of $257 million prepared by Capital One in November 2014.

135. Thus, the 2015 Statement of Financial Condition overstated the value of 40 Wall
Street by at least $195.4 million when compared to the inflated 2015 Cushman appraisal and
$473.9 million when compared with the independent Morningstar analysis.

136. By August 2016, the ratio of 40 Wall Street’s income to its debt service expenses
had dropped to the point that the Ladder Capital loan was added to a watchlist. In the ensuing
2016 Statement, the Trump Organization stopped using the “income capitalization approach” to
value 40 Wall Street in favor of a “sales comparison approach,” which multiplied the total square
footage of the building by the price per square foot of a recent “comparable” sale. Although
GAAP required the Trump Organization to disclose this change in methodology, the 2016
Statement contained no such disclosure.

137.  Under the new valuation methodology, using the sales comparison approach, from
2016 through 2021, the Statements of Financial Condition continuously overstated the value of
40 Wall Street by using inflated comparable prices, by not accounting for the full cost of the
rising ground lease rent (or not accounting for ground rent expenses at all), and eventually by

inflating the square footage of the building.
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138.  For example, in 2016, the Trump Organization valued 40 Wall Street at $796.4
million by multiplying the total square footage of the building (1,164,286 square feet) by a price
per square foot of $684. This price reflected a massive premium over the $464 price per square
foot used a year earlier by Cushman in the 2015 appraisal for Ladder Capital and the $225 price
per square foot used by Morningstar.

139.  The 2016 Statement of Financial Condition also used two other misleading
assertions to reach the inflated $796.4 million valuation.

140.  First, the Trump Organization used the sale price of 60 Wall Street as its
“comparable” sale. But the two buildings were in no way comparable. 60 Wall Street is a modern
office building, completed in 1989, six decades after 40 Wall Street. The building was occupied
by an institutional anchor tenant, Deutsche Bank. Indeed, the 2015 Cushman appraisal
distinguishes between pre-war buildings like 40 Wall Street and modern office buildings
“constructed since 1980 like 60 Wall Street, which the appraisal specifically identifies as being
in this separate category. Notably, Cushman did not identify 60 Wall Street as comparable to 40
Wall Street.

141.  Second, the 2016 valuation did not account for the obvious economic impact of
the ground lease or the reset in 2032.

142.  In 2017, the Statement of Financial Condition utilized the same techniques to
reach an inflated valuation of $702.1 million. Once again, the supporting documentation cites a
price of “$603 per sq ft from recent sales comps” that is well in excess of earlier valuations of
the property. The supporting spreadsheets do not cite a specific comparable sale, but $603 per
square foot is the average of the two highest sales on a spreadsheet provided by Cushman to the

Trump Organization via email on August 21, 2017. Those properties were 60 Wall Street, which
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was valued at $624 per square foot (not the $684 per square foot cited in 2016), and 85 Broad
Street, a building built in 1983. Once again, the 2017 valuation did not account for the economic
impact of the ground lease or the reset in 2032.

143. In 2018, the Statement of Financial Condition utilized similar techniques to reach
an inflated valuation of $720.3 million. The supporting documentation cites a price of “$647 per
sq ft from recent sales comps.” The source for that price is described as “Sales price per sf comps
provided by Michael Papagianopoulos of Cushman on 9/11/18.” That communication from Mr.
Papagianopoulos, however, has no specific discussion of appropriate comparable properties for
40 Wall Street. Instead, Mr. Papagianopoulos sent a list of 15 properties entitled “Summary of
Downtown Office Improved Sales.” The $647 per square foot valuation appears to reflect the
second highest valuation on the list, 222 Broadway, a building built in 1961 and renovated in
2013 with the building 78% occupied by an institutional anchor tenant, Bank of America, and
long-term leases in place with Conde Nast and We Work. Cushman had considered the sale of
222 Broadway in its 2015 appraisal and adjusted the price per square foot down to $454 to
account for differences between the two buildings. The Trump Organization had a copy of that
appraisal, which Mr. McConney sent to the junior employee responsible for preparing the 2018
Statement of Financial Condition in October 2015.

144.  While the 2018 valuation does account for the ground lease, it fails to account for
the present value impact of the ground lease reset in 2032.

145. In 2019, the Statement of Financial Condition utilized similar techniques to reach
an inflated valuation of $724.1 million. The supporting documentation cites a price of “$630 per
sq ft from recent sales comps.” The source for that price is described as “Sales price per sf comps

provided by Douglas Larson of Newmark on 7/8/19.” That communication from Mr. Larson,
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however, has no specific discussion of appropriate comparable properties for 40 Wall Street.
Instead, Mr. Larson included a series of attachments, including one entitled “Downtown Class A
Sales.” The $630 per square foot valuation does not match any specific sale on the list, but it is
within $10 per square foot of the second highest sale on the list, 60 Wall Street. And once again,
while the 2019 valuation does account for the ground lease, it fails to account for the present
value impact of the ground lease reset in 2032.

146. In 2020 and 2021, the Statements of Financial Condition utilized similar
techniques to reach an inflated valuation of approximately $664 million. The supporting
documentation cites as a comparable sale a price of “$692 per sq ft from 44 Wall Street sold
March 2020 (per NYC).” The Trump Organization then adds a “15% ppsf discount to account
for the difference in size of the building and covid.” There are no sources cited for the
adjustment. Among other issues, the analysis appears to miscalculate the price per square foot of
the sale of 44 Wall Street, which came to $564 per square foot, not $692. That error alone added
$130 million to the value of 40 Wall Street. And once again, while the 2020 valuation does
account for the ground lease, it fails to account for the present value impact of the ground lease
reset in 2032.

5. Niketown

147.  The property identified as “Niketown” consists of two long-term ground leases
held by The Trump Organization, pertaining to land and buildings located between Fifth and
Madison Avenues on 57th Street in Manhattan.

148.  One of the ground leases, dated January 31, 1995, contained a rent schedule for
years 1995 through 2044 and has a provision that resets the rent in 2037 to the greater of a series

of figures, with one being “the annual fair market rental value of the demised premises,” as
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determined by an independent appraiser if the parties fail to agree. The lease was modified in
1996 to extend the term to 2094 and require a second reset of the rent in 2044.

149. The second ground lease, dated October 23, 1995, contains a rent schedule of
$400,000 per year from 2012 through 2015 and $450,000 from 2016 through 2020, with a reset
in 2021 based on “7% of the fair market value of” the leased property. Similar resets would
occur in 2041 and 2061, and the lease would expire in 2079.

a. June 30, 2011 and June 30, 2012 valuations of Niketown

150. The June 30, 2011 Statement of Financial Condition stated a value of
$263,700,000 for the Trump Organization’s interests in Niketown. The Statement represents that
“[t]he current value of $263,700,000 reflects the net proceeds which Mr. Trump in conjunction
with his associates and outside professionals expect to be derived from rental activities pursuant
to the lease described above, as well as the residual value of the property.”

151. That representation regarding how the value of Niketown was computed was false
and misleading. In reality, as stated in the supporting data, the valuation was “based on the par
value of” certain bonds issued in November 1995. Under the actual valuation method, “the par
value of the bonds is deemed to be 75% of the value of the asset. This amount has been increased
6% per year since the bonds were issued.”

152.  Consistent with this description in the supporting data, the Trump Organization
identified the value of bonds issued on the property in 1995 as $92,739,590, and then applied a
loan to value ratio of 75% to derive a 1995 value for the Niketown property of $123,652,787.
Then, the Trump Organization merely adjusted that figure upwards by 6% in each year—
regardless of the property’s actual performance or market conditions—to derive the values

reported in the Statements, at least from 2007 forward.

48

55 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

153.  The net proceeds expected to be derived from rental activity played no role in the
valuation. Indeed, such net proceeds do not appear in Mr. McConney’s supporting data for the
Statement and no calculation was done to compute the net proceeds, by taking gross revenue and
subtracting expenses. Nothing in Mr. Trump’s 2011 Statement of Financial Condition informed
the reader that the amount of bonds issued in 1995 was the key determinative factor in deriving
the value for the Niketown property 16 years later in 2011, without giving any consideration to
the net operating proceeds.

154. Nor did any “outside professional” provide any information as to the net proceeds
to be derived from rental activities, contrary to the assertion in the 2011 Statement.

155.  The June 30, 2012 Statement of Financial Condition stated a value of
$279,500,000 for the Trump Organization’s interests in the Niketown property based on this
same approach, applying a 6% increase over the value in the 2011 Statement.

156. As with the 2011 Statement, the 2012 Statement contains the identical false and
misleading description of how the value of Niketown was computed based on net operating
proceeds.

157.  And just like with the 2011 Statement, the net proceeds expected to be derived
from rental activity played no role in the 2012 valuation of Niketown. Such net proceeds do not
appear in Mr. McConney’s supporting data for the Statement and no calculation was done to
compute the net proceeds by taking gross revenue and subtracting expenses.

158. Nothing in Mr. Trump’s 2012 Statement informed the reader that the amount of
bonds issued in 1995 was the key determinative factor in deriving the value for the Niketown

property in 2012, without giving any consideration to the net operating proceeds.
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159. Nor did any “outside professional” provide any information as to the net proceeds
to be derived from rental activities, contrary to the assertion in the 2012 Statement.

160. Mr. Weisselberg was involved in the decision to “use the par value of the bonds”
as the basis for the 2011 and 2012 valuations of Niketown.

b. Valuations of Niketown from 2013 through 2018

161. The Niketown valuations from 2013 through 2018 ranged from a low of $287.6
million to a high of $466.5 million, as indicated in the chart below, employing essentially the

same methodology:

Statement Year Niketown Valuation
2013 $287,600,000
2014 $348,800,000
2015 $466,500,000
2016 $389,600,000
2017 $432,600,000
2018 $422,400,000

162. In 2013, the Statement represented that the valuation “reflects the net proceeds
which Mr. Trump in conjunction with his associates and outside professionals expect to be
derived from rental activities pursuant to the lease described above, as well as the residual value
of the property.”

163. This language was false and misleading, and failed to disclose a substantial
change from the prior two years in the underlying valuation methodology for Niketown starting
in 2013, as required by GAAP.

164. In actuality, at no point in preparing the 2013 valuations were any “outside
professionals” engaged to determine or forecast the “net proceeds” that the Trump Organization

would derive from rental activities, or otherwise to evaluate the “residual value of the property.”
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165. In each of the years from 2014 through 2018, the Statement represented that the
valuation “is based on an evaluation by Mr. Trump” (for the years 2014 and 2015) or by the
Trustees (for 2016 through 2018) “in conjunction with [his/their] associates and outside
professionals, applying a capitalization rate to” either “the net operating income” or “the cash
flow to be derived pursuant to the buildings net rental stream.”

166. This language was false or misleading. In actuality, from 2014 to 2018, no
“outside professional” participated in any evaluation by Mr. Trump or the Trustees of the
property’s net operating income or cash flow or of the appropriate capitalization rate to apply to
those figures for purposes of the Statements.

167. The method employed for the valuations from 2013 to 2018, except for the 2015
valuation, used two variables: (1) a one-year figure for NOI that was purely a function of income
from the lease to Nike, minus the ground rent; and (2) a capitalization rate applied to that NOI.

168.  Both figures employed to derive the Niketown valuation in these years omit
several key variables known to the Trump Organization.

169. For the NOI figure, the choice to use only a single year’s rental income and
ground rent omitted consideration of key facts respecting ground rent: the certainty of
substantially escalating rental expenses on a particular schedule, and resets in specific years in
which ground rent would likely increase substantially.

170. The impact of scheduled escalations under the terms of the ground leases on the
valuations is substantial, as confirmed by the information contained in the Trump Organization’s
GAAP-compliant, audited financial statements. For example, the year-ending 2012 audited
financial statements—also prepared by Mazars—reflect a ground lease rent expense of

$3,608,385—approximately $1.72 million more than the expense figure used by the Trump
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Organization for the valuation on the 2013 Statement. The reason the expense figure was higher
in the GAAP-compliant statement is that, pursuant to GAAP, such statements factor in scheduled
expense increases. Using the ground lease rent expense from the GAAP-compliant financials
would have reduced the reported valuation, holding all else constant, by $58.5 million.

171. By contrast, the 2020 and 2021 valuations of Niketown did account for escalating
scheduled rent expenses—an approach that, despite increased revenue assumptions, dropped the
reported value from the mid-$400 million range to the $225-$250 million range.

172.  The Trump Organization was aware from bank-ordered appraisals prepared by
Cushman for 40 Wall Street that resets on a ground lease interest are important factors in valuing
such an interest. That is because they are important variables in determining how much value is
retained by the landowner. Despite that awareness, the Trump Organization did not factor
expected ground rent resets into its valuations of Niketown from 2013 through 2018.

173.  The capitalization rate applied in the Niketown valuations for the Statements from
2013 to 2018 similarly lacked support and appropriate disclosures.

174.  First, the Statements in 2013 did not disclose the use of any capitalization rate at
all to determine the value of Niketown.

175. Second, the sole justification offered for the capitalization rate chosen in 2013,
2014, and 2016 through 2018 was identified in supporting data as a telephone conversation with
appraiser Doug Larson, in which he purportedly advised that “cap rates for retail properties in
upscale areas like Times Square and the Fifth Avenue area are usually almost 60 basis points
lower than office space.” Based on that purported advice, and “[t]o be conservative,” the Trump
Organization in each of these years “reduced the cap rate used on Trump Tower by 50 basis

points to arrive at the cap rate used for NIKETOWN.”
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176. But Mr. Larson denies the conversation ever happened and insists it is not advice
he would have ever given. In particular, Mr. Larson testified that the method used by the Trump
Organization “doesn’t make any sense,” that it was “very unlikely” he ever conveyed such
advice, that an assertion that he provided such advice in a conversation was inaccurate. Mr.
Larson also testified it would be a misstatement if the Trump Organization said it reached the
2013 valuation of Niketown (the first year the purported conversation was referenced) in
conjunction with him and that there was no valuation of Niketown done by him.

177.  Additionally, the date of the purported conversation shifted over time, casting
further doubt on the Trump Organization’s contention it received such advice from Mr. Larson.
The supporting data for the 2013 and 2014 Statement represent that the purported conversation
with Mr. Larson occurred on September 17, 2013. The supporting data for the 2016 Statement
makes no mention of a conversation in 2013, and instead describes an identical telephone
conversation with Mr. Larson on September 17, 2016 — three years to the day from the purported
call in 2013. The supporting data for the 2017 Statement does not mention any conversation with
Mr. Larson in 2016, and instead reverts back to September 17, 2013, as the purported date for the
discussion. And the supporting data for the 2018 Statement describes in identical language a
telephone conversation with Mr. Larson purportedly on September 14, 2018.

178. But regardless of whether there was any conversation with Mr. Larson either in
2013, 2016, or 2018, it was neither reasonable nor appropriate for the Trump Organization to
rely on such a purported conversation for valuations of a retail space. Simply reducing an office-
space capitalization rate by fifty basis points to determine a capitalization rate for a retail space is
inappropriate, as Mr. Larson confirmed to OAG. A determination of an appropriate capitalization

rate should involve considering market information, the spreads between capitalization rates on
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different properties, rent rolls, and expenses, among other variables, as Mr. Larson himself
confirmed to OAG.

179.  For the 2015 Statement, the Trump Organization took a different approach to
calculate the capitalization rate based on advice from a different Cushman employee. The
supporting data for the 2015 valuation of Niketown identifies as the basis for the capitalization
rate a “10/26/15 email from Kurt Clauss of Cushman” that “reflects a cap rate on the sale of the
Crown Building of 1.56%.” Explaining that “[s]ince this cap rate is for a property on Fifth
Avenue, and there weren’t any other comps in the area,” the Trump Organization used the
“average of this cap rate (1.56%) and the cap rate we used last year of 2.63%.”

180.  Contrary to this stated explanation, Mr. Clauss simply provided Mr. McConney
by email with a generic list of sales on October 26, 2015—without providing an opinion
regarding whether or how such information could be used to derive an appropriate capitalization
rate for the Niketown property.

181.  Thus, the capitalization rate applied to Niketown for the 2015 Statement of
Financial Condition was a function of: (a) the capitalization rate applied in 2014, which suffered
from a number of problems, including the false and misleading claim that Mr. Larson
participated in an evaluation that determined that rate; and (b) the Trump Organization’s
selection of a single rate from a generic market report provided by Mr. Clauss, who did not
participate in the 2015 valuation.

182. Because the capitalization rate applied to calculate the value of Niketown for the
years 2013 through 2018 was a function of the chosen capitalization rate for Trump Tower

(albeit through a different approach in 2015), the method for determining the Trump Tower
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capitalization rate inflated not only the reported Trump Tower value but also the reported value
of Niketown.

c. June 30, 2019 valuation of Niketown

183. The June 30, 2019 Statement of Financial Condition stated a value of
$445,000,000 for the Trump Organization’s interests in the Niketown property.

184.  The June 30, 2019 Statement of Financial Condition’s supporting data for the
Niketown valuation (like the supporting data for the six prior years) omitted any consideration of
escalating ground rent expenses that were accounted for in the Trump Organization’s GAAP-
compliant, audited financial statements for years up to the year ending December 31, 2016.

185.  The supporting data (like the supporting data for the prior six years) also omitted
any consideration of ground rent resets and their impact on prospective net income that a buyer
would consider.

186. The NOI used to prepare the Niketown valuation in 2019 was false and
misleading in another respect: it mismatched income and expense periods in a manner that
inflated the result by using a forward-looking (higher) income figure and a backward-looking
(lower) expense figure to derive the NOI. Had the Trump Organization used income and expense
figures from the same time period, the NOI would have been lower because either the income
would have been lower or the expenses would have been higher. The result of this mismatched
approach was to overstate the value by approximately $37.3 million.

187.  The calculation of the capitalization rate used (2.4%) similarly reduced the Trump
Tower rate by a fixed number of basis points, though fewer than in prior years. The supporting
data for the 2019 Niketown valuation purportedly reflects a different conversation with Mr.
Larson—this time, undated—in which Mr. Larson supposedly advised, “the 50 to 60 basis point

reduction used in previous years probably does not stand in the market as of 6/30/19.” Based on

55

62 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

this advice, and “to be conservative,” the Trump Organization “reduced the cap rate used on
Trump Tower by 25 basis points to arrive at the cap rate used for NIKETOWN.”

188.  Just before the 2019 Statement was finalized, Mr. Larson testified before OAG.
Speaking at that time about the 2018 Niketown valuation, Mr. Larson stated: “I didn’t generate a
valuation. I wasn’t engaged to generate a valuation and I would never have put a value on the
property.” Mr. Larson was then asked whether it was fair to say that Mr. Trump’s trustees, in
conjunction with him, had applied a capitalization rate to Niketown’s net operating income—and
he responded, “Absolutely not.” Given that testimony, the undated purported conversation with
Mr. Larson to support the 2019 Niketown valuation did not occur.

189.  As with the prior year valuations, because the capitalization rate applied to
Niketown for the 2019 Statement was a function of the chosen capitalization rate for Trump
Tower, the Trump Tower capitalization rate inflated not only the reported Trump Tower value
but also the reported value of Niketown.

d. June 30, 2020 valuation of Niketown

190.  For the 2020 Statement, the Trump Organization discontinued use of the prior
method employed—namely, a direct-capitalization approach with a single year’s net operating
income divided by a capitalization rate.

191. The new method for 2020, as described in the Statement, was as follows: “The
estimated current value of $252,800,000 was derived by using a 20 year discounted cash flow
based on a future prospective single tenant user.” The 2020 Statement—unlike prior
statements—disclosed this change in method, confirming the Trump Organization’s awareness
that such a disclosure was required under GAAP.

192.  Unlike the valuations of Niketown in any of the prior years, the cash flow analysis

used for the 2020 valuation does reflect consideration of escalating ground rent under at least one
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of the ground leases. That lowered the reported value for Niketown by nearly half in a single
year ($252,800,000 in 2020 versus $445,000,000 in 2019)--confirming the huge inflating effect
of the Trump Organization’s prior decision to ignore those escalating rent expenses.

193. Despite using a discounted cash flow analysis that factored in the escalating
ground rent, the Trump Organization’s computation still included unwarranted, favorable
assumptions that inflated the reported value.

194.  First, on the expense side, the discounted cash flow analysis erroneously assumed
that the rent under the second of the two ground leases would remain at $450,000 per year (as it
had been for several years) for the ensuing 20 years. That assumption was known to the Trump
Organization to be false or unsupported because the lease was subject to an imminent rent reset
through an appraisal process. That process resulted in an agreement in March 2021 between the
Trump Organization and the landowner to increase the ground rent from $450,000 to $892,500.

195. Based on the time required for the Trump Organization and the landowner to
retain appraisers and negotiate to conclusion this agreement by March 2021, the Trump
Organization had to have known that the rent reset was likely to result in significant increased
rent at the time it issued the 2020 Statement of Financial Condition in January 2021, which
instead falsely assumed no increase in rent under the second lease for the next 20 years.

196. Second, on the revenue side, the Trump Organization’s discounted cash flow
analysis assumed rental revenue in the first five years of more than $28 million per year and
increasing by ten percent every five years. These revenue figures were far in excess (by a factor
of more than two) of rental income ever obtained from the property by the Trump Organization.

197. Moreover, the Trump Organization’s assumption that the rental income for the

Niketown space would nearly triple conflicted with market data in the Trump Organization’s
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possession. In Fall 2020, the Real Estate Board of New York (“REBNY”) produced a
“Manhattan Retail Report” — which the Trump Organization had in its files -- that showed rents
had declined in the retail markets for Manhattan retail space.

198. The 2021 Niketown valuation further indicates the 2020 valuation had been
inappropriately inflated. In the 2020 valuation, the Trump Organization used a square footage
over 93,000 in its discounted cash flow analysis. In the 2021 valuation, the Trump Organization
used a different figure—approximately 66,000 “usable” square feet—to reach a valuation $27
million lower. There is no indication the square footage of the space changed during that time.

6. Trump Tower

199.  The valuations of Trump Tower from 2011 through 2019, with the exception of
2015, were derived by the Trump Organization by dividing NOI by a capitalization rate. For
2015, and only for that year, the Trump Organization—without disclosing the change as required
by GAAP—used a different methodology, basing its valuation on the sale of a single nearby
building described in the press as setting a new world record; doing so generated a value in 2015
that was nearly more than $170 million higher than the previous year’s value, nearly $250
million higher than the following year’s value, and $75 million higher than the value derived in
any other year using the NOI/capitalization rate method.

200. The valuations from 2011 through 2019 ranged from a low of $490 million to a

high of $880.9 million (in 2015), as indicated in the chart below:
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Statement Year Trump Tower Valuation
2011 $490,000,000
2012 $501,100,000
2013 $526,800,000
2014 $707,000,000
2015 $880,900,000
2016 $631,000,000
2017 $639,400,000
2018 $732,300,000
2019 $806,700,000

201. The valuation in all years from 2011 through 2019 is described in each Statement
as being “based on an evaluation” by Mr. Trump (from 2011 through 2015) or the Trustees (from
2017 through 2019) “in conjunction with [his/their] associates and outside professionals.”

202. The representation in each year that an “outside professional” took part in “an
evaluation” of the value of Trump Tower for purposes of the Statements of Financial Condition
1s false and misleading. There is no evidence that any “outside professional” performed or
participated in an evaluation of the value of Trump Tower for purposes of the Statements of
Financial Condition. Rather, as discussed below, the Trump Organization simply relied on
information in generic market reports circulated by individuals at appraisal firms including
Cushman.

a. Valuation of Trump Tower from 2011 to 2014 and 2016 to 2019

203. The valuation of Trump Tower for each year’s Statement from 2011 through
2019, except for the 2015 Statement, was calculated based on dividing an NOI figure by a
capitalization rate.

204. The Trump Organization’s conduct in valuing Trump Tower in these involved a

series of coordinated actions designed to artificially push the value higher, rather than reach a
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reasonable value for the property based on market information. Those actions ranged from
recording objectively false justifications for using a certain capitalization rate; to pairing an
inflated NOI with cherry-picked, low capitalization rates; to misrepresenting the valuations
performed.

205. With respect to the capitalization rate, the supporting data for each year from
2011 to 2019 (except for 2015) relies on data cherry-picked by the Trump Organization from
generic market reports provided by various individuals at appraisal firms including Cushman,
rather than on any evaluation done specifically for Trump Tower or the Trump Organization.
Indeed, no one at any appraisal firm evaluated Trump Tower for purposes of determining a
capitalization rate or otherwise participated in calculating a valuation for that property for the
Statement of Financial Condition. It was false and misleading for the Trump Organization to
suggest that receipt of the generic market reports constituted an evaluation done in conjunction
with an “outside professional” on the valuations.

206. Ineach year from 2011 to 2019, except in 2015, the Trump Organization appears
to have cherry-picked a few low capitalization rates from a range of rates provided in a generic
market report and then used the average of those selected low rates as the rate for Trump Tower.
And when providing the valuation to Mazars, the company in some instances misleadingly
included only excerpted favorable portions of those generic market reports that excluded higher
capitalization rates that would have produced lower values.

207.  The supporting data frequently provided no rationale for why the Trump
Organization selected only from the low end of the range of capitalization rates in each generic
market report to value Trump Tower, or why the company ignored higher capitalization rates for

buildings that were comparable to Trump Tower. For example, the 2013 supporting data
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provides no rationale for rejecting the 4.86% capitalization rate associated with a sale in March
2013 of nearby 767 Fifth Avenue (only two blocks north of Trump Tower on Fifth Avenue)—
described in the generic market report to be “in excellent condition” and “a trophy Class A office
tower . . . which is considered in the marketplace to be one of the best buildings in Manhattan
due to its construction quality and location which provides some the best views in the City of
Central Park.” Nor does the Trump Organization provide a rationale for rejecting the 5.80%
capitalization rate associated with a property sale in April 2013 in the “Plaza office submarket”
on West 55™ Street between Sixth and Seventh Avenues. The Trump Organization ignored these
unfavorable rates and instead selected rates that were much lower to derive a rate of 3.44% for
Trump Tower in 2013.

208. Even if small numerically, the differences in rates have an enormous impact on
the reported value based on the formulas used. And the Trump Organization was well aware of
this impact. The method used was pure division: NOI divided by capitalization rate. A 3.44%
capitalization rate means the value equals about 29 times NOI (1/.0344). But a 5.80%
capitalization means the value equals about 17.2 times NOI (1/.058). In other words, just
choosing a 3.44% rate over a 5.8% rate raises the value by almost 70% (29 is 68.6% greater than
17.2).

209. In 2019, moreover, the Trump Organization went to great lengths to generate a
valuation over $800 million by, among other things, using an extremely low capitalization rate
and recording a false justification for doing so. Indeed, a junior employee wrote down the
purported basis for these decisions, which he later acknowledged was false.

210. In particular, in 2019, the Trump Organization used only a 2.67% capitalization

rate to value Trump Tower and generated a valuation of $806.7 million. That capitalization rate
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was derived from a generic market report reflecting a sale of 666 Fifth Avenue, which had been
sold by the Kushner Companies back in 2018. The handwritten basis recorded in the backup
materials provided to Mazars for using that sale—and only that sale—among all of the others in
the generic market report was that it was the “only Plaza District sale in the last two years on
Fifth Avenue (non-allocated).” The decision to use that sale for that stated reason was made by
Allen Weisselberg.

211. That justification was false (or, at a minimum, misleading). As the full market
report revealed, a building one block away from Trump Tower on Fifth Avenue (at 711 Fifth
Avenue) and identified as in the “Plaza District” was in contract to sell at a capitalization rate of
5.36%. And that other property in fact sold at a capitalization rate in that range well in the
months before the 2019 Statement was completed, as information in the Trump Organization’s
possession made clear and as public records made otherwise easily available. The statement that
the 666 Fifth Avenue transaction was “only sale in the last two years in the Plaza District on
Fifth Avenue (non-allocated)” was false.

212.  What is more, during the course of the 2019 valuation of Trump Tower, Mr.
Weisselberg systematically rejected numerous valuations that would have reached values
between $161 million and $224 million less than the prior year’s $732 million valuation.
Multiple draft valuations were prepared by the junior employee charged with preparing the
Statement using other, more recent Plaza District transactions with much higher capitalization
rates of 4.65% and higher--but Mr. Weisselberg systematically rejected all of those market data
points and decided to use a less recent, but much more favorable, 2.67% rate from the 666 Fifth
Avenue sale to push the value north of $800 million. The justifications recorded by the junior

employee for Mr. Weisselberg’s decisions rejecting those other capitalization rates were,
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alternatively, false or so cursory that they appear to have been crafted to justify a decision Mr.
Weisselberg had already reached.

213.  Even the use of the 666 Fifth Avenue rate of 2.67% was misleading because the
market data relied upon dictated using 4.45% as a capitalization rate when using “stabilized”
NOI. The underlying market report, for the 666 Fifth Avenue transaction used by the Trump
Organization for this valuation, provided a capitalization rate “upon stabilization” of 4.45%. The
2019 Trump Tower valuation expressly states that it is based on, “applying a capitalization rate
to the stabilized net operating income.” It was thus false or misleading to imply that the backup
material for the valuation supported using a 2.67% capitalization rate when, on its face, it stated
a capitalization rate nearly two full percentage points higher was appropriate “upon stabilization”
and the Trump Organization’s valuation purported to be upon stabilization.

214.  Furthermore, the NOI figures used by the Trump Organization were generally
one-off figures prepared solely for purposes of the Statements, allowing for manipulation. In
some instances, for example, the figures were inflated from the Trump Organization’s actual or
projected results for the property because expenses were taken from historical audited results for
the property from a prior year, but revenues were taken from budgets from the current year,
creating a mismatch in time periods. The result was an inflated NOI. Neither the Statements nor
the supporting data explains why, for purposes of calculating an NOI for valuation purposes, it
would be appropriate to use a revenue figure from one year and an expense figure from another
year.

215. Moreover, the NOI figures used in the valuations often were misrepresented in the
Statements. The Statements in many instances describe the valuation method as being based on

the “cash flow to be derived from the building’s operations.” When that representation was

63

70 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

made, it was false or misleading. In reality, even apart from the time period mismatches
identified above, the Trump Organization padded its NOI for Trump Tower by adding in
millions of dollars in “cash flow” it knew it would not “derive from the building’s operations”—
including revenue from space the Trump Organization had itself occupied for many years. The
Statements until 2017 did not disclose that the NOI figures used by the Trump Organization to
value Trump Tower were not actual or truly expected NOI results for the property.

216. In other instances, expenses were artificially reduced; in particular, approximately
$1 million in management fees for the property were stricken from the expense rolls—even
though those management expenses were paid (according to the audited financials) and typical
appraisal practice does factor in management fees as a property expense (as appraisals in the
Trump Organization’s possession made clear).

217.  Given the low capitalization rates used by the Trump Organization to calculate the
valuations, even a relatively small increase in NOI results in a significantly inflated value. For
example, a $1 million difference in NOI would result in an increase in value of $34.4 million at
the 2.90% capitalization rate used in 2017.

218.  Additionally, for the years 2017 to 2019, the Trump Organization purported to use
the “stabilized NOI,” and in those years included the sort of padded revenue figures generated by
inclusion of millions of dollars of revenue from space the Trump Organization did not expect to
earn revenue from.

219. No definition of the term “stabilized” was given in the Statements for these years.
In the real estate industry, the term “stabilized” typically means that a building is at its average or
typical occupancy that would be expected over a specified projection period or over its economic

life.
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220. There is no indication that any analysis was done to conclude that all of the
additions to NOI were done to reflect the typical or average occupancy (or vacancy) and
financial performance Trump Tower would experience over any period of time—as distinct from
generating a one-off figure that inflated NOI to be used solely for a valuation on Mr. Trump’s
Statement of Financial Condition.

221. The representation that the NOI figure used to value Trump Tower was
“stabilized” in these years was false and misleading.

222.  Moreover, for all years in which the Trump Organization padded its Trump
Tower NOI by inclusion of millions of dollars in revenue it did not expect to earn, combining
that tactic with the selection of the lowest or near-lowest capitalization it could pull from generic
reports was misleading. To the extent either approach could be justified on the basis of “upside”
in the property, using both tactics at the same time effectively double-counted such potential
upside and thus was a wholly improper valuation approach. The Trump Organization either
knew, or should have known, that approach was improper.

b. 2015 valuation of Trump Tower

223.  The 2015 Statement of Financial Condition finalized in mid-2016 valued Trump
Tower at $880,900,000—a 24.6% increase over the 2014 value, which already had increased
34.2% over the 2013 value.

224.  The 2015 valuation was purportedly “based on an evaluation by Mr. Trump in
conjunction with his associates and outside professionals, based on comparable sales.” Although
the use of “comparable sales” represented a significant change in methodology from the
company’s use in the prior four years of NOI divided by a capitalization rate, there was no
disclosure on the 2015 Statement of Financial Condition, as required by GAAP, that the Trump

Organization had changed valuation methods.
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225. Inany event, the representation that the valuation was “based on comparable
sales” (plural) was false and misleading. Rather, the Trump Organization used only a single,
highly favorable sale as the sole data point to derive a value for Trump Tower in 2015.

226. The decision to use a single sale as the sole basis for deriving the value in 2015, to
the exclusion of all other sales of comparable office buildings in the same period, was made by
Mr. McConney and Mr. Weisselberg.

227. The single sale involved the Crown Building at 730 Fifth Avenue, which sold for
“a new world record for the price of an entire office building,” according to press reports
describing the sale.

228.  The 2015 supporting data provides no rationale for why the company considered
Trump Tower to be comparable to a building that sold for a world record price per square foot,
and not comparable to other office buildings sold during the same period. Nor does the Statement
disclose that the that single, world record sale was the only sale used to value Trump Tower.

229. In selecting the Crown Building sale as the sole data point for deriving the 2015
valuation for Trump Tower, Mr. McConney and Mr. Weisselberg ignored a host of unique
factors about the sale that differentiated the Crown Building from Trump Tower. These factors
included development and reconfiguration of retail space, conversion of a huge swath of floors
into a hotel, and utilization of “existing, unused development air rights,” among other things.

230. The 2015 supporting data indicates that the information about the Crown Building
sale came from a generic market report forwarded by Kurt Clauss at Cushman.

231. But the 2015 Statement’s representation that Mr. Clauss (the only “outside
professional” identified in the supporting data) took part in “an evaluation made by Mr. Trump in

conjunction with his associates and outside professionals” was false or misleading. Mr. Clauss
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did not, by providing a generic market report, evaluate the value of Trump Tower along with Mr.
Trump, Mr. McConney, or Mr. Weisselberg, let alone advise the company that it would be
appropriate to use a single sale at a world record price, to the exclusion of other market data, to
derive a value for Trump Tower.

232.  The effort by the Trump Organization to exploit the Crown Building sale to
generate an unjustifiably high value for Trump Tower in 2015 became readily apparent when the
company reverted to its prior “NOI/capitalization rate” method in 2016, again making a change
in method without the necessary disclosure required by GAAP. After reverting to the earlier
method, the value of the property precipitously dropped by 28.4% or approximately $250
million.

7. Seven Springs

233. Seven Springs is a parcel of real property that consists of approximately 212 acres
within the towns of Bedford, New Castle, and North Castle in Westchester County. Seven
Springs LLC, a Trump Organization subsidiary, purchased the property in December 1995 for
$7.5 million.

234. A 2000 appraisal prepared for the Royal Bank of Pennsylvania and sent to the
Trump Organization estimated that Seven Springs had an “as-is” market value of $25 million for
residential development.

235. The same bank’s records further indicate that a 2006 appraisal showed an “as-is”
market value of $30 million.

236. In sharp contrast to these bank-appraised market values, the Statements of
Financial Condition from 2011 to 2021 include far higher valuations of Seven Springs, ranging

between $261 million to $291 million.
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237. The 2011 Statement included under the category “Properties under Development”
a value for Seven Springs of $261 million and the 2012, 2013, and 2014 Statements reported a
value separately itemized for Seven Springs of $291 million. In each of these years, the
Statement asserted that “[t]his property is zoned for 9 luxurious homes” and that the valuation
was “based on an assessment made by Mr. Trump in conjunction with his associates of the
projected net cash flow which he would derive as those units are constructed and sold, and the
estimated fair value of the existing mansion and other buildings.”

238.  According the supporting spreadsheets, the $261 million and $291 million
valuations were “based on the sale of luxury homes net of cost.” Specifically, the Trump
Organization calculated that it had “7 mansions approved” that would each cost $12 million to
develop and sell for $35 million, for a total profit of $161 million plus a residual value of $70
million for the “main mansion” in 2011, which increased to $100 million in 2012, 2013, and
2014 (without any explanation for the $30 million increase in value), plus another $30 million
for the remaining land. All of these values were a fiction, totally unsupported by the
development history of the property and contradicted by every professional valuation of the
property.

239. Beyond using these inflated numbers, the Statements from 2011 to 2014 stated
that a “fair value” estimate of the “existing mansion and other buildings” was performed. But
“fair value” is an accounting term of art, and no such analysis was done. The claim that it was
done was false and misleading.

240. Instead of including a proper “fair value” analysis, the supporting spreadsheets
that the Trump Organization provided to Mazars for the purpose of compiling the 2012

Statement reported a “telephone conversation with Eric Trump (9/24/2012)” as one basis of the
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valuation derived from the projected development, and also noted that portions of the Seven
Springs property were “land to be donated.” The supporting data for 2013 and 2014 cited to
similar conversations with Eric Trump on later dates.

241. Those projections for developing mansions from Eric Trump were false in almost
every particular. For example, even if the Trump Organization had approvals to build seven
homes that would sell at $35 million each, it would be inappropriate to include that full amount
without performing a discounted cash flow analysis to account for the years it would take to
construct infrastructure, build homes, obtain additional approvals, and sell the number of homes
identified in the supporting data, or to consider the business risk inherent in an uncertain
residential development of previously undeveloped land. The implication of such a valuation is
that the lots or homes were ready to sell, and would do so, instantaneously—a false and
misleading (and, indeed, impossible) assumption.

242.  Eric Trump and the Trump Organization knew that the development projections
were not feasible and that they did not have the approvals necessary to support such a
development. By the time Eric Trump was cited as a source for the 2012 valuation, he was
already working with the Trump Organization’s outside land-use counsel Charles Martabano and
its engineer to gain development approvals just for the Bedford portion of the Seven Springs
property’s development (but not for portions in New Castle or North Castle).

243. Indeed, from 2011 through 2016, Eric Trump not only led the Trump
Organization’s efforts to develop the property, but also worked with outside tax counsel Sheri
Dillon to plan for and complete a conservation easement donation over parts of the property to

get a federal tax deduction. The easement donation was a recognition that the Trump
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Organization would never be able to develop the property for anything approaching a $161
million return.

244. In the process of evaluating the potential easement donation in 2012 over just the
New Castle portion of Seven Springs, the Trump Organization retained a licensed appraiser who
valued six potential lots at about $700,000 each in December 2012. Despite knowledge of this
appraisal from a licensed appraiser, the Trump Organization ascribed a value of $23 million each
for similarly sized lots in the adjacent Town of Bedford for the 2013 valuation.

245.  Asked to explain various aspects of the 2012 and 2013 valuations, Eric Trump
repeatedly invoked his Fifth Amendment privilege.

246.  As the approval process bogged down further, from 2014 through 2016 the
company, acting through Eric Trump and tax counsel Sheri Dillion, sought to value and then
donate an easement over parts of the Seven Springs Estate in all three Westchester towns (North
Castle, New Castle, and Bedford).

247.  Eric Trump was deeply involved in this process, taking the lead on the Seven
Springs property within his family and the Trump Organization. At various times from 2011 to
2016, Eric Trump spent time living at the property and repeatedly met with town officials for
Bedford and North Castle to discuss potential development of the site. As a result of those
meetings, and as reflected in other correspondence, Eric Trump was aware that the Town of
Bedford had imposed limitations on the ability of the Trump Organization to develop the Seven
Springs property. Eric Trump was also aware that there was effectively no way to ameliorate the
impact of these limitations because the Nature Conservancy, which held rights to a neighboring
site, imposed significant restrictions on development of the property — restrictions that the Trump

Organization sought to challenge unsuccessfully in litigation. Eric Trump concealed those
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limitations from appraisers in order to inflate the value of the Seven Springs estate and
fraudulently increase the value of the tax deduction from the resulting easement donation.

248. Specifically, in July 2014, acting as an agent of the Trump Organization, Sheri
Dillon engaged Cushman to “provide consulting services related to an analysis of the estimated
value of a potential conservation easement on all or part of the Seven Springs Estate.” David
McArdle, an appraiser at Cushman, performed this engagement, which was to provide, only
verbally, a “range of value” of the Seven Springs property.

249.  Mr. McArdle valued the sale of eight lots in the Town of Bedford, six lots in New
Castle, and ten lots in North Castle. He used two different techniques to reach his range of
values.

250. In one spreadsheet, which he called “a sellout analysis,” Mr. McArdle reached an
average per-lot sales value of $2 million for the New Castle and North Castle lots, and $2.25
million for the Bedford lots. After preparing a cashflow analysis anticipating the timing for the
sale of the lots and 10% rounded costs over five years, Mr. McArdle reached a rounded present
value for all 24 lots of $29,950,000. In other words, Mr. McArdle—accounting for the time it
would take to develop the property and discounting revenues and expenses to their present
value—computed a value of just under $30 million for 24 lots, in sharp contrast to the 2013 and
2014 Statement valuations by the Trump Organization that used $23 million for each of the lots
in Bedford.

251.  Using another valuation technique, Mr. McArdle also reached values “Before”
and “After” an easement donation. He noted the eight Bedford lots were presently worth $1.5
million to $2.5 million each, for a range of $12 million to $18 million total. He noted six lots in

New Castle at an estimated range of $1.5 million to $2 million for a total of $9 million to $12
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million. Likewise, he noted ten lots in North Castle at an estimated range of $1.5 million to $2
million, for a total of $15 million to $20 million. Mr. McArdle provided these individual ranges
of value to the Trump Organization verbally in late August or September 2014, which put the
total value at between $29.5 million to $50 million.

252.  The Trump Organization, including Eric Trump and Allen Weisselberg, was thus
in possession of Mr. McArdle’s verbal appraisal conclusions of the lots at Seven Springs well
before the finalization of the 2014 Statement of Financial Condition on November 7, 2014.

253.  Despite the Trump Organization’s receipt of two valuations by a professional
appraiser of 24 lots across three Westchester townships reflecting a value for the 24 lots under a
“sellout analysis” of just under $30 million and under a “before/after” analysis between $29.5
million and $50 million, the 2014 Statement of Financial Condition valued seven non-existent
mansions in just one of those townships (Bedford) at $161 million—without factoring in the time
it would take to build and sell such homes, a factor McArdle had considered. The $161 million
value placed on those Bedford lots was false and misleading.

254.  After receiving the 2014 valuation from McArdle, the Trump Organization
declined to proceed with an easement donation in 2014.

255.  The Trump Organization did ultimately decide to make the easement donation for
tax year 2015. In connection with that donation, in March 2016, two Cushman appraisers
retained by the Trump Organization completed another appraisal of Seven Springs and
concluded that the entire property (including undeveloped land and existing buildings) as of
December 1, 2015 was worth $56.5 million. Like Mr. McArdle’s verbal consultation, this March

2016 appraisal substantially undermined the much higher valuations of Seven Springs in the
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Statements of Financial Condition from 2011 through 2014, which reflect valuations that range
from $261 million to $291 million.

256. But even the 2016 appraisal is overstated and fraudulent. Among other things, the
March 2016 appraisal omits consideration of central facts known to (and indeed negotiated by)
the Trump Organization regarding the number of lots that could be developed and sold based on
the restrictions imposed by local authorities, and relies on other false assumptions, like an
impossibly accelerated pace of planning and obtaining environmental approvals.

257. More specifically, the Trump Organization:

a. Failed to inform the appraisers of restrictions imposed by the Town of Bedford
that (i) limited the total number of lots that could be developed, and (ii) required
the lots to be developed sequentially, extending the development timeframe by
years.

b. Failed to inform the appraisers of restrictions arising from the litigation against
the neighboring Nature Conservancy, which had been pending for years and had
exhausted appeals.

c. Pushed the appraisers to otherwise use an accelerated development timeline that
ignored the prior nine years of unsuccessful development efforts. Counsel for the
Trump Organization even went so far as to push the appraisers to cut the
development “sellout” timeline from an already unrealistic year to a mere three to
six months, telling them: “the Bedford subdivision area already has preliminary
approvals; as a result, we understand from our client that final approvals would
likely take another that 3-6 months, as opposed to one year. We would like you to
consider whether this fact results in 6 or so lots being sold earlier in the sellout
analysis.”

d. Falsely informed the appraisers that a report by Insite Engineering indicated that
“the property was very long, very well down the road toward getting approvals.”
In reality, Insite Engineering never drafted any such report.
258.  Each of these facts would have significantly lowered the valuation of the Seven
Springs property. Because the Trump Organization concealed this information, the Cushman

appraisal materially overstated the value of the Seven Springs property by tens of millions of

dollars.
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259.  That Cushman appraisal was submitted to the Internal Revenue Service as part of
an easement tax donation that ultimately, and fraudulently, reduced Mr. Trump’s tax liability by
more than $3.5 million.

260. To cover up this scheme, Mr. Trump and his agents sought to avoid creating a
documentary record. Mr. Trump advised his employee handling his real estate affairs in the
Lower Hudson Valley, which included Seven Springs, that he did not want communications
between them put in writing. Likewise, on June 18, 2015, his tax attorney, Ms. Dillon, instructed
her associate to “call [Cushman appraiser] Tim [Barnes] and advise him to limit substantive
emails with Scott Blakely (engineer) and instead use the phone to the extent possible (want to
avoid creating discovery unnecessarily).” On September 28, 2015, Ms. Dillon sent an email to
another associate at her firm, “Please use a fresh email when communicating with appraisers so
that we avoid to the extent possible, email chains.” The Cushman appraisers acceded to Ms.
Dillon’s request. As Mr. Barnes, the senior appraiser, wrote to the junior appraiser, “Bedford
conversations with engineer, broker, or attorney should be phone calls, not email whenever
possible.”

261. But even this inflated appraisal reflected a massive drop of more than 80% from
the $291 million valuation of the Seven Springs estate in 2012, 2013, and 2014. To cover up that
drop, which would have had a material effect on Mr. Trump’s overall net worth, the Trump
Organization, through Allen Weisselberg and Jeffrey McConney, altered the way the estate was
reported on the Statement of Financial Condition.

262. For the years 2011 through 2014, the asserted value for Seven Springs was listed
individually on the summary page or property description for each Statement. But the Statement

dated as of June 30, 2015 (which was not issued until after receipt of the March 2016 appraisal),
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does not identify any value for the Seven Springs property. Instead, the property was moved into
a catch-all category entitled “other assets,” where its value was part of that category’s total but
not separately itemized.

263. Between the 2014 and 2015 Statements, the “other assets” category was reported
to have increased in value by $219.6 million, with the Seven Springs property representing a
significant asset transferred to this category. To a reader, that increase would appear to be the
result of the addition of the Seven Springs estate. But in reality, the increase was largely
attributable to a massive, and fraudulent, increase in the value of Mr. Trump’s penthouse Triplex
apartment in Trump Tower.

264. In other words, the Trump Organization concealed the precipitous drop in the
value of the Seven Springs property based on the March 2016 appraisal by two misleading
maneuvers — the property was moved into the “other assets” bucket without being itemized, and
it was lumped together with the value of Mr. Trump’s Triplex apartment, which had suddenly
jumped by $127 million.

265. But as discussed in the next section, the $127 million increase in the value of the
Triplex for the 2015 Statement was only one example of how the value of Mr. Trump’s personal
residence was manipulated to fraudulently inflate his net worth.

8. Mr. Trump’s Triplex Apartment

266. Between 2011 and 2015, the value of Mr. Trump’s Triplex incorporated into the
Statements of Financial Condition increased more than 400% — from $80 million to $327
million. The value of the apartment as included in the Statement each year from 2011 to 2021 is

reflected in the table below:
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Statement Year Trump Triplex Valuation
2011 $80,000,000
2012 $180,000,000
2013 $200,000,000
2014 $200,000,000
2015 $327,000,000
2016 $327,000,000
2017 $116,800,000
2018 $116,800,000
2019 $113,800,000
2020 $105,946,460
2021 $131,281,244

267. The bulk of this fraudulently inflated value came from the misrepresentation in
the years 2012 through 2016 that the apartment was 30,000 square feet, when in reality the
apartment was only 10,996 square feet. That wildly overstated size was then multiplied by an
unreasonable price per square foot.

268. The result was an implausible valuation that was obscured by including the
Triplex in the “Other Assets” category, which could include more than a dozen different
properties and assets.

269. Tripling the size of the apartment for purposes of the valuation was intentional
and deliberate fraud, not an honest mistake. Documents demonstrating the true size of Mr.
Trump’s Triplex (most notably the condominium offering plan and associated amendments for
Trump Tower) were easily accessible inside the Trump Organization, were signed by Mr.
Trump, and were sent to Mr. Weisselberg in 2012. And Mr. Trump was of course intimately
familiar with the layout of both the building and the apartment, having personally overseen the

construction of both.
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270. Indeed, Mr. Trump told one biographer: “This is a very complex unit. Building
this unit, if you look at the columns and the carvings, this building, this unit was harder than
building the building itself.” Mr. Trump lived in the apartment for more than two decades, using
it for interviews, photo spreads, as a filming location in “The Apprentice,” and even to host
foreign heads of state.

271.  Yet when discussing the use of the 30,000 square foot estimate, Mr. Weisselberg
guessed that it might have been the work of a broker who worked for Trump International Realty
for a year between 2012 and 2013.

272.  But Mr. Trump has been misrepresenting the size of the apartment for years and
did so before 2012. In 2010, for example, as part of the underwriting for a homeowner’s
insurance policy with Chubb, Mr. Trump personally conducted a tour of the apartment with a
Chubb appraiser and misrepresented the size of the apartment as between 25,000 and 30,000

square feet. As the appraiser wrote:
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273.  In 2015, Mr. Trump took journalists from Forbes on a tour of the Triplex—to
persuade them to increase the magazine’s $100 million valuation—and represented the size as
33,000 square feet. Describing the tour two years later, Forbes wrote: “During the presidential
race, Donald Trump left the campaign trail to give Forbes a guided tour of his three-story Trump
Tower penthouse—part of his decades-long crusade for a higher spot on our billionaire
rankings. . . . [Mr. Trump] bragged that people have called his Manhattan aerie the ‘best
apartment ever built’ and emphasized its immense size (33,000 square feet) and value (at least
$200 million). ‘I own the top three floors—the whole floor, times three!’”’

274.  Mr. Trump’s grossly inflated estimate of the apartment’s size was incorporated
into the Statement of Financial Condition from at least 2012 through 2016.

275. In2011 the Statement incorporated a value for the apartment of $80 million,
though the supporting data spreadsheet offered no specific rationale for that number. But an $80
million valuation would have valued the apartment at more than $7,200 per square foot, when
the highest price for an apartment in the building that year was $3,027 per square foot.

276. In 2012, the value of the Triplex was increased by $100 million in the Statement
to $180 million. Allen Weisselberg asked an employee at Trump International Reality to value
the apartment based on the assumption that the apartment was 30,000 square feet. That employee
then told Weisselberg, and later McConney, that: “At 30,000 sq ft. DJT’s triplex is worth
between 4K to 6K per ft — or 120MM to 180MM.” McConney incorporated the top number into
the Statement. No apartment sold in New York City had ever approached that price, with the
highest overall sale that year occurring at 15 Central Park West, a building completed just five
years earlier. That sale, a penthouse for $88 million, was a record high price in New York City at

the time. The increase in valuation of Mr. Trump’s Triplex between 2011 and 2012 therefore put
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the value at an amount that was higher than the highest price ever paid for an apartment in the
city’s history to that point.

277. The next year, the value of the Triplex on the Statement increased to $200
million. This time McConney asked another employee at Trump International Realty to estimate
a listing price — not a selling price — for the apartment, which she did using $8,000 per square

foot and the inflated 30,000 square foot figure. Specifically she wrote:

278. But a $200 million selling price would have translated to more than $18,000 per
square foot for the Triplex based on its actual size. Executives in the Trump Organization were
well aware of the true selling price for apartments in the building. For example, in October 2013,
Allen Weisselberg’s son sent him an article reporting on the highest priced sale in the history of
Trump Tower, $16.5 million for a 3,700 square foot unit, reflecting a price of $4,459 per square
foot.

279. Inthe 2015 Statement the value of the Triplex jumped up again. The supporting
data for Mr. Trump’s 2015 Statement reported the value of Mr. Trump’s Triplex as $327 million,
based on a price per square foot of $10,900 multiplied by the inflated 30,000 square foot figure.
(In reality, based on the actual size of the apartment, the true price per square foot reflected in
this value was an incredible $29,738.) As support for this assertion, McConney cited an email
from yet another Trump International Realty employee, who reported her review of sales at

buildings “most likely to be the highest: 15 CPW, One57, 432 Park Ave.*
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280. The $10,900 price that McConney used in preparing the Statement was
inappropriate for two reasons. First Mr. McConney pulled the number from a penthouse sale at
One57 that the New York Times reported as marking the first sale above $100 million in
Manhattan and “shattering the record for the highest price ever paid for a single residence in
New York City.”

281. Second, Mr. McConney used an erroneously high price per square foot for the
penthouse at One57. The sale price for the penthouse was actually $9,198 per square foot. As
shown below, because the email contained a stray dollar sign in front of the square footage for
the apartment at issue, Mr. McConney simply grabbed the highest number he could find
(10,923), rounded it off to 10,900, and used it as the price per square foot even though it was
actually the square footage of the apartment and the price per square foot was clearly shown as

“$9,198 PPSQFT”:

282. In short, Mr. McConney, with the approval of Mr. Weisselberg, not only used the
fraudulently inflated apartment size, but used a price per square foot 15% higher than a record-
setting sale in a brand new building. And based on the actual smaller size of Mr. Trump’s
apartment, the value of $327 million for the apartment translated to a price per square foot that
was more than triple the record-setting price per square foot paid for the penthouse at One57.

283.  Asthe New York Times reported in 2018, Trump buildings were no longer

competitive with such newly built luxury buildings. “Even at Trump Tower, where Mr. Trump
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has a triplex, sales peaked in 2013, with average prices at $3,000 per square foot, and have fallen
since then, according to . . . a real estate marketing consultant. Sales are now running about
$2,000 a square foot.”

284. That same article explicitly called out the difference with the buildings used as a
comparison in the Statement. “And when compared with the new generation of ultraluxury
buildings along Billionaire’s Row, a stretch of 57th Street that includes Trump Tower, the
average Trump apartment is worth far less. The sales average, for instance, at 432 Park Avenue
was $5,564; $4,051 at Time Warner Center; and $3,812 at One 57, the skyscraper at 157 57th
Street, according to CityRealty.”

285.  The Trump Organization used the fraudulent square footage again in the 2016
Statement of Financial Condition, despite being directly informed by Forbes Magazine that the
measurement was false. On March 3, 2017, just a week before the 2016 Statement was
published, Forbes emailed Alan Garten, General Counsel of the Trump Organization, a series of
questions about “President Trump and his business connections around the world.” The email

included this question:

286. Mr. Garten forwarded the email to others in the Trump Organization, including
Donald Trump, Jr., Eric Trump and Allen Weisselberg. Donald Trump, Jr. responded, “Insane
amount of stuff there.”

287. Three days later, Mr. Garten wrote to Amanda Miller, a Vice President of

Marketing for the Trump Organization, that “I handled everything except Trump World Tower
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and Trump Tower.” Ms. Miller responded, “Thank you Alan — I spoke to Allen W. re: TWT and
TT — we are going to leave those alone.”

288.  On March 10, 2017, Donald Trump, Jr. and Allen Weisselberg represented to
Mazars that the information in the Statement was accurate and complied with GAAP. They

further certified that:

289. That same day Mazars published the 2016 Statement, which incorporated the false
30,000 square foot measurement that translated into a $327 million valuation of the Triplex.

290. Three days later, the Trump Organization sent the 2016 Statement to Deutsche
Bank as required by the terms of its loans, and Donald Trump, Jr. certified that the Statement
“presents fairly in all material respects the financial condition of the Guarantor at the period

presented.”
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291. During his sworn testimony, before invoking his Fifth Amendment privilege, Mr.
Weisselberg conceded that using the false square footage had the effect of improperly inflating
the value of the apartment almost threefold. Mr. Weisselberg admitted that this amounted to an
overstatement of “give or take” $200 million, testifying in the following exchange: “Q: In fact,
[the value was] overstated by a factor of 3, is that correct? A: I didn’t do the math, but it should
be one third, yes, [ would agree with that. Q: So, it’s on the order of a $200 million
overstatement, give or take? A: Give or take.”

292.  Each year, from 2012 to 2016, the practice of fraudulently inflating the value of
the Triplex was carried out by McConney and Weisselberg, at the express direction of Donald J.
Trump. When asked about the scheme during his sworn testimony, Mr. Trump invoked his Fifth
Amendment privilege against self-incrimination by stating “same answer,” which incorporated

by reference his initial invocation of the privilege at the beginning of his interview:
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293.  Only after Forbes published an article in May 2017 entitled “Donald Trump has
Been Lying About the Size of His Penthouse” did the Trump Organization stop inflating the
square footage for the apartment. For the 2017 Statement the valuation of the apartment dropped
to $116,800,000. The reported value continued to drop to a low of $105,946,460 in the 2020
Statement before rising to $131,281,244 in 2021. And even those numbers inflated the true value
of the Triplex based on a still-unreasonably high price per square foot based on sales of
apartments in buildings that were not comparable to Trump Tower.

9. 1290 Avenue of the Americas and 555 California (Vornado Partnerships)

294.  Mr. Trump’s Vornado Partnership Interests consist of 30% limited partnership
interests in entities that own two commercial properties: 1290 Avenue of the Americas in New
York City and 555 California Street in San Francisco.

295. For the Statements of Financial Conditions from 2011 through 2021, Mr. Trump
and the Trump Organization calculated the value of Mr. Trump’s interest in the Vornado
Partnership Interests by taking 30% of the values they calculated for the 1290 Avenue of the
Americas and 555 California buildings, net of debt, without considering the nature of Mr.

Trump’s limited partnership interest, to derive the following amounts:

Statement Year Value of Limited Partnership Interest
2011 $729,900,000
2012 $823,300,000
2013 $745,800,000
2014 $816,900,000
2015 $946,000,000
2016 $979,500,000
2017 $1,195,800,000
2018 $1,211,900,000
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Statement Year Value of Limited Partnership Interest
2019 $1,307,900,000
2020 $883,300,000
2021 $645,600,000

296. These values for Mr. Trump’s interest in 1290 Avenue of the Americas and 555
California are false and misleading for many reasons, as discussed below.

a. The Restricted Nature of Mr. Trump’s Limited Partnership Interest

297.  As set forth more fully supra at §f 68 — 71, the pertinent partnership agreements
place the General Partner (i.e., Vornado) in control of those partnerships, including with respect
to the amount of any cash distributions (if any) or reinvestment decisions.

298. Moreover, the pertinent partnership agreements sharply limit Mr. Trump’s ability
to exit the partnerships. In particular, the agreements provide: “The term of the Partnership shall
continue until December 31, 2044, on which date the Partnership shall dissolve, unless sooner
dissolved upon the occurrence of any of the events specified in Section 17.1.” The few
exceptions to that rule are outside of Mr. Trump’s sole control.

299. The pertinent partnership agreements also sharply limit withdrawal by any
partner, or sale or transfer of a partner’s interest in the partnership. “No partner may withdraw
from the Partnership or assign or transfer its Partnership Interest in whole or in part, except as
provided in Articles 10 and 11 hereof.” Article 10 of the pertinent partnership agreements
provides, among other things, that “a Partner may not, directly or indirectly, sell, assign, transfer
or otherwise dispose of (collectively, “7ransfer”) all or any part of its Partnership Interest
(including, without limitation, the right to receive allocations of income, profits and losses and/or

distributions of cash flow) . . . without the prior written consent of the General Partner, which
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consent may be granted or withheld in the sole discretion of the General Partner.” Article 11
refers to the “dissolution, resignation or bankruptcy of the General Partner.”

300. Additionally, the partnership agreements bar Mr. Trump from pledging his
Vornado Partnership Interests to a bank to secure a loan except under limited circumstances that
do not apply.

301. GAAP requires, when presenting the value of an interest owned in a partnership
or joint venture, that the specific interest that is owned be valued in its entirety—and that the
value of that interest be presented as one line item rather than broken apart and buried within
multiple line items in multiple categories of assets.

302.  All of the valuations of Mr. Trump’s limited interest in the Vornado Partnership
Interests from 2011 to 2021 violate this standard. Indeed, they do not compute a value for Mr.
Trump’s interest in these specific partnerships, with their associated restrictions on sale and cash
distributions. None of the valuations even attempts to ascertain what the value of Mr. Trump’s
restricted interest would be on the open market, assuming he even were permitted to sell it.
Instead, the valuations are false and misleading because they are based on the fiction that by
virtue of his limited partnership interest, Mr. Trump owns 30% of two buildings, with Mr.
Trump’s interest calculated by simply taking 30% of the value net of debt of each building the
partnerships owned.

303. Any hypothetical buyer of Mr. Trump’s limited stake in the Vornado partnerships
would consider the restrictions on sale and cash distributions when valuing such interest. Any
such buyer would appreciate the possibility (at Vornado’s discretion) of receiving no cash or
profit distribution from the properties over an extended period of time—and factor that potential

limitation on the return on investment into its assessment. Similarly, any such hypothetical buyer
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would understand that the partnership agreements, by their plain terms, limit exit from the
investment for decades—another factor a reasonable buyer would consider in deciding whether
to purchase Mr. Trump’s interest and at what price. Nor was any discount applied reflecting the
fact that Mr. Trump’s limited minority stake entailed essentially no control over business
operations.

304. The Trump Organization’s written descriptions of these valuations were
misleading. From 2012 through 2018, for example, the Statements misleadingly asserted: “Mr.
Trump owns 30% of these properties,” as opposed to holding minority, restricted stakes in
particular partnerships. In 2019 and 2020, the SOFC added that he owned “30% of these
properties as a limited partner,” but continued employing the same valuation method of
reporting what Mr. Trump owned as simply 30% of the calculated buildings’ value net of debt.

305. Mr. Trump and the Trump Organization were well aware of restrictions on Mr.
Trump’s limited partnership interest—having engaged in extensive litigation regarding the
Vornado partnership agreements. But nowhere do the Statements of Financial Condition or the
supporting data consider the restricted nature of what Mr. Trump owns through his limited
partnership interests (despite the Statements’ representations that the valuations “reflect[ed]” his
“interest”). Indeed, the first time the junior employee charged with preparing the Statement from
2016 forward saw one of the pertinent partnership agreements was during the course of OAG’s
investigation.

b. The False and Misleading Valuations of the Buildings

306. Asnoted, in each year from 2011 to 2021, the Statement’s valuations of the

Vornado Partnership Interests were a function of simply apportioning at a 30% rate valuations of

1290 Avenue of the Americas and 555 California, net of debt.
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307. Those valuations were calculated based on dividing an NOI by a capitalization
rate. During the period 2011 through 2021, evidence reveals that the Trump Organization in
repeated instances manipulated components of that formula to inflate the value of the Vornado
Partnership Interests.

308. As with other properties, the Trump Organization misleadingly represented that
“outside professionals” had done “an evaluation” with Mr. Trump or his trustees. In reality, the
company’s typical practice was to cherry-pick favorable capitalization rates from generic reports
and then misleadingly represent the valuation was the result of “an evaluation” done with an
outside professional.

309. The supporting data often provided no rationale for why the Trump Organization
selected only from the low end of the range of capitalization rates in the source materials to value
the properties, or why the company ignored higher capitalization rates listed in the source
material for buildings that were comparable to the Vornado properties. And, in several instances,
the Trump Organization only provided to Mazars excerpts of the market data relied upon.

310. For example, in the 2012 Statement, the Trump Organization relied on market
reports circulated by Doug Larson of Cushman reflecting rates between 3.12% and 3.95% for
office buildings on Lexington Avenue and Fifth Avenue between 51st and 53rd Streets to derive
an “average” rate of 3.4% for 1290 Avenue of the Americas. Yet Mr. Larson had authored an
appraisal for another entity in October 2012 that concluded an appropriate capitalization rate for
1290 Avenue of the Americas was 4.59%, producing a value ($2.0 billion) that was $800 million
less than the Trump Organization’s calculation.

311. It was false and misleading for the Trump Organization to suggest that the

valuation that derived a capitalization rate of 3.4% for 1290 Avenue of the Americas was done
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“in conjunction” with Mr. Larson when he had not opined to the Trump Organization on the
capitalization rate but instead determined in an essentially contemporaneous appraisal report for
the same property that the appropriate rate was 4.59%.

312.  The Trump Organization purported to rely on “an evaluation” done with Mr.
Larson again in 2013 to use a capitalization rate of 3.12% for 1290 Avenue of the Americas—
generating a value of $2.989 billion, $989 million higher than Mr. Larson actually had reached in
an appraisal completed only months earlier. The Trump Organization even misleadingly relied
on the “investment grade” nature of the property in that year, despite public investment reports
providing the appraised value of $2.0 billion.

313. Indeed, in four instances — for 1290 Avenue of the Americas in 2016 through
2019 — the Trump Organization selected a low capitalization rate based on just the single sale of
one property listed in generic market reports.

314.  In 2016, the Trump Organization misleadingly attributed to Mr. Larson a
capitalization rate of 2.90%, which was cherry-picked from a generic market report. Indeed, until
a last-minute change, the Trump Organization used other figures that even it identified as coming
from comparable buildings—but then opted to lower the cap rate and use a value $400 million
higher. Mr. Larson testified that the supporting data’s reference to him in connection with this
valuation was inaccurate. In 2017, the Trump Organization continued to use that 2.90% figure,
attributing it to a different appraiser who also testified he did not provide the Trump
Organization with any indication of what particular capitalization rate to use.

315. Similarly, in 2017, for 555 California, the Trump Organization only received a

generic market report and selected two sales to derive a 3.8% capitalization rate for the property.
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Only an excerpt of that report was provided to Mazars. The full report contained a series of much
higher rates for Class A office buildings.

316. The 2018 and 2019 valuations of 1290 Avenue of the Americas placed the value
of the building over $4 billion, based on a misleading, cherry-picked choice of the same 2.67%
capitalization rate used for Trump Tower in 2019.

317. The Trump Organization stated that it performed “an evaluation” with an outside
professional, and the supporting data attributes the capitalization rate to information provided by
an appraiser. But the Trump Organization knew the numbers chosen were flatly inconsistent with
that appraiser’s conclusion—because they actually asked him in May 2018 to confirm his
statement that a capitalization rate in the 4-4.5% range was appropriate for 1290 Avenue of the
Americas; and then the Trump Organization appears to have used what it understood to be the
appraiser’s view to push back on a valuation by a news organization.

318.  As with the Trump Tower valuation in 2019, the use of the 2.67% figure in 2018
and 2019 for 1290 Avenue of the Americas was misleading. The market data point relied upon
dictated using 4.45% —not 2.67% —as a capitalization rate when applied to “stabilized” NOI.
The 2018 and 2019 valuations of 1290 Avenue of the Americas were, according to the
Statements, based upon a “stabilized” NOI. Using 4.45% rather than 2.67% would have
decreased the value of 1290 Avenue of the Americas by more than $1.5 billion in 2018 and
2019.

319. With respect to the NOI, the Trump Organization in many years misleadingly
described such income as “the net operating income,” suggesting this was the net cash the Trump
Organization would derive from the buildings’ operations. But the cash flow to Mr. Trump and

the Trump Organization was limited by the terms of the partnership agreements and could be
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zero in the exercise of the general partner’s discretion. The Trump Organization instead
computed the values of his Vornado Partnership Interests based on cash flow the partnerships
would derive from the buildings’ operations—not the cash flow Mr. Trump would derive (at
Vornado’s discretion).

320. For the years 2017 to 2021, the Trump Organization purported to use the
“stabilized net operating income” and claimed in supporting spreadsheets that the NOI figures to
derive the values for the properties came from audited financial statements. Those statements
were false and misleading. In reality, the Trump Organization, at the direction of Allen
Weisselberg, frequently used unaudited reports and then adjusted them to suit its own purposes
by adding millions of dollars in net operating income to the figures.

321. In the real estate industry, the term “stabilized” typically means that a building is
at its average or typical occupancy that would be expected over a specified projection period or
over its economic life. No definition of the term “stabilized” was given in the Statements for
these years. There is no indication that any analysis was done to conclude that the unaudited
figures used, or the adjustments to them, reflected the typical or average occupancy and financial
performance the properties would experience over any period of time — as distinct from
generating a one-off figure that inflated NOI to be used solely for a valuation on Mr. Trump’s
Statement of Financial Condition.

322. Moreover, for all years in which the Trump Organization padded the 1290
Avenue of the Americas NOI by inclusion of millions of dollars in revenue to achieve a
purportedly “stabilized” figure, combining that tactic with the selection of the lowest or near-
lowest capitalization it could pull from generic reports was misleading. To the extent either

approach could be justified on the basis of “upside” in the property, using both tactics at the
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same time effectively double-counted such potential upside and thus was a wholly improper
valuation approach. The Trump Organization either knew, or should have known, that approach
was improper.

10. Las Vegas (Ruffin Joint Venture)

323. The Trump International Hotel and Tower — Las Vegas (“Trump Vegas”™) is a
hotel condominium property in Las Vegas, Nevada. Mr. Trump and Philip Ruffin each own half
of a joint venture that built the property and continues to own the hotel and all of the unsold
condominium units.

324. Prior to 2013, the Statements omitted Mr. Trump’s 50% interest in the property.

325.  From 2013 through 2021, the Statements listed an inflated value for the property
using some of the same deceptive techniques Mr. Trump and the Trump Organization used to
fraudulently inflate valuations of Mr. Trump’s other properties, including failing to discount
future cash flows and projecting future income from the sale of residential units that assumed
prices well in excess of what the units were actually selling for in the marketplace, while
ignoring the values derived and methods used in earlier appraisals that were never disclosed.

326. In 2011 and 2012, the Trump Organization hired an appraiser to contest property
taxes assessed on Trump Vegas before the Clark County and Nevada tax authorities. The 2011
appraisal used a discounted cashflow analysis to appraise 932 unsold condominium units and the
separate hotel unit, applying a discount rate of 12% to the units and 12.5% to the hotel. Eric
Trump sent this appraisal—which valued the units and hotel at $115,689,000 and $12,690,000,
respectively—to Allen Weisselberg, writing: “The tax appeal for the hotel component is
happening today and appeal on the units themselves in scheduled for March 11th. I’ll let you

know how we make out later this afternoon....”
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327. The Trump Organization ordered another appraisal of the condominium units
using the same approach from the same appraiser in 2012. Based on a conclusion that the units
would need 10 years to be fully sold—with the majority sold more than five years in the future—
and applying a discount rate of 10% to these cashflows to calculate the present value of the
income, the appraiser determined that the value of the unsold residential units was $111,500,000.
This was far less than the roughly $178 million in outstanding loans payable on the property at
the time—but that made the appraised value a favorable result for the Trump Organization,
because a lower value would result in a lower tax bill.

328.  After receiving this appraisal from outside tax counsel, Eric Trump wrote, “I take
it you are happy with the work?” The attorney replied, “I am happy with the work and think the
[Clark County Board of Equalization and the Nevada State Board of Equalization] will buy the
value . . . . [ am optimistic.”

329. Thus, the Trump Organization and its executives, including Eric Trump and Allen
Weisselberg, understood any analysis of the value of the property’s future cash flows required
the application of a discount rate—and they had expressly adopted that position in their
submissions to the county and state government tax authorities.

330. Despite having submitted the 2011 and 2012 appraisals to government taxing
authorities, the Trump Organization ignored those appraisals when valuing Trump Vegas for the
2013 Statement.

331. Instead, at Eric Trump’s request, a Trump Organization employee provided an
approach that discarded both the assumptions and methodology used by the appraiser and
incorporated misleading figures from Mr. Weisselberg into a document that purported to

illustrate cashflows to the Trump Organization from the sale of Trump Vegas condominium
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units. Mr. McConney later sent a version of this approach to Mazars to include in the 2013
Statement.

332.  Where the appraiser had concluded it would take a decade to sell the remaining
units, the Trump Organization assumed all units would be sold in half that time, by 2018. Where
the appraiser had projected a sales price for the condominiums of roughly $369 per square foot
and the Trump Organization had sold in bulk a number of units to Hilton for $400 per square
foot, the Trump Organization—just a year later—used a range of projected sale prices starting
with $528 per square foot in 2013 and topping out at $724 per square foot in 2018.

333.  And where the appraiser had used a 10% discount rate, the Trump Organization
used none at all, instead treating the future revenue from condominium sales (calculated to be
$123 million) as if it represented the present value of the property—in violation of GAAP.

334.  The failure to include a discount rate inflated the Trump Organization’s valuation
significantly. For example, $8,749,295 of projected Trump income from 2018—which, applying
the appraiser’s discount rate of 10%, should have been valued at about 62.5 cents on the dollar or
$5.5 million—was valued at $8,749,925 in 2013.

335. Notably, the $123 million valuation was a 10% increase over the tax appraisal’s
$111.5 valuation from January 2012—and this despite the facts that (1) the tax appraisal did not
appraise Mr. Trump’s 50% interest; (2) the tax appraisal’s value did not subtract debt; and (3)
between January 1, 2012 (the appraisal date) and June 30, 2013, more than one hundred condo
units had sold, reducing the amount of property held by the Vegas joint venture.

336. Examining additional appraisals obtained by the Trump Organization for tax
purposes in 2015 and 2016 next to the valuations provided in the Statements for those same years

highlights the fraudulent intent—and duplicity—of the Trump Organization’s approach.
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337. In 2015, the Trump Organization obtained an appraisal to contest the tax
assessments for the hotel portion of Trump Vegas that reached a value of $24,950,000 after
identifying numerous risks factors that would decrease the property’s value, including that the
property was a “first venture in the Las Vegas market of a stand-alone tower that is not directly
located along Las Vegas Boulevard South and contains no gaming.”

338.  Outside tax counsel James Susa emailed the appraisal to Eric Trump.
Emphasizing that the goal of the appraisal was to reach a lower value, Mr. Susa wrote: “Here is
the appraisal of the hotel unit at just under $25 million. I had asked [the appraiser] to come in
around $20 million but you were making too much money for him to get that low.”

339. The appraisal had its intended effect; while it was initially rejected as too low by
the Clark County Assessor and the Clark County Board of Equalization, the Nevada State Board
of Equalization overturned those conclusions on appeal. As Mr. Susa described the State hearing
to Eric Trump, “We cleaned their clock . . . . First comment from the Board was ‘this is a
complex appraisal assignment, the taxpayer brought us an appraisal, that does it.” Second
comment from the Board was ‘move to approve the appraised number, second, all in favor,
unanimous, thanks for coming.”” The Trump Vegas tax assessment was lowered accordingly.

340. By contrast, the Trump Organization’s valuation of Trump Vegas that year for
purposes of the Statement was again designed to falsely inflate the value of Mr. Trump’s stake in
the venture and disregarded the appraisal. Mr. McConney provided a valuation of $107,732,646
to Mazars. The valuation assumed a price per square foot for sales in 2016 of $506 and that all
units would be sold by 2020 with a price per square foot of $673 in that final year, without any

discount of these projected future revenues at all, again in violation of GAAP.
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341. In 2016, however, when the Trump Organization retained its appraiser to prepare
another appraisal for tax purposes—to argue this time that the remaining unsold condo units
were worth less—the appraiser reached a much different set of conclusions. He argued that the
appropriate price per square foot for sales in 2016 was $450 (11% less than the Trump
Organization’s 2015 analysis) and that it would take nine more years to sell the remaining units.
He applied a 12.5% discount rate to future cashflows, meaning that, for instance, revenues from
2020 sales would be valued at 55.5 cents on the dollar in the present day. Using these methods,
he reached a valuation of $95,500,000 as of July 1, 2016.

342.  Trump Organization outside counsel, Mr. Susa, asked Eric Trump to carefully
consider whether to submit this appraisal to taxing authorities: “I need you, in ALL your free
time (kidding you a little), to tell me if there is anything in the appraisal that gives you heartburn
from giving it to the Assessor’s office.”

343. There was good reason for the Trump Organization to be concerned about
disseminating the appraisal: just as in 2015, the valuation of Trump Vegas in the 2016
Statement—which was made as of June 30, 2016, just one day prior to the date of the 2016
appraisal—adopted much more aggressive assumptions to reach a much higher valuation of Mr.
Trump’s 50% stake in the remaining condo units of $107,508,863.

344. Reflecting disappointing sales that year, the 2016 Statement valuation used about
the same price per square foot as the appraiser had, $441. But it projected significant increases in
the sales price every subsequent year, with units selling for $704 per square foot by 2019. By
contrast, the 2016 appraisal had assumed units would sell at only $476 per square foot in 2019.

345. These increased projections drove the value even higher because the 2016

Statement valuation—Ilike every other since 2013—ignored the time value of money and failed
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to discount future revenues. So, for instance, $34,047,415 in 2020 cashflows were valued as
money in hand for the Trump Organization’s Statement valuation. If the Trump Organization had
used the 12.5% discount rate the appraiser had applied, that money would have been valued at
62.5 cents on the dollar, or about $21.3 million in 2016.

346. By using the fraudulent valuation methods and assumptions described above, the
Trump Organization was able to inflate the value of Trump Vegas in each of the years from 2013
to 2016. Eric Trump, invoking his Fifth Amendment right against self-incrimination, refused to
answer questions related to his participation in the drafting of each of the 2013 through 2016
Statements.

347. For the 2017 and 2018 Statements, the Trump Organization changed its approach
to an even more blatantly fraudulent method to value the then-remaining Trump Vegas
condominium units, which was done at the direction of Mr. Weisselberg or Mr. McConney.
Instead of purporting to estimate revenue from the anticipated sale of the units over time, the
Trump Organization simply added together “list” prices of the remaining units and treated this
sum as the present value of the property (with certain adjustments to acknowledge expenses and
the debt service on the loan secured by the property).

348. The Trump Organization’s use of “list” prices for the units to generate the 2017
and 2018 valuations was false and misleading in two respects. First, like earlier valuations, it
ignored the requirement under GAAP to discount future cash flow to derive present value.
Second, by using “list” prices, the valuation employed per-square-foot prices that were more
than 50% greater than actual recent closed sales at the Trump Vegas property—as reflected on

the backup material itself.
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349. In 2019, the Trump Organization modified its approach to include a 14% discount
for “Sale Price vs List Price” and deductions for closing costs in connection with condominium
sales, effectively conceding that its approach in the prior two years of using the “list” price
without adjustment was false and misleading. But—despite performing a present-value analysis
in connection with the hotel portion of the same property —the Trump Organization continued
its misleading practice of valuing cash flow from condominium sales without discounting to
present value.

350. The Trump Organization continued to use this same approach in 2020 and 2021—
again failing to discount to present value cash flow from future condominium sales—but
acknowledging that the “list” prices needed to be adjusted downward.

351.  The records related to the 2021 valuation demonstrate how unrealistically
aggressive the Trump Organization’s previous projections had been with respect to how long it
would take to sell all of the condominium units. For the 2013 valuation, the Trump Organization
had assumed that all units would be sold by 2018, but in 2021 there were still 288 unsold units.

352. And where the 2013 projections assumed a price per square foot reaching $724 by
2018, the most recent offer the Trump Organization had received in 2021 for a condominium
was $462 per square foot. The Trump realtor who had received this offe—which was
substantially below the Trump Organization’s projected future price per square foot used in
every Statement valuation since 2013—described it as “not bad.”

11. Club Facilities and Related Real Estate

353. The Statements of Financial Condition do not list separate values for each of Mr.
Trump’s club facilities. Instead, the values for those properties are lumped together into a single
figure under the heading “Club Facilities and Related Real Estate.” That figure represents far and

away the single largest source of value in each year as reflected below:
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Statement Year Total Club Value % of Total Asset Value
2011 $1,314,600,000 28.6%
2012 $1,570,300,000 31.3%
2013 $1,656,200,000 30.1%
2014 $2,009,300,000 31.9%
2015 $1,873,300,000 28.5%
2016 $2,107,800,000 33.0%
2017 $2,159,700,000 34.1%
2018 $2,349,900,000 35.7%
2019 $2,182,200,000 33.2%
2020 $1,880,700,000 36.5%
2021 $1,758,000,000 35.3%

354. The result of using an aggregated figure is that a reader of the Statements receives
only the total value ascribed to the clubs and related properties and cannot discern from the
Statements the value assigned to any particular club in that category or the method of valuation
used for any particular club.

355. That practice by design allowed Mr. Trump and the Trump Organization to
conceal significant swings in the value attributed to individual clubs and changes to the
individual methods employed to arrive at those values. Those fluctuations were necessary to
perpetuate the scheme of inflating Mr. Trump’s net worth during the period 2011 to 2021.

356. The Statements of Financial Condition for the years 2011 through 2019 claim,
among other things, that the valuations for each property comprising the category “Club
Facilities and Related Real Estate” were reached through an assessment or evaluation prepared
by Mr. Trump working in conjunction with his associates and outside professionals.

357.  As with all other valuations prepared for these Statements, this asserted work with

“outside professionals” when preparing the valuations for the club facilities was false.
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358.  Outside professionals were not retained to prepare any of the valuations for any of
“Club Facilities and Related Real Estate” properties for purposes of Mr. Trump’s Statements of
Financial Condition. The veneer of participation by independent professionals in the preparation
of the valuations comprising this category was false and misleading.

359. In 2020, employees of the Trump Organization were asked about the various
references to “outside professionals” on the Statements of Financial Condition in sworn
testimony before OAG. Thereafter, the Trump Organization changed the wording for the 2020
Statement, omitting any representation that any particular valuation was reached in consultation
with “outside professionals” and instead listing outside professionals as merely one factor that
may have been “applicable” in some unspecified manner.

360. The Trump Organization’s abrupt removal of any specific references to
consultation with outside professionals in connection with specific club valuations is a tacit
admission that such references in prior years were inaccurate and misleading.

361. As detailed in the sections below discussing individual clubs, Mr. Trump and the
Trump Organization employed various deceptive schemes at particular clubs in particular years
to inflate the club values. These schemes included: (i) valuing the clubs based on the “fixed
assets” of the clubs — in other words the money spent to acquire and maintain them — despite
being informed by valuation professionals that this practice was inappropriate for a club
operating as an on-going business; (ii) adding a “brand premium” despite the fact that including
an internally developed intangible brand premiums is prohibited by GAAP and the Statements
expressly claim to exclude brand value; (iii) estimating the anticipated income from developing
and selling residential units on club property based on assuming sale prices that far exceed what

the market will bear, ignoring zoning requirements, and failing to include any present value
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calculation to account for the time required to build and sell the units; (iv) inflating the purchase
price of the clubs by claiming to have assumed debt for refundable membership deposits, despite
express disclosures in the Statements that Mr. Trump attributed no value to those liabilities; and
(v) inflating the value of unsold memberships, often by over one hundred thousand dollars per
membership, even in situations where such memberships were being given away for free at Mr.
Trump’s direction to boost membership numbers.

a. Mar-a-Lago

362. The Trump Organization and Mr. Trump knew that Mar-a-Lago was subject to a
host of onerous restrictions and limitations—agreed to and signed by Mr. Trump—that
precluded any usage of the property as anything other than a club, precluded the property’s
residential subdivision, and required considerable preservation expenses, among other
limitations. Despite full knowledge and awareness of those facts, the Trump Organization valued
Mar-a-Lago in each year from 2011 to 2021 based on the false premise that those restrictions did
not exist. For these and a host of other reasons, all of the valuations of this property were false
and misleading.

363. As Mr. Trump’s submission to the locality stated, the property was too expensive
to be used and preserved as a private residence, that it was a “white elephant” that “was almost
impossible to sell” in that form, and that it therefore needed to be converted to club usage so that
its preservation could be “at the expense of a limited group of members, most of whom will be
Palm Beach residents.” As Mr. Trump has previously recognized, “both the U.S. Government
and State of Florida deemed Mar-a-Lago unsuitable and too expensive for a retreat by

government officials.”
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364. In the course of urging approval for usage of Mar-a-Lago as a club, Mr. Trump
and his agents disparaged residential development as an option and acknowledged that local
authorities had rejected a residential subdivision on the property.

365. Moreover, Mr. Trump and his agents, when seeking local approval to use Mar-a-
Lago as a club, recorded an agreement with the Town of Palm Beach providing, among other
things, that “[t]he use of the Land shall be for a private social club” and that “[t]he Land, as
described herein, shall be considered as one (1) parcel and no portion thereof may be sold,
transferred, devised or assigned except in its entirety, either voluntarily or involuntarily, by
operation of law or otherwise.” The agreement likewise contained onerous preservation
restrictions covering “critical features” of Mar-a-Lago, a term that covered gates, walls,
windows, the main house, open vistas, and even the topographical flow of the land.

366. In 1995, Mr. Trump sought to obtain an income tax benefit from donating through
a conservation easement—in a document entitled Deed of Conservation and Preservation—rights
similar to what he already had stated he would forego in order to gain approval to use Mar-a-
Lago as a club.

367. This document, entitled “Deed of Conservation and Preservation Easement from
Donald J. Trump to National Trust for Historic Preservation in the United States,” was recorded
with the County of Palm Beach in April 1995 and is signed by Mr. Trump as Grantor.

368. The Mar-a-Lago Conservation Deed articulated that “many features of Mar-a-
Lago, hereinafter collectively the ‘Critical Features,’” including “vistas from the Mansion,”
possessed “significant architectural, historic, scenic and open space values of great importance”

to Mr. Trump, Palm Beach, Florida, and the United States. “Critical Features” were defined, as
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in the use agreement, to include gates, walls, driveways, doors, and, among other things, “open
vistas” toward the ocean and Lake Worth and the “topographical flow of the land.”

369. Under the Mar-a-Lago Conservation Deed, Mr. Trump was bound “at all times to
maintain the Critical Features in substantially the form and condition” then-existing. The Mar-a-
Lago Conservation Deed articulated that “additional structures on those portions of the Property
not included within the Critical Features may adversely impact the architectural, historic, scenic,
and open space values of the Critical Features.” Among other restrictions, the Mar-a-Lago
Conservation Deed forbade destroying critical features, or constructing or erecting new
buildings, within and upon such areas defined as Critical Features.

370. The Mar-a-Lago Conservation Deed also barred many actions without the
approval of the National Trust for Historic Preservation. These included “the right to replace,
alter, remodel, rehabilitate, enlarge, or remove, and change the appearance, materials,

29 ¢c

topography, and colors of, any of the Critical Features,” “the right to construct new permanent
structures on those portions of the Property that are not attached to, a part of, or contained within
the Critical Features, including but not limited to appurtenant docs or wharves, and additions
thereto,” and ““the right to divide or subdivide the property.” No amendment to the conservation
deed was permitted that would “adversely impact the overall architectural, historic, scenic, and
open space values protected by this Easement.”

371. The Conservation Deed allocated approximately 23.5% of Mar-a-Lago’s value to
the National Trust for Historic Preservation.

372. In an apparent effort to further solidify the expansive reach of the Mar-a-Lago

Conservation Deed, and to lower property taxes on the property, Mr. Trump signed a deed of

development rights in 2002. In this deed, also publicly recorded, Mr. Trump and his aftiliates
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conveyed (to the extent not already conveyed) to the National Trust for Historic Preservation
“any and all of their rights to develop the Property for any usage other than club usage.”

373. In this 2002 deed, Mr. Trump recognized that the 1995 Mar-a-Lago Conservation
Deed “limits changes to the Property including, without limitation, division or subdivision” of
Mar-a-Lago “for any purpose, including use as single family homes, the interior renovation of
the mansion, which may be necessary and desirable for the sale of the Property as a single family
residential estate, the construction of new buildings and the obstruction of open vistas.” The deed
likewise expresses Mr. Trump’s understanding that the Mar-a-Lago Conservation Deed “requires
the approval of changes that would be necessary for any change in use and therefore confines the
usage of the Property to club usage without the express written approval of the National Trust.”
The 2002 deed articulated that “the Club and Trump intend to establish as explicitly as possible
that the Preservation Easement perpetuates the club usage of the Property, consistent with the
other limitations set forth in that Easement.”

374. Among other things, the net results of all these documents executed by Mr.
Trump are: (1) to obtain permission to use Mar-a-Lago as a club, rather than as a “white
elephant” private estate that was too expensive to maintain, he agreed to confine its usage to club
usage and not to subdivide the property; (2) to obtain a tax benefit, he granted to the National
Trust the right to control even minuscule changes to Mar-a-Lago; and (3) he executed and
recorded deeds making unambiguous that he had signed away any right to use the property for
“any usage other than club usage.”

375. Despite those restrictions—obviously known to Mr. Trump and his agents and
made ““as explicitly as possible” by them in the 2002 deed—the Statements of Financial

Condition from 2011 to 2021 valued the property based on the false and misleading premise that
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it was an unrestricted residential plot of land approaching or exceeding eighteen acres in size that
could be sold and used as a private home.

376. Moreover, despite restricting the property’s usage to club usage, and securing
lower property tax valuations based on that restricted usage, the Trump Organization on Mr.
Trump’s Statements did not value Mar-a-Lago as the operating business it was restricted to be—
a social club—based on its financial performance. The Trump Organization never applied
methods to value the property that it understood applied to other operating business, such as
using NOI and capitalization rate to derive value.

377. The Trump Organization was aware such methods would have led to valuations
substantially below (and nowhere close to) the false and misleading valuations the Trump
Organization generated by assuming the property could be developed without regard to any of
the existing onerous restrictions.

378. The Trump Organization accounting department employee who was responsible
for preparing the supporting data spreadsheet for the Statements of Financial Condition from
2016 through 2021 determined that he was unable to get to the values listed by the Trump
Organization in the Statements by using a valuation method based on Mar-a-Lago’s financial
performance.

379. In other words, valuing Mar-a-Lago as an operating business would not have
supported the sky-high numbers the Trump Organization had generated using a valuation method
based on a hypothetical residential development without Mar-a-Lago’s restrictions—so the
Trump Organization simply chose not to value the property as the operating business it was.

380. Rather than value Mar-a-Lago as a property subject to the restrictions to which

Mr. Trump had personally agreed, Mr. Trump’s Statements of Financial Condition from 2011
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through 2021 ignore those restrictions entirely. Nowhere in the backup material are those
restrictions referenced or accounted for; indeed, even the preservation obligations and
expenditures are ignored.

381. Instead of accounting for those limitations, the valuations from 2011 through
2021 proceed from the false premise they do not exist. Mr. Trump’s Statements of Financial
Condition from 2011 through 2021 purport to value Mar-a-Lago as if it were an unrestricted
home to be “sold to an individual,” rather than the heavily encumbered historical landmark
restricted to club usage that it was. This premise, repeated in the valuations year after year from
2011 through 2021, is false and misleading in light of the legal restrictions of which the Trump
Organization and Mr. Trump himself were aware—binding the property owner to continued club
usage, and to undertake expensive preservation efforts, absent approval of the National Trust for
Historic Preservation overriding such obligations.

382.  The valuation method, too, proceeds from another false premise: that Mar-a-Lago
is a large, unrestricted residential plot of land that could be valued on a per-acre basis and sold
off in that fashion, as if it could be subdivided. Reflecting that premise, the Trump Organization
often used comparatively tiny (often one acre or less) residential properties and then extrapolated
across all of Mar-a-Lago’s acreage. But the premise that Mar-a-Lago could be valued that way
conflicts with (1) the restrictions on Mar-a-Lago’s usage to club usage and (2) the prohibitions
on subdividing or condominiumizing Mar-a-Lago.

383. In addition, the Trump Organization’s valuations never accounted for the fact that
the 1995 conservation easement entailed the donation of approximately 23.5% of Mar-a-Lago’s
value to the National Trust for Historic Preservation. In other words, assuming away all of the

other problems described above, the Trump Organization still failed to inform a reader of the
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Statement that Mr. Trump’s ownership interest had been restricted. Nor did the final valuation
reflect the reduction in value attributed to that donation.

384. Indeed, the Trump Organization accounting department employee who was
responsible for preparing the supporting data spreadsheets for the Statements of Financial
Condition from 2016 through 2021 did not take into account the conservation and preservation
easement at Mar-a-Lago or the 2002 deed signed by Mr. Trump, which he was not even aware
existed at the time he was preparing the supporting data spreadsheets.

385. The Trump Organization took other steps within the inappropriate valuation
method it applied to inflate the valuations even further.

386. In most years, the Trump Organization added a 30% club-based premium to the
final result. In other words, despite purporting to value the property as a home to be sold to one
individual, the Trump Organization tacked on another 30% because the property was a
completed club operated under the “Trump” brand — hereafter referred to as the “Brand Premium
Scheme.” The company did not end this undisclosed scheme for Mar-a-Lago until the 2016
Statement (issued in February 2017).

387. The Trump Organization also used a price-per-acre figure based on sales of
purportedly “comparable” properties as a key component in deriving the valuations; the company
would calculate an average price-per-acre based on such sales and then use that average as the
figure to be multiplied by Mar-a-Lago’s acreage. This price-per-acre figure also was inflated in
all years from 2011 to 2021 in one or more ways.

388. In particular, the Trump Organization inflated Mar-a-Lago’s reported value by
falsely reducing acreage of properties compared to Mar-a-Lago. Reducing the acreage of the

properties it compared to Mar-a-Lago drove the price-per-acre variable higher, and thus the
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reported value of Mar-a-Lago higher. For example, the 2016 Mar-a-Lago valuation relied upon a
price-per-acre figure that was 120% greater than the prior year’s figure. This was based on,
among other things, a purportedly “comparable” property the Trump Organization described as
selling for $49.9 million on 1.61 acres. But the Trump Organization’s own backup (a Zillow
printout) described the property in the transaction as 2.61 acres—and the Trump Organization
had used that same property, with its correct acreage, years earlier. Using the false and lower
1.61 figure as the acreage instead of the actual 2.61 acreage increased the price-per-acre input
from that property by more than 50% —from $19.1 million to more than $30 million. That same
manipulation of the price-per-acreage figure was also repeated in the data supporting the 2017
Statement.

389.  Similarly, the Trump Organization inflated the price-per-acre derived from
another purportedly “comparable” property at 1695 North Ocean Way in Palm Beach for the
2016 and 2017 Statements. In both Statements, the Trump Organization computed a price-per-
acre of more than $51 million—a major driver of the valuations in both years because it was far-
and-away the highest price-per-acre used in the average. The $51 million figure was computed
by dividing a selling price of $43.7 million by an acreage figure of 0.85. The acreage, though,
was understated for both the 2016 and 2017 Mar-a-Lago valuations. Public records and press
reports reflect—several months before the 2016 Statement was finalized—that the land actually
transferred was approximately 2.5 acres, not 0.85 acres.

390. The 2017 Statement, too, ignored that a neighboring property at 1565 North
Ocean Way was purchased and combined with 1695 North Ocean Way under common
ownership before the 2017 Statement was finalized. Through that transaction, recorded on June

29, 2017, the combined properties sold for approximately $11 million per acre—$67.4 million
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for 6.1382 acres. Yet, for the 2017 Statement, the Trump Organization used a price-per-acre
figure ($51 million) nearly five times as high to value Mar-a-Lago.

391.  The Trump Organization similarly inflated price-per-acre figures in the 2018,
2019, and 2020 Mar-a-Lago valuations. The Trump Organization included as a “comparable” for
the 2018 and 2019 valuations a property at 1485 S. Ocean Boulevard that sold for $41,257,000
and that the company described as 1.0 acre. But the property is approximately 2.3 acres.

392.  The Trump Organization similarly falsified the price-per-acreage figure used for
the 2019 and 2020 valuations involving on a property at 1295 S. Ocean Boulevard that was part
of a transaction involving 4.7178 acres of oceanfront and lakefront land that sold for a total of
$104.99 million (approximately $22 million per acre). Despite Mar-a-Lago consisting of
lakefront, interior, and some oceanfront land, the Trump Organization segmented the more
valuable 2.61-acre oceanfront component of that $104.99 million sale to generate an inflated $30
million price-per-acre figure.

393. The Trump Organization also otherwise cherrypicked sales to use as
“comparables” from available data. For example, in 2019 and 2020, the Trump Organization
used 60 Blossom Way—a $99.1 million, 3.5-acre sale to a buyer, who was assembling an ocean-
to-lake compound. But the company ignored recent sales to the same buyer as part of the same
compound with much lower price-per-acre figures. Documents confirm the Trump Organization
(at least in 2020) knew that same buyer was assembling a compound, but nevertheless isolated
the single sale at 60 Blossom Way to value Mar-a-Lago.

394.  Another way the Trump Organization inflated Mar-a-Lago’s value was by using
“asking prices” for properties rather than the much lower actual sales prices reflected in public

records. For example, among the properties relied upon in 2012 were 1220 S. Ocean Boulevard
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and 1275 S. Ocean Boulevard. Both sold well below the asking prices used by the Trump
Organization to value Mar-a-Lago in that year.

395. Sales data for properties in Palm Beach, and the acreage and square footage of
those properties, is easily accessible from local authorities. The Trump Organization was aware
of that fact throughout most, if not all, of the relevant time period. Despite that ready availability,
no documentation reflects any consideration by the Trump Organization of sales of properties in
Palm Beach other than the ones the company cherrypicked to generate high price-per-acre
figures.

396. In most years, the Trump Organization also added tens of millions of dollars’
worth of club-related construction and other club-related property to the Mar-a-Lago value. For
example, through 2021, the Trump Organization added between $15 million and $25 million for
the construction costs of the club’s Grand Ballroom, beach cabanas, and a tennis pavilion and
teahouse (in some cases applying a 30% premium to them). The company did so despite the
property purportedly being valued as a home to be sold to an individual, based on price-per-acre
figures of residential sales. And, after adding $16.8 million to the valuation for “furniture,
fixtures, and equipment” (“FF&E”) in 2013, with the stated reason that the single sale used to
value Mar-a-Lago was a “spec house and sold without FF&E,” the Trump Organization
continued adding that amount (or at least more than $14 million) for FF&E after its initial reason
for doing so no longer applied.

b. Trump Aberdeen

397. The value assigned to Trump Aberdeen in each year is comprised of two
components: one value for the golf course and another value for the development of the non-golf

course property, i.e., the “undeveloped land.”
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398. These components and the total value of the property in each year are set forth in

the chart below:

Statement | Value of Golf Course Value of Total Value
Year Undeveloped Land
2011 $41,000,000 $119,000,000 $160,000,000
2012 $64,703,600 $117,600,000 $182,303,600
2013 $76,715,600 $114,450,000 $191,165,600
2014 $74,169,082 $361,393,344 $435,562,426
2015 $60,570,463 $267,016,090 $327,586,553
2016 $50,679,806 $226,043,750 $276,723,556
2017 $49,691,890 $221,155,584 $270,847.474
2018 $50,832,046 $223,217,779 $274,049,825
2019 $49.460,737 $220,989,724 $270,450,461
2020 $38,355,969 $101,272.826 $139,628,795
2021 $21,012,667 $114,317,896 $135,330,563

399. Both components were derived each year using improper methods and based on
facts and assumptions that were materially false and misleading, were known by Mr. Trump and
others within the Trump Organization to be materially false and misleading, and which
substantially inflated the valuations as described more fully below.

i.  The Golf Course Valuations

400. In each year, Mr. Trump derived the value of the golf course based on his capital
contributions since the inception of his ownership adjusted by a “multiplier,”* which is a fixed-
assets approach, and without factoring in any depreciation — hereafter referred to as the “Fixed-
Assets Scheme.” But using fixed assets to derive the market value of a golf course is contrary to

industry custom and practice, as Mr. Trump himself acknowledged to the IRS in 2012 when

4 The capital contributions were multiplied by a 30% premium for the assembly of land parcels.
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seeking to maximize the value of a conservation easement related to another one of his golf
courses in Bedminster, New Jersey.

401. In pushing back against the IRS’s planned reduction to the amount of the
Bedminster conservation easement, Mr. Trump’s attorney argued on his behalf that the income
producing capacity of the golf course — i.e., an income-based approach — was the relevant metric
for a potential purchaser. As his lawyer advised the IRS: “The price at which a golf course will
trade depends on the revenues that it can produce.”

402. Similarly, in an appraisal that the Trump Organization submitted to the IRS in
connection with the same dispute, the appraisal firm stated that an income-based approach, or
secondarily a sales-comparison approach, are the acceptable methods for valuing a golf course.
The appraisal firm did not propose using a fixed-assets approach.

403. Indeed, throughout (and even before) the relevant time period, the Trump
Organization was in possession of numerous appraisals of golf course properties that squarely
rejected the only appraisal approach bearing any resemblance to the fixed-asset method the
Trump Organization used. These appraisals, some of which the Trump Organization itself
commissioned, rejected the use of a “cost approach” as simply not what a prospective purchaser
of a golf course would consider. These appraisals instead performed valuations based on the
clubs’ financial performance (the income approach) and sales of comparable properties (the
comparable sales approach). As a Trump Organization-commissioned appraisal articulated: “The

Cost Approach has no bearing on what investors would pay for a golf course in today’s

> The “cost approach” factors into a value “the cost to construct the existing structure and site
improvements” and “then deducts all accrued depreciation in the property being appraised from
the cost of the new structure.” The Appraisal of Real Estate 335 (11th Ed. 1996). When using the
“fixed assets” approach, the Trump Organization did not deduct accumulated depreciation from
the fixed-asset figures that were used.
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29 <6

environment,” “we find major deficiencies in its application,” and “[w]e have found examples of

golf courses that sold for a fraction of what they cost to build.”®

The Trump Organization
withheld from Mazars the fact that it possessed numerous appraisals rejecting the cost approach
to value a golf course and instead using income and sales-comparison approaches, even though it
was required to provide that information consistent with its obligation to provide complete and
accurate information to Mazars.

404.  The Trump Organization even contacted an outside consultant to advise the
company on how to value golf courses and he advised that an income-based approach — using
gross revenue adjusted by an appropriate multiplier — was the relevant metric for the valuation of
a golf course. The Trump Organization ignored this consultant’s advice and never shared this
advice with Mazars, even though it was required to do so consistent with its obligation to provide
Mazars with complete and accurate information.

405. Finally, the Trump Organization has consistently relied on an income-based
approach when assessing golf courses for property tax assessment purposes. For example, the
Trump Organization has repeatedly relied on income figures when arguing for lower tax
assessments, noting that using fixed assets “often results in a higher valuation then [sic] the
income approach.”

406. Employing the Fixed-Assets Scheme rather than using an income-based approach
improperly and materially inflated the value of the golf course at Trump Aberdeen.

407. The golf course opened in 2012 and the business has operated at a loss each year

since then, even without considering depreciation. Because the golf course has operated at a loss

® The appraisal went on to enumerate courses that had sold for between 50 and 74% lower than
their “cost to build.”
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each year, using values for the golf course ranging between $21 million to $76 million in the
Statements from 2011 to 2021 based on employing the Fixed-Assets Scheme is materially false
and misleading; the golf course should have been valued at a much lower figure.

ii.  The Undeveloped Land Valuations

408. Ineach year from 2011 to 2021, the larger component of the valuation — and for
many years by a factor of four or more — was the estimated value of developing the undeveloped
land portion of Trump Aberdeen. The valuation of the undeveloped land was grossly inflated for
several reasons.

409. 1In 2011, the valuation for Trump Aberdeen in the supporting data provided to
Mazars included an estimate of the value for the undeveloped land of £75 million, or $119
million based on the then-current exchange rate, citing as the sole basis a “George Sorial email
[dated] 9/6/2011.”

410. The referenced email from Mr. Sorial, Executive Vice President and Counsel at
the Trump Organization, had the subject line “Forbes Magazine” and contained a quote Mr.
Sorial provided to an accountant in Scotland who was then expected to pass the information on
to Forbes Magazine. The quote stated: “Although a formal appraisal has not been prepared at
this point, after speaking with specialists in the field and having closely watched this
development transform itself over the last five years, we are informed that the value for the
residential/hotel land parcels could achieve a value in excess of 75 million [British pounds
sterling].”

411.  Accordingly, the value of the undeveloped land at the property used for Mr.
Trump’s 2011 Statement was based on nothing more than an unsubstantiated quote prepared by a

Trump Organization employee for Forbes Magazine.
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412.  Mr. Sorial’s 2011 Forbes Magazine quote also served as the sole basis for the
Trump Organization’s 2012 and 2013 valuations for the undeveloped land at Trump Aberdeen of
$117.6 million and $114.45 million, respectively, based on valuing £75 million at the then-
current exchange rate.

413.  For the 2014 Statement, the Trump Organization no longer relied on Mr. Sorial’s
Forbes Magazine quote and instead assumed that 2,500 homes could be built on the property and
sold at £83,000 pounds per home. This more than tripled the value of the undeveloped land from
the prior year, to approximately $361.4 million.

414. The price per home of £83,000 was taken from an email with an appraiser at the
firm Ryden LLP, who provided a list of land sales that he stated “may not be particularly
comparable for your site.” The Trump valuation does not make any adjustment to the list of sales
to account for site differences and does not include an allowance for affordable housing or
affordable housing payments as required by the Scottish Government. Nor did the valuation
account for the time it would take to secure any needed approvals, develop the property, and
market the property.

415. In addition to these misleading elements, there was no factual basis for assuming
that 2,500 homes could be built and sold.

416. The 2014 Statement of Financial Condition reports that the Trump Organization
“received outline planning permission in December 2008 for . . . a residential village consisting
of 950 holiday homes and 500 single family residences and 36 golf villas.” This is a total of
1,486 homes, not 2,500 homes.

417. Moreover, in deriving the value for the 2014 Statement, the Trump Organization

assumed all of the homes would have the same value. This ignores the fact that, as the Statement
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notes, 950 of the homes were to be “holiday homes” and 36 were to be “golf villas.” Such
properties—under the terms governing Trump Aberdeen—would be rental properties that could
be rented for no more than six weeks at a time, a restriction that would significantly lower their
value.

418. Indeed, according to material the Trump Organization submitted to the Scottish
Government, the holiday homes and golf villas would not be profitable and therefore would not
add value to the project. At the inception of the project in 2007, economic impact assessments
commissioned by the Trump Organization found that for the holiday homes alone, without the
private residential component, the net present value of the project ranged from negative £34
million to positive £21 million. So in addition to calculating a value for the undeveloped land
based on 2,500 homes rather than the 1,486 homes actually approved, the Trump Organization
falsely valued the 986 rental properties (holiday homes and golf villas) as if they were private
residences to be sold.

419. This strategy of using unrealistically high prices to estimate the profit from a
future residential development that ignored zoning requirements and failed to include any cash
flow analysis to compute the present value of future income — hereafter referred to as the
“Inflated Home Sale Scheme” —vastly overstated the value of the undeveloped land at Trump
Aberdeen.

420. From 2015 through 2018, the valuation of the undeveloped land at Trump
Aberdeen relied on the same Inflated Home Sale Scheme as 2014.

421.  As aresult, the Statements of Financial Condition in years 2014 to 2018 inflated
the value of the undeveloped property in a material way. Indeed, simply adjusting the valuations

to correct for using 2,500 private homes rather than the 500 private homes actually approved,
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keeping all other variables constant, results in a reduction in the valuation of the undeveloped
land component of Trump Aberdeen of more than $175 million in each year.

422. In May 2018, the Trump Organization applied to the Aberdeen City Council to
reduce the scope of the development project to 550 dwellings. The new proposal was to build
500 private residences, 50 cottages, and no holiday homes because the company determined the
holiday homes were not economically viable.

423. In September 2019, the Aberdeen City Council approved the Trump
Organization’s reduced proposal to build only 550 dwellings, consisting of 500 private
residences and 50 cottages.

424. Nevertheless, the 2019 Statement, finalized a month later in October 2019,
continued to employ the Inflated Home Sale Scheme, deriving a value of just under $221 million
for the undeveloped land based on 2,035 private homes, so fewer than the 2,500 homes assumed
in prior years but still far more than the number of homes the City Council had just approved.

425.  The 2020 and 2021 Statements derived much lower values of $101 million and
$114 million, respectively, for the undeveloped land based on 1,200 homes, still more than twice
the number of homes the City Council had approved in 2019.

426. As in prior years, the 2019 to 2021 valuations employed the Inflated Home Sale
Scheme.

427. Moreover, the Trump Organization’s decision to employ the Inflated Home Sale
Scheme during the period 2011 through 2017, and more specifically to fail to conduct any cash
flow analysis, was particularly egregious in light of Mr. Trump’s decision during this entire
period to indefinitely postpone all development plans on the property due to the Scottish

Government’s approval of a proposed wind farm in Aberdeen Bay that would be visible from the
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property. As he confirmed in testimony to the Scottish Government in April 2012, Mr. Trump
determined that he “cannot proceed with [the development] if the hotel is going to be looking at
industrial turbines, and no one here would do so if they were in my position.”

428.  The Trump Organization confirmed in a public, audited financial statement
shortly before finalizing Mr. Trump’s 2014 Statement that it did not intend any residential
development on the property for the foreseeable future. Specifically, in the audited “Director’s
report and financial statements for the year ended 31 December 2013,” submitted to a UK
regulator and signed by Mr. Weisselberg on September 29, 2014, the Trump Organization wrote:
“the hotel, second golf course, and future phases of the project have been postponed until such
time that the Scottish Government and regional Councils have reversed their stance on
supporting the wind farm development being considered for Aberdeen Bay.”

429.  The Trump Organization also sought to challenge the Scottish Government’s
approval of the wind farm through litigation. Shortly after the Scottish Government approved the
Aberdeen Bay wind farm in March 2013, the Trump Organization commenced a lawsuit against
the Scottish Government to halt the project. The lower court rejected the suit in February 2014,
which was upheld on appeal to the Scottish Court of Session (2015 CSIH 46) and, in December
2015, by the UK Supreme Court (2015 UKSC 74).

430. The wind farm was completed and began producing electricity by mid-2018.

431.  After losing the court battle in 2015 to halt the wind farm, and without reversing
his position that development would be indefinitely postponed because of the wind farm, Mr.
Trump continued to attribute an inflated value ranging between $267 million and $221 million to

the undeveloped land for the years 2015 through 2017.
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432. Between 2011, when Mr. Trump decided to indefinitely postpone development
due to the planned wind farm, and 2018, when he apparently reversed his position and applied
for a reduced development of only 550 homes, neither Mr. Trump nor the Trump Organization
factored into the valuation the indefinite postponement of any development plans, whether to
account for the potential lack of any development at all or at least the delay in when homes could
be built and sold should the “indefinite postponement” be lifted.

c. Trump Turnberry

433. In 2014, through the entity Golf Recreation Scotland Ltd, the Trump Organization
purchased the hotel and golf course known as Trump Turnberry for approximately $60 million.
The golf club had its first full year of operations in 2017.

434.  From 2017 through 2021, the Trump Organization employed the Fixed-Assets
Scheme to value the club, combining its “initial investment” of £41,667,000 with various
“additions” over time to derive values ranging between $123 million to $126.8 million.

435. Consistent with the improper use of the Fixed-Assets Scheme for other clubs, the
Trump Organization did not factor in any depreciation of the assets, with the exception of the
2021 Statement; in that year, for the first time, the Trump Organization included “Estimated
depreciation from 1/1/15 to 6/30/21” of $16,309,538 — an implicit acknowledgement that
ignoring depreciation in prior years was improper.

436. Since opening in 2017, the golf course has operated at a loss each year. As a result
using values for the golf course ranging between $123 million and $126.8 million based on
employing the Fixed Asset Scheme is materially false and misleading; the golf course should

have been valued at a much lower figure.
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d. TNGC Jupiter

437. In November 2012, the Trump Organization, through the entity Jupiter Golf Club
LLC, purchased TNGC Jupiter for $5 million in cash. Less than a year later, Mr. Trump valued
the same property at $62 million on the 2013 Statement of Financial Condition. That inflation
represented a markup of 1,100%. Indeed, for every year from 2013 to 2020, virtually all of the
value attributed to Jupiter was fraudulently overstated due to several deceptive methods and
assumptions.

438. The primary means of overstating the value of TNGC Jupiter was to fraudulently
inflate the acquisition cost of the club and use that inflated figure as the key component in the
valuation when employing the Fixed-Assets Scheme. But anyone reading the disclosures in the
Statements through 2019 would not know that the club was valued using fixed assets because
there was no mention in the Statement disclosures about factoring in the purchase price of the
club.

439.  As part of the purchase of the club, the Trump Organization assumed liability for
the refundable membership deposits of the club’s members. Those deposits had a face value of
$41 million. The Trump Organization treated that $41 million as if it was debt that it purchased
with the club, which it then deemed to increase the total purchase price to more than $46 million
— hereafter referred to as the “Membership Deposit Scheme.”

440. But the Trump Organization was not assuming an immediate $41 million of
liability. The terms of the “refundable” membership agreements for the club provided that only
those members who remain in good standing for 30 years are eligible to obtain a full refund of
their membership deposits. Therefore, the liabilities for “refundable” memberships would need

to be paid out only decades in the future, if at all.
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441. Under the applicable GAAP rules, the Trump Organization was required to
determine the present value of the liabilities it assumed, not just the total cash value of payouts
decades into the future.

442.  While the Trump Organization did not prepare such a present value assessment,
the seller of the property, Ritz-Carlton, did. The seller retained the National Golf and Resort
Properties Group of Marcus & Millichap, a leading real estate advisory and valuation firm, to
prepare a “Market Positioning and Price Analysis” for the club as-of June 15, 2012 — five months
before the sale closed. That analysis included a calculation of the present value of the
membership liabilities, which reached a “conservative” assessment valuing them at $2,158,341 —
far below the $41 million value used by the Trump Organization to inflate the purchase price of
the club under the Fixed-Assets Scheme.

443. The Trump Organization obtained and utilized a copy of Ritz-Carlton’s analysis
in seeking a potential reduction in its local property taxes. However, the Trump Organization
ignored the analysis and chose for each year from 2013 through 2020 not to utilize the net
present value of the membership liabilities in calculating the purchase price of the club for
purposes of the Statements. Instead, the Trump Organization employed the Membership Deposit
Scheme, falsely assuming the full cash value of the refundable memberships was a liability
acquired as part of the sale that should be included in the purchase price.

444.  And remarkably, the company did this even though Mr. Trump valued his liability
for the membership deposits to be zero. For example, the 2013 Statement explains: “The fact that
Mr. Trump will have the use of these [membership deposit] funds . . . without cost and that the
source of repayment will most likely be a replacement membership has led him to value this

liability at zero.”
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445. Additionally, the Trump Organization overstated the value of TNGC Jupiter by

employing the Brand Premium Scheme, adding for the “Trump brand” an additional 30% from
2011 through 2014 and 15% from 2015 through 2020—even though the Statements disclaimed

that any of the valuations included a brand premium.

446. Finally, the Trump Organization included in the value in nearly all years the

outstanding receivables from members for food and dues. This is not consistent with any

recognized valuation technique, much less a calculation based on a fixed-asset approach.

447. Based on the supporting data, the value for TNGC Briarcliff in each year is

comprised of two components: the value for the golf course and the value for the development of

the undeveloped land.

448.  These components and the total value of the property in each year are set forth in

e. TNGC Briarcliff

the chart below:

Statement | Value of Golf Course | Value of Undeveloped | Total Value
Year Land
2011 $43,603,300 $25,100,000 $68,703,300
2012 $74,407,000 $25,100,000 $99,507,000
2013 $74,514,000 $101,748,600 $176,262.600
2014 $75,132,941 $101,748,600 $176,881,541
2015 $74,745,190 $101,748,600 $176,493,790
2016 $75,949,132 $101,748,600 $177,697,732
2017 $77,435,891 $101,748,600 $179,184,491
2018 $78,310,201 $101,748,600 $180,058.801
2019 $78,104,818 $105,561,050 $183,665,868
2020 $78,104,818 $90,311,250 $168,416,068
2021 $37,058,718 $86,498.,800 $123,557,518
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449.  Both components were derived each year using improper methods and based on
facts and assumptions that were materially false and misleading, and known by Mr. Trump and
others within the Trump Organization to be materially false and misleading, and which
substantially inflated the valuations as described more fully below.

i.  The Golf Course Valuations

450. In each year, except 2011, Mr. Trump derived the value of the golf course based
on employing the Fixed-Assets Scheme.

451. In 2011, the supporting data reflects that the golf course was valued at
$43,603,300. That amount included estimated initiation fees for 67 unsold memberships totaling
$12,775,000. Although the supporting data spreadsheet states that the club was currently “getting
$150,000” in initiation fees per membership, the Trump Organization derived the $12,775,000
figure by assigning a much higher value for the initiation fees of 47 of the 67 unsold
memberships, in many instances as high as $250,000. Instances in which the Trump
Organization used unsold memberships at prices far higher than their own internal records
reflect, without performing a discounted cash flow analysis on future revenue, is hereinafter
referred to as the “Unsold Memberships Scheme.”

452.  Valuing more than two-thirds of the unsold memberships as worth materially
more than $150,000 each was without any basis and improperly inflated the amount of the golf
course value. Indeed, according to membership records, even the representation that the club was
“getting $150,000” per membership for initiation fees in 2011 was false; records indicate that
many members paid no initiation fee for their memberships at all in 2011 and 2010.

453. In addition, as part of the Unsold Membership Scheme, the Trump Organization
failed to take into account how long it would take to sell the memberships at the inflated prices

reflected in the supporting data. Mr. Trump knew this was improper because when he filed a
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protest with the IRS regarding a conservation easement for his golf course in Bedminster, New
Jersey, his attorney argued on his behalf that golf course revenue in a valuation should be subject
to a discounted cash flow analysis.

454. In March 2012, Mr. Trump instructed his staff to waive the initiation fee for new
members at TNGC Briarcliff as part of a new strategy to bring in 75 new members in order to
increase revenue for the club. As a result of this instruction, and as confirmed by membership
records, no new members paid an initiation fee in 2012.

455.  But Mr. Trump’s decision to waive initiation fees in order to increase membership
would have resulted in a sharp reduction in the valuation of the club based on the prior year’s
approach of valuing the unsold memberships based on collecting hefty initiation fees. To avoid
this result, Mr. Trump and the Trump Organization abandoned the Unsold Membership Scheme,
ignored the unsold memberships, and instead employed the Fixed-Assets Scheme to value the
golf course — a change in method that was not disclosed in violation of GAAP rules.

456. Under the Fixed-Assets Scheme, the golf course was valued at $71,200,000 in the
2012 Statement, an increase of approximately $30 million in the total valuation of TNGC
Briarcliff from 2011 to 2012.

457.  Mr. Trump and the Trump Organization continued to employ the Fixed-Assets
Scheme for the 2013 to 2020 Statements, which resulted in values ranging from $74.5 million to
$79 million for the club component of the valuation.

458. In 2021, The Trump Organization made a slight modification to the Fixed-Assets
Scheme by averaging the fixed assets figure with the gross revenue times a multiplier,
purportedly based on the advice of the same outside consultant whose advice the company had

previously ignored and who said nothing about averaging gross revenue and fixed assets.
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459.  This modification to the Fixed-Assets Scheme resulted in an increase in value of
about $12 million.

460. Finally, Mr. Trump and the Trump Organization knew that employing the Fixed-
Assets Scheme specifically for TNGC Briarcliff was improper and derived grossly inflated
valuations based on the appraisal the Trump Organization had Cushman prepare for purposes of
valuing a conversation easement for TNGC Briarcliff to obtain a tax deduction. In the appraisal
report, issued in April 2014, Cushman used two approaches to value the golf course — looking at
comparable sales and the property’s income-producing capabilities. Cushman did not use a
fixed-asset approach.

461. Under both approaches, the report determined the value of the golf club as of
April 2014 was $16.5 million, less than one-fourth the golf club value used for the Statements
from 2012 through 2020 and less than half the golf club value used for the Statements in 2011
and 2021.

ii.  The Undeveloped Land Valuations

462. In each year from 2011 to 2021, Mr. Trump and the Trump Organization
separately derived a value for the undeveloped land at TNGC Briarcliff by employing the
Inflated Home Sale Scheme based on estimating the value of building and selling mid-rise
apartment units. For 2013 to 2021, the estimates for the undeveloped land comprised the larger
component of the valuation of the entire property.

463. In2011 and 2012, Mr. Trump and the Trump Organization derived a value of
$25,100,000 for the expected profit from the sale of 31 mid-rise units, or $809,677 per unit. The

supporting data fails to provide any detail on basis for this estimate.
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464. From 2013 to 2018, the value of the undeveloped land quadrupled, to
$101,748,600. This dramatic increase was accomplished by adding 40 more units to the estimate
(for a total of 71 units) and increasing the profit per unit by 76%, to $1.433 million.

465. Based on the supporting data, the only source for the increase in the number of
units and profit per unit were telephone conversations with Eric Trump.

466. From 2019 to 2021, the value of the undeveloped land fluctuated between $105.5
million and $86.5 million while still estimating the expected profit from the sale of 71 units.

467. Moreover, the supporting data confirms that during the entire period, from 2011
to 2021, the development plans remained “on hold,” yet there is no indication in any of the
supporting data that Mr. Trump or the Trump Organization performed a discounted cash flow
analysis to account for the delay due to putting the development plans “on hold.”

468. Finally, Mr. Trump and the Trump Organization knew the estimated profits from
the sale of the mid-rise units they were using for the Statements were wildly inflated based on a
2013 preliminary valuation of about $45 million and an April 2014 Cushman appraisal. That
appraisal valued the undeveloped land at $43.3 million, about $58 million less than the value
they used for the undeveloped land in the 2013 to 2018 Statements. Eric Trump, the specific
source of the valuation during this period had access to the lower appraisal number from
Cushman prior to the issuance of each Statement from 2013 to 2018.

f. TNGC LA

469. The value assigned to TNGC LA in each year is comprised of two components:
one value for the golf course and another value for the development of the undeveloped land.
470. These components and the total value of the property in each year are set forth in

the chart below:
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Year Valélzl‘::sf(’]f Unde“r,;:)‘;fe:)lfLand Total Value

2011 $23.,800,000 $310,300,000 $334,100,000
2012 $23.800,000 $283,250,000 $307,050,000
2013 $73,505,900 $152,000,000 $225,505,900
2014 $74,300,642 $139,390,000 $213,690,642
2015 $56,615,895 $84,095,000 $140,710,895
2016 $52,426,829 $82.485,000 $134911,829
2017 $52,670,127 $69,200,000 $121,870,127
2018 $51,322,079 $62,075,000 $113,397,079
2019 $54,734,733 $62,260,000 $116,994,733
2020 $54,734,733 $52,975,655 $107,710,388
2021 $28,446,251 $63,663,391 $92,109,642

471. Both components were derived each year using improper methods and based on

facts and assumptions that were materially false and misleading, were known by Mr. Trump and
others within the Trump Organization to be materially false and misleading, and which
substantially inflated the valuations as described more fully below.

i.  The Golf Course Valuations

472. In 2011 and 2012, the Trump Organization valued the golf course at TNGC LA at
$23.8 million based on the original loan and improvements.

473. Starting in 2013 and continuing through 2020, and without any disclosure of the
change in methodology in violation of GAAP rules, the Trump Organization employed the
Fixed-Assets Scheme to value the golf club component of TNGC LA. During this period, the
company also added 30% to the value in 2013 and 2014 and 15% to the value in 2015 through

2020 under the Brand Premium Scheme.
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474. In 2021, the company modified its fixed-assets approach, again without the
required disclosure of a change in metodology, and derived the golf course value by averaging
gross revenue times a multiplier and the value derived by the Fixed-Assets Scheme (but using
“Net Fixed Assets” which factored in depreciation rather than just “Fixed Assets” without any
depreciation as in prior years); this modification was purportedly based on advice of “golf course
industry experts” Marcus & Millichap, despite receiving prior advice from that firm that using a
fixed-assets approach for an operating golf course was improper. The use of a net figure for fixed
assets that factors in depreciation is an implicit acknowledgement that ignoring depreciation in
prior years was improper.

475. Inevery year from 2011 to 2020, the golf course has operated with a net income
that barely reached the low seven figures, often at $1.5 million or lower, and in some cases lower
than $1 million. As a result, using values for the golf course ranging between $23.8 million to
$74.3 million in the Statements from 2011 to 2021 based on employing the Fixed-Assets
Scheme, coupled with the Brand Premium Scheme starting in 2013 that tacked on an additional
30% or 15% in all years except 2021, is materially false and misleading; the golf course should
have been valued at a much lower figure.

ii.  The Undeveloped Land Valuations

476. Throughout the period 2011 to 2021, the TNGC LA valuation incorporated an
inflated value for a substantial number of potential lots for sale in the areas around the golf
course using the Inflated Home Sale Scheme.

477. TNGC LA was originally known as Ocean Trails Golf Club. Construction on the
course started in 1997 and by June 1999, the golf course was almost complete—until a landslide
dropped 300 yards of the 18th hole fairway into the Pacific Ocean. The landslide also caused

most of the 18th hole to slide 50 feet toward the ocean, including the fairway and green.
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Development on the property ceased after the landslide and the Ocean Trails Golf Course
construction project went into bankruptcy. VH Property Corp., a Trump Organization subsidiary,
acquired the property out of bankruptcy in November 2002 for a reported price of $27 million.

478.  Given the site’s instability, the landslide, and the site’s proximity to the Pacific
Coast, the Trump Organization needed approval from the City of Rancho Palos Verdes to
develop the site. The Trump Organization’s geologist worked with a Rancho Palos Verdes
geologist to develop a geologic model and reach an understanding of any improvements
necessary before the site could be further developed. This presented a particular hurdle for 16
planned lots on the driving range and putting green. In June 2011, the Trump Organization’s
geologist produced a report stating that 104 “shear pins,” stabilizing implements drilled into the
ground to provide engineering stability, would be required to develop the lots safely.

479.  Given these difficulties in developing the lots, the Trump Organization began to
consider another option: donating a conservation easement over the 16 proposed lots that would
preclude any development but allow continued use of the area as a driving range and putting
green.

480. Nevertheless, for the purposes of the Statement of Financial Condition, the Trump
Organization valued the property as if there were no practical limitations on the development of
the lots, in addition to assigning inflated values to each of those lots. For example, the 2011
valuation of $334 million had two components: the $23.8 million valuation of the clubhouse
(which the valuation attributed to the value of a loan plus improvements) and the putative sales
price of 70 housing lots valued at $310.3 million, which incorporated two lots that had been
“priced out” at $8.8 million together, another $7.15 million lot under contract, and 67 remaining

lots priced at an “average price” of $4.5 million. The valuation, which provides no source for this
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average price, noted that “[a]lthough 17 lots have been used for a driving range, we can still
convert the lots back to housing.” The driving range lots would later be the subject of the Trump
Organization’s conservation easement in 2014.

481. The 2012 valuation of $307 million took a similar approach. For this year, 12 lots
were listed as priced out at a total of $35,750,000 at an average of roughly $3 million per lot.
These included two of the lots that had been previously listed as “priced out” at an average of
$4.4 million per lot in 2011. Despite the lower lot prices for these two lots, the 2012 valuation
retained the $4.5 million average price per lot for the remaining 55 lots, and the clubhouse
remained valued at $23.8 million.

482. But this valuation was contradicted by advice the Trump Organization received
from “outside professionals,” specifically appraisers from Cushman asked to conduct a
preliminary valuation to aid consideration of a potential easement donation over the driving
range property.

483.  After the issuance of the 2012 Statement, Trump Organization outside tax counsel
Sheri Dillon engaged Cushman appraisers Richard Zbranek and Brian Curry to put a value on the
potential easement donation. Ms. Dillon also hired an engineer to work on the project. The
Cushman appraisers were to provide “initial valuation conclusions” for 16 lots on the TNGC LA
driving range. This initial evaluation would not involve a formal written report or assess value
enhancement for the full Trump-owned parcel. If this valuation met with the Trump
Organization’s approval, the appraisers would then move on to provide a valuation suitable for

supporting a charitable donation.
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484.  The Trump Organization, through Bingham McCutchen LLP (Ms. Dillon’s law
firm at the time), conveyed to the appraisers that it believed the lots might be worth a total of $40
or $50 million.

485. In December 2012, Cushman, relying on costs and other information prepared by
an engineer (also retained by Dillon and Bingham), reached a preliminary value conclusion for
the development potential of the lots of only $17,725,000. As Mr. Curry described it to Mr.
Zbranek, “They did paper napkin analysis and suggested 40 to 50 million dollars. I sent them my
analyses, we walked through the whole thing, and they couldn’t argue with it. More like. ‘Oh’.”

486.  After this preliminary valuation, the Trump Organization put the conservation
easement project on hold and did not pursue it further in 2012 or 2013.

487.  While the 2013 Statement did not adopt the Cushman price estimate, it
nevertheless reflected a decrease in the valuation of the development of the lots from $247.5
million in 2012 to $152 million in 2013. The drop was due to lower average sales prices: for the
11 lots priced out in 2013, the sales price was a mere $22 million, or an average of $2 million a
lot. Three additional lots were under contract for a total of $4.65 million, or $1.55 million each.
Given these lower prices, the company based the estimate for the remaining lots on an average
sales price of $2.5 million—instead of $4.5 million—significantly reducing the calculated value
of those 52 lots. But this valuation was still massively inflated over the price assessment the
Trump Organization received from Cushman, which valued the 16 lots on the driving range at
only $17,725,000 (or roughly $1.1 million per lot after accounting for development time).

488. To reach a total valuation of $225 million in 2013, the Trump Organization had to
change its approach to valuing the golf club by utilizing the Brand Premium Scheme, without

disclosing the change in the Statement in violation of GAAP rules. Instead of imputing a value
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from the amount of a loan plus improvements as it had in previous years, in 2013 the Trump
Organization identified the book value of the club as $56,543,000 and added a “Premium for
fully operational branded facility @ 30%” of $16,962,900, to reach a $73.5 million valuation—
creating an almost a $50 million increase in the valuation of the golf club. This significant
increase in the golf club valuation masked the decrease in the value of the housing lots.

489. The 2014 valuation of $213 million continued this approach. The club
“appreciated” slightly to $74,300,642 with the 30% brand premium, 24 units were “priced out”
at $41,890,000 (an average of about $1.75 million), and the 39 remaining lots were listed at an
estimated $2.5 million ($97,500,000 total).

490.  This valuation, however, was undermined when the Trump Organization also
decided to pursue the easement donation over the driving range property after all and began the
process of obtaining the necessary formal appraisal to support the donation. By August 2014,
Trump tax counsel Sheri Dillon had engaged Cushman appraisers Brian Curry and Richard
Zbranek to value the TNGC LA property in 2014 for purposes of donating a conservation
easement over 16 lots that comprised the driving range. On October 16, 2014, Mr. Curry reached
a preliminary valuation for the property of “around $27 to $28MM for the driving range
property.” Given the 16 lots at issue in this valuation, Mr. Curry’s estimate put the value of each
lot at $1,687,500 to $1,750,000—much lower than the $2.5 million used by the Trump
Organization. The next day, Eric Trump authorized Ms. Dillion to obtain a formal appraisal of
the driving range property.

491.  During the process of preparing that appraisal, Mr. Trump personally pushed to
increase the value of the parcel, arguing that lots were in a “more prestigious” zip code than

other lots on the property and could thus command a “‘zip code’ premium.” Mr. Curry asked Ms.
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Dillon to confirm whether the lots were in a different zip code. Trump Organization in-house
counsel concluded they were not.

492. But even those preliminary numbers were significantly inflated. Indeed, when
Cushman appraisers began to prepare a formal appraisal, they lowered the value of the driving
range property down to as little as $20.5 million. They then realized that the engineer concluded
that costs associated with developing the lots had been “underestimated,” which would have
lowered the value even further. The engineer in fact subsequently submitted substantially
increased cost estimates on December 10. But during in the process of finalizing the appraisal,
Ms. Dillion and the Trump Organization pushed Cushman to increase the appraised value of the
driving range parcel, which in turn would increase the value of the easement donation. At one
point Mr. Curry wrote to Mr. Zbranek that “Trump is fighting for every $1.”

493.  Ultimately the appraisal submitted to the Internal Revenue Service valued the
donation at $25 million. But the appraisers only reached this valuation by fraudulently
manipulating the valuation. Among other things, the appraisers:

a. Failed to use the final engineering report prepared by the engineer retained to
assess the costs of developing the lot. Instead of using the final report which
would have raised the cost of developing the lot and hence decreased the value of

the donation, the appraisers used a draft report with lower costs and incorporated
an unsupported development timeline.

b. Failed to account for a cost savings to the Trump Organization from the donation.
By giving away development rights for the driving range property, the Trump
Organization avoided an obligation to build two affordable housing units.

c. At the last moment, cut by one-third the value to the golf course of having a
driving range available to golfers. By dropping the benefit of retaining the driving
range from $1.5 million to $1 million, the appraisers inflated the value of the
donation by $500,000.

494. In January 2015, the donation of the easement to the Palos Verdes Peninsula Land

Conservancy was publicly disclosed. Ms. Dillion advised against the press conference for a host
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of reasons, including a desire to avoid drawing undue scrutiny to the transaction. On January 14,
2015, she wrote to an in-house lawyer at the Trump Organization: “Remind him that the larger
the value and the more he makes of it, then he is telling the world how large a tax deduction he is
taking for it. In this case, this is tantamount to the US taxpayers paying Donald Trump to keep
his driving range and use it for exactly what he is already using it for - and some could argue that
as long as he is operating the golf course, he would continue to keep the driving range -
effectively, the US taxpayers are paying him to do what he would already do anyway, and
perhaps this isn’t the best use of taxpayer dollars. Bottom line - the more publicity this gets, the
more we invite scrutiny. This may cause renewed interest in the issue.”

495.  Mr. Trump nevertheless decided to hold a press conference at TNGC LA to
announce the donation. Mr. Trump explained: “It’s something I’ve been thinking about for a
year, maybe a little longer than a year, and I decided to pull the trigger and do it,” adding that
giving up entitlements to develop the land “was not an easy thing to do” because it is valued at
“much more than $25 million.”

496. Having publicly disclosed the donation, in 2015, the Trump Organization adjusted
its valuation—partially—to conform to the appraisal that Cushman prepared in connection with
Mr. Trump’s donation of a conservation easement over the driving range. The valuation
acknowledged that 16 donated lots could no longer be built after the donation. It purported to
value 23 remaining lots at a value reached in the appraisal, $50,450,000 (about $2.2 million per
lot). Unlike the appraisal, however, the Trump Organization failed to discount that value back to
present value.

497.  Adopting some of the figures from the appraisal superficially conformed with the

valuation provided by Cushman. However, the Trump valuation assumed that the lots would be
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developed promptly even though the Trump Organization had no intent to develop the lots, and
disregarded the discounted cash flow analysis Cushman performed. And, in fact, as depicted

below, the lots remain cleared of vegetation but bare of development today.
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498.  As for the golf course component of the TNGC LA valuation, in 2015, after a
shift from the previous 30% brand premium to a 15% brand premium—in accordance with the
Trump Organization’s change in valuation for the other clubs that year but contrary to the
disclosure in the Statement that no brand value was included—the value was reduced to
$56,615,895.

499. But even this reduced valuation was still higher than the (inflated) valuation

reached by the Cushman appraisers for purposes of the tax deduction. The appraisal prepared by
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Mr. Zbranek and Mr. Curry reached a valuation of the golf club using “direct capitalization” and
sales comparison approaches. Their analysis placed the property’s value at a mere $16 million—
less than 30% of the value on Mr. Trump’s Statement.

500. From 2016 through 2018, the Trump Organization continued the same approach
to valuation it used in 2015: superficially purporting to use the valuation reached by Cushman to
value the 23 lots it never developed, adopting inflated estimates for other unsold lots, failing to
use the Cushman appraisal’s valuation of the golf course itself, and applying an undisclosed
brand premium that inflated the value of the golf club.

501.  For 2019 and 2020, the Trump Organization used a similar approach. In 2019 and
2020, the Trump Organization adopted values purportedly “from a 3rd party real estate agent”
rather than the Cushman appraisal or their internal sales records regarding sales prices at the site.
And the Trump Organization did not do a discounted cash flow analysis that would have
accounted for the time it would take to develop the site and sell the lots. Moreover, far from
receiving updated pricing “from a 3rd party real estate agent,” as the supporting data
spreadsheets indicate, 2020 backup information indicates the “pricing” came from within the
Trump Organization, from a person at Trump International Realty with a trumporg.com email
address.

502. In 2021, the Trump Organization continued the same approach of adopting
inflated estimates for unsold lots, relying this time on “2021 pricing from [Trump International
Realty] and updated internal costs” to reach a higher value still of $63,663,391, or about $2.77
million per lot — again without performing a discounted cash flow analysis to account for

development and sales time. The 2021 pricing schedule appears to be in the same form as the
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2019 and 2020 schedules, indicating had been false to state that those schedules ever came from
a third party agent.
g. TNGC Colts Neck

503. In July 2008, the Trump Organization, through the entity Trump National Golf
Club Colts Neck LLC, purchased TNGC Colts Neck for $28 million.

504. The valuations of TNGC Colts Neck on the Statements of Financial Condition
from 2011 to 2020 were false and misleading in ways that mirror the valuations of other club
facilities.

505. The 2011 Statement of Financial Condition valuation of TNGC Colts Neck was
infected by false and misleading statements in the supporting data and the Statement itself.

506. The valuation in this year had two essential components: (1) purchase price and
improvements of the clubhouse, and (2) the purported value of unsold memberships. These
figures were both false and misleading in important respects.

507.  As for the purchase price of the clubhouse and improvements, those figures were
inflated by employing the Membership Deposit Scheme.

508.  As for the unsold memberships, the Trump Organization employed the Unsold
Membership Scheme, pricing the vast majority of unsold membership at two to more than three
times the then-current $50,000 price of a membership and failing to account for the considerable
time it would take to sell those memberships, which would require a cash flow analysis applying
a discount rate to bring the projected income to present value.

509. Nor is there any evidence to suggest that the membership prices and figures
reflected in the supporting data were bona fide projections of membership revenue. Indeed, in the
entire 2010 calendar year, the Trump Organization collected $419,667 in initiation fees at TNGC

Colts Neck. At the price listed in the supporting data that would mean about 8 members joined
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the club—not the 25 stated to pay $50,000 or the 177 stated to pay higher amounts. And, in July
2011, the Trump Organization established a promotional program where they waived initiation
fees for any member who joined for a minimum of three years. In 2011, the Trump Organization
collected less than $300,000 in initiation fees from TNGC Colts Neck.

510. Beginning in 2012, the Trump Organization shifted to employing the Fixed-
Assets Scheme, the Membership Deposit Scheme, and starting in 2013, the Brand Premium
Scheme to inflate the valuation, without disclosing the change in violation of GAAP rules.

511.  Specifically for the membership deposits, despite advising recipients of the
Statements that these were worthless liabilities, the Trump Organization included their full face
value ($11.7 million) to inflate the purchase price of the club to approximately $40 million from
2012 to 2021.

512.  On top of that inflated purchase price, the Trump Organization from 2013 to 2020
added a brand premium, even though the Statements represented that no amount was included
for the Trump brand. Adding a brand premium not only conflicted with the description in the
Statements, but violated the GAAP rule requiring that brand premium be excluded.

513.  In 2021 the Trump Organization switched to valuing the club based on 10 times
earnings before interest, taxes, depreciation, and amortization or “EBITDA,” per the advice of
the outside golf consultant they had ignored in earlier years. The resulting valuation of $27,583,
948 is about half of the valuation from 2020 of $55,191,322.

514. Therefore, when valued based on an income approach after thirteen years of
ownership and capital expenditures by Mr. Trump, TNGC Colts Neck is worth less than the

original $28 million purchase price absent membership deposits paid in 2008.
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h. TNGC Philadelphia

515. Through an entity called TNGC Pine Hill LLC, Mr. Trump purchased a ground
lease interest in TNGC Philadelphia located in Pine Hill, NJ, for a purchase price of $4,750,000
in 20009.

516. The Statements of Financial Condition from 2011 to 2021 do not disclose that Mr.
Trump owns a leasehold interest for TNGC Philadelphia. Instead, the Statements misleadingly
suggest that Mr. Trump holds a fee simple interest, and value the club either by employing the
Unsold Memberships Scheme or by employing the Fixed-Assets Scheme. This was false and
misleading for a number of reasons.

517.  First, each of the Statements from 2011 to 2013 indicated that TNGC Philadelphia
was valued based on “an assessment of the cash flow that is expected to be derived from club
operations.” This was false and misleading for a number of reasons, including because the Fixed-
Assets Scheme does not consider cash flow from operations.

518. Second, the supporting data for the years 2011 through 2020 confirms that the
Trump Organization did not account for ground lease expenses when computing valuations of
the property. The valuations failed to include rent payments required under the terms of the
ground lease or account for the fact that the ground lease agreement requires consent of the
landlord in order for Mr. Trump to transfer his leasehold interest to non-related parties.

519.  Third, the Trump Organization employed the Unsold Membership Scheme in
2011 and 2012. For example, in 2011 the listed initiation fee was only $10,000, but the company
valued all of the unsold memberships at prices ranging between $15,000 and $35,000. And in
2012 the unsold memberships were valued at prices ranging between $15,000 to $30,000. In
reality, Trump Organization records showed that most initiation fees were waived for new

members of TNGC Philadelphia from 2010 to 2013.
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520. Fourth, the Trump Organization employed the Membership Deposit Scheme,
including as part of the purchase price the full face value of refundable membership deposits of
$953,237 despite declaring in the Statements that the liability for the membership deposits was
zero dollars.

521. Atthe very least, in accordance with GAAP, the Trump Organization should have
used the present value of the liability Mr. Trump assumed for the membership deposits.
According to the Trump Organization’s internal analysis, the first repayment of a deposit for
TNGC Philadelphia was not expected until 2027 and the present value of the obligations would
be less than one-third of the “actual” or nominal dollar value.

522.  Fifth, from 2013 to 2020, the Trump Organization employed the Brand Premium
Scheme, even though the Statements disclaimed adding brand value and GAAP rules prohibit
such premiums.

523.  In 2021 the club was valued using the average of net fixed assets and gross
revenue times a multiplier. This led to a reduction in value of almost $10 million from 2020.

i. TNGCDC

524. The valuations of TNGC DC on the Statements of Financial Condition from at
least 2011 to 2021 were false and misleading in ways that mirror the valuations of other club
facilities.

525. The valuations of TNGC DC in the 2011 and 2012 Statements of Financial
Condition had two essential components: (1) purchase price plus improvements; and (2) the
purported value of unsold memberships.

526. For 2011 and 2012, the cost of a full individual golf membership was $25,000 and
the cost of a corporate membership was $125,000. Nevertheless, employing the Unsold

Membership Scheme for the valuations in those years, the company valued nearly all of the
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unsold memberships well above those prices—mostly in a range between $75,000 and
$225,000—without any cash flow analysis..

527. Beginning in 2013 and continuing through 2021, the Trump Organization
employed the Fixed-Assets Scheme—without disclosing the change in violation of GAAP rules—
which produced valuations that were false and misleading in numerous respects.

528.  First, each of the Statements from 2011 to 2013 indicated that TNGC DC was
valued based on “an assessment of the cash flow that is expected to be derived from club
operations.” This was false and misleading for a number of reasons, including because the Fixed-
Assets Scheme does not consider cash flow from operations.

529. Second, the Trump Organization employed the Membership Deposit Scheme,
including as part of the purchase price from 2013 to 2020 the full face value of refundable
membership deposits of $16,131,075 despite declaring in the Statements that the liability for the
membership deposits was zero dollars.

530. At the very least, in accordance with GAAP, the Trump Organization should have
used the present value of the liability Mr. Trump assumed for the membership deposits.
According to the Trump Organization’s internal analysis, the first repayment of a deposit for
TNGC DC was not expected until 2022 and the present value of the obligations would be a small
fraction of the “actual” or nominal dollar value.

531.  Third, from 2013 to 2020, the Trump Organization employed the Brand Premium
Scheme, adding either 30% or 15% (depending on the year) to fixed assets, even though the
Statements represented that no brand value was included and GAAP rules prohibit adding any

such internally developed intangible brand premiumes.
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532. In 2021, when the club switched to using an EBITDA multiplier, the valuation
fell by $17 million from the 2020 figure.

j. TNGC Charlotte

533.  The valuations of TNGC Charlotte on the Statements of Financial Condition from
2012 to 2020 were false and misleading in ways that mirror the valuations of other club facilities.

534. For the 2012 Statement of Financial Condition valuation of TNGC Charlotte, the
Trump Organization employed the Membership Deposit Scheme -- including the full face value
of refundable membership deposits of $4,080,550 despite declaring in the Statements that the
liability for the membership deposits was zero dollars — and the Unsold Membership Scheme,
and also included a value for the “club improvement fund.”

535.  With respect to the membership deposits, at the very least, in accordance with
GAAP, the Trump Organization should have used the present value of the liability Mr. Trump
assumed. According to the Trump Organization’s internal analysis, the first repayment of a
deposit for TNGC Charlotte was not expected until 2028 and the present value of the obligations
would be a small fraction of the “actual” or nominal dollar value.

536. For 2013 and continuing through 2020, the Trump Organization continued to
employ the Membership Deposit Scheme, adding to the purchase price the full face value of
refundable membership deposits of $4,080,550.

537. Also during these years, the Trump Organization employed the Brand Premium
Scheme, adding either 30% or 15% (depending on the year) to fixed assets, even though the
Statements represented that no brand value was included and GAAP rules prohibit adding any

such internally developed intangible brand premiums.
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k. TNGC Hudson Valley

538.  Mr. Trump purchased a ground lease interest in TNGC Hudson Valley through an
entity called TNGC Dutchess County LLC for a stated purchase price of $3 million in 2009.

539. The Statements of Financial Condition from 2011 to 2021 do not disclose that Mr.
Trump owns a leasehold interest for TNGC Hudson Valley. Instead, the Statements misleadingly
suggest that Mr. Trump holds a fee simple interest, and value the club either by employing the
Unsold Memberships Scheme or by employing the Fixed-Assets Scheme. This was false and
misleading for a number of reasons.

540. First, each of the Statements from 2011 to 2013 indicated that TNGC Hudson
Valley was valued based on “an assessment of the cash flow that is expected to be derived from
club operations.” This was false and misleading for a number of reasons, including because the
Fixed-Assets Scheme does not consider cash flow from operations.

541. Second, the supporting data for the years 2011 through 2021 confirms that the
Trump Organization did not account for ground lease expenses when computing valuations of
the property. The valuations failed to include rent payments required under the terms of the
ground lease or account for the fact that the ground lease agreement requires consent of the
landlord in order for Mr. Trump to transfer his leasehold interest to non-related parties.

542. Third, the Trump Organization employed for the valuations in 2011 and 2012 the
Unsold Membership Scheme. For example, in 2011 and 2012 the listed initiation fee was only
$10,000, but in 2011 the company valued more than 93% of 161 unsold memberships at prices
between $15,000 and $25,000, and in and 2012 the company valued 78% of the 254 unsold
memberships at prices ranging between $15,000 and $30,000; meanwhile, Trump Organization
records showed that most initiation fees were waived for new members of TNGC Hudson Valley

from 2010 to 2012.
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543.  Fourth, the Trump Organization employed the Membership Deposit Scheme,
including as part of the purchase price the full face value of refundable membership deposits of
$1,235,619 despite declaring in the Statements that liability for the membership deposits was
zero dollars. At the very least, in accordance with GAAP, the Trump Organization should have
used the present value of the liability Mr. Trump assumed for the membership deposits.
According to the Trump Organization’s internal analysis, the present value of the obligations
would be a fraction of the “actual” or nominal dollar value.

544.  Fifth, from 2013 to 2020, the Trump Organization employed the Brand Premium
Scheme, even though the Statements disclaimed adding brand value and GAAP rules prohibit
such premiums.

545. In 2021 the club was valued using a combination of fixed assets and income, and
the valuation fell by almost $4 million — roughly 25% — from the 2020 figure.

12. Real Estate Licensing Developments

546. From 2011 to present, Mr. Trump’s Statement has included a category entitled
Real Estate Licensing Developments.

547. This category is represented to value “associations with others for the purpose of
developing and managing properties” and the “cash flow that is expected to be derived . . . from
these associations as their potential is realized.”

548. The value assessment included in the Statements was represented to include “only
situations which have evolved to the point where signed arrangements with the other parties exist
and fees and other compensation which will be earned are reasonably quantifiable.”

549.  Mr. Trump and the Trump Organization fraudulently inflated the valuation of the

Real Estate Licensing Developments category in a number of ways.
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550.  One means of inflation was by including from 2015 to 2018 speculative and non-
existent deals as components of the value—deals expressly identified on financial records
supporting the valuation as “TBD,” i.e. to be determined. These TBD deals included
arrangements in Asia and the Middle East, were described in a list of purported “new openings,”
and were based on purely speculative projections that included thousands of new hotel rooms
and millions of dollars in additional revenue. The inclusion of these TBD deals conflicted with
the express representation in the Statements that only deals that “exist” and for which
compensation was “reasonably quantifiable” were included.

551.  And including the TBD deals in the 2016 and 2017 Statements was misleading for
an additional reason. Both of these Statements were issued after January 20, 2017 — the date of
the inauguration — when the Trump Organization purportedly ceased pursuing foreign deals
consistent with public representations by Mr. Trump and his company and express restrictions
incorporated into Mr. Trump’s revocable trust, as confirmed by Donald Trump, Jr., a trustee
under that trust, that precluded any Trump Organization entity from entering into any new
management agreement in any foreign jurisdiction that uses the Trump brand. But the valuation
on these two Statements still included prospective new foreign deals. Assuming the Trump
Organization adhered to the ban on foreign deals put in place as of January 20, 2017, it was false
and misleading to include such prohibited foreign deals in the 2016 and 2017 Statement
valuations.

552. The impact of including the TBD deals was substantial. As shown in the chart
below, the TBD deals accounted for between 20-30% of the total Real Estate Licensing

Development valuations from 2015 to 2018:
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Year | Total (only figure on Future Management % of Total
the Statement) Portfolio — TBD Deals
2015 $339,000,000 $103,536,391 30.5%
2016 $227,400,000 $46,312,797 20.4%
2017 $246,000,000 $52,731,562 21.4%
2018 $202,900,000 $45,198,994 22.3%

553. According to Allen Weisselberg: “Licensing generally was handled by Ivanka in
that I’ll call i1t twenty-fifth floor, that’s where they’re located, it was a whole licensing
department down there and they worked on those deals.”

554. Ms. Trump and her brothers Donald Trump, Jr. and Eric Trump were also well
aware of the actual revenue derived from licensing in general, and international licensing in
particular given their financial interest in those projects. Each of them were paid a “consulting
fee” on international licensing deals through an entity called TTT Consulting, LLC, which was
jointly owned by the three children. Each child owned 33.3% of the company and they received
regular distributions, including Ivanka Trump after she left the company in January 2017.

555. Another means of inflation was including in this category a number of deals
between entities within the Trump Organization concerning its own properties, including Doral,
OPO, and Trump Chicago—deals in accounting parlance that are known as “related party
transactions” because they are not arms-length deals in the marketplace but rather deals between
affiliates. Including these related party transactions was contrary to the representation in the
Statements that this category included only the value derived from “associations with others”
that materialized into actual, signed agreements when in fact the value was substantially inflated
through the inclusion of self-dealing agreements among and between Trump Organization

affiliates.
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556. Including the value of related party transactions also constituted a substantial,
undisclosed departure from GAAP, which generally requires disclosure of details of related party
transactions because, among other reasons, such self-dealing transactions are not arms-length
transactions in the marketplace. See, e.g., Accounting Standards Codification (ASC) No. 850.
Here, if properly disclosed, a reader would have understood that the Trump Organization was
valuing its own intracompany deals—not deals negotiated at arms-length in the marketplace.

557.  Finally, the Trump Organization inflated the valuations in this category from 2011
to 2018 by including so-called incentive licensing fees in a fraudulent and misleading manner.
These are fees that are anticipated to be earned over the life of a project typically expected to last
several years but were treated for purposes of the valuations as if the revenue would be received
over a much shorter period of one or two years. As with other valuations, the Trump
Organization’s treatment of incentive licensing fees failed to include a cash flow analysis and
ignored the speculative nature of the anticipated future income.

558.  Starting with the 2019 Statement (issued after the commencement of OAG’s
investigation), the Trump Organization applied a discount factor to the valuation of the incentive
licensing fees, and in their calculations indicated that a majority of the deals would be paid out
over a period as long as seven to ten years.

D. The False and Misleading Statements of Financial Condition

Were Used to Secure and Maintain Financial Benefits,
Including Financing and Insurance, on Favorable Terms.

559.  Mr. Trump and the Trump Organization utilized the false and misleading
Statements of Financial Condition in an array of financial transactions, most prominently in
obtaining real estate loans and insurance coverage.

560. Between 2011 and the present, the Trump Organization has obtained hundreds of

millions of dollars in real estate loans in reliance on, among other things, Mr. Trump’s net worth
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as reported in his Statements of Financial Condition. The Statements were critical to these loans
because in addition to being secured by real property or an “interest in” real property, they were
backed by Mr. Trump’s personal guaranty—either for the full amount of the loan, for a partial
amount of the loan, or for the full amount of the loan in a manner that would “step down” to a
partial or zero guaranty depending on the ratio of the loan amount to the value of the underlying
real property interest.

561. The Statements were also a key component of the Trump Organization’s
insurance submissions to underwriters. For purposes of soliciting and binding one of its
insurance programs, the Trump Organization used Mr. Trump’s Statements of Financial
Condition to satisfy requirements for financial disclosure for Mr. Trump’s personal guaranty in
lieu of collateral, and specifically misrepresented to underwriters that the valuations of the
properties listed in two of the Statements were prepared by outside appraisers. In connection
with renewing its directors and officers liability insurance, the Trump Organization also relied on
the Statements to satisfy financial disclosure obligations and concealed the existence of at least
one governmental investigation involving Mr. Trump and other company employees despite the
company’s intent and later efforts to seek coverage for defense costs associated with that
investigation.

1. Deutsche Bank Loan Facilities

562. The financial relationship between Deutsche Bank and the Trump Organization
dates back to the late 1990’s and involved multiple loans for hundreds of millions of dollars in
total. But at the start of 2011, the Trump Organization had a single outstanding loan held by
Deutsche Bank on Trump Chicago with just over $140 million outstanding. The Trump Chicago

loan was originated by the Commercial Real Estate (“CRE”) lending group in Deutsche Bank.
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563. Starting in 2011 the relationship with Deutsche Bank was revitalized when Mr.
Trump and the Trump Organization initiated a relationship with bankers in the Private Wealth
Management (“PWM?”) division of Deutsche Bank, which enabled them to obtain more favorable
terms than they could have received through the CRE division by having Mr. Trump personally
guarantee the loans based on his net worth as reflected in his Statements of Financial Condition.

564. In essence, rather than obtain credit facilities through the wing of Deutsche Bank
with an expertise in commercial real estate, Mr. Trump began to seek funds from a wing of
Deutsche Bank focused on servicing ultrawealthy clients. Hence, Mr. Trump’s personal
guaranty, and his representations regarding his finances that backed up that guaranty, featured
prominently in Mr. Trump’s loan transactions through the PWM wing of Deutsche Bank.

565. Between 2011 and May 2022, Deutsche Bank served as the largest single lender
to the Trump Organization and Mr. Trump. At the beginning of May 2022, the Trump
Organization owed the bank approximately $340 million in principal and was spending tens of
millions of dollars annually to service the debt. These loans, each originated by the PWM
division, consisted of: (1) a $170 million facility covering OPO; (2) a $125 million facility
covering Doral; and (3) a $45 million facility covering Trump Chicago. By the end of May 2022,
the Trump Organization had repaid to the bank approximately $295 million of the debt. The
Trump Organization repaid the $170 million OPO loan upon the sale of that property and repaid
the Doral loan by refinancing with another financial institution.

566. The initial introduction to the PWM division at Deutsche Bank came in
September 2011, when Jared Kushner, the husband of Ivanka Trump, introduced his brother-in-
law Donald Trump, Jr. to Rosemary Vrablic, a Managing Director at the bank in the PWM

division. Kushner told Donald Trump, Jr. that while “Rosemary only lends with recourse,”
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meaning with a personal guaranty from the borrower, “the flexibility, rate and service you get is
unparalleled.” As part of this initial exchange, Vrablic confirmed the need for recourse in PWM
loans telling Donald Trump, Jr. “Sorry about the recourse issue - a dirty word, I know - but it is a
requirement in private banking.”

567. Kushner was correct that PWM did provide Donald Trump, Jr. — and eventually
his father Donald J. Trump and the Trump Organization — unparalleled rates on loans. Each of
the three loans outstanding as of May 2022 were shopped to other banks as well as the CRE
division within Deutsche Bank. The interest rates offered by PWM were significantly lower than
any other offers. As Ivanka Trump wrote after receiving one term sheet from the PWM division:
“It doesn’t get better than this.” And a personal guarantee of each loan by Donald J. Trump was
necessary to meet the “recourse” requirement in order to obtain those preferential rates.

568. As aresult of the personal guarantee, the annual Statement of Financial Condition
was central to each of those loans. By personally guaranteeing the loans and providing evidence
of his liquidity and net worth through his Statements, Mr. Trump obtained for his company a
significant improvement in the interest rates on the loans.

569. The personal guaranty and other loan documents entailed a certification by Mr.
Trump of his Statement of Financial Condition as a requirement before any funds would be lent.
The regular submission of the Statements of Financial Condition also helped the Trump
Organization and Mr. Trump avoid having the loans placed into default, because annual
certifications of the accuracy of Mr. Trump’s Statements were required. All told, the interest rate
savings from the issuance of the false and misleading Statements of Financial Condition totaled

between $85 million and $150 million.
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570. In 2020 when Deutsche Bank learned of the alleged misrepresentations in the
Statements from the pendency of the action by OAG to enforce its investigative subpoenas
against the Trump Organization and related parties, it asked the Trump Organization a series of
questions about those Statements. The Trump Organization refused to respond. Thereafter,
Deutsche Bank decided, given the Trump Organization’s failure even to answer simple questions
concerning the Statements, to exit its relationship with the company. Given the then-outstanding
credit facilities totaling hundreds of millions of dollars, that exit would take some time, as each
facility had an expiration a few years away.

2. Deutsche Bank Loan Issued in Connection with Trump National Doral Golf
Club (Florida)

571.  In November 2011, the Trump Organization executed a $150 million purchase
and sale agreement for the Doral Golf Resort and Spa as part of a bankruptcy proceeding. The
Trump Organization was to serve as a stalking horse bidder in a bankruptcy auction, with an eye
toward closing the transaction in June 2012.

572.  The formal process for soliciting the Doral loan began in late October 2011, when
Ivanka Trump sent an “Investment Memo” and financial projections for the Doral property to
two Deutsche Bank employees.

573. In November 2011, Mr. Trump began personally contacting banks to secure a
loan to purchase Doral. On November 13, 2011, Mr. Trump spoke with Richard Byrne, the CEO
of Deutsche Bank Securities to ask if the bank was interested in working with him on financing
for the purchase of Doral. Mr. Byrne in turn forwarded the request to the Global Head of the
CRE division at the bank who wrote that Doral was “a tough asset and our initial reaction was

not enthusiastic.”
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574. Nevertheless, on November 14, 2011, the two bankers spoke with Mr. Trump and
Ivanka Trump about the loan. The next day, Mr. Trump sent Mr. Byrne a letter, copying Ivanka
Trump, enclosing his Statement of Financial Condition and writing, “As per our conversation, I
am pleased to enclose the recently completed financial statement of Donald J. Trump (hopefully
you will be impressed!)” The letter continued, “I am also enclosing a letter that establishes my
brand value, which is not included in my net worth statement.”

575.  On November 21, 2011 the CRE division offered the Trump Organization a $130
million loan at LIBOR + 800 basis points, with a LIBOR floor of 2 percent — a minimum 10%
interest rate.

576. The Trump Organization did not accept those terms and continued to look for
financing for Doral. In December 2011, Mr. Trump and Ivanka Trump met with Rosemary
Vrablic to discuss a potential loan through the PWM division. On December 6, 2011, Ms. Trump
emailed Ms. Vrablic that, “My father and I are very much looking forward to meeting with you
tomorrow to discuss Doral. I have attached our investment memo as well as some basic
information on our golf and hotel portfolios.” Ms. Trump copied her husband, Mr. Kushner, on
the email who then wrote back just to her saying, “Also — push the relationship AND doral [sic].
Not Doral and the relationship . . ..”

577. The two sides began negotiating terms and on December 15, 2011, Ms. Vrablic
sent Ms. Trump a term sheet proposing a $125 million loan with an interest rate of LIBOR + 225
basis points during a renovation period for the resort and LIBOR + 200 basis points during an
amortization period for the resort. The terms of the loan included recourse through a personal

guarantee by Mr. Trump of all principal and interest due on the loan and the operating expenses
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of the resort. The proposal also included a number of covenants including requirements that Mr.
Trump maintain a minimum net worth of $3 billion and unencumbered liquidity of $50 million.

578.  Ivanka Trump forwarded the proposal to Allen Weisselberg, Jason Greenblatt
(Executive Vice President and Chief Legal Officer), and Dave Orowitz (Senior Vice President,
Acquisitions and Development) writing: “It doesn’t get better than this . . . . I am tempted not to
negotiate this though.”

579. Mr. Greenblatt wrote back: “I will review, but [note] immediately that this is a
FULL principal and interest and operating expense personal guaranty. Is DJT willing to do that?
Also, the net worth covenants and DJT indebtedness limitations would seem to be a problem?”

580. Ms. Trump then responded: “That we have known from day one. We wanted to
get a great rate and the only way to get proceeds/term and principle where we want them is to
guarantee the deal. As the market has illustrated getting leverage on resorts right now is not easy
(ie 125 plus an equity kicker for 25 percent or Beal with full cash flow sweeps and steep
prepayment penalties.)”’

581. Mr. Greenblatt again responded writing: “Obviously this is not my decision, but
this is completely inconsistent with what he told me he would ever do again when we had the
Chi and vegas issues and the magnitude of this is much bigger. He was so angry that he got
himself ‘into the chi/vegas mess’ and told me he NEVER wanted to do this again.” Mr.
Greenblatt closed by noting “While none of this is my call, this is a highly risky proposition.”

582.  On December 18, 2011, Ivanka Trump sent a revised term sheet back to Ms.

Vrablic, copying Allen Weisselberg, seeking to reduce Mr. Trump’s net worth covenant from $3

7 “Beal” is a reference to Beal Bank, another financial institution the Trump Organization
contacted about a loan for Doral.
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billion to $2 billion, and to reduce loan payments by making the full term of the loan interest-
only (as opposed to having a period when payments would be principal plus interest).

583. In an internal credit report dated December 20, 2011, Deutsche Bank employees
from the PWM division sought the approval of a $125 million term commitment for the Doral
property. This report noted “[t]he Facility will also be supported by a full and unconditional
guarantee provided by DJT of (i) Principal and Interest due under the Facility, and (ii) operating
shortfalls of the Resort . .. .”

584. The credit memo listed this guaranty as a source of repayment, and recommended
approval of the loan. The memo stated that “[t]he Facility is being recommended for approval
based on” a series of factors, the first of which was “Financial Strength of the Guarantor” and
another of which was the nature of the personal guaranty. In connection with that
recommendation, the credit memo evaluated assets reported on Mr. Trump’s Statement of
Financial Condition for the year ending June 30, 2011. For many of the assets listed on Mr.
Trump’s Statement, the credit memo identified Mr. Trump’s valuation and then a “DB
Valuation.” The DB Valuation included reductions to asset values based on applying “haircuts”
to account for the risk that an asset’s value might change in the future and the risk that the
borrower’s valuation might be overly optimistic. These reductions were not intended to account
for fraud or knowing misrepresentations by a borrower. The result of those “DB Valuations” was
to derive a “DB Adjusted” net worth for Mr. Trump for purposes of the bank’s evaluation.

585.  In support of the loan application, the Trump Organization submitted an appraisal
of the Doral property prepared by CBRE for a different financial institution (Beal Bank based in
Texas). When this appraisal was received, one of Deutsche Bank’s appraisal reviewers was

asked to “drop everything” and review it. That reviewer identified numerous problems with the
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appraisal, and understood (as reflected in contemporaneous emails) that the matter would
escalate internally once he raised those problems: “PWM wants to do the deal and I am rejecting
the appraisal. [PWM Banker] said this is a very high profile deal and that her bosses will be
elevating this . . ..”

586. In response to those concerns, Deutsche Bank personnel in February 2012
submitted a new credit memo to alter the terms of their prior credit memo. As a result of those
changes, one tranche of the loan — amounting to $19 million — became an unsecured personal
loan.

587. The Doral loan closed on June 11, 2012, with a loan to Trump Endeavor 12 LLC
personally guaranteed by Mr. Trump. Interest on the loan was set for LIBOR + 2.25 during a
renovation period, and LIBOR + 2.0 thereafter.

588. The loan agreement, signed by Mr. Trump, required that Mr. Trump’s June 30,
2011 Statement of Financial Condition have been provided to the bank as a precondition of
lending.

589. In multiple instances, the loan agreement required that Mr. Trump certify the
accuracy of that statement. In particular, the agreement contained a provision entitled, “Full and
Accurate Disclosure.” This provision required Mr. Trump to make a representation that no
information contained in any loan document or in “any written statement furnished by or on
behalf of Borrower or any other party pursuant to the terms of the”” loan or associated documents
“contains any untrue statement of a material fact or omits to state a material fact necessary to
make any material statements contained herein or therein not misleading in light of the
circumstances under which they were made.” Similarly, issuance of the loan was noted to be

subject to several conditions precedent, including that “[t]he representations and warranties of
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Borrower contained in this Agreement and in all certificates, documents and instruments
delivered pursuant to this Agreement and the Loan Documents shall be true and correct on and as
of the Closing Date.”

590. The loan required submission of annual financial statements by the Doral
operating entity on an unaudited basis but certified as presenting fairly that entity’s financial
condition and results in all material respects. The loan further included a debt service coverage
ratio (“DSCR”) covenant and a loan-to-value (“LTV”) ratio covenant.

591. Mr. Trump’s personal guaranty, which he signed, included various financial
representations. Mr. Trump, as guarantor, was required to certify the truth and accuracy of his
Statement of Financial Condition as a condition of the guaranty—reliance on which Mr. Trump
agreed the loan itself was granted. As the guaranty spells out, “In order to induce Lender to
accept this Guaranty and to enter into the Credit Agreement and the transactions thereunder,
Guarantor hereby makes the following representations and warranties as of the date hereof.” One
of those representations was: “Guarantor has furnished to Lender his Prior Financial Statements.
Such Prior Financial Statements are true and correct in all material respects and (i) Guarantor’s
Statement of Financial Condition presents fairly Guarantor’s financial condition as of June 30,
2011.” Further, the guaranty stated: “there has been no material adverse change in any condition,
fact, circumstance or event that would make the Prior Financial Statements, reports, certificates
or other documents submitted by Guarantor in connection with this Guaranty and the other
Credit Documents to which he is a party inaccurate, incomplete or otherwise misleading in any
material respect.” The guaranty further stated that “all the Guaranteed Obligations,” referring to
the entirety of the loan and other obligations Mr. Trump guaranteed, “shall be conclusively

presumed to have been created in reliance hereon.”
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592.  Pursuant to the guaranty, Mr. Trump was required to maintain $50 million in
unencumbered liquidity, and a minimum net worth of $2.5 billion to be “tested and certified to
on an annual basis based upon the Statement of Financial Condition delivered to Lender during
each year.” That language means the bank would determine Mr. Trump’s compliance with his
net worth covenant by reference solely to the net worth Mr. Trump reported and certified to the
bank.

593.  Mr. Trump was also required to “keep and maintain complete and accurate books
and records” and periodically to “deliver to Lender or permit Lender to review,” a series of
documents under the guaranty’s financial reporting requirements. One of those submissions was
a statement of financial condition, which was to be delivered annually with a compliance
certificate certifying the statement “presents fairly in all material respects the financial condition
of Guarantor at the period presented.”

594. False certifications of such financial statements were expressly identified as
events of default under the loan agreement. Under the loan, “[a]ny representation or warranty of
Borrower or Guarantor herein or in any other Loan Document or any amendment to any thereof
shall prove to have been false and misleading in any material respect at the time made or
intended to be effective” was one of several “events of default.” The term “Loan Documents”
includes the loan agreement, guaranty, and, inter alia, “any other document, agreement, consent,
or instrument which has been or will be executed in connection with” the agreement and
guaranty, and thus would include annual signed certifications, which provide they would be
executed by Mr. Trump.

595.  Mr. Trump submitted Statements of Financial Condition to Deutsche Bank

accompanied by certifications required as described above for the years 2014 through 2021

157

164 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

(executed either personally or, for years 2016 and later, by Donald Trump, Jr. or Eric Trump, as
attorney-in-fact for Mr. Trump). When combined with certifications related to other loans, Mr.
Trump (or his attorney-in-fact) certified the accuracy of his Statement of Financial Condition to
Deutsche Bank for every year from 2011 through 2021.

596. Subsequent to the loan’s origination, Deutsche Bank in a credit memo in July
2013 approved a modified version of the guaranty that enabled Mr. Trump’s guaranteed
obligation to step down, on a percentage basis, as the LTV ratio of the loan improved. This step-
down scale kept Mr. Trump’s guaranty at 100% of the guaranteed obligations if the LTV ratio
fell between 66% and 85%, stepping down to 40% (LTV 56-65%), 20% (LTV 46-55%), 10%
(LTV 36-45%), and 0% (LTV 35% and below). Mr. Trump’s net worth covenant under this loan
would also step down, based on the percentage of the guaranty that applied (in other words, if the
guaranty had stepped down to 40%, then the governing net worth covenant would be 40% of
$2.5 billion). The step-down in the guaranty would correlate with an increase in the loan’s DSCR
covenant amount (in essence, corroborating that the property’s cash flow increased to balance the
bank’s risk in reducing the guaranty level). This credit memo document, which also was part of
the annual review of the Trump Doral loan, evaluated Mr. Trump’s 2011 and 2012 Statements of
Financial Condition. An amended Doral guaranty dated August 12, 2013 indicates the guaranty
would be “terminated” upon the reduction of the step-down percentage to 0%.

597. Incorporating figures from Mr. Trump’s Statements of Financial Condition
submitted in conjunction with compliance certificates, Deutsche Bank conducted annual reviews
of the Doral loan in July 2013, May 2014, July 2015, July 2016, July 2017, July 2018, September

2019, July 2020, and July 2021.
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598.  Pursuant to an appraisal provided by the Trump Organization in 2015, the loan-to-
value ratio dropped to 34%--sufficient to eliminate Mr. Trump’s personal guaranty. But,
according to a bank credit memo, “Trump has requested to maintain a 10% guarantee on the
combined loan amount of both tranches resulting in the facility being priced at L+1.75%”—in
other words, the Trump Organization maintained a personal guaranty to keep the interest rate at a
preferred level.

599. The loan remained outstanding until May 2022. As a result, Deutsche Bank
received Mr. Trump’s Statements of Financial Condition as of June 30, 2019, June 30, 2020 and
June 30, 2021.

600. On May 26, 2022, the Trump Organization refinanced the loan through Axos
Bank, repaying the $125 million of principal outstanding to Deutsche Bank.

3. Deutsche Bank Loan Issued in Connection with Trump Chicago (2012)

601. Roughly contemporaneously with the Doral loan’s closing in June 2012, the
Trump Organization sought another loan from the PWM group at Deutsche Bank in connection
with the Trump Chicago property—in essence, a refinancing of an existing $130 million from
the CRE group at Deutsche Bank on that property.

602. Dueling proposals within Deutsche Bank were under discussion in or about
March 2012. A memo drafted by the credit risk management group articulated the differences
between them. One proposal from the CRE group was for a non-recourse (meaning, no personal
guaranty) loan facility with an interest rate of LIBOR plus 800 basis points. The other proposal
from the PWM group was for a loan facility with a personal guaranty at LIBOR plus 400 basis
points—so, four percentage points lower, in terms of the interest rate. Both proposals were for
two-year terms, though they may have had other differences. The difference between these two

proposals indicates that Mr. Trump’s personal guaranty, which was to be procured by means of
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his Statement of Financial Condition, accounted for a difference in interest rate of approximately
four percentage points on the loan. The memo notes as “Credit Support” that “Donald Trump has
reported Net Worth of $4.0 billion with liquidity of approximately $250 million.”

603. In October 2012, PWM recommended approval of a loan of up to $107 million to
401 North Wabash Venture LLC, guaranteed personally by Donald J. Trump. Given the mixed
nature of the hotel-condo property, the loan was broken down into two facilities. One facility
(Facility A) concerned the residential component—unsold residential condominium units,
deeded parking spaces, storage spaces, and the like. The second facility (Facility B) concerned
the commercial component—"a full service hotel, including 339 condo-hotel rooms, of which
175 are Borrower owned,” and various other commercial operations at the property. Facility A
was to be for up to $62 million, for a 4-year term, at a rate of LIBOR plus 3.35%; Facility B was
to be for up to $45 million, for a 5-year term, at a rate of LIBOR plus 2.25%. For Facility A, the
bank listed the primary source of repayment as the sale of the remaining un-sold condo units, and
for facility B the cash flow generated by commercial components.

604. For both facilities, a source of repayment was “[f]ull and unconditional guarantee
of DJT which eliminates any shortfall associated with operating and liquidation of the
Collateral.” In addition, the memo noted its “recommendation” was based in part on “Financial
Strength of the Guarantor,” the “Nature of the Guarantee,” and a developing relationship
between the bank and Mr. Trump and his family.

605.  As with the Doral credit memo from 2011, this credit memo assessed Mr.
Trump’s Statements of Financial Condition. In connection with that assessment, the credit memo
stated: “Although Facilities are secured by the Collateral, given its unique nature, the credit

exposure is being recommended based on the financial profile of the Guarantor.” The memo
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assessed Mr. Trump’s 2011 and 2012 Statements. The bank in this memo derived a “DB
Adjusted” net worth for Mr. Trump by starting with Mr. Trump’s reported values, reducing them
to adjusted values to account for the risk that an asset’s value might change in the future and that
the borrower’s valuation might be overly optimistic, and then totaling assets and subtracting
liabilities.

606. The loans under the two facilities closed on November 9, 2012. As with the Doral
loan, Mr. Trump personally guaranteed both Trump Chicago loan facilities.

607. The loan agreements, signed by Mr. Trump, required that Mr. Trump’s June 30,
2012 Statement of Financial Condition or his then-most-recent Statement of Financial Condition
have been provided to the bank as a precondition of lending. Mr. Trump’s June 30, 2012
Statement of Financial Condition was provided to the bank in October 2012 and figures from
that statement are reflected in the bank’s internal consideration of the loans.

608. In multiple instances, the loan agreements required that Mr. Trump certify the
accuracy of that Statement of Financial Condition. In particular, the agreements contained a
provision entitled, “Full and Accurate Disclosure.” This provision required Mr. Trump to make a
representation that no information contained in any loan document or in “any written statement
furnished by or on behalf of Borrower or any other party pursuant to the terms of the” loan or
associated documents “contains any untrue statement of material fact or omits to state a material
fact necessary to make any material statements contained herein or therein not misleading in
light of the circumstances under which they were made.” Similarly, both loan documents
contained conditions precedent to lending, including that “[t]he representations and warranties of

Borrower contained in this agreement and in all certificates, documents and instruments
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delivered pursuant to this Agreement and the Loan documents shall be true and correct on and as
of the Closing Date.”

609. The 2012 Trump Chicago loans each entailed a personal guaranty signed by Mr.
Trump. Mr. Trump, as guarantor, was required to certify the truth and accuracy of his Statement
of Financial Condition as a condition of the guarantees—reliance on which Mr. Trump agreed
the loans themselves were granted. The terms of each 2012 Trump Chicago loan’s guarantees
were materially identical to the Doral guaranty: Mr. Trump was required to maintain a minimum
net worth, based upon his statement of financial condition, of $2.5 billion, and he was required to
provide an annual statement of financial condition to the bank accompanied by an executed
compliance certificate certifying that the statement “presents fairly in all material respects the
financial condition of Guarantor at the period presented.” In addition, both loans “shall be
conclusively presumed to have been created in reliance” on their respective guarantees.

610. Each guaranty similarly provided that “Guarantor has furnished to Lender his
Prior Financial Statements. Such Prior Financial Statements are true and correct in all material
respects and (i) Guarantor’s Statement of Financial Condition presents fairly Guarantor’s
financial condition as of June 30, 2012.”

611. Each guaranty similarly provided that “there has been no material adverse change
in any condition, fact, circumstance or event that would make the Prior Financial Statements,
reports, certificates or other documents submitted by Guarantor in connection with this Guaranty
and the other Credit Documents to which he is a party inaccurate, incomplete or otherwise

misleading in any material respect.”
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612. False certifications of such financial statements were expressly identified as
events of default under the loan agreements, with the same or similar language as had been used
in the Doral agreement.

613. Annual reviews including Trump Chicago facilities were conducted in May 2014,
July 2015, July 2016, July 2017, July 2018, September 2019, July 2020, and July 2021.

614. During the period between the Trump Chicago closing and the first annual review
in May 2014 (with extensions in the interim to align the Trump Chicago annual review with
other reviews), the Trump Organization paid down the Trump Chicago loan from an overall
balance of $98 million to $19 million from the proceeds of condominium sales.

615. Based upon the purported strength of Mr. Trump’s financial profile, the Trump
Organization requested an additional $54 million in loan funds from Deutsche Bank to be fully
guaranteed by Mr. Trump. According to the Trump Chicago annual review from 2014, “The
Borrower has requested a $54 million increase to the current outstanding balance of $19 million
for a total loan amount of $73 million.” This credit memo states: “The proceeds will be used for
business purposes including further real estate acquisitions and working capital.” Collateral for
the loan would be the seven remaining unsold condominium units and the Trump International
Hotel Chicago, and the loan would be “fully guaranteed by Mr. Trump for all principal, interest
and operating shortfalls until the balance of the facility is less than $45 million (34% LTV).”
Specifically, as set forth in this memo, the modified Trump Chicago loan would include a step-
down guarantee like the one for the Doral loan--with the guarantee percentage stepping down
based on the LTV ratio, and the DSCR stepping up as the guarantee level dropped. The net worth

covenant would also drop on a percentage basis with the guarantee.
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616. The credit memo recommending approval did so based on the “Financial Strength
of the Guarantor,” the “DB Relationship” with Mr. Trump and his family, the “quality of the
collateral and LTV,” an accelerated repayment schedule, the property’s cash flow, and potential
refinancing in the future. Amended loan documents implementing the above covenants and
financial reporting terms closed on June 2, 2014.

617.  As with earlier credit memos, this 2014 credit memo (which also recommended
approval for the $170 million loan in connection with the Old Post Office discussed below)
evaluated Mr. Trump’s Statements of Financial Condition. In particular, this credit memo
incorporated figures from the 2011, 2012, and 2013 Statements. In connection with that
assessment, the credit memo stated: “Although Facilities are secured by Collateral, given the
unique nature of these credits, the credit exposure is being recommended based on the financial
profile of the Guarantor.” The bank in this memo derived a “DB Adjusted” net worth for Mr.
Trump as of June 30, 2013 by starting with Mr. Trump’s reported values, reducing them to
adjusted values to account for the risk that an asset’s value might change in the future and that
the borrower’s valuation might be overly optimistic, and then totaling assets and subtracting
liabilities.

618. Amended Trump Chicago loan documents—including an agreement and a
personal guaranty—were executed by Mr. Trump in May 2014. These new loan documents
contained terms and conditions governing submission, certification, and misrepresentation of Mr.
Trump’s Statements of Financial Condition that were substantially similar to those describe
above for the Doral and 2012 Trump Chicago loans. In the amended Trump Chicago guaranty,

Mr. Trump certified that his June 30, 2013 Statement of Financial Condition was true and correct
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in all material respects and that the Statement “presents fairly Guarantor’s financial condition as
of June 30, 2013.”

619. By the time of the annual review in July 2015, the Trump Organization had paid
down the Trump Chicago loan to an overall balance of $45 million. Since the property had been
appraised at $133 million, Mr. Trump’s personal guarantee was eliminated because the LTV
ratio was 34%--below the 35% threshold in the stepdown provision. A subsequent credit report
states: “the loan documentation identifies the Guaranty reduction as a permanent event, meaning
appraisals that are completed going forward will not change the Guaranty level, regardless of
their value.”

620. Either Mr. Trump, Eric Trump or his trustees certified the accuracy of the
Statement of Financial Condition in connection with the Trump Chicago loans discussed herein
for every year from 2013 through 2021, either through the execution of an amended guaranty or
through the submission of a compliance certificate.

4. Deutsche Bank Loan Issued in Connection with Trump Old Post Office Hotel
in Washington, D.C.

621. In approximately July 2013, Deutsche Bank began considering whether to extend
credit for the Trump Organization’s redevelopment of OPO in Washington, DC.

622. The Trump Organization had obtained the right to redevelop the property as the
result of a bidding process by the U.S. General Services Administration that company described
as “one of the most competitive selection processes in the history of the agency.” According to
the Trump Organization:

Over twenty of the top hotel companies in the world bid on the project, and The Trump
Organization was awarded the job based on the strength of Trump development

capabilities, financial wherewithal, vision for the property, and dedication to the
preservation of the historic structure.
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623. The Statement of Financial Condition was central to that successful effort,
captained by Ivanka Trump. The GSA’s request for proposals provided that a bidder’s “Financial
Capacity and Capability” was to be a factor in the government’s decision, and required
submission of the most recent three years of financial statements.

624. Mr. Trump’s Statements, prepared in the same process described above, were
submitted as part of Mr. Trump’s July 2011 bid.

625. Mr. Trump and Ivanka Trump participated personally in the bidding process in
2011. In particular, Ivanka Trump was involved in crafting communications to the GSA in
connection with the bid and in responding to deficiency comments raised by the GSA. Those
communications concerned, among other topics, Mr. Trump’s Statements of Financial Condition,
including their departures from GAAP and contained detailed information about Mr. Trump’s
financial capabilities as well as his ability to perform the obligations under the lease at issue. The
GSA questioned the use of Mr. Trump’s Statements, and Mr. Trump and Ms. Trump participated
in an in-person presentation to address GSA’s concerns about those topics and others.

626.  After addressing those issues, the Trump Organization was ultimately selected by
GSA in February 2012 to redevelop the property and signed a lease for that purpose on August 5,
2013.

627. In advance of executing the lease, the Trump Organization reached out to the
CRE group at Deutsche Bank about potential financing for the project. Despite the request
coming into the CRE group, Rosemary Vrablic from the PWM group of the bank—at the urging
of Ivanka Trump—Xkept close tabs on the bank’s consideration of the request.

628. By October 2013, the CRE group had proposed a term sheet offering the Trump

Organization a $140 million loan at LIBOR + 400 basis points.
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629. The next month, in November 2013, employees at the Trump Organization took
that offer to the PWM group to see what terms that group could provide on an OPO loan.

630. By Monday, December 2, 2013 (the Monday after the Thanksgiving holiday), the
bank’s PWM group provided a draft term sheet directly to the Trump Organization. In an email
to Ivanka Trump and Dave Orowitz, Deutsche Bank attached the term sheet and noted that,
although the term sheet reflected a $160mm commitment, “[w]e understand the request is for
$170 million and are working on getting the step-up approved.”

631. The PWM term sheet was different in a number of respects from the CRE term
sheet. For example:

e Mr. Trump would personally guaranty the full loan amount in the PWM term sheet

(whereas the CRE proposal was unresolved as to whether there would be a 10%

guaranty);

e The PWM term sheet had a loan term of ten years, versus a CRE term of approximately
42 months;

e The PWM term sheet had a loan amount, initially, of up to $160 million (and up to $170
million would ultimately be approved), whereas the CRE term sheet had a maximum loan
amount of $140 million;

e Interest rates in the PWM term sheet were about half of what they were in the CRE term
sheet: PWM’s proposal was LIBOR + 2% during the “redevelopment period,” and
LIBOR + 1.75% during the “post-redevelopment period”’; and

e The PWM term sheet required a $2.5 billion net worth (higher than any of net worth
covenants proposed by CRE, which topped out at $500 million).

632.  Ultimately the Trump Organization and the PWM group agreed on a term sheet
that was executed on January 13 and 14, 2014. The executed term sheet’s terms largely mirror
those above: $170 million loan amount; a 10-year term; 100% personal guaranty; interest rates of
LIBOR + 2% or 1.75% (depending on the period); and covenants including $2.5 billion in net

worth, $50 million in unencumbered liquidity, and no additional indebtedness in excess of $500
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million. Mr. Trump, as guarantor, would be required to provide his annual statement of financial
condition to the bank; there were other financial reporting requirements as well.

633. A May 2014 Deutsche Bank credit memo approved the $170 million loan to
Trump Old Post Office LLC. This credit memo incorporated information from Mr. Trump’s
2011, 2012, and 2013 Statements of Financial Condition.

634.  Mr. Trump’s net worth and his Statements of Financial Condition were critical to
the final terms of the loan, executed on August 12, 2014. As with the Doral and Trump Chicago
loans described above, the loan agreement for the OPO project required that Mr. Trump’s
Statement of Financial Condition be provided to the bank. The Statement required to be
submitted was as of June 30, 2013.

635. In multiple instances, the loan agreement required that Mr. Trump certify the
accuracy of that Statement. In particular, the agreement contained a provision entitled, “Full and
Accurate Disclosure.” This provision required Mr. Trump to make a representation that no
information contained in any loan document or in “any written statement furnished by or on
behalf of Borrower or any other party pursuant to the terms of the”” loan or associated documents
“contains any untrue statement of material fact or omits to state a material fact necessary to make
any material statements contained herein or therein not misleading in light of the circumstances
under which they were made.” Similarly, issuance of the loan was noted to be subject to several
conditions precedent, including that “[t]he representations and warranties of Borrower contained
in this Agreement and in all certificates, documents and instruments delivered pursuant to this
Agreement and the Loan Documents shall be true and correct on and as of the Closing Date.”

636. In addition, because the OPO loan was a construction loan to be disbursed over a

long series of tranches, the loan agreement made clear that the bank was not obligated to make
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such disbursements unless representations by the borrowing entity and the guarantor (Mr.
Trump) were true and accurate at the time of the requested disbursement. One “condition” of
such disbursements was that, “The representations and warranties made by Borrower and
Guarantor in the Loan Documents” (including the guaranty and subsequent certifications) “shall
be true and accurate in all material respects on and of the date of the requested Disbursement
with the same effect as if made on such date.”®

637.  As with the Doral and Trump Chicago loan documents, an “Event of Default” in
the OPO loan document was defined to include when “[a]ny representation or warranty of
Borrower or Guarantor herein or in any other Loan Document or any amendment to any thereof
shall prove to have been false and misleading in any material respect at the time made or
intended to be effective.”

638.  Mr. Trump’s personal guaranty on the OPO loan, which he signed, is dated
August 12, 2014.

639. Mr. Trump’s personal guaranty also included various financial representations.
Mr. Trump, as guarantor, was required to certify the truth and accuracy of his Statement of
Financial Condition as a condition of the guarantees—reliance on which Mr. Trump
acknowledged when the loans themselves were granted. As the guaranty states, “In order to
induce Lender to accept this Guaranty and to enter into the Loan Agreement and the transactions
thereunder, Guarantor hereby makes the following representations and warranties as of the date

hereof.” One such representation and warranty was: “Guarantor has furnished to Lender his Prior

Financial Statements. Such Prior Financial Statements are true and correct in all material respects

8 The agreement spelled out an exception for such representations that were “no longer true and
correct in all material respects solely as a result of” the passage of time, but a statement that was
inaccurate when made would not have satisfied that exception.
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and (1) Guarantor’s Statement of Financial Condition presents fairly Guarantor’s financial
condition as of June 30, 2013[.]”

640. Further, the guaranty stated: “there has been no material adverse change in any
condition, fact, circumstance or event that would make the Prior Financial Statements, reports,
certificates or other documents submitted by Guarantor in connection with this Guaranty and the
other Loan Documents to which he is a party inaccurate, incomplete or otherwise misleading in
any material respect.”

641. Pursuant to the guaranty, Mr. Trump was required to maintain $50 million in
unencumbered liquidity, and a minimum net worth of $2.5 billion to be “tested and certified to
on an annual basis based upon the Statement of Financial Condition delivered to Lender during
each year.” That language means the bank would determine Mr. Trump’s compliance with his
net worth covenant by reference to the net worth Mr. Trump reported and certified to the bank.

642. Mr. Trump was also required to “keep and maintain complete and accurate books
and records” and periodically to “deliver to Lender or permit Lender to review,” a series of
documents under the guaranty’s financial reporting requirements. One of those submissions was
a statement of financial condition, which was to be delivered annually with a compliance
certificate certifying the statement “presents fairly in all material respects the financial condition
of Guarantor at the period presented.”

643. False certifications of such financial statements were expressly contemplated as
events of default under the loan agreement. Under the loan, “[a]ny representation or warranty of
Borrower or Guarantor herein or in any other Loan Document or any amendment to any thereof
shall prove to have been false and misleading in any material respect at the time made or

intended to be effective” was one of several “events of default.” The term “Loan Documents”
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includes the loan agreement, guaranty, and, inter alia, “any other document, agreement, consent,
or instrument which has been or will be executed in connection with” the agreement and
guaranty, and thus would include annual signed certifications, which provide they would be
executed by Mr. Trump.

644. The bank conducted annual reviews of the OPO loan in July 2015, July 2016, July
2017, July 2018, September 2019, July 2020 , and July 2021.

645. Because the OPO loan was a construction loan, the $170 million loan amount was
not disbursed on or about the closing date; instead, the loan was disbursed in a series of “draws”
or disbursements over time. The first was on or about June 22, 2015 in a “Request for
Disbursement” signed by Mr. Trump. Draws continued throughout 2015 and 2016; generally,
requests for those draws were signed by Mr. Trump personally. However, on December 21,
2016, Ivanka Trump signed a draw request in the amount of $4,334,772.83. On February 22,
2017, Eric Trump signed a final draw request in the amount of $2,757,897.30, bringing the total
amount dispersed up to $170 million.

646. On or about May 11, 2022 the Trump Organization sold the OPO property for
$375 million. Of those proceeds, $170 million were used to repay the loan to Deutsche Bank.

5. 40 Wall Street Loan Issued by Ladder Capital

647. In approximately November 2015, the Trump Organization (through 40 Wall
Street LLC) refinanced an existing $160 million mortgage from Capital One Bank on the office
building property at 40 Wall Street, New York, NY.

648. The loan from Capital One had an interest rate of 5.7% and required a principal
payment of $5 million in November 2015. In January 2015, after consulting with Eric Trump,
Allen Weisselberg wrote to Capital One asking the bank to waive the principal payment,

explicitly citing the $550 million valuation in the Statement of Financial Condition:
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Mr. Trump’s latest financial statement dated June 30, 2014 shows a valuation of
$550,000,000 for the building based upon NOI & CAP rates on that date This would put
your loan at a 30% loan to value.

In light of the aforementioned valuation and considerable capital investment, along with a

much improved cash flow (which will continue to grow as new tenant free rent continues

to burn off) and an occupancy rate of 91%, which will be 96% after pending leases
totaling 34,862 square feet ate signed, we respectfully request that the required $5 million
principal payment due in November 2015 be waived.

649. Capital One, which internally valued the building at roughly $260 million,
declined to waive the principal payment. Mr. Weisselberg then began working with his son, a
Director at Ladder Capital Finance, to refinance the $160 million mortgage at a rate that would
be advantageous to the Trump Organization.

650. This new mortgage was issued by Ladder Capital Finance, and subsequently
securitized pursuant to agreements between Ladder Capital and a number of banks. The loan
required Mr. Trump to maintain a net worth of at least $160 million and liquidity of at least $15
million. In connection with those covenants, Mr. Trump was required to provide his annual
financial statements “prepared in a form previously provided to Lender by Guarantor from an
independent firm of certified public accountants acceptable to Lender (Lender agreeing that
WeiserMazars LLP is an acceptable firm) and prepared in accordance with GAAP in all material
respects (except as disclosed therein), including a balance sheet, and certified by Guarantor as
being true, correct and complete and fairly presenting the financial condition and results of such
Guarantor.”

651. In connection with this refinancing loan, Cushman performed an appraisal of the
Trump Organization’s leasehold interest in 40 Wall Street, concluding that this interest had an

“as is” market value of $540 million on June 1, 2015. The appraisal reached this conclusion both

through a discounted cash flow approach and a direct capitalization approach. The latter, a direct
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function of NOI divided by a capitalization rate, used the figure of $23,203,919 as the property’s
NOI—mnoting that this figure was “Plus Year 1 Free Rent.” The free rent figure is noted as
$7,776,980—suggesting that NOI without counting free rent was, instead, $15,432,939. That
figure dovetails with the results presented in an income-and-expense table, similar to that
contained in the 2010, 2011, and 2012 Cushman appraisal of 40 Wall Street. This table showed,
for example, an NOI for 2012 of $6.5 million; for 2013, of $15.4 million; for 2014, $10.6
million; a budgeted NOI for 2015 (the year in question) of $14.2 million; and a Cushman
forecast for the same year of $15.43 million.

652. Internal Ladder Capital documents indicate that Ladder underwrote the $160
million loan based on the $23 million NOI figure—and note that Mr. Trump had personally
guaranteed tenants’ free rent in the first year in the loan documents. A presentation to Ladder’s
Risk and Underwriting Committee contained an executive summary stating that the loan’s
underwriting net cash flow DSCR was 2.10x, meaning that net cash flow was more than twice
debt service payments according to Ladder’s underwriting team.

653.  Other listed strengths included Mr. Trump’s reported net worth of $5.8 billion as
of June 30, 2014, and the property’s strong recent leasing activity and below-market rents (which
could roll into higher-paying tenants). The presentation also noted that the property’s NOI, per
the Cushman appraisal, was “$23,203,919,” with a footnote stating: “The Appraisal NOI
reported above excludes free rent due to tenants during the first year of the Loan. Under the
terms of the Loan Documents, Donald Trump will guarantee all outstanding Free Rent at closing

of the Loan.”
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6. Seven Springs Loan Issued by Royal Bank America / Bryn Mawr Bank

654. In 2000, Seven Springs LLC took out an approximately $8 million mortgage from
Royal Bank America (“RBA”), later acquired by Bryn Mawr Bank in 2017. Donald J. Trump
personally guaranteed the mortgage.

655.  Mr. Trump’s Statements of Financial Condition were submitted to RBA and Bryn
Mawr on multiple occasions in connection with the Seven Springs mortgage. A 2011 credit
memo records that the financial statement was “compiled annually with a 6-30 date” and that the
bank “typically receives the information in October.” A 2014 credit memo from Bryn Mawr
contains data drawn from Mr. Trump’s 2011 and 2013 Statements.

656. The memo states that because of the “personal financial strength of Mr. Trump, as
evidenced by liquid assets of $339 million (cash and marketables) and net worth of $5 billion,
Royal Bank America previously waived the requirement of personal tax returns.” Another 2014
credit review document notes that the “primary shortfall” in the loan was the lack of cash flow at
the property, because the annual loan payments (more than $1 million) is “a large number to
cover,” and notes figures from Mr. Trump’s 2012 Statement.

657. Indeed, Bryn Mawr retained in its files Mr. Trump’s Statements of Financial
Condition for 2010,2011,2012,2013,2014,2015, and 2016. Typically the Statements were sent
under the cover of a letter from Jeffrey McConney at the Trump Organization, stating that Mr.
Trump’s Statement was being provided pursuant to the mortgage.

658.  The Statement of Financial Condition was material to not only the origination of
the mortgage, but also to the regular maintenance of the loan and a series of extensions. For
example, the Trump Organization obtained a series of extensions of the maturity date in 2001,
2002, 2003, 2006, 2009, 2011, 2014, and 2019. In connection with at least some of these

modifications, the bank relied upon Mr. Trump’s Statements. In particular, the modification
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documents in 2011, 2014, and 2019 reiterate various representations and warranties made by the
Borrower (Seven Springs LLC) in the original loan documents. Mr. Trump re-affirmed his
personal guaranty prior to becoming President, and the 2019 modification was signed by Eric
Trump “as attorney in fact” for Donald J. Trump.

659. The personal guaranty for this loan was described by Bryn Mawr in internal
records as a positive component of the loan for the bank. For example, one 2011 memo stated,
under the heading “pro” (vs. con), “Experienced and financially strong guarantor, with a reported
$3.9 Billion net worth.” A 2014 memo similarly noted that renewal of the loan was
recommended based on, among other factors, “Strong Guarantor Support” and “Personal
financial strength of Mr. Trump evidenced by a reported net worth of $5 Billion and liquid assets
of $354MM.”

660. During the 2019 loan modification Jeffrey McConney originally asked for a quote
on the price of extending the loan without the personal guaranty of Donald J. Trump. He was
told that he would be required to place about $700,000 in escrow at closing and was quoted an
interest rate about half a percentage point higher per annum than if there was a guaranty. After
receiving these terms, he and Eric Trump decided to extend the loan with the personal guaranty
of Donald J. Trump in place.

661. Bryn Mawr personnel relied on Mr. Trump’s Statements for purposes of
extending and maintaining the mortgage and accepted that they were complete and accurate as

represented to the bank.
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7. Other Efforts To Use The False And Misleading Statements In Commercial
Transactions

662. In or about February 11, 2016, the Trump Organization—via a communication
from Ivanka Trump to Rosemary Vrablic—sought an additional $50 million loan secured by the
Doral property.

663. Ms. Vrablic further explained two “things to note” with respect to “the $50mm
request” in a response email. First, Ms. Vrablic explained that a new appraisal would be required
because the Financial Institutions Reform, Recovery, and Enforcement Act would not allow the
bank to use the Trump Organization-ordered appraisal from the prior year.

664. Second, the “[u]se of proceeds must be clearly detailed so as not to be involved in
any political or campaign uses of events.” “Dave O” (referring to Dave Orowitz) “had mentioned
to Josh Frank in Lending that it would be used for Trump Turnberry improvements,” referring to
a Trump golf course in Turnberry, Scotland, “and we would need to see the budgets etc.... To
confirm this so we are both covered should the files be picked up by the regulators.”

665. On Monday, February 15, 2016, Ms. Vrablic wrote to a colleague at Deutsche
Bank relaying the request from the Trump Organization that the bank either (a) agree to extend
additional credit secured by the Doral property, with a full personal guaranty for the additional
credit by Mr. Trump, or (b) agree to a wholly unsecured line of credit that, in “one year,” could
be “[pa]id off” with an increased mortgage after a new appraisal would be ordered.

666. Ultimately, Deutsche Bank declined the request to extend further credit to Mr.
Trump, then a presidential candidate, because it “could lead to the perception that DB was not
politically neutral which posed an unacceptable level of reputational risk.”

667. Earlier, in July 2014, Donald J. Trump and the Trump Organization made a $1

billion bid to purchase the Buffalo Bills football team. Up to $800 million of that $1 billion bid
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could have been financed. As part of that bid, DJT and the Trump Organization needed a
confidence letter from a financial institution to submit with his bid package. Mr. Trump asked
Deutsche Bank (through Rosemary Vrablic) for that letter.

668. Mr. Trump, Mr. Weisselbnerg, and Mr. McConney met with Deutsche Bank
personnel in connection with the request in July 2014. Mr. McConney then certified as to Mr.
Trump’s liquidity as of June 30, 2014, and that there had been “no material decrease” from the
2013 Statement of Financial Condition figures previously certified by Mr. Trump. Mr.
Weisselberg would typically have executed the certification, but Mr. McConney executed it
instead because Mr. Weisselberg was not in the office.

669. Mr. Trump’s bid package—which was partially successful, in that Mr. Trump did
advance further into the bid process—included a letter signed by Ms. Vrablic indicating that
based upon the bank’s review of Mr. Trump’s financial information he would have the “financial
wherewithal” to fund his bid to purchase the Bills football team.

670.  Although Mr. Trump’s 2013 Statement of Financial Condition (inflated pursuant
to the deceptive strategies described above) reported a net worth of approximately $5.1 billion,
Mr. Trump sent a separate letter, under his own signature, using an even higher figure in an
effort to win the bidding: “I have a net worth in excess of Eight Billion Dollars (financial
statements to be provided upon request) . ...”

671. Finally, in 2010 the Trump Organization, through Allen Weisselberg, submitted
an offer to the City of New York for a concession to operate, maintain, and manage an 18-hole

golf course and related facilitates at Ferry Point Park, Bronx, NY.
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672. Mr. Trump’s Statements of Financial Condition featured in the process of
obtaining the contract, as well as the Trump Organization’s maintaining its obligations under the
contract.

673. In particular, the Trump Organization’s bid enclosed a letter from Weiser LLP
(Mazars’ predecessor) incorporating Mr. Trump’s Statement of Financial Condition, referencing
his net worth and cash position. A similar December 2011 letter was also submitted to the City.

674. The award granting the Trump Organization the concession cites Mr. Trump’s
wealth as one basis for award, and the contract documents include a personal guaranty by Mr.
Trump. The guaranty stated that the full 2010 Statement of Financial Condition had been
furnished to the City.

675.  After 2012, when the Trump Organization won the contract, it was required (as
part of Mr. Trump’s personal guaranty on the contract) to represent periodically that there had
been no material change in Mr. Trump’s financial position. It did so by letters from Mazars that
were expressly based on the then-most-recent Statement of Financial Condition. The Trump
Organization submitted “no material change letters” to the City in 2010, 2011, 2013, 2016, 2017,
2018, and 2021.

E. Insurance-Related Benefits

676. Under New York Penal Law § 176.05, the submission of false information in a
written statement submitted as part of an application for commercial insurance or to claim a
benefit under an insurance policy is insurance fraud.

677. The Trump Organization and other Defendants committed insurance fraud by
submitting Mr. Trump’s false and misleading Statements, along with making other false

representations, to obtain financial benefits under insurance policies from insurers participating
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on the Trump Organization’s surety program and directors and officers liability program, as
more fully described below.

1. Insurance Fraud Against Surety Underwriters

678. The Trump Organization submitted Mr. Trump’s Statements of Financial
Condition to insurers and its insurance broker by allowing underwriters only to review a copy of
the Statements at the Trump Organization’s offices. One of those insurers was Zurich North
American (“Zurich”).

679. From 2007 through 2021, Zurich underwrote a surety bond program (the “Surety
Program”) for the Trump Organization through insurance broker AON Risk Solutions (“AON”).
Under the Surety Program, Zurich issued surety bonds on behalf of the Trump Organization
within specified dollar limits in exchange for a premium calculated based on a rate times the face
amount of the bonds. Most of the bonds were statutorily required for the Trump Organization’s
real estate business, such as liquor license bonds for golf courses or release of lien bonds for
construction projects.

680. Over the course of the Surety Program, based on the financial disclosures made
by the Trump Organization, Zurich agreed to increasingly more favorable terms—periodically
increasing the limits and decreasing the rate. For example, in 2011, the Surety Program had a
single bond limit of $500,000, an aggregate limit for all bonds of $2,000,000, and a rate of $20
per thousand. When the Surety Program was canceled in 2021, the single bond limit was
$6,000,000, the aggregate limit was $20,000,000, and the rate was $10 per thousand. Over the
course of the relationship, in accordance with its standard underwriting guidelines for surety
business, Zurich required the Trump Organization to provide an indemnification against any loss

should Zurich be required to pay under a bond.
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681. From the inception of the Surety Program, the Trump Organization met this
indemnification requirement through a General Indemnity Agreement (“GIA”) executed by
Donald J. Trump, pursuant to which (similar to a personal guaranty on a loan) he personally
agreed to indemnify Zurich for claims under the Surety Program. The GIA also included an
annual requirement that Mr. Trump disclose to Zurich’s underwriter his personal financial
statements. This annual financial disclosure requirement permitted Zurich to ensure that the
indemnification from Mr. Trump was sufficient to support the continued renewal of the Surety
Program.

682. Indeed, on multiple occasions when AON was unable to secure in a timely
manner the required financial disclosure—which took the form of an on-site review of the
Statements in a conference room at the Trump Organization’s offices—Zurich put the Surety
Program into “cut-off” status, which means Zurich ceased writing new bonds and would cancel
existing bonds on expiration, until Mr. Trump’s Statements were made available for review.

683. The indemnity was such a critical aspect of the Surety Program, that in early
January 2017, with Mr. Trump’s inauguration fast approaching, Zurich insisted as a condition to
renewing the Surety Program that the indemnification be modified to address the potential
difficulty Zurich might have in seeking to enforce the GIA against a sitting president. After some
negotiation, during which the Trump Organization’s lawyers sought to persuade Zurich that there
was no legal impediment to suing a sitting president, Zurich and the Trump Organization agreed
to resolve the issue by adding DJT Holdings LLC as an additional indemnitor on the GIA
effective January 17, 2017.

684. The Trump Organization obtained Zurich’s approval to renew the Surety Program

on at least two occasions through intentional misrepresentations concerning Mr. Trump’s
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Statements. During the on-site review that occurred on November 20, 2018 for the 2019 renewal,
Zurich’s underwriter was shown the June 30, 2018 Statement. The Statement listed as assets the
Trump Organization’s real estate holdings with valuations that Allen Weisselberg represented to
Zurich’s underwriter were determined each year by a professional appraisal firm “such as

99 <6

Cushman” “using cap rates and NOI as factors.”

685. Zurich’s underwriter considered the valuations to be reliable based on
Weisselberg’s representation that they were prepared by a professional appraisal firm and
recorded such information in her underwriting file. Also, based on her interactions with
Weisselberg during the review, Zurich’s underwriter found him to be “highly professional, well
educated, and conscientious about” his work. Weisselberg’s representations about how the
valuations were determined and the underwriter’s impressions of Weisselberg factored favorably
into her analysis leading to her recommendation that Zurich renew the Surety Program for 2019
on the existing terms, which it did.

686. During the on-site review for the next renewal, the Trump Organization disclosed
to Zurich’s underwriter Mr. Trump’s 2019 Statement. Weisselberg again represented to Zurich’s
underwriter that the valuations for the real estate holdings listed in the Statements were derived
annually by a professional appraisal firm. Further, he specified that the appraisals for the current
Statement were performed by Newmark Group and had previously been prepared by Cushman,
explaining that “[t]he reason for the change is the individual at Cushman with whom [the Trump
Organization] had a longstanding relationship with moved to work at Newmark.”

687. Again, Zurich’s underwriter considered the valuations to be reliable based on

Weisselberg’s representation that they were prepared by the professional appraisal firm

Newmark Group, and specifically by the same individual (Larson) who had purportedly derived
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the previous valuations when he was an employee of Cushman. The underwriter again assessed
Weisselberg to be “highly professional, well educated, and conscientious about the operations”
of the Trump Organization. Her impressions of Weisselberg and the representation that
Newmark prepared the valuations all factored favorably into her analysis leading to her
recommendation that Zurich renew the Surety Program in 2020 on the existing terms, which it
did.

688. Weisselberg’s representations to Zurich’s underwriter that the valuations listed in
Mr. Trump’s Statements were prepared annually by professional appraisal firms were false. As
discussed in detail above, the Trump Organization did not retain any professional appraisal firm
to prepare any of the valuations used for the Statements; instead, the valuations were prepared by
Trump Organization personnel, contrary to what Zurich’s underwriter was expressly told and
believed, and in almost all instances in a false and misleading manner.

689. Had Weisselberg told Zurich’s underwriter the truth about how the valuations for
the Statements she reviewed had actually been prepared, she would have accorded them less
weight and it would have negatively impacted her underwriting analysis. Moreover, had Zurich’s
underwriter discovered during the renewal process that Weisselberg had misrepresented to her
how the valuations were prepared, it would have caused her to doubt the veracity of the rest of
the information disclosed by the Trump Organization during the renewal and would have called
into serious question whether Zurich should continue its insurance relationship with the Trump
Organization, or renew on terms less favorable to the Trump Organization.

690. The Trump Organization also failed to disclose that the valuation for the golf
courses listed on Mr. Trump’s Statements within the “Clubs” category, which was approximately

$2.2 billion in the 2019 Statement, included a substantial brand premium baked into the reported
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valuation. Under Zurich’s underwriting guidelines, intangible assets such as brand value are to
be excluded.

691. Had Weisselberg disclosed to Zurich’s underwriter that the valuation listed for
“Clubs” included the Trump brand premium, she would have been required under the guidelines
to reduce that valuation to exclude the premium.

2. Insurance Fraud Against Directors & Officers Liability Underwriters

692. As of December 2016, the Trump Organization had in place Directors & Officers
(“D&O) liability coverage consisting of a single primary policy providing a limit of $5,000,000
from Everest National Insurance Company (“Everest”) at a premium of $125,000.

693. Everest had provided D&O liability coverage to the Trump Organization in 2013
and 2014 as well.

694. For purposes of that coverage, similar to the process described above with Zurich,
the Trump Organization provided underwriters no more than fleeting access to Mr. Trump’s
Statements, through a monitored in-person review at Trump Tower. Pursuant to a non-disclosure
agreement (“NDA”), the Everest underwriter would incorporate information from Mr. Trump’s
annual Statement provided by Allen Weisselberg for purposes of the annual renewal. At no point
during such financial reviews were the underwriters informed about the false and misleading
valuations contained within the Statement.

695. On December 6, 2016, AON reached out to an underwriter in the D&O Group of
Tokio Marine HCC (“HCC”) seeking a quote for additional limits of $5,000,000 to sit above the
Everest policy. In presenting the opportunity to his supervisor, the HCC underwriter noted
“[t]here are no financials to look at. Everest saw them for 30 minutes, under NDA at renewal but

AON has never seen them.”
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696. The HCC underwriter received authority to quote a policy for the requested limits
above the Everest policy through the expiration date of February 17, 2017 for a flat premium of
$40,000 subject to reviewing the financials at renewal, which the underwriter conveyed in a
formal quote to AON later in the day on December 6 and which the Trump Organization
accepted.

697. In advance of the policy expiration, AON scheduled a “D&O Underwriting
Meeting” at the Trump Organization’s offices on January 10, 2017 between Trump Organization
personnel (including Weisselberg) and various underwriters, including HCC’s underwriter.
Among the agenda items for discussion was Mr. Trump’s financial condition. According to the
HCC underwriter’s email to his supervisor written the same day as the meeting, the Trump
Organization was looking to cancel the existing policies and rewrite the program on the day of
Mr. Trump’s presidential inauguration with significantly higher limits of $50,000,000 — a tenfold
increase in the D&O coverage that existed under the Everest policy. AON advised HCC’s
underwriter that HCC would be “in play” to take over the primary layer from Everest.

698. The underwriters at the meeting were provided very few financials but did see the
balance sheet for year-end 2015, which showed total assets of $6.6 billion, cash of $192 million
and total debt of $519 million with no single debt larger than $160 million and no concentration
of maturities — all as reported in the 2015 Statement. The Trump Organization representatives
assured the underwriters that the balance sheet for year-end 2016 that would be completed in a
few weeks would be even better than the year-end 2015 balance sheet.

699. In response to specific questioning from the underwriters, the Trump
Organization personnel represented that there was no material litigation or inquiry from anyone

that could potentially lead to a claim under the D&O coverage. The HCC underwriter relied on
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this representation in concluding that there were no investigations by law enforcement agencies
that could potentially trigger coverage under the D&O policies.

700.  On January 20, 2017, after considering the information conveyed during the
January 10 meeting, HCC offered terms for a primary $10,000,000 policy with a $2,500,000
retention for a premium of $295,000 subject to certain conditions. Coverage per these terms was
bound on January 31, 2017, with effective dates of January 30, 2017 to January 30, 2018.

701.  Despite the representations made to underwriters by the Trump Organization
personnel during the January 10 meeting that there was no material litigation or inquiry from
anyone that could potentially lead to a claim, there was at the time of the meeting an ongoing
investigation by OAG into the Trump Foundation and Trump family members Donald J. Trump,
Donald Trump, Jr., Ivanka Trump, and Eric Trump, all of whom were at the time directors and
officers of the Trump Organization.

702.  In September 2016, four months before the January 10 meeting, OAG had sent a
notice of violation to the Trump Foundation and a letter to Trump Organization outside counsel
Sheri Dillon requesting documents, to which Ms. Dillon replied on October 16, 2016. In October
2016, OAG had also issued third-party subpoenas in connection with its investigation and
examined Allen Weisselberg, one of the attendees at the January 10 meeting.

703.  Neither Mr. Weisselberg nor any other Trump Organization representative
disclosed to the underwriters at the January 10 meeting or at any other time prior to the January
30 renewal of the D&O policies the existence of OAG’s investigation into the Trump Foundation
and Trump family members who were directors and officers of the Trump Organization. They
withheld this information despite their understanding and belief that the OAG investigation could

potentially lead to a claim under the D&O coverage, as evidenced by the notice of claim they
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submitted to the D&O insurers HCC, Starpoint, Swiss Re, Argo, and Allianz through AON on
January 17, 2019 seeking coverage in connection with OAG’s enforcement action resulting from
the investigation.

704.  Other notices of claims and circumstances from AON tendered under the D&O
policies soon followed.

705.  In June 2017, the Donald J. Trump Revocable Trust, a named insured under the
D&O policies, provided notice of claim on behalf of Michael Cohen in connection with a
subpoena issued to him by the House of Representatives Permanent Select Committee on
Intelligence (“House Intelligence Committee™) seeking documents and testimony in connection
with the House Intelligence Committee’s investigation into Russian interference in the 2016
presidential election.

706.  On January 12, 2018, just prior to the next renewal on January 30, 2018, AON
provided notice of claim on behalf of Donald Trump, Jr., in connection with his involvement in
the investigations by the Senate Committee on the Judiciary, the Senate Select Committee on
Intelligence, the House Intelligence Committee, and Special Counsel Robert Mueller into
Russian interference in the 2016 presidential election.

707.  These claim notices raised issues for HCC’s underwriter. Specially, on January
26, 2018, HCC’s underwriter asked AON to obtain a response to the question: “Is the Trump
Organization aware of any other individuals (other than Cohen and Don Jr) in the Trump
Organization who are involved or could reasonably expect to be involved in the current
investigation?” HCC’s underwriter agreed to extend the policy expiration date to February 10,

2018 to provide time to obtain a response.
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708. AON provided the response from Trump Organization’s General Counsel Alan
Garten on February 1, 2018, identifying four individuals who had been requested to testify in
addition to Michael Cohen and Donald Trump, Jr. No other individuals were identified in
response to the HCC underwriter’s inquiry about others who are involved or could reasonably be
expected to be involved in the investigations that were the subject of the two claim notices.

709. Nor did anyone from the Trump Organization disclose during the renewal
negotiations in early 2018 the existence of any other investigations or inquiries that could
potentially lead to a claim under the D&O policies.

710.  On February 5, 2018, based on the information provided during the renewal
negotiations, HCC agreed to extend its $10,000,000 policy with a $2,5000,000 retention for the
expiring premium of $295,000 for another 12 months, ending February 10, 2019.

711.  Based on further correspondence exchanged in 2018 between AON on behalf of
the insureds and HCC’s coverage counsel disputing whether coverage existed for the tendered
claims on behalf of Michael Cohen and Donald Trump, Jr., HCC’s underwriter determined that
the exposure on the risk was significantly higher than previously assessed. As a result, on
January 24, 2019, HCC offered to renew the $10,000,000 policy for a substantially increased
premium of $1,600,000, more than five times the expiring premium. The Trump Organization
declined to accept the renewal terms.

712.  On February 8, 2019, two days before the expiration of the policy term, AON
provided notice to the D&O underwriters of the following “claims and/or circumstances which
may reasonably be expected to give rise to Claims (as defined in the Policies) against the
insureds under the Policies™:

e letters from Congressional members or committees seeking information
regarding a June 2016 meeting with Natalia Veselnitskaya at Trump Tower, other
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campaign-related communications with Russian persons or entities relating to
Hillary Clinton and/or the 2016 presidential election, and/or efforts by the Trump
Organization or its affiliates to develop or partner with a developer to build a
Trump-branded property in Moscow;

letters from Congressional members or committees seeking information regarding
Mr. Trump’s compliance with the Emoluments Clause in the U.S. Constitution
and/or conflicts of interest arising from Trump or Kushner-affiliated entities’
business with foreign entities;

a letter from a member of Congress seeking information regarding the use of a
private email server by Ivanka Trump and Jared Kushner;

two letters from Congressional members or committees seeking information
regarding (a) payments made to Stephanie Clifford and Karen McDougal in
violation of campaign finance laws, and/or (b) payments that the Trump
Organization made to Michael Cohen relating to his payment of Ms. Clifford;

an investigation by the U.S. Attorney’s Office for the Southern District of New
York regarding the payments to Ms. Clifford, Ms. McDougal, and Mr. Cohen;

the investigation by Special Counsel Mueller;

an investigation by the U.S. Attorney’s Office for the Southern District of New
York regarding the Presidential Inaugural Committee;

“possible investigations” by multiple jurisdictions and investigative authorities
(ICE, Dept. of Labor, State Attorneys General); and

“possible investigations” by multiple investigative authorities (IRS, NYS Dept. of
Taxation and Finance) regarding employer-provided housing and vehicles.

Trump Organization personnel made no disclosure at the January 10, 2017

meeting with underwriters or at any time prior to binding the policies that incepted on January

30, 2017 about any circumstances involving Russia and the 2016 presidential election, including

the June 2016 meeting at Trump Tower with Ms. Veselnitskaya, or the effort to develop a

Trump-branded property in Moscow.

714.

With the exception of the House Intelligence Committee investigation and

Mueller investigation into Russian interference in the 2016 presidential election, none of the

investigations and inquiries referenced in AON’s February 8, 2019 claim notice, or the

188

195 of 222



[FTLED._NEW YORK COUNTY CLERK 097 2172022 11:10 AW | NDEX NO. 452564/ 2022

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 09/21/2022

circumstances giving rise to those investigations and inquiries, had previously been disclosed by
Trump Organization personnel to underwriters during renewal negotiations.

F. Ongoing Scheme and Conspiracy

715.  The foregoing allegations constitute a continuous, integrated scheme to inflate
Mr. Trump’s net worth in order to obtain financial benefits.

716.  Specifically, Defendants each agreed to participate in a scheme to use false and
misleading information to increase Mr. Trump’s stated net worth on the Statement of Financial
Condition for each year from 2011 through the present. Defendants further agreed to use those
inflated Statements to obtain economic and financial benefits from 2011 through the present day.

717.  When asked if he had an ongoing agreement from at least 2005 through the
present with Mr. Weisselberg, Mr. McConney, and others to prepare the Statement of Financial
Condition in a manner that included intentional overvaluations, Mr. Trump invoked his Fifth
Amendment privilege against self-incrimination and refused to answer.

718.  When asked if he had an ongoing agreement from at least 2005 to the present with
Mr. Weisselberg, Mr. McConney and others to prepare the Statement of Financial Condition in a
manner that included false and misleading valuation statements, Mr. Trump invoked his Fifth
Amendment privilege against self-incrimination and refused to answer.

719.  Mr. Weisselberg and Mr. McConney directed other employees to prepare the
Statements in a fraudulent manner and in a way that insured that Mr. Trump’s wealth increased
each year.

720.  As Executive Vice Presidents of the Trump Organization, Donald Trump Jr.,
Ivanka Trump and Eric Trump were also aware of, and knowingly participated in, the scheme.
Indeed, the fraudulent scheme was integral to the business of the Trump Organization and

required the participation of Mr. Trump and his children.
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721.  As Executive Vice Presidents, the three children were intimately involved in the
operation of the Trump Organization’s business. They were aware of the true financial
performance of the company, whether through Donald Trump Jr.’s work on commercial leasing,
Ivanka Trump’s work on Doral, Trump Chicago and OPO, or Eric Trump’s work on the golf
course portfolio.

722. Indeed, the Trump Organization took extensive steps to keep them all up to date
on the company’s operations. For example, the Trump Organization maintained a “Master Office

Calendar” for Mr. Trump, Donald Trump, Jr., Ivanka Trump and Eric Trump.

723.  While the calendar would also be distributed to lower level employees, it allowed
the four executives to track key obligations of the business. Those included submission of “DJT
June 30 Statement of Financial Condition” in connection with Doral, Trump Chicago and OPO.
The master office calendar also reflected detail about financing, payment due dates, financial
statements on individual properties and partnerships; in sum, all of the information that allowed
Donald Trump, Jr., Ivanka Trump and Eric Trump to understand the true valuation of the
properties contained in the Statement of Financial Condition.

724.  Donald Trump, Jr., Ivanka Trump and Eric Trump were also familiar with the true

performance of the properties compiled in the Statements of Financial through financial
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reporting from Allen Weisselberg and others. For example, in February 2016, Mr. Weisselberg
prepared a detailed report on the Trump Organization’s performance in 2015, with a cover memo

headed:

725.  The enclosed report included individualized breakdowns on golf courses, hotels,
Trump Tower, Niketown, 40 Wall Street, and virtually every component of the Statement of
Financial Condition.

726.  And in their roles as Executive Vice Presidents, each of the three Trump children
had familiarity with, responsibility for, and made use of, the Statements of Financial Condition
in commercial transactions.

727. Donald Trump, Jr., a graduate of the Wharton School of Business at the
University of Pennsylvania, was a source of valuations in the Statement of Financial Condition
for properties like Trump Park Avenue. He was familiar with the financial performance of the
properties incorporated in the Statement, including through his responsibility for commercial
leasing in buildings like 40 Wall Street and Trump Tower. As a Trustee of the Donald J. Trump
Revocable Trust, Donald Trump, Jr. was responsible for the preparation of the Statement for
every year from 2016 to the present. Donald Trump, Jr. certified to the accuracy of the Statement

in 2017, 2018 and 2019.
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728.  Ivanka Trump, an honors graduate of the Wharton School of Business at the
University of Pennsylvania, was familiar with the Statements of Financial Condition, making
presentations on them to the GSA in 2011, and using them to facilitate loans from Deutsche
Bank in 2012 and 2013. Ms. Trump maintained responsibility for those loans, which required
annual submission of the Statements and confirmation that there had been no material changes in
Mr. Trump’s net worth. Ms. Trump was familiar with the financial performance of the properties
incorporated in the Statement, including through her responsibility for Trump International
Realty.

729.  Eric Trump, an honors graduate of Georgetown University with a degree in
Finance and Management, was a source of valuations in the Statement of Financial Condition for
properties like Seven Springs. Eric Trump certified to the accuracy of the Statement in 2020 and
2021. When asked if he ever assisted in the preparation of the Statement of Financial Condition,
Eric Trump invoked his Fifth Amendment privilege against self-incrimination and refused to
answer. Eric Trump was familiar with the financial performance of the properties incorporated in
the Statement, including through his responsibility for the Trump Golf properties.

730. The corporate Defendants each participated in the scheme through the actions of
their high managerial agents — including Mr. Trump, Donald Trump, Jr., Ivanka Trump, Eric
Trump, Allen Weisselberg and Jeffrey McConney — acting within the scope of the agent’s
employment.

731.  Some aspects of the scheme were well known publicly. For example, Mr.
Trump’s desire to keep his reported net worth high was widely reported. In a 2015 article, Forbes
wrote that of all the individuals who have appeared on its list of the 400 wealthiest Americans,

“not one has been more fixated with his or her net worth estimate on a year-in, year-out basis
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than Donald J. Trump.” The article described Mr. Trump’s net worth as a “subject that he cares
about to the depths of his soul.”

732.  That same article quotes Mr. Trump on his motivation for inflating his net worth:
“It was good for financing.”

733.  This public desire to inflate his net worth was well known amongst his children
and employees. As far back as March 2007, the European Bureau Chief of Forbes wrote to
Donald Trump, Jr. and Ivanka Trump with the subject matter “Still awfully rich . . ..” In that
email, the bureau chief wrote that: “Your dad called. He’s always good to me. He mentioned that
he’d seen his wealth quoted at $2.6 billion in the local paper. That didn’t sound right to me. I just
checked: We’ve still got him at $2.9 billion, same as September. I told Kelly already but if you
talk to him, mention it.”

734.  The scheme to inflate Mr. Trump’s net worth also remained consistent year after
year. The supporting data spreadsheet for each annual Statement incorporated the prior year’s
valuations and tracked changes to insure the total valuation increased as directed by Mr. Trump
and Mr. Weisselberg. Starting in 2014, the supporting spreadsheets included a column entitled
“change in clubs” that tracked the overall rise or fall in the value of the clubs individually and as
a group. Properties were grouped together in broad buckets to disguise annual fluctuations in
value of individual properties. Properties would move from one group to another to disguise
significant declines. Single conversations with “professionals” and others would serve as the
basis to inflate values over multiple years. For example, a single 2013 conversation with an
executive at ClubCorp, a large, privately owned golf management company, served as the basis

for adding a premium to the value of Trump golf clubs through 2018.
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735.  The loans obtained through the use of the inflated Statements likewise required
performance and confirmation year after year. Each of the Deutsche Bank loans, for example had
terms extending past 2022 and each had continuing obligations to maintain a net worth of at least
$2.5 billion and unencumbered liquidity of $50 million. Each of the loans required the annual
submission of the Statement of Financial Condition to meet these covenants as well as a
certification that the Statements were true and accurate and there had been no material changes
to either Mr. Trump’s net worth or his liquidity.

736. Defendants also went to great lengths to conceal their fraud. In submitting
information to Mazars, Defendants would exclude key information, like lender-ordered
appraisals on a given property or limitations on development like the easements on Mar-a-Lago.
In presenting the Statements, Defendants hid the precise valuation of individual properties by
grouping them together into categories like “Club facilities and related real estate.” When
properties dropped in value, the change was covered up by increasing the valuation of other
properties in the same category, or moving them into different categories, the way Seven Springs
was moved into “other assets” following receipt of the appraisal for the easement donation.

737. The Trump Organization also sought to limit the ability of counter-parties to
review the Statements of Financial Condition or disseminate them more broadly. Some insurers
would only be able to sit in a room to review the Statements. Often the Trump Organization
would only send hard copies of the Statements to lenders.

738.  The Trump Organization also took steps to conceal Defendants’ fraud in response
to direct inquiries from Deutsche Bank. Specifically, on October 29, 2020, Deutsche Bank wrote

to Donald Trump, Jr.:
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739. The bank asked a series of specific questions about the easement donations and an
article in the New York Times discussing an inquiry by the IRS into a $72.9 million tax refund
claimed in 2009.

740. The Trump Organization offered no response until December 7, 2020, when Alan
Garten, Chief Legal Officer, emailed Deutsche Bank to say that the letter had only just come to
the company’s attention.

741.  Deutsche Bank wrote back on December 14, 2020, requesting a response and

providing additional detail:
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742.  On December 16, 2020, Mr. Garten said he hoped to have a response “within the
next few days.” Deutsche Bank wrote back on January 8, 2020 asking for a response. Ultimately
none was forthcoming.

743.  Defendants did try to limit their exposure on the Deutsche Bank loans in 2022 by
selling the OPO property, paying off the loan to Deutsche Bank, and recovering their capital
investment and any accrued profits. Shortly thereafter, Defendants exited the Doral loan by
refinancing with Axos Bank.

744. During the negotiations with Axos Bank in February 2022, the Trump
Organization sought to avoid submitting a Statement of Financial Condition or making
representations about Mr. Trump’s net worth. Instead, the Trump Organization pushed to provide
a schedule of material real estate assets and liabilities and leave it to the lender to calculate net

worth. As counsel for the Trump Organization wrote on February 11, 2022:
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745.  The Trump Organization also sought to limit the liability of Donald Trump, Jr. as
trustee, with the bank eventually drawing the line at exculpating him for fraud. As counsel for

Axos Bank wrote:

746. Finally, Defendants sought to conceal their fraud through repeated failures to
provide documents in response to subpoenas from OAG. As reflected over the course of
extensive litigation in the matter People v. The Trump Organization, No. 451685/2020, pending
in this Court:

a. The Trump Organization failed to do a thorough search for electronic documents in
response to an initial subpoena in December 2019, including failing to identify the fact
that certain responsive documents had not been collected because of errors in a data
migration. That issue was only identified and addressed upon inquiry by OAG. As a
result, the Trump Organization hired a third-party vendor to review the collection process

pursuant to a stipulated order. The Trump Organization did not certify that its production
was complete until April 2022.
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b. Even that production failed to include all responsive documents for Donald J. Trump,
which were only obtained after a follow-up subpoena from OAG and Mr. Trump was
held in contempt by this Court for failure to properly certify a response to that subpoena.
The contempt was not purged until June 29, 2022.

747. But even after almost two years of litigation it appears that it may still be the case
that not all responsive documents were produced. Among other things, in litigation over a search
warrant executed at Mar-a-Lago on August 8, 2022, the United States District Court for the
Middle District of Florida noted that “the seized materials include . . . correspondence related to
taxes, and accounting information.” Trump v. United States, 22 Civ. 81294, Order, Docket 64
(S.D. Fla. Sept. 5, 2022). Documents concerning taxes and accounting information would appear
to be responsive to OAG’s subpoenas, but no such documents for Mr. Trump were produced by
counsel for Mr. Trump despite a representation by that counsel that: I “diligently searched each
and every room of Respondent’s private residence located at Mar-a-Lago, including all desks,
drawers, nightstands, dressers, closets, etc. I was unable to locate any documents responsive to
the Subpoena that have not already been produced to the OAG by the Trump Organization.”

V. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Executive Law § 63(12) — Persistent and Repeated Fraud

(Against All Defendants)

748.  Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

749. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

750. At all relevant times, Defendants have engaged in carrying on, conducting, or the

transaction of business in New York within the meaning of Executive Law § 63(12).
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751.  Fraud under Executive Law § 63(12) is broadly defined to include “any device,
scheme, or artifice to defraud and any deception, misrepresentation, concealment, suppression,
false pretense, false promise or unconscionable contractual provisions.”

752.  Fraudulent conduct as used in § 63(12) includes acts that have the “capacity or
tendency to deceive, or create[ ] an atmosphere conducive to fraud.” People v. Applied Card
Sys., Inc., 27 A.D.3d 104, 107 (3d Dep’t 2005), aff’d on other grounds, 11 N.Y.3d 105 (2008);
see also People v. Northern Leasing Systems, Inc., 193 A.D.3d 67, 73 (1st Dep’t 2021). The
terms “fraud” and “fraudulent” are “given a wide meaning so as to embrace all deceitful
practices contrary to the plain rules of common honesty, including all acts, even though not
originating in any actual evil design to perpetrate fraud or injury upon others, which do tend to
deceive or mislead.” People ex rel. Cuomo v. Greenberg, 95 A.D.3d 474, 483 (1st Dep’t 2012).

753.  Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

754. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

755. Defendants’ acts and practices alleged herein constitute conduct proscribed by
Executive Law § 63(12) in that Defendants engaged in persistent and repeated fraudulent acts.
As set forth in the allegations above, Defendants made or caused to be made misrepresentations,
false or misleading statements, and statements that were misleading by omission, concealment,
or suppression of information. All of this conduct, moreover, occurred in an atmosphere
conducive to fraud—in which the goal of increasing Mr. Trump’s reported net worth on the

Statements was well known and carried out by his agents and subordinates. Further, all of that
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conduct was directed toward presenting misleading statements to others—including lenders,
insurance companies, and governmental entities.

756.  The acts of fraud alleged here were repeated—entailing, among other things,
dozens of specific numerical entries in financial spreadsheets; dozens of verbal representations in
financial statements; and other fraudulent and misleading conduct by the Defendants.

757. The acts of fraud alleged here also were repeated, in the sense that they affected
more than one person under Executive Law § 63(12). In particular, the acts of fraud alleged
herein affected lenders, employees who worked for those lenders and insurers, the accounting
firm that compiled the Statements, and personnel of that firm.

758.  The acts of fraud alleged herein were also persistent, which connotes the
“continuance” or “carrying on” of fraudulent conduct. Here, the key individual players remained
the same over the course of several years: Jeffrey McConney (prepared or supervised preparation
of supporting spreadsheets); Allen Weisselberg (reviewed and approved spreadsheets, and, as
trustee, certified Statements’ accuracy); Donald J. Trump (reviewed and approved Statements
and certified their accuracy), Donald Trump, Jr. (as trustee, certified the Statements’ accuracy).
Moreover, these Defendants engaged in the same or similar conduct consistently over the course
of several years—relying on prior years’ information to prepare new valuations, continuing the
use of deceptive wording to describe valuations performed, and continuing deceptive strategies
used on the prior year’s Statements.

759. Executive Law § 63(12) also proscribes, as one type of fraud, “any . . . scheme or
artifice to defraud.” Defendants’ conduct constituted one or more schemes to defraud under §
63(12). In particular, Defendants’ conduct was committed to obtain property (including bank

funds and insurance proceeds) by means of false or fraudulent pretenses or representations;
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involved common and closely related techniques, misrepresentations, omissions and
concealments of material facts over a period of years; and involved a common nucleus of actors,
namely the Trump Organization, its constituent entities, its executives, and its other agents. See,
e.g., People v. First Meridian Corp., 80 N.Y.2d 608, 616-17 (1995) (holding that it was
appropriate to infer the existence of a “unitary scheme to defraud” under Penal Law using similar
factors).

760.  Defendants are also liable for persistent and repeated fraud under Executive Law
§ 63(12) as participants in a long-running conspiracy. Although not an independent cause of
action in New York, a civil conspiracy, if it exists, may “connect the actions of separate
defendants with an otherwise actionable tort.” Abacus Federal Savings Bank v. Lim, 75 A.D.3d
472,474 (1st Dep’t 2010). Here, the actions of the Defendants—including making numerous
false and misleading entries and omissions in financial statements and supporting materials in a
similar manner over the course of more than a decade, and then submitting them to financial
institutions as certified by Mr. Trump or his trustees—reflect the existence of an agreement to
commit fraud within the meaning of § 63(12). Cf. People v. Flanagan, 28 N.Y.3d 644 (2017)
(unlawful agreement often shown by circumstantial evidence). Indeed, when asked if he, Mr.
Weisselberg, and Mr. McConney, since at least as far back as 2005, had an ongoing agreement to
generate false or misleading financial statements, Mr. Trump invoked his Fifth Amendment
privilege. Each Defendant knowingly participated in the conspiracy and engaged in overt acts in
furtherance of it: helping craft the Statements, using them to secure favorable financial terms, or
certifying their accuracy to third parties. Overt acts in furtherance of the conspiracy occurred as

late as 2019, 2020, 2021, and 2022.
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SECOND CAUSE OF ACTION
Pursuant to Executive Law § 63(12), Repeated and Persistent
[llegality: Falsifying Business Records under New York Penal Law

(Against All Defendants)

761. Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

762. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

763. At all relevant times, Defendants have engaged in carrying on, conducting, or the
transaction of business in New York within the meaning of Executive Law § 63(12).

764.  Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

765. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

766. Falsifying business records in the second degree, New York Penal Law § 175.05,
is committed when, with intent to defraud, a person:

a. Makes or causes a false entry in the business records of an enterprise; or

b. Alters, erases, obliterates, deletes, removes or destroys a true entry in the business
records of an enterprise; or

c. Omits to make a true entry in the business records of an enterprise in violation of
a duty to do so which he knows to be imposed upon him by law or by the nature

of his position; or

d. Prevents the making of a true entry or causes the omission thereof in the business
records of an enterprise.
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767. The elements of falsifying business records in the first degree are met when a
person commits falsifying business records in the second degree, and when the intent to defraud
includes an intent to commit another crime or to aid or conceal the commission thereof. People v.
Reyes, 69 A.D.3d 537 (1st Dep’t 2010).

768. Defendants, through their conduct described above, have made or caused to be
made false entries and/or made or caused to be made the omission of true entries in the business
records of an enterprise. Examples of falsified business records or portions thereof identified in
the allegations above include false figures used to value properties, false claims that liquid assets
belonged to Mr. Trump when they did not, false verbiage about how underlying valuations were
prepared, and financial statements and supporting documents that omit true facts.

769. In addition, through their conduct described above, Defendants have made or
caused to be made false entries and or made or caused to be made the omission of true entries in
the business records of an enterprise with the intent to commit another crime or aid or conceal
the omission thereof—including the issuance of a false financial statement under Penal Law
§ 175.45 and insurance-fraud violations below.

770. Defendants’ conduct in this regard was “repeated” in the sense that it occurred
multiple times and affected more than one person.

771. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

772.  With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the unlawful falsification of records was committed by one or more of

their high managerial agents acting within the scope of the agent’s employment.
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773.  Consequently, Defendants have engaged in repeated and persistent illegality in
violation of Executive Law§ 63(12) by falsifying business records.
THIRD CAUSE OF ACTION
Pursuant to Executive Law § 63(12) Repeated and Persistent

Illegality: Conspiracy to Falsify Business Records under New
York Penal Law

(Against All Defendants)

774.  Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

775. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

776. At all relevant times, Defendants have engaged in carrying on, conducting, or the
transaction of business in New York within the meaning of Executive Law § 63(12).

777. Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

778. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

779. In New York, a criminal conspiracy consists of an “agreement to cause a specific
crime to be committed together with the actual commission of an overt act by one of the
conspirators in furtherance of the conspiracy.” Robinson v. Snyder, 259 A.D.2d 280, 281 (1st
Dep’t 1999).

780. Defendants’ acts and practices, such as making or causing to be made false entries

in the business records of an enterprise, reflect the existence of an agreement to falsify the
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Statements of Financial Condition, supporting data spreadsheets, and other business records with
requisite intent for that conduct to violate the Penal Law.

781. At least one of the Defendant co-conspirators engaged in an overt act in
furtherance of the conspiracy. Those acts included entering or causing to be entered false entries
in the business records of an enterprise, or knowingly omitting to make true entries in those
business records, or using the Statements of Financial Condition for purposes of obtaining
financial benefits.

782. Thus, Defendants engaged in a conspiracy to falsify business records as defined
by New York Penal Law.

783. Defendants’ conduct in this regard was “repeated” in the sense that it occurred
multiple times or affected more than one person.

784. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

785.  Overt acts in furtherance of the conspiracy occurred as late as 2019, 2020, 2021,
and 2022.

786.  With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the unlawful conspiracy to falsify business records was committed by one
or more of their high managerial agents acting within the scope of the agent’s employment.

787. Consequently, Defendants have engaged in repeated and persistent fraud or

illegality in violation of Executive Law§ 63(12) by conspiring to falsify business records.
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FOURTH CAUSE OF ACTION
Pursuant to Executive Law § 63(12) Persistent Illegality: Issuing
False Financial Statements under New York Penal Law § 175.45

(Against All Defendants)

788.  Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

789. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

790. At all relevant times, Defendants have engaged in carrying on, conducting, or the
transaction of business in New York within the meaning of Executive Law § 63(12).

791. Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

792. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

793. Pursuant to Executive Law § 63(12), Defendants’ acts and practices constitute
issuing false financial statements under the New York State Penal Code.

794. A person issues a false financial statement, under New York Penal Law § 175.45,
when the person, with intent to defraud, (1) knowingly makes or utters a written instrument
which purports to describe the financial condition of some person and which is inaccurate in
some material respect, or (2) represents in writing that a written instrument purporting to
describe a person’s financial condition as of a particular date is accurate with respect to such

person’s current financial condition, knowing it is materially inaccurate in that respect.
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795. Defendants, through their conduct described above, have, with intent to defraud,
knowingly made or uttered materially inaccurate written instruments purporting to describe
Donald Trump’s financial condition.

796. Defendants’ conduct in this regard was “repeated” in the sense that it occurred
multiple times and affected more than one person.

797. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

798.  With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the unlawful issuance of a false financial statement was committed by one
or more of their high managerial agents acting within the scope of the agent’s employment.

799.  Consequently, Defendants have engaged in repeated and persistent fraud or
illegality in violation of Executive Law§ 63(12) by issuing false financial statements.

FIFTH CAUSE OF ACTION
Pursuant to Executive Law § 63(12) Repeated and Persistent

Illegality: Conspiracy to Falsify False Financial Statements under
New York Penal Law

(Against All Defendants)

800. Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

801. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

802. Atall relevant times, Defendants have engaged in carrying on, conducting, or the

transaction of business in New York within the meaning of Executive Law § 63(12).
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803. Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

804. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

805. In New York, a criminal conspiracy consists of an “agreement to cause a specific
crime to be committed together with the actual commission of an overt act by one of the
conspirators in furtherance of the conspiracy.” Robinson v. Snyder, 259 A.D.2d 280, 281 (1st
Dep’t 1999).

806. Defendants’ acts and practices, such as making or causing to be made materially
inaccurate written instruments purporting to describe Donald Trump’s financial condition, reflect
the existence of an agreement to issue false financial statements as defined under the New York
Penal Law.

807. At least one of the Defendant co-conspirators engaged in an overt act, such as
preparing the Statements, certifying the Statements’ accuracy, signing letters necessary to the
Statements’ issuances, preparing supporting information, contributing supporting information, or
conveying such information to third parties, in furtherance of the agreement.

808. Overt acts in furtherance of the conspiracy occurred as late as 2019, 2020, 2021,
and 2022.

809. Thus, Defendants engaged in a conspiracy to issue false financial statements as
defined by New York Penal Law.

810. Defendants’ conduct in this regard was “repeated” in the sense that it occurred

multiple times or affected more than one person.
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811. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

812.  With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the unlawful conspiracy to issue false financial statements was committed
by one or more of their high managerial agents acting within the scope of the agent’s
employment.

813. Consequently, Defendants have engaged in repeated and persistent fraud or
illegality in violation of Executive Law§ 63(12) by conspiring to issue false financial statements.

SIXTH CAUSE OF ACTION

Pursuant to Executive Law § 63(12) Repeated and Persistent
[llegality: Insurance Fraud under New York Penal Law § 176.05

(Against All Defendants)

814. Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

815. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

816. Atall relevant times, Defendants have engaged in carrying on, conducting, or the
transaction of business in New York within the meaning of Executive Law § 63(12).

817. Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

818. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one

person.”
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819. Pursuant to Executive Law § 63(12), Defendants’ acts and practices constitute
insurance fraud under the New York State Penal Code.

820. Under New York State Penal Law §176.05, “[a] fraudulent insurance act is
committed by any person who, knowingly and with intent to defraud presents, causes to be
presented, or prepares with knowledge or belief that it will be presented to or by an insurer . . . or
any agent thereof: 1. any written statement as part of, or in support of, an application for the
issuance of . . . a commercial insurance policy, . . . or a claim for payment or other benefit
pursuant to an insurance policy . . . for commercial or personal insurance that he or she knows to:
(a) contain materially false information concerning any fact material thereto; or (b) conceal, for
the purpose of misleading, information concerning any fact material thereto.”

821. Defendants, through their conduct described above, knowingly and with the intent
to defraud presented, caused to present, or prepared, written statements in support of applications
for insurance knowing they contained materially false information concerning facts material to
those applications, and/or concealed, for the purpose of misleading insurers, information
concerning facts material to those written statements.

822. Defendants’ conduct in this regard was “repeated” in the sense that it occurred
multiple times and affected more than one person.

823. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

824.  With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the insurance fraud was committed by one or more of their high

managerial agents acting within the scope of the agent’s employment.
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825. Consequently, Defendants have engaged in repeated and persistent illegality in
violation of Executive Law§ 63(12) by committing insurance fraud.
SEVENTH CAUSE OF ACTION
Pursuant to Executive Law § 63(12) Repeated and Persistent Fraud
or Illegality: Conspiracy to Commit Insurance Fraud under New
York Penal Law
(Against All Defendants)

826. Plaintiff repeats and re-alleges the paragraphs above as if fully stated herein.

827. New York Executive Law § 63(12) empowers the Attorney General to seek
restitution, damages, and injunctive relief when any person or business entity has engaged in
repeated fraudulent or illegal acts or otherwise demonstrates persistent fraud or illegality in the
carrying on, conducting or transaction of business.

828. Atall relevant times, Defendants have engaged in carrying on, conducting, or the
transaction of business in New York within the meaning of Executive Law § 63(12).

829. Persistent fraud or illegality under Executive Law § 63(12) is broadly defined to
include continuance or carrying on of any fraudulent or illegal act or conduct.

830. Repeated fraud or illegality under Executive Law § 63(12) includes “repetition of
any separate and distinct fraudulent or illegal act, or conduct which affects more than one
person.”

831. In New York, a criminal conspiracy consists of an “agreement to cause a specific
crime to be committed together with the actual commission of an overt act by one of the
conspirators in furtherance of the conspiracy.” Robinson v. Snyder, 259 A.D.2d 280, 281 (1st
Dep’t 1999).

832. Defendants’ acts and practices, such as causing to present, or preparing, written

statements in support of insurance applications, knowing such statements to contain materially
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false information concerning facts material to those applications, and/or concealing information
concerning facts material to those written statements, reflect the existence of an agreement to
commit insurance fraud as defined under the New York Penal Law.

833. At least one of the Defendant co-conspirators engaged in an overt act, causing to
present, or preparing, written statements in support of insurance applications, knowing such
statements to contain materially false information concerning facts material to those applications,
and/or concealing information concerning facts material to those written statements, in
furtherance of the agreement.

834. Thus, Defendants engaged in a conspiracy to commit insurance fraud as defined
by New York Penal Law.

835. Defendants’ conduct in this regard was “repeated” in the sense that it occurred
multiple times and affected more than one person.

836. Defendants’ conduct in this regard was “persistent” because it continued and was
carried on over the course of several years.

837. With respect to Defendants that are not natural persons, they are liable for the
additional reasons that the conspiracy to engage in insurance fraud was committed by one or
more of their high managerial agents acting within the scope of the agent’s employment.

838. Consequently, Defendants have engaged in repeated and persistent illegality in

violation of Executive Law§ 63(12) by conspiring to commit insurance fraud.
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VI. PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that the Court enter an order and
judgment granting the following relief to remedy the substantial, persistent, and repeated
fraudulent and misleading conduct in the business of the Trump Organization occurring since
2011:

A. Cancelling any certificate filed under and by virtue of the provisions of section
one hundred thirty of the General Business Law for the corporate entities named
as defendants and any other entity controlled by or beneficially owned by Donald
J. Trump which participated in or benefitted from the foregoing fraudulent
scheme;

B. Appointing an independent monitor to oversee compliance, financial reporting,
valuations, and disclosures to lenders, insurers, and tax authorities, at the Trump
Organization, for a period of no less than five years;

C. Replacing the current trustees of the Donald J. Trump Revocable Trust
(“Revocable Trust”) with new independent trustees, and requiring similar
independent governance in any newly-formed trust should the Revocable Trust be
revoked and replaced with another trust structure;

D. Requiring the Trump Organization to prepare on an annual basis for the next five
years a GAAP-compliant, audited statement of financial condition showing Mr.
Trump’s net worth, to be distributed to all recipients of his prior Statements of
Financial Condition;

E. Barring Mr. Trump and the Trump Organization from entering into any New
York State commercial real estate acquisitions for a period of five years;

F. Barring Mr. Trump and the Trump Organization from applying for loans from any
financial institution chartered by or registered with the New York Department of
Financial Services for a period of five years;

G. Permanently barring Mr. Trump, Donald Trump, Jr., Ivanka Trump, and Eric
Trump from serving as an officer or director in any New York corporation or
similar business entity registered and/or licensed in New York State;

L. Permanently barring Allen Weisselberg and Jeffrey McConney from serving in

the financial control function of any New York corporation or similar business
entity registered and/or licensed in New York State;
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J. Awarding disgorgement of all financial benefits obtained by each Defendant from
the fraudulent scheme, including all financial benefits from lenders and insurers
through repeated and persistent fraudulent practices of an amount to be
determined at trial but estimated to be $250,000,000, plus prejudgment interest;
and

K. Granting any additional relief the Court deems appropriate.
Dated: New York, New York
September 21, 2022
Respectfully submitted,
LETITIA JAMES
Attorney General of the State of New York

By:

Kevin Wallace

Kevin Wallace
Andrew Amer
Colleen K. Faherty
Alex Finkelstein
Wil Handley

Eric R. Haren
Louis M. Solomon
Austin Thompson
Stephanie Torre

Office of the New York State Attorney General
28 Liberty Street

New York, NY 10005

Phone: (212) 416-6376
kevin.wallace@ag.ny.gov

Attorneys for the People of the State of New York
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VERIFICATION

Kevin Wallace, an Attorney admitted to the Bar of this State, hereby affirms and certifies
that:
1. I am an attorney in the Office of Letitia James, Attorney General of the State of New
York, who appears on behalf of the People of the State of New York as Plaintiff in this
proceeding. I am duly authorized to make this verification and am acquainted with the facts in
this matter.
2. I have read the annexed verified complaint, know the contents thereof, and state that the
same are true to my knowledge, except for those matters alleged to be upon information and
belief, and as to those matters, I believe them to be true.

Dated: New York, New York
September 21, 2022

Kevin Wallace
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greenfield4civilcourt « Follow
Arte Cafe NYC

greenfield4civilcourt Such a great Sunday witl
@westsidedemocrats - a powerhouse democr:
working to promote progressive policies in bo
and national arenas!

Edited - 36w

Qv

26 likes

ANUARY 15

@ Add a comment...

ﬂ greenfield4civilcourt « Follow
¢

Golden Unicorn Restaurant

ﬂ greenfield4civilcourt Thrilled to spenc
" evening with @udo.nyc honoring the i
and tireless work of @rep_velazquez !!

Edited - 49w

@ jennylamlow Thank you for joining us!
49w 2 likes Reply

L7

29 likes

OCTOBER 13, 2022

@ Add a comment...



{ 'r'( 8 greenfieldacivilcourt - Follow

ﬂ greenfielddcivilcourt So thrilled to attend the Chelsea Reform
| Democratic Club Founcers’s brunch today honoring incredidle
and fearless lifelong public servanis like @senschumes and
@repmaloney .

Thank you @crdenyc for a fantastic event!!!

73w

“ swonderoh

w 1lke Reply

a

Qv W

47 likes

ﬂ greenfield4civilcourt « Follow

Mount Olive, New Jersey

ﬁ greenfield4civilcourt So happy to be i

¢ with @votebluenyc canvassing for
@malinowskifornj !! Midterms are in 3(
the battle for control of the House has
been more critical!! Please take a mom
or text anyone you know in a swing ste
them what their voting plan is! #holdtt
#choiceisontheballot #democracyisont
#voteblue2022

Edited - 50w

QQV

20 likes

OCTOBER 8, 2022

@ Add a comment...




‘ﬂ greenfield4civilcourt « Follow
T.J. Byrnes Bar & Restaurant

‘ﬁ‘ breenfield4civilcourt}\Nonderful to kick off th
with my friends at @did.nyc !!! They always kn
throw a great party for a great cause! Donatio
@shelteringarmsny who works to address the

social inequity in the most challenged commu
NYC.

Also special shout-out to the many electeds w
up to support!!!

@chrismartenyc @nycdistrict1

CQAY

36 likes

JANUARY 7

@ Add a comment...

‘a greenfield4civilcourt « Follow
The Nations! Arts Clubs

ﬂ greenfield4civilcourt Nasty weather wasn't go
these amaang cemocratic groups and elected
from gathering and working to build commun
engagemen:! Thanks o
@harveytorny
SEreshmapateinyc
Hmas_manzamnta
@erdonyc
@coda les
@esindivisible
fuldendemocraticciub

QY

31 likes




ﬂ greenfield4civilcourt « Follow
The Porch

‘ﬁ breenfield‘tcivilcourt}wNas an absolute pleasu
this Sunday with the @officialfredsam democ
who is not only on the front lines fighting for
community every single day, but also knows t

throw an excellent party!

Was so inspiring to be alongside courageous
advocates and leaders as they share their stor
receive some much deserved recognition!!

@roseplnyc

SRS T Y PSR

Qv

30 likes

OCTOBER 23, 2022

@ Add a comment...
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greenfield4civilcourt « Follow
b Lower East Side Manhattan

After being rated as “Most Highly
Qualified” by the Democratic Screening
Panel and securing the endorsement of two
local Democratic political clubs and many
local politicians (for all of which | am most
grateful), | am withdrawing from the 2022
primary for the 2nd Municipal Court
District. Two candidates who have major
financial resources will be left to run
against each other. Although this wasn’t
my year, | am optimistic that 2023 will be. |
will enter the panel(s), hope to be reported
out again, and hit the ground running.
Keep an eye on this space, and | hope that R%eIY

you will support me in 2023! e

@ Add a comment

ﬁ greenfield4civilcourt Thank you for all your support.
. Edited - 82w
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a greenfleldacivilcourt « Follow
b Abingdon Square Park

‘a greenfieldacivilcourt It's 3 beautiful day to be petitioning
with the @villagedems who have endorsed incredible
like

@bowendcivilcourt and #deberanglick
Edited

ey

oQv W

22likes

© Addacomment
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PEOPLE OF THE STATE OF NY v.
DONALD J. TRUMP, et al

October 2, 2023

Page 1 | Proceedings Page 3
1 SUPREME COURT OF THE STATE OF NEW YORK . .
COUNTY OF NEW YORK - CIVIL TERM - PART 37 1 THE COURT: Good morning, everyone. I'm Judge
2 X 2 Arthur Engoron, and that is the correct pronunciation of
3 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA  Index No.
JAM ESKATTORNEY GENERAL OF THE STATEOFNEW  452564/22 | 3 my surname. En-gor-on, not Eng-o-ron or even worse
g YR i, 4 En-gu-ron.
€73 -aganst- 5 Before we start the actual trial in this matter,
o %%l)l@ II5DI \‘}JI\IIQI%J}A\\A'IERPJ(I\)/II\I!’A k II?LTEl?\IUV'\\A/ Ei ggE;LEBRé %G 6  I'll hear from the attorney from the various news
JEFFREY MCCONNEY, TH‘E DONALD J. TRUMP ! 7 Orgar.llzatlons, WhO, |ast Fl’lday, f||ed an appllcatlon fOI‘
° PRSI TSI RN N o ostan fomsof pressacoss
O N AN ARG MEM AER TRAMP ENDERVOR | o R U foe orting, your Honr.
11 OLD POST OFFICE. LLC; 40 WALL STREET, LLC: AND |10 THECOURT: Goodmorning.
SEVEN SPRINGS, LLC; 11 MR. BALIN: Robert Balin of Davis Wright
%% Defendants. 12 Tremaine, LLP for 18 news organizations that made a press
14 13 application for access on Friday.
60 Centre Street .
15 BENCH TRIAL New York, New Y ork 14 Y our Honor, | start by saying | want to thank
16 October 2, 2023 15  the Court. | note the Administrative Judge of this
BEFORE 16  sectionishere, aswell asthe Director of Public
1; HONORABLE ARTHUR S. ENGORON 17  Information for the Court System; and, I'd like to thank
. 18  you because you've granted, already, many of the requests
19 APPEARANCES
20  OFFICE OF THE ATTORNEY 19 that werein our Friday letter.
OF THE STATE OF NEW YORK - LETITIA JAMES i
21 ATszoﬂ\)' 52( S StFrgtlatR THE PLAINTIEE 20 | have only two requests to make of your Honor
22 Raw YorK, New Y ork 10005 21 thismorning. Firgt, |s_to permit apool tel evision
BY: KEVIN WALLACETE : 22 cameraperson to televise the opening and closing
23 gﬂ'blp%%'v\l KMFEAI‘QH E@QY Q. 23 statements of the defense counsel and the Attorney
24 ERIC HAREN, ESQ. 24  Genera
LOUISM. SOLOMON, E ) . . .
25 SHERIEF GABER, ESQ. R 25 I'd start by saying |'ve asked both sides their
Page 2 | Proceedings Page 4
% 1 positions. The New York Attorney General does not
3 2 oppose. Defense counsel does not take any position and
4  ATTORNEYSFOR THE DEFENDANTS 3 ppose. Y Post
101 North Monroe Street, Suite 750 eavesit to your Honor. Your Honor, | believeif ever
5 T%I [ ahassees_l_d Florida 3230% 4  there was acase that justified the public understanding
6 Bﬁ_‘ AZl_,L\RRlo P. IP:|I_|IEIFDI\4 EKleE ESQ. 5 what their legal arguments are -- it's not about
; JESUS M. SUAREZ, ESQ. 6  witnesses. What the legal arguments are in this case is
8 7  of such great significance, thisisthat case.
ROBERT & ROBERT, PLLC 8 We have apool TV cameraman outside. His name
o AT5T2%RR'\§<EF}{ gL'TA\OZF\;A\THE DEFENDANTS 9 isTracey Reede. He'sfrom NBC. He has aWhitehouse
10 BYL'J?JII?PEEISR'B%V ég'&é&?ﬁ% 0 10  press pass, a State Department press pas and a Defense
11 ' ) ' ’ 11 Department press pass. | would note, your Honor, that
12 12 televising of opening and closing arguments was allowed
13 K%?gé@é@géb%&rﬁ ESSD%%{;A\[\T DEENLTLSP 13 by aJudgein Westchester County in Peoplev. Olivoin
" 1@%&{%‘;‘ %“é\’ﬁyﬁr%' SOU7't992%40 14 2008, three years after the Courtroom Television Network
15 BY: ALINA HABBA, ESQ. 15 cese
16 We believe it is permitted, and, itisup to
16 o . .
MORIAN LAW, PLLC 17  your Honor. It'swithin your discretion. There are
17 AngEa'\s't%ﬁngﬁegtngﬁgigo'\éDANTS 18  variousfactors. One, isthe positions of the parties.
18 New York, New York 1016 19  Two, iswould it disturb the proceedings. Y our Honor, |
19 BY: ARMEN MORIAN, ESQ. 20  can bring the cameraman and his camerain, if you'd like.
20 21 Three, isthe type of case. | can hardly
%% 22  overdtate the significance of this case. Four, safety.
23 LISA M. DE CRESCENZO, 23 Fiveis. Maintaining decorum. | believeall of those
24 OFFICIAL COURT REPORTERS 24 factorsaremethere.
25 25 So, your Honor, that is our first request. |
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Page 5

know you have other things to do and | don't want to take
your time.

THE COURT: Give me a second.

(Brief pause.)

THE COURT: That's more difficult, amore
fraught request than you might expect or other people
would expect. I'm afraid I'm constrained to deny it.

MR. BALIN: Thank you, your Honor, for your time
onit.

The second request-- | thank the Court. You've
permitted laptop use, which, | believe, is surely
necessary in the courtroom for this type of proceeding.
The concern expressed to me by a number of members of the
pressisthat with so many members of the press using the
Wi-Fi in this courthouse, that it may either crash or it
may slow down.

Therequest that | have for the Court isto
allow what are called remote hotspots. A number of the
members of the press have them and to use cell phones
solely for the ability to get to the Internet and get to
their newsrooms. That was the second request | have for
your Honor.

THE COURT: Granted.

MR. BALIN: All right. Y our Honor, thank you
very much.
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to those, the less often the better.

The basic schedule to which we'll adhereis
Monday through Thursday, 10 am. to 1 p.m. then a
one-hour-and-15-minute lunch break, then 2:15 through
4:30 p.m.. on Fridays, we'll only have the morning
session, 10:00 to 1:00.

Months ago, | declared that the trial would
commence today, October 2, 2023, come hell or high water.
Meteorologically speaking, we've had the high water but
we're ready to go. | commend all counsel for adhering to
my tight schedule and for their Herculean efforts to get
us where we are today.

This case has esteemed counsel. On one side, we
have an Attorney General. On the other side, we have a
former Solicitor General. Inthe middle, we have me, a
generalist, meaning that | know alittle about alot.

Onething | know alot about isthe legal
definition of fraud. Common law, meaning law before we
al came of age. Fraud, also known as misrepresentation,
has five elements.

First, amaterial statement. Second, falsity of
that statement. Third, scienter, lawyer talk meaning
that the defendant knew that this statement was false.
Four, the plaintiff's justifiable reliance, and five,
damages.

Proceedings
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THE COURT: You'rewelcome. I'm alowing five
or so pool photographers. Arethey waiting to comein
now?

(Photographs taken.)

THE COURT: The name of the case that brings us
here today is People of the State of New Y ork by L etitia
James, Attorney Genera of the State of New Y ork, versus
Donald J. Trump, et al., meaning, and others.

The index number, which is how we keep track of
cases around here, and might help you to follow it on the
New York State Court's electronic filing system,
affectionately known by its acronym as NY SCEF is
452564/2022.

Early this morning, | received an application
from plaintiff seeking to discuss some housekeeping
matters. | will address those matters after opening
statements. Thetrial is scheduled to last from today
until December 22, 2023, the Friday before Christmas.

| intend to speak now for approximately five
minutes. Call it my opening statement. Soon after
which, counsel for each side will make their, no doubt,
longer opening statements.

For the next three months after that, | hope
that the only words | will utter are sustained,
overruled, and let's take a ten-minute break and even as
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Common-law fraud is not an easy case to prove.
Material, according to whom? How do we know what the
defendant knew? What reliance isjustifiable? Then
along came Jacob Javitz. Nowadays, he's best known for
the convention center and for the federal office building
directly across the street from us, which you can
actually see out our windows, both named for him.

Before that, he was best known as the long-term
United States Senator from New York. Before that, he was
the Attorney General of the State of New Y ork, the
position that M's. James now occupies.

In 1956, he convinced New Y ork State to adopt
what is now codified as Executive Law Section 63(12)
which gives the Attorney General the authority to
investigate and bring actions against any entities that
allegedly engage in "repeated fraudulent or illegal acts
or otherwise demonstrate persistent fraud or illegality
the carrying on, conducting a transaction of business."

Subsequent case law has construed that to mean,
or a least to include, false statements used in
business. Incidentally, Javitz was a savvy politician.
He was born on the lower eastside, so very near here.
When he campaigned on his home turf, he called himself
Jacab Javitz. When he campaigned on the posh upper
eastside, he called himself John Javitz, and, when he

SUPREME COURT - NY COUNTY
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campaigned upstate, he called himself Jake Javitz. |
want to make sure Mr. Kise returns to Florida with some
New York history and political street smarts.

The complaint in this case consists of seven
causes of action. There are no counterclaims, at least
not in court. Thefirst is known as the standard on
Section 63(12) claim. The other six are claims that
defendants violated Section 63(12) by violating various
sections of New York's Penal Law.

Asall, or most, of you know, six days ago, on
Tuesday September 26th, | granted plaintiff summary
judgment only on liability and only on the first cause of
action. What's left to be tried and decided are, first,
either liability or exoneration on the other six causes
of action and, second, monetary damages or other relief.

Plaintiff is seeking disgorgement of alleged
ill-gotten gains and to limit defendant's ability to
conduct businessin New Y ork.

Y ou have probably noticed or already read that
this case has no jury. Neither side asked for one and,
in any event, the remedies sought are all equitablein
nature, mandating that the trial be a bench trial, one
that a Judge alone decides. | promise to do my best,
despite my lame attempts at humor.

As| said in an earlier phase of this

Opening Statement - Plaintiff/Wallace
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Statements of Financial Condition for Donald J. Trump
were false and misleading in each year from 2011 to 2021.

We have already proven that those statements
were then repeatedly and persistently used in the conduct
of business after July 13, 2014. We have also proven
that each of the defendant's entities and individuals
alike participated in that fraud. So, what remains for
usto prove at trial ?

First, the People will establish that each of
these defendants further violated Executive Law 63(12) by
engaging in repeated and persistent illegal actsin the
conduct of business.

The second thing we will show is that those
illegal acts, together with the fraud we've already
established, entitles the People to all of the equitable
relief that we're seeking, including abar on new
commercial real estate transactions, a bar on borrowing
on New Y ork banks, an industry bar for each of the
individual defendants, removal of trustees, and an
accurate GAAP compliance Statement of Financial Condition
for Donald J. Trump.

Finally, the People will demonstrate that the
Court should disgorge the financial benefits each of
these defendants obtained from their illegal conduct.
Now, what illegal acts do we intend to prove?

Opening Statement - Plaintiff/Wallace
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litigation, | take my job very seriously, and, | know
that counsel and the parties do, likewise. The acoustics
in this room are not too bad, as you can hear, | hope,
but I'm sure everybody will be hanging on to every word
you say. So, | beseech counsel to speak slowly, loudly,
clearly, and, as I'm doing, directly into the microphones
so that everyone in the bleacher seats may hear you.

Now, let'slisten to plaintiff's opening
statement.

MR. WALLACE: Thank you, your Honor. Kevin
Wallace for the Office of the Attorney General.

Some of what | heard, I'm just going to double
up on what you just talked about. Thefirst of whichis
that, obviously, the case today --

THE COURT: | hear feedback.

MR. WALLACE: Okay.

(Brief pause)

THE COURT: Please continue and we'll see how it
sounds.

MR. WALLACE: Thank you, again, your Honor. As
| mentioned, | may cover some of the ground that you
aready did.

First of al, the casetoday is, obvioudly,
significantly different than it was just aweek ago. At
this point, the People have already proven that the

Page 10
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First, we will prove defendantsillegally
falsified business recordsin violation of New Y ork
Criminal Law. We will show the defendants committed this
illegal act by making false entries in the records of
Trump Organization and, by extension, the records of
their accountants, the banks, and other counterparties
that received the fraudulent Statements of Financial
Condition.

We will show the defendants made these false
entries with the intent to defraud. We'll also show that
the defendants conspired to make these false entriesin a
separate criminal violation.

The next crime we will establish isissuing
false financial statements. We will show that with
intent to fraud, each defendant participated in, or have
knowledge of the creation of awritten instrument, here
the Statement of Financial Condition that described
Donald J. Trump'sfinancial condition in a manner that
was inaccurate in a material way.

We will further prove that the defendants also
violated thislaw by representing, in writing, that the
statements were true while knowing that they were
materially inaccurate and, once again, we'll show the
defendants conspired to create and use these false
statements, a separate criminal violation.
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Next, well prove that the defendants committed
insurance fraud in violation of New York Criminal Law.
We will establish thisillegal act by showing that the
defendants, acting with intent to defraud presented the
materially false financial statementsto insurersin
connection with the application to renew their insurance.
Again, we will show the defendants conspired to commit
thisinsurance fraud.

Now, for each of these claims, the fact the
Statements of Financial Condition were false and
misleading has aready been established. That's been
decided. Insurance fraud and false financial statement
counts both require the misstatements be true and while
the evidence we present of the coming weeks and months
will certainly show the materiality of defendant'slies,
thisissue has also already been decided.

The Court has already found that the People
submitted conclusive evidence that between 2014 and 2021,
the defendants overvalued the assets in the statements
between $812 million and $2.2 billion per year. There's
no world in which that, an overstatement of that sizeis
not material.

So, the two partsto thistrial that are new
from the summary judgment proceeding are intent and
conspiracy. Let me start by talking about intent. The
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From 2016 to 2021 the Statement of Financia
Condition stated that it was Donald Trump, Jr. and Allen
Weisselberg, the trustees from Mr. Trump'strust, who
determined the estimates of current values; and, again,
that included individual properties like Trump Tower and
40 Wall Street.

What about Eric Trump? For years, he served as
a source of valuations for properties like Seven Springs
shown herein 2012 and, again, 2014 and 2015. In 2021,
Eric Trump personally oversaw the intention of Whitley
Penn and their work on the statement.

What's more? Each of the defendants certified
the banks, time and again, that statements were true and
correct. Donald Trump, from 2011 through 2015, he
certified the Deutsche Bank and statements presented of
financial condition fairly in all material respects.

From 2016 to 2020 Donald Trump, Jr. certified
the Deutsche Bank with the statements presented of his
father's financial condition fairly in al material
respects.

In 2021, Eric Trump certified the Deutsche Bank
that the statements presented his father's financial
condition fairly in all material respects. In multiple
years, Allen Weisselberg certified to Ladder Capital that
Donald Trump's net worth was true, correct, and complete,
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intent to fraud here on the part of the individual
defendants and entities they owned and operated is
self-evident.

The defendants knew that the statements were
false. They then used them to obtain and maintain
benefits they were not entitled to. That isthe
definition of intent. Now, most of the individua
defendants have argued that they lack the requisite
intent because they didn't know the statements were
false.

With the exception of Mr. McConney, they claim
they weren't involved in the valuation process and had
nothing do with the preparation of statements. The Court
will be able to judge for itself the credibility of those
denials when defendants appear on the stand and offer
them, but, if those denials are true, the defendants were
lying year after year after year to Mazars, to the banks,
to any reader of the statements, and, that's because the
defendants made the exact opposite representation for
years.

From 2011 to 2015, the Statement of Financia
Condition represented that every estimate of current
value was determined by Mr. Trump. That included
individual properties like Trump Tower and 40 Wall
Street.
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and fairly presented his financia condition.

Even Jeff McConney got into the act of passing
these statements off to lenders, including the lender on
Seven Springs. When it came time to testify under oath,
the defendants wanted nothing to do with these
statements. They refuted each of these representations.

Eric Trump denied he had any knowledge of the
statements whatsoever.

(Video played.)

Let's move on to the critical question of who's
responsible for making sure that the statements complied
with GAAP. None of the defendants would take
responsibility. Let's start with Donald Trump, Jr., as
trustee. He, together with Weisselberg, was responsible
for GAAP presentation of the statements from 2016 until
2021. What did he say at his deposition?

(Video played.)

MR. ROBERT: Y our Honor, objection.

THE COURT: Hold on. Okay, go ahead.

MR. ROBERT: The examinations under oath are not
part of this case. That's not from Mr. Trump's
deposition. It'sfrom his examination under oath. The
Attorney General did not take his deposition in the
instant case. This goesto the motionsin limine we
discussed last week.
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| object to the use of this EUO as part of the
Attorney General's opening statement and ask that it be
stricken.

THE COURT: Denied. | don't believe that'sa
correct statement.

MR. WALLACE: Thank you, your Honor. Moving on.
What about the other trustee, Allen Weisselberg, the
Chief Financial Officer of the company? What did he know
about the GAAP?

(Video played.)

(Continued on the following page..)
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None of that was true. Defendants never ordered
appraisals from Newmark, or Cushman, or anyone else when
they were preparing the Statement of Financial Condition,
and your Honor has heard defendants tell you that they were
not obligated to use appraisals, even if they had them.
So, not only was it alie that they were ordering
appraisals for the statements, they were ignoring the ones
they had, and any claim of innocence or mistake may be most
clearly refuted by the inflation of the triplex apartment,
Donald Trump's personal residence, from 11,000 square feet
to 30,000 square feet, nearly tripling the value.

Y our Honor iswell acquainted with this story.
In March of 2017, while the 2016 Statement of Financial
Conditions was being prepared, the defendants received an
email inquiry from areporter at Forbes. Alan Garten,
genera counsel of the Trump Organization, then forwarded
that email to Eric Trump, Alan Weisselberg, and Donald
Trump, Jr. Among the questions, President Trump has told
Forbes in the past that his penthouse occupies 33,000
square feet. If the 1994 declaration is accurate and
up-to-date, it shows President Trump's apartment is
10,996.39 square feet.

Now, the answer to that question isyes, it was
accurate and up-to-date. It showsthe size of the
apartment at 10,996.39 square feet, signed by Donald J.
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MR. WALLACE: What about Donald Trump? Who did
he rely upon to make sure that statements were prepared
according to G.A.A.P?

(Video played.)

MR. WALLACE: Now, al of these denials put the
defendants in an impossible bind. The Court has already
found that statement to be false, based on the inflated
violations, and while the defendants may hope that these
denials will help them to avoid liability for the
inflation, the denials, we believe, that defendants lied
about their involvement, certified the statements to banks
an insurers; lied about the oversight they provided; lied
about conforming with G.A.A.P.; and the defendants are | eft
to answer the classic question: Were you lying then, or
are you lying now?

But, even beyond these corrections and
implausible denials, there's ample evidence of intent,
based on the defendant's knowing and intentional lies.
Alan Weisselberg told an insurance underwriter that the
fair value for the propertiesis appraised annually by a
professional firm. Thisyear, it was done by Newmark
Group, and it's previously been done by Cushman &
Wakefield. Thereason for the change istheindividual at
Cushman & Wakefield with whom the organization had a
long-standing relationship with, moved to work at Newmark.
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Trump.
What happens next? After working over the

weekend on Monday, March 6th, Alan Garten writes to Amanda

Miller, in the press office of the Trump Organization, "

handled everything except Trump World Tower and Trump
Tower." Sheresponds, "Thank you, Alan. | spoketo Alan
W.," Alan Weisselberg, "re: TWT and TT," Trump Tower. "We
are going to leave those alone." They weren't going to

touch the value of the penthouse.

And what happens next? On March 10th, 2017, Alan
Weisselberg and Donald Trump, Jr. certify the accuracy of
the Statement of Financial Condition to Mazars, just four
dayslater. That Statement of Financial Condition included
avauation of Mr. Trump's apartment that was 30,000 square
feet. Thisisdirect evidence that the inflated penthouse
valuation was not an innocent mistake, but an intentional
lie.

It's further aided by the fact that a few months
later, on May 3rd, 2017, Forbes publishesits article.
Donald Trump has been lying about the size of his
penthouse. This marks the end of the inflation of the
penthouse on the Statement of Financial Condition. The
inflation had been publicly disclosed, and they stopped
using it in their valuations.

Let'stak alittle bit about conspiracy, now.
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Courts recognize that, because conspiracies are secretive
endeavors, they often have to be inferred from
circumstantial evidence, and confirmed by overt acts.
Well, that kind of evidence certainly existsin this case,
but we also have direct evidence of the scheme to inflate
Mr. Trump's net worth.

Michael Cohen testified to this, when he was
deposed by defendants. Let'stake alook at one portion of
that testimony.

(Video played.)

MR. WALLACE: Now, the defendants may argue that
you can't believe Mr. Cohen, but histestimony is
corroborated by the other evidence in this case, and his
testimony is consistent with that of a current Trump
organization employee, Patrick Birney. Mr. Birney played a
central role in preparing the Statements of Financial
Condition starting in 2017. And what did he say?

"Alan Weisselberg told me, Donald like to see it
go up."

Helikesit to go up, and, "It," | don't think
referred to assets. | think it refersto net worth.

So, we have direct testimony from the people
involved in the scheme to inflate Donald Trump's net worth,
but | would like to talk alittle bit about the overt acts
that prove this conspiracy, the evidence that demonstrates

Opening Statement by Mr. Wallace

© 00N O~ WNP

A
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 23

Financial Condition, again, with Seven Springs valued at
291 million, the triplex valued at 200 million, and Wall
Street, 40 Wall Street, valued at 660 million. The process
kicks off with Jeff McConney and Donald Bender, at Mazars.
Thisisthefirst of anumber of emails with spreadsheets
for back-up for DJT's SOFC.

"This one has been marked up, the 6/30/2014 SOFC,
before Alan's comments. | should be talking to him
tomorrow morning."

Attached to this email we see Mr. McConney's
hand-marked-up valuations; his indications of what the
valueswill be, in 2015. He aso marks up the text in the
draft SOFC. So, let's see what he writes for Seven
Springs.

The mansion at Seven Springs, you can see the
vaueisset at $291 million. You can see Mr. McConney's
handwritten notation, "Okay." Thevalueis going to stay
at $291 million, but by the time the statement is finalized
in March of 2016, that valuation is no longer what they are
going to use. Why? Because of that easement donation. In
order to get the tax deduction from that donation,

Mr. Trump had to obtain an appraisal from Cushman &
Wakefield. Cushman & Wakefield valued the entire economic
value of Seven Springs at $56 million, even before placing
the easement. That includes all the development rights the
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that these are not just innocent differences of opinion, or
mistakes. To do that, let's take alook at how this
valuation plays out, in practice. Asthe witnesses have
explained, these are not just independent valuations, they
are part of a scheme to keep Donald Trump's net worth as
high as possible.

So, let'stake alook at what happened in 2015.
Three properties made big swingsin that year. Seven
Springs, 40 Wall, and the triplex penthouse. Those swings
were connected, designed to prop up Donald Trump's net
worth, and hit the target that Mr. Trump wanted to hit.
The defendants engaged in a shell game.

The value of Seven Springs dropped by
$235 million, because of an appraisal done in connection
with the conservation easement. To prop up Mr. Trump's
overall net worth, Jeff McConney and Alan Weisselberg
removed the individual disclosure of value from Seven
Springs in the statement, and lumped it into a category
with the triplex apartment. They then inflated the
apartment by $127 million. Separately, McConney and
Mr. Weisselberg added $75 million to the value of 40 Wall,
reducing the gap to just 33 million, but each of these
valuations was independently deceptive, and I'll walk you
through some of the examples.

Now, the process for preparing the Statement of
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defendants held on that property.

So, what happens? Seven Springsis no longer
$291 million. Instead, it gets crossed off asan
independent valuation. It then gets buried in the Other
Assets category. You can seeit right here, $557 million.
How do we know that Seven Springs got included in that
category? We have the fina supporting data spreadsheet.
Asyou can see, Seven Springs, per easement, $56 million.

So where does the statement end? In 2014, Seven
Springsis broken out as a separate property with its own
valuation of $291 million. In 2015, after the value was
dropped, they removed the independent valuation. They move
it into anew category, and lump it together with other
assets. No one reading the statement would know that it
dropped, year over year.

So, how do they cover it up? Well, the first
step involves Mr. Trump's triplex apartment. Thetriplex
begins the year valued at $200 million. Thisiswhereit's
been, for many years. You can aready seeit hasthe
inflated 300,000 [sic] square feet, and it's priced at
$6,700 per square foot. To get the number for the
penthouse up, the defendants find anew comp., and valueiit
at $10,900 per square foot, for atotal value of $327,000,
arise of $127 million.

Now, we aready know that that 30,000 square foot
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number isinflated. The 10,900 number is also inflated.
Part of it is because there was a record-breaking sale at
157 that was in no way comparable to Mr. Trump's
40-year-old apartment. But, even the 10,900 number is
wrong. That's not what an apartment sold for, at 157.
That's the square footage of the apartment that got sold.
The actual price was below $10,000, so about athousand
dollars less, meaning another 30,000 of thisisjust from
not using the actual sales price of the square footage
number. Again, inflating the overall value, and putting it
in a category to hide the drop in Seven Springs.

So, on the statement, they eventually need to
make up more of the difference with 40 Wall Street.
40 Wall Street starts the 2015 process valued at $660
million. We can see, right here. It's handwritten in by
Mr. McConney. Now, how did they get to that $660 million?
You can see. They actually disclose that there's a Cushman
& Wakefield appraisal done June 2015 for loan refinancing
with Ladder Capital at $540 million. Thisistheinitia
spreadsheet that goesto Mazars.

Mr. McConney, however, adds value. There's been
additional rental activity in vacant spaces, including a
retail space that gets leased to Dean & Delucathat
generates another $1.4 million in agiven year, and is part
of the $120 million evaluation they want to add to 40 Wall.
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Wall, to the 40 Wall appraisal in thefirst draft. Through
this process, Mr. McConney and Mr. Weisselberg take a $235
million drop in the value of the Seven Springs, and turn it
into a$77 million increase in Mr. Trump's net worth.

Thiswas their process. Thiswastheir
conspiracy.

So, why did defendants do this? Beyond just a
place on the Forbes billionaires list, what does a net
worth of over $6 billion gain Donald Trump? The simple
answer is, the defendant knew that a high-net-worth was
necessary to obtain and maintain certain financial
benefits. When he was first looking for financing on
Doral, Donad and Ivanka Trump had a meeting with the CEO
of Deutsche Bank. After the meeting, Donald sent aletter
with hisfinancial statement attached.

"I'm pleased to enclose the recently completed
financia statement of Donald J. Trump. Hopefully, you
will beimpressed. I'm also including aletter that
establishes my grant value, which is not included in my net
worth statement."”

Donald Trump knew exactly how the statement was
prepared, and he was using it in search of aloan with a
lower rate. Later that year, after negotiating with the
commercial real estate group at Deutsche Bank, the Trump
Organization began speaking to the private wealth
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Well, what's the problem with adding
Dean & Deluca? It'saready included in the appraisal that
had been done by Cushman & Wakefield, but the defendants
and Mr. McConney only send Mazars an excerpt of that
appraisal, thefirst 15 pages, so he does not see that
includes aDean & Delucalease, and it does not include the
fact that they had a different cap rate, as compared to
what Mr. McConney is using.

So, by the end, they use a different technique to
inflate the value of 40 Wall Street, and add another
$75 million. They say that they have done their own
analysis, and it's based on information provided by Douglas
Larson of Cushman & Wakefield in November of 2015, and
February of 2016. Now, you can see, these are just general
questions that they have asked him about various market
activity. Now, who is Doug Larson? Doug Larson isthe
same appraiser who did the valuation of 40 Wall Street, and
valued it at $540 million. He never gave them grounds to
increase the value like that.

So, where does this leave us, in the end? Seven
Springs goes down. It gets combined with the triplex,
which goes up, and 40 Wall goes up, aswell. So, from
December 2015 to March 2016, the defendants increase the
value of thetriplex and 40 Wall by 202 million, and that's
on top of the 120 million they had already added to 40
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management group at Deutsche Bank, and the group offered
significantly lower interest rates, but required the loan
to be on recourse with a personal guarantee, and proof of
guarantors' net worth, but those rates were worth it.

When the Trump Organization first got the offer
from the private wealth group, Ivanka Trump told Alan
Weisselberg and others, "It doesn't get any better than
this." She didn't even want to negotiate on it. But their
in-house lawyer, Jason Greenblatt, immediately saw a
problem: The net worth requirement.

Now, the net worth requirement, the proposal from
Deutsche Bank was $3 hillion. It may be surprising that a
$3 hillion net worth covenant would be a problem for
Mr. Trump, who claimed a fortune well north of that every
year from 2011 to 2021, but nevertheless, Ivanka Trump
tried to negotiate the number down to 2 billion, before
agreeing to 2.5 hillion.

So, year after year, on loan after loan, the
defendants misrepresented Mr. Trump's net worth to obtain
and maintain those favorable interest rates. In fact, the
value of those low interest rates was so profound, they
formed the primary basis for our disgorgement claims. As
our banking expert, Michael McCarty, will demonstrate, the
use of the false Statements of Financial Condition saved
defendants tens of millions of dollars, and those savings
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1 camein every year after the July 2014 statute of 1 be one thing to exaggerate for Forbes magazine or a
2 limitations date, set by the First Department. 2 television audience, they cannot do it while conducting
3 That benefit is measured by the difference 3 business in the State of New Y ork.

4 between the interest rates the Trump Organization could | 4 For that reason, your Honor should bar them from
5 have obtained, if their loans were treated as regular 5 further businessin the State of New Y ork, and reclaim
6 commercial real estate loans, and the interest ratesthey | 6 their ill-gotten gains.

7 actually obtained, using the false financial statements 7 Thank you.

8 with the private wealth management groups, the spread was | 8 THE COURT: When Mr. Robert objected before, |
9 vast, and it lasted for years. 9 said that | don't believe that's a correct statement.

10 On Doradl, after July 2014, the differenceinthe |10 Something like that. | just want to make clear, I'm not

11 interest rates was often more than 8 percent, including |11 doubting your facts. | assume these are completely

12 8.2 percent in 2022. On Chicago, the delta after July 2014 |12 correct. | just doubt the legal conclusion you reached.

13 ranged from 3 to 5 percent, with the broadest spread in |13 Would defendants like to make an opening

14 2022, when it reached 5.45 percent. On OPO, the spread was |14 statement?

15 off around 5 or 6 percent, and was at itswidest in 2021. |15 MR. KISE: Yes, your Honor.

16 When combined with the other loans and 16 THE COURT: Please.

17 transactions entered into by defendants, the direct 17 (Whereupon, there was a pause in the

18 financial benefit was well north of $100 million. With |18 proceedings.)

19 prejudgment interest, the total disgorgement amount iswell |19 MR. KISE: Can you here me now?

20 north of $250 million. We'll ask the Court to recoup that |20 THE COURT: Yes. | hopeevery else can. Aslong

21 entire amount. 21 asthere's no feedback. 1'm already getting enough

22 So, these are the nuts and the bolts of our case; |22 feedback about this case.

23 the how, what, why, and where of the defendants’ fraud. |23 MR. KISE: Certainly, your Honor. Y ou can hear

24 The defendants' challenge this proceeding isto question |24 me your Honor, now?

25 why the case even exists at all; to complain about the |25 THE COURT: Very well.
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1 Attorney General reaching in private transactions; that the | 1 MR. KISE: Okay. Thank you. Sorry about that.
2 transactions were profitable; and that the banks and 2 Asyou know I'm not, technologically, the wizard.

3 insurers, that those financial institutions were 3 So, I'm going to make an opening statement on
4 sophisticated parties. 4 behalf of most of the defendants. Aswe have donein the
5 But, thisisn't business as usual, and thisisn't 5 past, Mr. Robert is going to add afew comments on behal f
6 how sophisticated parties deal with each other, and evenif | 6 of hisclients.

7 it was, there's areason the legidature gave the Attorney | 7 So, you heard an interesting story from the

8 General the authority, under Executive Law 6312, to stepin | 8 government. Needlessto say, we have avery different
9 and police fraud and illegality in the conduct of business | 9 picture of the evidence. We think that the evidenceis

10 in New Y ork, because these are not victimless crimes. By |10 going to establish many things, and often we are looking at

11 hiding their true resources, defendants hid their 11 the same evidence, and often we are looking at different

12 weaknesses. They convinced they banks to take on hidden |12 evidence, but in sum, we think it's going to establish many

13 risk, risk to the tune of hundreds of millions of dollars. |13 things very different than what the government has laid

14 Our financia system, both in this state and in 14 out.

15 this country, depend on honesty to ensure their safety and |15 At the outset, | also -- at the outset of the

16 soundness. We have aready seen the impacts to the banking |16 trial, your Honor, | do want to renew our objection on the

17 system when financial institutions take on hidden risk in |17 limitations issues, and the disgorgement. That is, the

18 2008, and again, just this past year. The defendant's 18 introduction of evidence prior to the July 13, 2014 cutoff

19 claim they never missed a payment and never defaultedona |19 date. | think the 2011 loan discussions that Mr. Wallace

20 loan, but they looked to escape those deals. They sold the |20 just referenced would fall within ambit of that. | realize

21 Old Post Office Hotel, a property they said they would hold |21 that opening statements are not evidentiary, but | want to

22 for decades. They refinanced their Doral loan with asmall |22 just make sure it's clear, on the record. | don't mean to

23 lender in California, at a higher interest rate. Thoseare |23 burden the Court with the objection, but | will, on that.

24 not the actions of a market participant who plays by the |24 Same with disgorgement. We just renew our objection with

25 rules. The defendants got caught lying, and whileit may |25 regard to the disgorgement evidence.
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What we think the evidence is going to establish,
and we think it will be very clear, afew things. First,
that President Trump has made billions of dollars building
one of the most successful real estate empiresin the
world. Itisone of the most highly-successful brandsin
the world, and he has made a fortune, literally, being
right about real estate investments. That consists of
trophy properties that have very little debt, and an
exceptional operating track record.

The claims here, just to place them in context,
they involve a handful of loan transactions. They were al
successful and profitable loan transactions. That's what
the evidence is going to show this Court. There were no
late payments. There were no missed payments. The loans
were al paid back, timely, and the banks made well over
$100 million in interest.

The statements that you have heard so much about,
the statements and certifications, were submitted in
connection with those loan transactions. They represent a
fraction of the overall business operations and business
empire, but they were submitted specifically in connection
with those loan transactions. Only the specific partiesto
those transactions made any submissions. The evidenceis
going to demonstrate that thisis a very compartmentalized
process. The certifications, when they were made, were
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evidence that the government really pointsto isthe
evidence from a serid liar. A serid liar, anindividua
who haslied to everyone he has ever come in contact with,
and he has lied to the courts; he has lied to congress; he
has lied to anyone and everyone he has comein contact
with, but the government hinges its proof on conspiracy, of
agreement to conduct a conspiracy, on a serid liar. We
think the evidence will ultimately demonstrate, that's a
falacy.

In sum, the evidence is going to demonstrate that
there was no intent to defraud; there was noillegality;
there was no default; there was no breach; there was no
reliance by the banks; there were no unjust profits; and
there were no victims.

So first, just to place thisin context, I'm not
going to go through every loan agreement, but as |
mentioned, we are talking about specific transactions. We
are talking about specific loan agreements that fall within
the appropriate statute of limitations period, and as you
can seejust from this cover example, thisis a specific
agreement between specific parties. Here, it's Trump Old

Post Office, LLC and Deutsche Bank Trust Company America.
It's one of the most sophisticated international banksin
the world.

Their agreement, the evidence is going to show,
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true and accurate. The loan covenants were not violated.
The statements were true and accurate in all material
respects, a point that your Honor made, that materiality is
akey component of what we are going to prove.

There were no false entries in records.

Materiality has not been decided, so | would disagree with
the government, that anything has been decided with respect
to materiality. Materiality isgoing to be proven at
trial, and they are going to be held to that proof. There
were no false entries, because if they are not materially
false, they are not false.

The statements complied with G.A.A.P, and the

valuations were derived under what you heard so much about,
and we are going to talk about, briefly, ASC 274. The
statements had valid and obvious disclaimers negating
intent. This goesto intent, materiality and reliance. |
understand the judge's -- your ruling on summary judgment,
but now we are talking about intent, we are talking about
materiality, and we are talking about reliance, and those
valid and obvious disclaimers, the evidence is going to
establish, negate these elements.

The banks themselves conducted their own
independent valuation analysis. The evidenceis going to
show that, aswell. There's no credible evidence of
agreement, a necessary element of conspiracy. Theonly
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was negotiated by top tier counsel. It provided protection
and remedies for the banks. It provided the banks certain
rights. It also made certain representations on behalf of
the borrower. But this document, and a similar document,
the loan agreement between Ladder Capital Finance and
40 Wall Street, LLC -- again, a complex private agreement
between very specific parties, another sophisticated
lending institution, negotiated by top tier counsel --
these agreements are what have and should, as the evidence
will show, govern the relationship between the parties.

There are specific representations that were made
by specific parties, and they relate to, as you can see
from the example -- thisis an example from the May 2016
Statement of Financial Condition, the certification to
Deutsche Bank.

(Continued on the next page.)
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MR. KISE: Importantly, it points out, as Mr.
Wallace noted, it represents fairly, in all material
respects, the financial condition of the guarantor at the
time period presented.

Thisisimportant because if the statements were
not materially false then this certification does not
constitute any evidence of any violations, of either
63(12) or the underlying criminal statutes, that are
being presented, and, | don't think, again, that that has
been decided.

Materiality is an important question that needs
to be decided by this Court in this proceeding. The
statements were materially accurate. First, the evidence
isgoing to show that all the statement values comply
with GAAP and ASC 274. That isavery important point
with respect to intent and materiality, that all the
valuations were derived in compliance with ASC 274.

Importantly, that all of the statements and the
associated Independent Accountant's Compilation Board
incorporated unequivocal disclaimers placing the user on
notice asto reliance. Thisevidence will go directly to
intent. This evidence will go directly to materiality
and directly to reliance.

So, the governing standard is, as I've been
saying, Accounting Standards Codification 274, ASC 274.
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about. You went between 2015 and 2016 from a period
active development -- that's the plain course of action
for the property -- to a different approach, whichisa
conservation easement. Those are fundamentally different
waysto look at property.

Oneis active valuation for active development.
The other isfor purpose of conservation. There'sall
sorts of rules that govern how you calculate the value of
the property for conservation easement versus how you
value for active development.

So, while the government intends to introduce
evidence, clearly from their opening, that that change
was somehow sinister, that there was some nefarious
intent, there was no nefariousintent. It simply
reflects the change in a complex, sophisticated real
estate devel opment organization where you move from
active devel opment to a conservation easement approach.
All acceptable under ASC 274, the evidence will show.

The ASC 274 approved methods do not hinge
substantially on current market conditions but focus on a
long-term perspective. That is current value. It isnot
intended to be a market value model. Importantly,
appraisals are ssimply not the only appropriation
valuation method.

The 40 Wall Street example you heard Mr. Wallace
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The evidenceis going to show that personal financial
statements shall present assets and their estimated
current values and that ECV, estimated current value, is
not the same as fair value or market value, that thereis
great latitude in valuation methodology. Thereisno one
generally accepted procedure in determining the estimated
current value. It does not require a specific method to
be used and there are many ways to value assets and all
are accurate and acceptable, even if they yield different
results.

So, the statements fit within ASC 274. Now,
we're talking about intent materiality, reliance. Those
statements fit within ASC 274. There may be wide
variations between different valuations, but, if comport
with ASC 274 that alone we believe the evidence
demonstratesintent. It certainly negates materiality.

In accordance with this wide latitude,
specifically, the provision that | have up there ASC
274-10-556 provides one of the myriad available bases for
determining the value of property and, asyou can see,
the evidence is going to show us that one of those ways
isthe net realizable value of the property placed on
planned courses of action.

This evidence is going to speak directly to the
Seven Springs example that Mr. Wallace spoke so much
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speak about, again, back to an appraisal. The government
continues to try and convince the Court that that's the
only appropriate methodology. ASC 274 simply does not
provide that, that we don't have to rely necessarily on
appraisals, and, it's not dispositive. There are many
ways and, as long as, again, the valuations fit within
the confines of GAAP and ASC 274, there can be no intent.
There can be no material departure.

We believe that the evidence will show both of
those things. The compliance with ASC 274 will
demonstrate no intent to defraud, and compliance with ASC
274 will demonstrate no material inaccuracies.

The Court will hear, finally, from Professor Eli
Bartov, at the NY U Stern School of Business. Professor
Bartov, among other things, will present evidence
relating to these points on ASC 274, that thereis no
such thing as objective valuation in GAAP.

That valuation is an opinion about price and is
subjective, and, which valuation methodol ogy to choose
and which assumptions to apply, depends on many, many
factors. So, estimated current value under ASC 274,
you'll hear him testify, places very little weight on
current market conditions.

That evidence isimportant, irrespective of the
Court's decision on summary judgment, because it goes to
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intent. It goesto materiality and, ultimately, we say

all of it goesto reliance. Again, compliance with ASC
274 and GAAP negates essential elements and, the evidence
will show, negates essential elements of the People's
case.

The Court will also hear from Professor Laposa,
who will testify about the fact that disagreements,
essentially, asto SOFC valuations does not establish any
fraud. There are disparate but legitimate valuations of
specific property that co-exist. The mere existence of
these disparate valuations for a given property does not,
in itself, establish any specific valuations as
inaccurate, inflated or, as we would say, intentionally
fraudulent.

Thisisthe essence of the commercial rea
estate market place. Buyershaveaview. Sellershavea
view. Banks haveaview. None of them are wrong.
They're just different. When a seller or owner of a
property takes the position and presents his or her
opinion of the value of that property and discloses the
nature of that valuation and presents that, in accordance
with Generally Accepted Accounting Principles and ASC
274, there can be no intentiona fraud. There can be no
material departure, and, there certainly is no reliance.

The statements, as you will hear Professor
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read out of the certificate.

The guarantor made that representation. The
guarantor did not say thisis absolutely, positively
inaccurate. Thisisin accordance with a specific
appraiser's view of the property. Thisisin accordance
with a specific objective for the property.

What the guarantor said in that certificationis
that the foregoing presents fairly, in all material
respects, the financial position of the guarantor of the
period presented, and that is a holistic concept. That
is not an asset-by-asset concept. GAAP aso incorporates
materiality and does apply material items.

You'll hear from Professor Bartov. None of the
items on the statement identified by the Attorney General
as statements or omissions were departures from GAAP.
Any such items were, therefore, immaterial from the
viewpoint of the sophisticated bank and underwriters who
received the statements.

The Independent Accountant's Compilation Report
and the statement notes are a unified presentation. This
isthe disclaimers that you've heard so much about.
Here, again, they are fundamental to our concept of
intent, materiality, and reliance.

Mr. Flemmons, aformer SEC chief accountant will
testify that AICPA standards dictate that the Independent
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Bartov testify, are the beginning, not the end, of a
complex and highly subjective valuation process that
users, like banks, sophisticated banks, and insurance
companies, engage in as they perform their own due
diligence.

Banks and insurers know that the statements are
estimates. They're not designed to be absolutes, and,
again, when the statements comply with GAAP, when they
comply with ASC 274, that negates fully any claim of
intentional fraud.

Materiality is an essential element, asthe
Court has recognized and the statutes make clear. Two
examples of the statutes that are at issue here. The
issuance of afalse financial statement occurs when
something is inaccurate in a material respect.

Insurance fraud occurs when there's some -- any
statement containing the materially false information. We
believe the evidence will show, based on what I've said,
and beyond, that there is no material inaccuracy. There
isno materially false statement.

The Compliance Certificate, as | observed
earlier, using that example, also demonstrates the
importance and significant centrality of materiality.

The foregoing presents fairly, in all material respects.
That material inaccuracy isthe standard. That cannot be
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Accountant's Report and Statement of Financial Condition
are issued together and mutually dependent. Those
statements are not relied upon in avacuum. They must be
reviewed in concert with the Accountant's Report, that
the two are issued together, cross-reference each other
and, therefore, could not reasonably have been viewed by
users as separate documents that were not dependent on
each other.

So, taking just the statement notes, setting
aside the Independent Accountant's Compilation Report,
just taking the statement notes. The evidence will show,
among other disclaimers, there were clear, bright lines
presented to the users, in this case, the sophisticated
banks and insurance companies.

Considerable judgment is necessary to interpret
market data and develop the related estimates of current
value. Accordingly, the estimates presented herein are
not necessarily indicative of the amount that could be
realized upon the disposition of the assets or payment of
the related liabilities. I'm going to come back to that
in aminute.

The use of different market assumptions and/or
estimation methodologies may have a material effect on
the estimated current values that you heard so much
about. So, right here, in the statements, the statements
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themselves, not even the Mazars compilation report-- I'll
get to that but right here in the statement, the evidence
is going to show the statements prepared by certain of
the defendants place the user, any user, on notice that
the amounts are not necessarily indicative of the amounts
that could be realized upon the disposition of the

assets, that the use of different market assumptions and
estimation methodologies may have a material effect on
estimated current value.

The bank will tell you, likein all
transactions, this very standard in sophisticated
commercial real estate transactions. The recipient of
individual financia statements understand there's not an
intentional defrauding. It's simply the opinion of the
owner of the property and they are on notice to do their
own due diligence.

The Independent Accountant's Compilation Report
disclaimer-- this was the Mazars' | etters that
accompanies the statements which, as | said, the evidence
will show, are read together. Users of this financial
statement recogni ze that they might reach different
conclusions about the financial condition of Donald J.
Trump.

It's not possible to state it any more clearly;
and, we think the evidence will show that the banks
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the 2014 credit memo. This credit memo relates to the
OPO loan that-- the Old Post Office loan from the
original didethat | pointed out, the transaction that
closed in August of 2014.

The evidenceis going to show, clearly, and
there are a number of these credit memos, but I'm using
this as an example. The evidence will show, clearly, the
level of detail that the bank conducted in its own
underwriting analysis, that they took the numbers
provided by the borrower and, as you can see clearly,
they dissected those numbers and came up with their own
estimates.

So, in the 2012 year, the client reported number
was 4.5 billion as net worth. The bank adjusted number
was 2.4 billion. 1n 2013, similar result. The client
reported, the borrower reported was 4.9 billion net worth
and the bank adjusted number was 2.6 hillion, yet the
bank proceeded with these loans. They conducted this
sophisticated underwriting analysis. They determined
there was a $2 hillion delta, $2 billion difference
between what the borrower was reporting and what their
own valuation experts determined. Y et, they proceeded
anyway. They conducted their own risk analysis.

As| said, thisisthe heart and sole of
commercial real estate lending. Thisiswhat happens
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understood it fully. The evidence will show that the
disclaimers alone establish that there was no requisite
intent, that there were no material departures, and there
was no reliance. The disclaimer isimportant. We told
the banks what was being provided and al so, importantly,
what wasn't being provided, meaning, we're not providing
you with absolutes. We're not providing you with audited
financial statements.

We're telling you these are our estimates of
current value in accordance with ASC 274 but that you
might reach different conclusions, that the assumptions
we made may not be assumptions you make. So, they notify
users of the statements like Deutsche Bank, like Zurich,
that they need to conduct their own analysis.

As Professor Bartov will testify, the
disclaimers put sophisticated users of the statements,
like Deutsche Bank, on complete notice to perform their
own due diligence which, as you will observe and the
banks themselves will, a sophisticated user like Deutsche
Bank would have performed anyhow in the absence of those
disclaimers.

The evidence will show that the banks are
required to conduct their own independent underwriting
analysis, and, the evidence will show they, in fact, did
perform that analysis. One example, if you look just as
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every day in the city, and, these numbers that are
provided by the owner in accordance with GAAP and in
accordance with ASC 274 are presented as their evidence.

The bank did an even deeper dive on certain
properties. Asthis page reflects, the bank conducted a
much more in-depth analysis of what it described as four
trophy properties. Again, others, other than the
defendants, believe their properties are trophy
properties. They are Trump Tower, Niketown, 40 Wall
Street, and Trump Park Avenue.

Asyou can see, the bank conducted -- thisisa
summary of the analysis the bank conducted but the bank
did its own detailed number analysis and right there on
linefour: The valuations for each of these properties
were discussed with Deutsche Bank's Valuation Services
Group.

The evidence will show that's the valuation
group within Deutsche Bank that's responsible for
conducting independent analyses of collateral,
independent analyses of properties.

They advised on adjustments for each property.
Asthe evidence will reflect, they conducted their own
analysis. For example, on 40 Wall Street, the borrower
had a valuation of $530 million. Deutsche Bank's own
independent underwriting analysis estimated the value at
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1 $500 million. Both of those numbers, theevidencewill | 1 toloan termsthat they couldn't otherwise obtain; but,
2 show, will differ from other appraisals and other 2 thetestimony of the bank officers, themselves, involved
3 valuations. That doesn't make the bank's number 3 inthetransaction, will demonstrate that President Trump
4 fraudulent any more than it makesthe defendant'snumber | 4  was overqualified for these loans, by far.
5  fraudulent. 5 Their testimony also will reflect that President
6 Everyone has a different opinion asto value. 6  Trump didn't violate the loan agreements by making the
7  That isthe sum and substance of the evidence; and, as 7  certificationsthat President Trump did not default, that
8 long asthose opinions are formulated in away that 8  President Trump did not make any false statements, and,
9  comply with ASC 274 and GAAP and they'represented | 9  that the alleged valuation disparities in the statements
10  appropriately, there can be no intent. There can be no 10  did not impact the loan approval or pricing; and, the
11  materiality; and, here, particularly with the disclaimers |11 testimony of the Attorney General's expert is beyond
12 and with the evidence that will be-- the record will be 12 speculativein that regard.
13 repletewith, of independent analyses done by theuser, |13 There's no actual connectivity between what the
14 by Deutsche Bank, there can be no reliance; but, the 14  bank'sindependent sophisticated risk analysis was and
15  Court not need take the defendant's word for this. 15 thebasisfor the disgorgement. They're fundamentally
16 The evidence will include testimony from actual |16  disconnected, and, we believe the evidence will
17  individuasinvolved in the loan decisions, the very 17  demonstrate there is afundamental lack of proof on any
18  decisionsthat the Attorney General is disputing, the 18  of the disgorgement claims, particularly the evidence of
19  very transactions that the Attorney General isfocusing |19  their purported expert.
20 on. 20 So, the summation of what the evidence will
21 These individuals are Thomas Sullivan, David 21 establishis, asyou've heard me say repeatedly, the
22 Williams, Emily Pereless and Rosemary Vrablic, all of |22  statements were materially accurate. They complied with
23 themwereinvolved intheloan decisions. All of them |23 GAAP, ASC 274. There's, therefore, no evidence of intent
24  wereinvolved, in some shape or fashion, inthe process |24  todefraud. The compliance with the acceptable governing
25 by which Deutsche Bank engaged in conducting itsown |25  standards and the adherence to those standards
Opening Statement - Defendant/Kise Page 50 | Opening Statement - Defendant/Kise Page 52
1 analysisand in reaching conclusions. 1  demonstrates that-- will demonstrate that the defendants
2 They will testify that Deutsche Bank conducted, 2 had no intent to defraud.
3  asthey'rerequired to, their own independent risk 3 There's also no evidence of any agreement, an
4  analysis, that they did not rely on the statements. They 4 essential element of conspiracy claim, other than, as|
5  will tegtify that the valuation disparities are not 5  mentioned, from the serial liar, Mr. Cohen. The evidence
6 falsity or fraud, not evidence of any intent to defraud. 6  will establish there was no breach, no late payments, no
7 Indeed, their own independent analysis, as| 7  defaults. The banks profited minorly from their
8  noted, demonstrated a $2 billion difference betweenthe | 8  sophisticated risk-benefit analysis, that those
9 client reported and their own numbers, $2 billion 9  sophisticated banks and insurers were never mislead about
10 difference. Yet, they proceeded with the transaction. 10  anything. Importantly, that the disclaimers notified the
11 They were eager to proceed with the transaction, wisely |11 usersto conduct their own independent underwriting
12 s0, because they made well over $100 millionininterest. |12  analysisin clear terms, fully negating intent.
13 They made a good risk/benefit calculation. 13 Anyone intending to defraud does not say to the
14 The evidence will show that is exactly why they |14  other side, please conduct your own analysis. No, we put
15  did, what they did, and that is how they proceeded. They |15  them on notice, fully on notice through those
16  fully anticipated that the statements provided by the 16  disclaimers. Thelanguageisunequivocal. The evidence
17  borrower were going to be different than their values, 17  will suggest thereis no unjust benefits or profits of
18  and, their testimony will demonstrate and reflect their 18 thedefendants. They were fully overqualified for the
19  view that the statements were not misleading. 19  loan.
20 The bank officers will also testify that 20 The bank's independent underwriting analysisis
21  President Trump was overqualified for the sub-loans, that |21  what created the pricing and loan terms, not the
22 hisnet worth far exceeded the minimum requiredtobea |22  Statements of Financial Condition and certainly not the
23 private weadlth customer. The Attorney General presents, |23  certifications, which came long after, in most cases, the
24  asevidence that they intend to present, as evidence of 24  loansthat the Attorney General seeksto render at issue
25  motive, that somehow the defendants were seeking access |25  here, despite the clear bar of the Statute of
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1 Limitations. 1 THE COURT: Tommy's announcements are probably
2 In sum, there was no illegality. Therewasno 2 pretty loud for you. If you are standing right next to
3 fraud. Thereareno victims; and, we believe the 3 him, it's deafening.
4 evidence will demonstrate the Attorney General has no 4 Can | seejust the attorneys for 60 seconds?
5 case 5 Come on up to the bench.
6 Thank you. 6 (Whereupon, an off-the-record discussion took
7 THE COURT: | just want to ask you two things. 7 place at the bench.)
8 Yousad, I think twice, that the banks were required to 8 THE COURT: Do defendants have other opening
9 doduediligence. Required by who or what? 9 statements from other clients?
10 MR. KISE: You'll hear from their experts. Mr. 10 (Whereupon, there was a pause in the
11 Unéell will comein to testify about the applicable OCC |11 proceedings.)
12 regulations. That'stestimony we think, frankly, should |12 MS. HABBA: No feedback?
13 have beenincorporated in the summary judgment process. |13 THE COURT: No feedback.
14 Respectfully, | understand it wasn't but, certainly, that 14 MS. HABBA: | have afeeling my voice will boom
15  testimony isgoing to be very poignant and very 15 anyway.
16  dignificant here. 16 How are you, your Honor?
17 THE COURT: | think you suggested that under 17 THE COURT: I'm good. How are you?
18  Executive Law Section 63(12) disgorgement is not 18 MS. HABBA: Well, we have been doing this for
19  available asaremedy. 19 threeyears. | first want to say that | incorporate
20 Isthat your position? 20 everything my colleague said, and Cliff Robert will speak
21 MR. KISE: | preserve that as an objection. | 21 after me, on behalf of the children. Asyou know, |
22 understand your Honor's ruling fully. | just didn't 22 represent other individualsin this case, Alan Weisselberg
23 preserve that as an objection but yes. Given your 23 Jeff McConney, the President, and certain entities of the
24 Honor'sruling, we'll certainly speak to that evidence 24 Trump Organization.
25 that the Attorney General intendsto present. Welll 25 | will start by saying that | wasn't planning to
Page 54 | Opening Statement by Ms. Habba Page 56
1  rebut that evidence directly. 1 speak today until | saw what the attorney general said
2 THE COURT: I'm not talking about evidence. I'm | 2 outside, and when | saw the presentation that was just put
3 taking about point of law and it's not a question asto 3 on by Mr. Wallace.
4 what| ruled on. It'saquestion of what the First 4 First, | want to say that this case was brought
5  Department, maybe the Court of Appeals, hasbeen saying. | 5 prior to the Attorney General sitting in office, aswe
6 There's case law that says disgorgement is an 6 know. That is part of this case, unfortunately, because it
7 avalableremedy in a63(12) case. Isn't that what the 7 isapublic case, as your Honor has astutely said. That's
8 law says? 8 why we have press here. That'swhy we are all sitting
9 MR. KISE: We respectfully disagree with your 9 here, right now, three yearslater. This case could have
10  Honor. WEe'l take that up with the Appellate Court. I'm |10 been brought before.
11 not belaboring the point, and, I'm just making notethat |11 | would like to start with some -- I'm going to
12 wehad that legal objection, and, when the time comes, |12 go through Mr. Wallace's testimony first, but before | do
13 well make minor objections that we need to to preserve |13 that, | just want to remind everyone that Ms. James said
14  our Appellate record and we will move on. 14 that she was going to come into the Attorney General's
15 THE COURT: Thank you. 15 office, and she was going to get Trump. She was going to
16 MR. KISE: Thank you. 16 go to work, get Trump, and then go home. Thisisacase
17 THE COURT: We've been going for an hour and |17 brought by the Attorney General, so it is part of this
18 40 minutes. | believe alot of you have been sitting 18 case.
19  herefor alot longer than that. | said one of the few 19 Michael Cohen's testimony was played by
20 thingsl'd say is, let'stake aten-minute break. 20 Mr. Wallace.
21 (Recess taken.) 21 Thank you for playing that, actually.
22 22 | look forward to having Mr. Cohen take the
23 (Continued on the following page..) 23 stand, because when he takes the stand, I'll play the rest
24 24 of the testimony where Michael Cohen, who isa convicted
25 25 felon, whoisaliar, by the Southern District of New Y ork,
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said that the Statement of Financial Condition took three
days, from start to finish. He said that the Statement of
Financial Condition, he did with Alan Weisselberg alone,
and that will be played, as well.

So, thank you for your part, but | will be
putting on mine.

The Attorney General's office would like you to
believe that Donald Trump and his family had a conspiracy.
When they put in their Statement of Financial Condition,
there were -- let's talk about their worth. 1f Donald
Trump and his family wanted to put in a conspiracy, wanted
to defraud banks, as the Attorney General's Office would
have you believe, then there would have been brand. There
would have been therightsto The Apprentice. There would
have been the same brand that got that man elected for
president.

Now, there's lot of peoplein thisroom that
probably don't like that, and | believe that's why we are
here. But, it'safact. We are attacking a sitting
president, and two of his children, and his employees, for
a Statement of Financial Condition which is, frankly, worth
less than what they are worth.

These are sophisticated lenders, your Honor. To
prove their case, they have to show that there was intent
to defraud lenders. These lenders are Deutsche Bank. They
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to hear about this. When you have a home, and you ask for
your tax assessment, no one is giving that top dollar.
That's not accurate. The value isthe value, and the value
of anything -- and they teach this, actually, at HBS, and
at many other schools. They say, the value is what someone
iswilling to pay.

The Trump properties are Mona Lisa properties,
your Honor. So, I'll submit that while you want to look at
atax document, we have experts, renowned experts, who have

said that properties like Mar-A-Lago are worth over a
billion dollars, $1.5 billion, and | assure you that there
is aperson out there that would buy that property, that
spectacular property, for way over abillion dollars. That
isnot fraud. That isreal estate.

Further, | would like to talk about the one thing
that the AG conveniently didn't bring up: WeiserMazars.
Let'sdiscuss Weiser. WeiserMazarsis avery well-known
accounting firm in the State of New York. WeiserMazars, in
their own, in their own agreement with the Trump
Organization stated, and I'm going to read it in, "Our
record will include the following," | quote, "Because the
significance and pervasiveness of the matters discussed
above make it difficult to assess their impact on the
Statement of Financial Condition, users of this personal
financia statement should recognize that they may reach
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aremgjor. We have other lenders we will go through, and
I'll let my colleague go through it in excruciating detail ,
but let me be clear: These lenders made money. They made
money. They were not defrauded, and there isno American
in this country that has ever given avalue of their
property to a bank for aloan, and had it be taken at face
value. And frankly, if that ever isthe case, then those
banks should be investigated, not the individual s that
valued their great companies, frankly, at less than what
they are worth.

Let me give you afew examples, your Honor. You
pointed out, in your summary judgment order, that
Mar-A-Lago was worth $18 million. How? How isthat
possible?

Now, | know Ms. Greenfield is probably writing
you a note right now to say that that is a tax assessed
value, so let mejust get right to that. A tax assessment
is different than the market value of the property, and |
want the press to understand that, your Honor, and |
want -- | hope that by the end of this hearing, | truly
hope that you can have an open mind and hear that that is
the case.

They are conflating issues. They are saying that
when you go for atax assessment -- and | ask your Honor,
and | ask all the American people that are, frankly, going
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different conclusions about the financial condition of
Donald J. Trump if they had accessto arevised Statement
of Financia Condition prepared in conformity with
accounting principles generally accepted in the United
States of America."

| know what everyoneisthinking. That's the
retainer with Trump; okay? Let'stalk about what was given
to the banks. What was -- like, this Statement of
Financia Condition. What was given? Hereisthe cover
page. Page one after the cover page is one page with a
disclaimer stating, "Because the significance and
pervasiveness of the matters discussed above make it
difficult to assess their impact on the Statement of
Financial Conditions, users of this personal financial
statement should recognize that they might reach different
conclusions about the financial condition of Donald J.
Trump if they had access to arevised Statement of
Financial Condition prepared in conformity with accounting
principles generally accepted in the United States of
America"

So, what happened? There was an investigation of
Mazars, or the AG reaches out to Mazars and puts them under
pressure, and we get a statement saying that they no longer
can represent the Trump Organization. But that same
statement that we received -- and | was there the day we
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received it -- stated that they could not articul ate any
flaws that the Trump organization had done. And why is
that? Because Donald Bender, who will take the stand as
their firgt, first representative, their strongest guy,
Donald Bender will have you believe that, as the accountant
who acted effectively as the in-house accountant for this
organization, his hands are clean.

He had unfettered access, your Honor. We'll ask
him what he did, and we'll prove that he had unfettered
access to the Trump organization. He could comein, he
could go out. He could get on the computers. We didn't
even monitor when he was on, looking through the records.
And your Honor, you and | went through, as you recall, back
in the special proceeding, when | gave over thousands of
documents, thousands, when we opened up the Trump
organi zation, when we opened up his homes and we were
willing to cooperate, and did, and there was nothing that
turned up that was in direct conflict of what I'm saying
now.

So, the Attorney General is going after kids, and
I'll let Cliff, who represents the kids, go to that, but |
will also say that their representation that a phone call
with an accounting department asking for status of zoning,
isnot aconspiracy. It'sdoing business. Anybody with
real estate understanding -- and | personally come from a
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believe -- well, first, before | do that, | do want to
thank you, your Honor, for one thing you said when you
opened up, which was explaining to the press, the jury
issue, because | personally have been dealing with that
myself, and 6312, and the fact that we don't have ajury,
and | know my client did want ajury. | want to say that.
But we have addressed that, and | appreciate that you
clarified, for the Court. So thank you, for that, from me.

THE COURT: You're welcome.

MS. HABBA: WEéll, these are sophisticated banks.
These are sophisticated lenders. They made over $100
million, and there was no intent to defraud. Period, the
end. The disgorgement only came, which iswhat the
Attorney Generd is asking for, after the Trumps sold the
property that they undervalued for 250 more than was
valued. That's when this case was brought, not two years
ago. After the sale, and that's the number they picked.

Why? Because if you look at the president and
his family's worth, if you look at the Trump Organization
and all the 850-plus people that work for that beautiful
company, you will see that they have never overvalued. The
Statement of Financial Condition was disclaimed. It was
undervalued, in my opinion, and we'll prove that, through
our experts, and the AG is setting a very dangerous
precedent for all business ownersin the State of New Y ork.
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family of real estate, so | get this, but to the American
people, to the people, maybe at the Attorney General's
office, that aren't aware of how real estate companies
operate, thisisnormal practice. The banks are aware, and
the banks do their own values, and do their own
investigations, and frankly, if they don't, then they are
in violation themselves.

More examples of properties that were
undervalued. Doral. It was stated on the Statement of
Financial Condition for $350 million, your Honor. Anyone
who follows golf knows that Doral has one of the best golf
courses in the country. |'ve had the pleasure of visiting
these properties, sir. They are not normal properties.
Doral would sell for at least a billion dollars.
Mar-A-Lago, at least abillion dollars. Look at OPO. OPO
did sell for 100 million more than what was stated on the
Statement of Financial Condition. Very point. Very point,
sir. Ten times the value that was stated on the Statement
of Financial Condition. Doral has 1500 units that have
never been devel oped.

Thelist could go on and on, because real estate
ismalleable, your Honor. Real estate changes. The values
change, but there was absolutely no fraud, no intent to
defraud, no conspiracy.

I would just like to close by saying that |
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The State of New Y ork, they would have you
believe, if you believe your property isworth amillion
dollarsand you list it on Truliafor $1 million, but it
sells for 800,000, then you, sir, should be here, and you
should be disgorged of your profits, and that isavery
dangerous time for our country, and this state.

Thank you, your Honor.

THE COURT: Ms. Habba, as you referenced, we have
been dealing with, to use a lang term, each other for
years, and if it's okay with you, and because we don't have
ajury, or at least aformal jury, | would like to just go
over afew of the things that you said. Isthat okay?

MS. HABBA: Of course, your Honor.

THE COURT: One, thisis not aquestion, you
referred to Mr. Wallace's presentation as testimony.
Opening statements are not testimony.

MS. HABBA: Opening statement. Yes.

THE COURT: It'sjust what you intend to prove.

MS. HABBA: Yes. Wéll, | think part of it, your
Honor, to be clear, was testimony. He played testimony
from some of the witnesses.

THE COURT: You are right.

Next, you brought up the Attorney Genera's
history, motivations, statements.

MS. HABBA: Yes.
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THE COURT: You had moved to have the entire case
dismissed becauseit's a, quote, witch hunt, which is what
the presstendsto call it, and | denied that, and | was
affirmed by the First Department. So Ms. James
motivations are not an issue in this case any more; are
they?

MS. HABBA: Well, your Honor, actually | brought
a case that was separate from this case against Ms. James
for what | believe is constitutionally improper, improper
by her office, and | do believe her statements out of court
prior to having office, and claiming that she knows what
goes on in the Trump Organization, are very important to
this case. Unfortunately, it's become the fabric of this
country, right now, that these out-of-court statements are
part of the case.

Ms. James sat on the court steps before coming in
here. | didn't know she was going to do that, but that's
part of the schtick, evidently, so | have to addressiit,
and | do believe that that was improper on many levels. |
withdrew that case. It was not dismissed.

THE COURT: All right. We can go back and forth.

MS. HABBA: Sure. Of course, your Honor.

THE COURT: We have afew more points to discuss.
The valuation of Mar-A-Lago, there were very significant
easements on the ability to turn it into -- subdivide it
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THE COURT: | held one of the defendantsin
contempt. | fined him $10,000 aday. It was vacated after
11 days, and | was upheld on that, both the contempt
finding, and the amount of the fine. So, | don't know why
weare --

MS. HABBA: Wéll, | just wanted to bring up the
point, your Honor, that after these ten days, despite the
fine, which, we obviously went through our procedure, you
did recall that after those days, and after my diligent
searches and my certifications, we never did find anything
that was not previously revealed.

THE COURT: Yes, that's right.

MS. HABBA: So my point is, that goes to the good
faith and the intent, your Honor.

THE COURT: You never did find anything, but the
contempt was because you didn't submit an affidavit that
said who looked for what, when, where.

MS. HABBA: And then | did, many times.

THE COURT: And then you did. Well, but the
defendant didn't. You did, | think. But, | don't think
the defendant did.

MS. HABBA: Hedid, actually, your Honor.

THE COURT: | don't think he submitted an
affidavit saying what he did, when, where, et cetera.

MS. HABBA: Right.
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into residences, et cetera, and more importantly, |
specifically said, in the summary judgment decision, I'm
not valuing or evaluating properties. | believe that there
was --

Well, | wouldn't tel egraph that, but please,

Press, stop saying that | valued it at $18 million. That
was atax assessment. Or, something in that range.

There would have been issues of fact asto what
the value was.

MS. HABBA.: Well, | think, your Honor -- if | may
respond?

THE COURT: Yes.

MS. HABBA: | think that is an issue of fact, and
the fact -- and I'll preserve, as my colleague said,
everything on the Appellate Division, but the fact that you
drafted a summary judgment motion saying that that was not
an issue of fact is exactly what we are appealing, and
well handle that on the Appellate Division.

THE COURT: Okay. | didn't draft amotion. |
drafted a decision.

MS. HABBA: Yes, your Honor.

THE COURT: You referred, perhaps obliquely, or
maybe more directly, to the million pages of documents that
were turned over.

MS. HABBA: Yes.
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THE COURT: You said that at one paint, just
recently, values change. That's one of the big pointsin
thiscase. You can't look at property ten years later and
say, Well, now look what it's worth. These Statements of
Financial Condition were current, current market value, so
yes, values change, but the point of the Statements of
Financia Condition iswhat were they worth then? What
would awilling seller and willing buyer agree to?

MS. HABBA: Andif | may respond?

THE COURT: Sure.

MS. HABBA: Saying that the value of Mar-A-Lago,
then or now, would be worth that -- and | obviously, again,
on appeal, so I'm not going to litigate our case between
you and me, and give my adversaries the benefit of hearing
all of my arguments, but | think that we'll prove that,
through our experts. We'll prove that at that time, they
were undervalued, in many instances. As| noted, some of
these properties are heavy undervalued, and we are
forgetting the disclaimer, and also the fact that the Trump
brand is worth something.

And, | know that you addressed it in your summary
judgment motion, and I'm not going to get into it now, but
we cannot -- look, my point isthis, your Honor, and |
think that our case will show this: If thiswasa
conspiracy, if we were trying to inflate his value, which
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isworth billions and billions and billions of dollars more
than anything he ever took the loan out, and frankly, he
was underleveraged, but if you were -- if they are trying
to prove that, your Honor, that case fallsflat on its
face, just by looking at certain things that were not
included.

If that was the intent for Forbes magazine, then
why wouldn't President Trump say, Put in the brand, put in
The Apprentice rights, put in the Miss America, or whatever
it was, Universe. Put al that in. Let'sinflateit.

That didn't happen, your Honor.

THE COURT: The brand value, at least some of the
Statements of Financial Condition specifically, expressly
said, We are not including brand value. Isthat the case?

Right?

MS. HABBA: And my point isit was not included,
and if he had wanted to inflate, why wouldn't we?

Never mind any of that, your Honor. Everything
falls onits face when you look at the WeiserMazars
disclaimer, and the sophisticated banks we are dealing with
that did their own due diligence.

And | just submit, your Honor, | don't want to
litigate my case with you, only because of the prejudice
that that could cause to my client.

THE COURT: My fina point is, the disclaimers,
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compilations. And again, | go back to my Trulia example.
No bank, no lender, takes somebody's value a a
compilation, the lowest level. It's not audited. It
doesn't proclaim to be. It doesn't proclaim to have been.
It never did.

But, on top of the fact that it's a compilation,
they put the waiver on the front. On top of that, these
banks came in and did their own due diligence. It was not
usthat didit.

And, for what its worth, your Honor, we could go
all day, I'm sure, and it would be great, but that is the
crux of where | disagree with you.

THE COURT: All right. Isit not the case that,
in alayperson's terms -- and we have alot of lay people
out there -- the Mazars disclaimer was basically, We are
relying on the Trump Organization?

MS. HABBA: No, your Honor.

THE COURT: That's how | read it.

MS. HABBA: Well, frankly, the Trump Organization
relied on Mazars to come in and do what they did, and they
camein. Regardless, they are the accountants. They are
the accountants, sir.

THE COURT: Thank you.

MS. HABBA: Thank you, your Honor.

THE COURT: And we have at least one more opening
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which understandably, the defendants make a big deal about,
first of al, | believe that was part of both the motion to
dismiss, and the motion for preliminary injunction. |
ruled against that, as adefense. | was upheld both times,
but | would just like to explain, basically, what the
disclaimers, which were separate from the worth statements,
but just talking about the disclaimers, the Mazars
disclaimers basically said, We are not sure about all this,
look to the Trump Organization, that's where we are getting
these figures. So, they were anything but, you know,
disclaimers, and you can't even make a disclaimer on behal f
of someone else, so | just don't seeit.

MS. HABBA: Y our Honor, I'm actually glad you
brought that up. Did if | may?

THE COURT: Sure.

MS. HABBA: Again, my experts, my colleagues, who
areincredibly bright, they will go into excruciating
detail with every witness, and we will bore everyonein
thisroom at length for three months, but if | can just
give you the high level of where | disagree with you on
that, sir?

THE COURT: Sure.

MS. HABBA: It'sthat, these are compilations.
We did not present the Statement of Financial Condition as
an audited financial. Period, the end. They are
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statement by the defendants.

(Whereupon, there was a pause in the
proceedings.)

MR. ROBERT: Can you hear me, Judge?

THE COURT: Yes. That's pretty good, but keep
your voice up.

MR. ROBERT: Okay. Good afternoon, sir. I'll be
very brief.

First of al, | want to just say that | echo the
statements of Mr. Kise, on behalf of my clients, Eric Trump
and Donald Trump, Jr. Wereserve al the rights and the
objections that Mr. Kise has referenced, but what | want to
spend my few moments here talking to you about, your Honor,
iswhat | will respectfully submit that the evidence will
show that my clients did in this case, but | actually
think, more importantly, what the evidence will show that
my clients did not do, in this case.

| don't think it's going to come as a surprise to
anyone in this courtroom that | vigorously, on behalf of my
clients, disagree with just about everything Mr. Wallace
said this morning, but there are two things that | actually
do agree with him on, and | actually flagged them, and |
put them in red on my pad, because | was shocked that |
actually agreed with him about something, and what | agreed
with him on were two concepts.
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Oneg, that in order for the Attorney General to
win her case, she has to show repeated, persistent, illegal
acts, and | respectfully submit to this Court, she will not
be able to sustain that burden, especially asto Eric Trump
and Donald Trump, Jr., and more importantly, what
Mr. Wallace said is that you need to judge credibility.
Mr. Wallace put it in the context of credibility of denial.

Well, your Honor, it's credibility, in and of
itself. You will be the finder of fact. You will hear
testimony from Eric Trump. You will hear testimony from
Donad Trump, Jr. You will hear them be cross examined by
able counsel for the Attorney General, and you will then
make adecision as to their veracity.

In addition, you will hear testimony, as Mr. Kise
set forth, from the witnesses of Deutsche Bank, and
Deutsche Bank's testimony is going to be consistent in that
there was never a material misrepresentation made by Eric
Trump or Donald Trump, Jr. So, it's not going to just be
the credibility of my clients. It'snot just going to be
the credibility of the president, when he testifies. It's
going to be the credibility of people who were actually
involved in the transactions, and | don't think that can be
overstated.

It'sinteresting. Y ou know, when we do an
opening statement, | think the first rulewe learn is, you
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the 45th President of the United Statesin 2017, Eric and
Don then continued to grow the business, Ericin an
operational standpoint; Don expanding what the company was
doing.

But, as you are going to hear, and asthe
testimony from Eric Trump's deposition -- and I'll read
fromit, page 32, lines 17 and 18:

"I was focused on pouring concrete, not
accounting.”

Now, let'sbe clear. Eric Trump and Donald
Trump, Jr. are not walking away from the Statements of
Financial Condition. Let'sbe clear. There were no
material inaccuracies. All of the statements and
certifications signed by Donald Trump, Jr. and Eric Trump
are clear that it talked about no material
misrepresentations. This is not a situation where someone
signs an affidavit, and they're attesting that every single
fact in thereistrue.

I would ask your Honor to think about it in terms
of, it's no different from an affidavit where the affiant
says, | believe the following to be true, in all material
respects.

That's what they did here, and it is clear, and
our evidence will show, our experts will show, Mr. Kise
went through, in painstaking detail, that they were not
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want to show the best part of your case because, you know,
especidly if there was ajury here -- which again, | agree
with Ms. Habba, we were entitled to under 6312 -- but very
often I'll tell ajury, it'skind of like aroad map. |

want to tell you where I'm going, and what | think the
evidenceis going to prove.

Well, | think it's fascinating that in the
Attorney General's opening, their magjor linchpin is Michael
Cohen. Now, asthe Court will hear, heisactually on
their first -- | think the first six witnesses, maybe the
first seven. So, when you talk about credibility, you are
going to have aguy who liesto everyone; who isa
convicted felon; who allocuted, very specifically in Judge
Pauley's courtroom, which we can probably see if we look
out the window, and heis afixture of what their caseis
about.

Now, they played you a snippet of Eric Trump,
which quite frankly | thought was in incredibly poor taste,
and really misleading. That snippet has to do with
Mr. Trump honestly asking if he recalls a 2021
conversation. What they didn't show istherest of his
testimony, where he goes through what exactly it is he does
at the Trump Organization, and the fact that he and Donald
Trump, Jr. spent their life working for their dad, learning
from their dad. When their dad assumed the office of being
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materially -- there was nothing materially wrong with them.
And again, you are not taking my word. Y ou will
take the word of an NY U Stern School of Business professor.
Y ou will take the word of a senior person who used to work
at the SEC.
(Continued on the next page.)
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MR. ROBERT: But even though we're not running
away from these statements of financial condition, as|
started my opening, | want to submit to you what the
evidence will show my clients didn't do and there's no
refuting it. There's not any amount of snippets Mr.
Wallace can play, even taken out of context, that will
disprove, one, they were not involved in the creation and
preparation of the SOFC.

Two, they did not assemble the backup for the
SOFC. Three, they did not review the SOFC supporting
data. Four, they did not perform the calculations used
in the SOFC; and, five, they did not review those
calculations after they were done. Others created and
prepared the SOFC; and, for those years, when they signed
documents dealing with financial matters, they relied on
the work product of others, which is not anything that
should come as a surprise to anyone, especially the
People, when you're of alevel of acompany that
Mr. Trump were, they weren't the ones with the green
accounting hat ongoing through the mountain of documents
in the backup.

S0, to suggest thereis liability that can be
attached to them, first of all, from the first
foundational issue that there's nothing materially wrong
with the statements and, second, the fact that they acted
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MR. KISE: | think thisis-- your hypothetical
represents the fundamental problem we have, respectfully,
with the summary judgment order. You haven't heard the
evidence. You haven't heard from Professor Bartov in
person. You haven't heard from Mr. Unell. You haven't
heard from Mr. Flemmons and | think you owe it to the
defendants to listen to this evidence and understand
exactly what | was saying. ASC 274 --

THE COURT: The evidence, that would be
argument. Mr. Bartov has evidence?

MR. KISE: He does have evidence. Hisopinion
on what the governing accounting standards are. 1'm not
an expert on governing accounting standards. | don't
think the Court is. Respectfully, | don't think you're
an expert on governing accounting standards.

So, if you have an expert that comesin and
tells you thisis what the estimated current valueis and
that is how it's calculated. Thisiswhat is material or
not, you can agree or disagree but at least give us an
opportunity to have atrial where you hear this evidence
and make those determinations, because, right now, we
haven't gotten there and | would caution your Honor
vigorously to -- | understand your hypothetical but |
think under these circumstances there's alot more to the
story. Thereisalot more layersto this.
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as appropriately as they should, both in their capacity
as executive and in Donald Trump, Jr. as trustee.

Therefore, | respectfully submit that the claims
brought by the New Y ork State Attorney General against my
client should be dismissed.

| thank you for your time.

THE COURT: Isit the position of al three
defendant lawyers that there were no material--
withdrawn. That there were no misstatementsin any
Statements of Financial Condition?

Isthat your position?

MR. ROBERT: You made aruling in your summary
judgment motion. My position was there were no material
mi sstatements because that is what the People must prove
and, at least as it relates to my clients, those were the
certifications they signed. Thewordsin every single
document they signed say the words "material
representation.”

I'll defer to Mr. Kise asto the others.

THE COURT: Let'stalk about, very briefly, that
word "material." Let's say there's a statement that $100
million. At what point would you consider something
material? Would $20,000 be material?

MR. KISE: Y our Honor --

THE COURT: Yes.

Page 78
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The Attorney General wantsto make it ssimple.
Thereisan error here and it's material because we say
so. | think we haveto at |east give these witnesses an
opportunity to take the stand and understand what this
caseisabout. If youwant to disagree later, that's
fine, but, | would say that we've got testimony from
folks that understand fully valuations. They understand
fully accounting standards, and, it is relevant to
intent. Itisrelevant to materiality.

If | prepare a statement and that statement is
in accordance with the Governing Accounting Standards, |
cannot see how, possibly, someone can say, even if they
disagree with my valuations, that | had intended to
defraud. So, maybe you disagree with my valuation but
that is an entirely different question.

So, I'd ask the Court to allow us to present the
evidence. For example, the differentiation in values, |
mean, we have experts that you haven't heard from, and, |
don't know we're going to hear from them now based on the
way the caseis structured.

| mean, the Attorney General has certainly
opened the door, in my mind, to valuation issues, but, we
don't have to decide that today. | think we need to make
sure that the evidence comesinto the courtroom in a
fulsome way and you hear from witnesses who tell you no,
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that is not material. Thisvaueisnot 18-- back to the
hypothetical. Thisvalueisnot $18 million, it'sa
billion dollars, whatever the case may be, but, the Court
really needs-- and, frankly, | think from the
congtitutional perspective, owesit to the defendants to
at least hear this evidence and allow them to defend
themselves.

You're talking about atrial, by the Attorney
General's own press conference, is designed to strip them
of their New Y ork assets and drive them out of business
in New York State. That isa pretty seriousthing. That
isapretty serious charge to level against a business
that's been one of the most successful employers and one
of the most successful real estate developersin New Y ork
City.

The message that sends is staggering to the real
estate community. That ismy opinion, but, | know we're
not here to get into my opinions. The record will
demonstrate, what we say will demonstrate, and, | ask the
Court listen to all that evidence before making that
determination.

THE COURT: | intend to be very patient and
liberal listening to things. | think the specific
disagreement we seem to have isif Professor Bartov reads
adocument and has a professional opinion about it, to
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THE COURT: That'swhy | didn't do it.

MR. KISE: You need to certainly hear when we're
talking about criminal standards. We're talking about
standards under criminal predicates. Those things must
and should be adjudicated with the benefit of expert
testimony. There'sno way to do it otherwise. It'sjust
not possible. We're al lay people when it comes to some
of these things.

| am alay person. | have an accounting degree
but I wouldn't call myself an expert on AICPA standards.

THE COURT: Thank you. We haveto break in
about 15 minutes but let's hear the housekeeping issues
that were raised this morning.

MR. AMER: Good afternoon. Andrew Amer on behalf
of the People. We did send aletter this morning raising
acouple of issues. I'll setit pretty quickly.

Thefirst issue concerns trial subpoenas that
were served literally on the eve of trial on Mazars and
Ladder Capital. We think the Court should just quash
these subpoenas.

First, they were never served on us, asthey're
required to be under 2303(a) CPLR 2303(a) but,
importantly, as the cases we citeto in our letter
demonstrate, you can't use the trial subpoenato reopen
discovery.
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me, that's not evidence. That's testimony or expert
opinion but it's not bringing in new facts. Right?

MR. KISE: Respectfully, your Honor, expert
opinion in testimony is evidence. That's what evidence
is. It's not adocument, but, their opinion isrelevant.
Again, unless the Court is going to be satisfied that it
is an expert on accounting regulations, it is an expert
on accounting principles and an expert on OCC
regulations --

THE COURT: | think what-- isit stacking a dead
horse? | intend to listen to all of this. Whether
expert opinion is evidence, again, | just consider it
opinion and testimony, but, | wouldn't call it evidence,
but, there may be different demonstrations.

MR. KISE: Again, | don't know how to say it any
more clearly. We, respectfully, disagree. We think an
expert, for example, avaluation expert comesin and says
Mar-A-Lago isworth abillion dollars and you have taken
aposition that the tax assessor, without atrial, taken
aposition that the tax assessor's valuation is more
credible but --

THE COURT: | did not judge credibility. You
can't do that.

MR. KISE: That is the whole point, your Honor.
That iswhy --
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We've had anote of issue. Discovery isover
and these trial subpoenas, in large measure, seek
documents that they already tried to obtain through
subpoenas during fact discovery and, in any event, you
just can't use atrial subpoenaon an eve of tria to
reopen discovery.

We shouldn't be dealing with these type of issue
aswe'retrying to prepare each day to present evidence
to the Court. So, we would ask that we not have to deal
with these subpoenas because we'd ask that the Court
guash them.

THE COURT: | believe the basic ruleisin
discovery you find out what there is and subpoenas are
for, hey, bring it to court.

MR. AMER: Exactly. The second issue concerns
Nicholas Haigh.

MR. KISE: Arewe going to take these one at a
timeorishegoingtodoit --

THE COURT: | gather you'd like to speak now to
number one?

MR. KISE: It may just get jumbled if we don't.

THE COURT: | understand. | don't know that I'm
making aruling now.

MR. KISE: | understand. | want to make some
points and Mr. Robert may a so have some points on the
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first issue. Just for convenience, because we have the
remote microphone over there, which is challenging, I'll
just stand here, if that's all right with your Honor.
Thank you.

Thetrial subpoena asks-- Mr. Robert will speak
tothis. | don't think they were served improperly but
to the extent that isavalid argument, we can just
reserve them today. That's easy enough.

With respect to the substance, though, thisis
not information we sought in discovery. Asyou pointed
out, there's things we identified during discovery and,
for the trial, we asked for specific records. These are
very narrow. They're specific records. They may not
think they're narrow because they cover a broad time
period but they're very specific records that speak,
specifically, to particular witnesses that we now know
are going to appear at trial and they go, potentialy, to
cross-examination of those witnesses.

We're certainly-- it's not discovery. We're
entitled to, | want to see those records. It'sup to us
to go through them but it is not discovery. It's
information we need for the trial. We didn't seek it in
discovery. Weidentified it, perhaps, in discovery but,
at this point, | don't see that they even have abasisto
object to what it is that we want to go through in terms

Proceedings

© 00N O~ WNP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 87

Mr. Haigh, who was at Deutsche Bank. We understood, and
have understood for quite sometime, that Mr. Haigh would
be leaving the country starting on October 13th and would
be unavailable.

It was our intent to call Mr. Haigh live on our
case in chief before he |eft the country but then on
September 26th, your Honor issued a ruling that changed
the nature of our case. We actually read the ruling and
we understood the ruling to mean that what the banks
thought and did just didn't matter.

| don't know how more clearly your Honor could
have stated it and how many times you could have stated
it, and, | think thisisadirect quote. "You can't lie
on financial statement period." And so, asaresult of
your Honor's ruling, which we are taking heed of, we are
not calling bank representatives because they're not part
of our case anymore. We don't need to put on testimony
from banks.

So, the issue we have, and, | think it's
absolutely clear from the openings here, isthat the
defendants haven't changed the case that they intend to
put on to incorporate many of the Court's rulings and
they still intend to provide you with testimony from
their experts, which we'll talk about at alater point in
time, and, they still intend to provide testimony from
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of using other -- locating impeachment material we think
isrelevant. If it exists, giveittous. That'sit.
It's pretty simple.

THE COURT: The point was raised just afew
hours ago. I'll haveto look at the subpoenas.

MR. ROBERT: Y our Honor, if | may, the section
of the CPLR Mr. Armen references were to properly notify
them before the return date.

It's my understanding, you referenced, when we
started today, about the rains of Thursday and Friday.
My understanding is the subpoenas were served throughout
the course of Thursday and Friday in due course. If they
don't have it already, we probably aready e-mailed it to
them this morning. That's a nonissue.

| also note the people who were served are not
moving to quash. Usually, you have a meet and confer
with the person that received the subpoena. Y ou discuss
whether or not it was too broad, what the relevance of it
is, why we needed it, and, it could be worked out. The
Attorney General is sending the letter, as a nonparty, to
the subpoenaobjecting to it. | think it'salso
procedurally improper.

THE COURT: Let's go on to the second issue.

MR. AMER: The second concerns our need to take
adeposition of Mr. Haigh. Let me give you background of
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bank employees, even though your Honor has said what the
bank thought didn't matter.

THE COURT: Wéell, remember, | said that about
the first cause of action. 1I'm not sure about the other
SiX.

MR. AMER: That's why we may have a dispute of
whether the bank employees can testify and what the scope
of their testimony will be. We need to account for the
fact that we may need to call Mr. Haigh in our rebuttal
case; and, it's perfectly clear from his schedule that he
will not be available to be called at trial on our
rebuttal case.

So, we've asked to take his deposition to
preserve his testimony for rebuttal and we have
scheduled, with his counsel, to do that next week, and,
the defendants are refusing to allow usto take his
testimony to preserve it for rebuttal, and, we think we
should certainly be allowed that right.

We didn't understand until September 26th that
we were not going to call him in our casein chief; and,
| think our decision not to call him in our casein chief
is an appropriate decision, given your Honor's ruling,
and, we would like the opportunity to take his deposition
next week, and, | would note that your Honor has
accommodated the defendants' request the other day to
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take depositions of witnesses who we're going to put on
and we've made no objection to that. We're working with
them to scheduleit.

So, we think Mr. Haigh's deposition should go
forward on the date Mr. Haigh's counsel agreed to make
him available next week.

THE COURT: Defendant, any quick reply?

MR. KISE: Your Honor, yes. First of al,
there's no need to take a deposition. If they want to
call awitness, they can call awitness and bring that
witness in the courtroom. 'Y our Honor pointed out exactly
the key elements here. Y ou determined in your ruling
that what the bank said or did or thought was irrelevant
to liability, to the decision you made but not to the
remainder of the case. That's the whole point.

So, wethink it's highly relevant to
disgorgement, again, the extent | won't belabor but we
think it's highly relevant for disgorgement and, so, if
thiswitnessis going to testify, if they're going to
establish their case then, he's here. We can take him
out of order and put him on the stand. There'sno
problem with that. | just don't see any bases --

Mr. Robert will speak again.

Asyou know, he'sthe CPLR expert, not me, but

what the banks thought and did does matter and, frankly,
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compressed nature of it but, regardless of that, your
order of June 9th said "trial depositions for all
nonparty witnesses who are unavailable for trial, as set
forthin CPLR 3117 shall be held by July 28, 2023.

We opposed it beforehand. If the Attorney
General had any issues prior to that point, they needed
to make an application. On July 31st they then filed a
note of issue certifying "discovery known to be necessary
was completed.” Again, because thisisabench tridl,
because you have tremendous discretion as aresult of it,
if they're intent-- he may be a rebuttal witness, going
back to what | said | agree with Mr. Wallace about,
credibility is everything.

Let him come here. Let him takethe stand. Let
him be subject to the Attorney General's direct, our
cross-examination, and this Court can hold that in
abeyance, if they then want to use that for purposes of
rebuttal, but, in the middle of the trial, you will allow
him to take a deposition, not in open court, and not
before you, | think isincredibly problematic.

MR. KISE: One other thing I'll add, Y our Honor,
not to be too pejorative here but it appears there may be
alittle dight of hand. | note on the Attorney
General'sinitial witnesses on September 8th, just afew
weeks ago, the trial was still going to start on
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if they want Mr. Haigh to testify, then he needs to come,
and, we're prepared to confront him in an open forum, not
at some deposition.

The deposition Mr. Amer is referencing are new
witnesses, people that no one knew about before. They
disclosed it the first time on awitnesslist less than a
week before thetria started. They never disclosed him
in interrogatories or on awitness list until now.

We had aright to depose them because we don't
know anything about their presence but Mr. Haigh, they
interviewed Mr. Haigh for three days or more during the
investigative process. They know full well what the
impact truly is, what heis, why heis.

We deposed Mr. Haigh during the course of
discovery. They didn't ask any questions. So, now, they
want to come along and insert a deposition of what will,
no doubt, be some key witness for them; and, in the
middle of atrial, it'swholly improper. There's no
procedure for it.

If Mr. Haigh is available, he is available until
October 13th, he can certainly come and present his
testimony.

THE COURT: Mr. Robert.

MR. ROBERT: You issued an order and there was a
lot of back and forth over the last year about the
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October 2nd. Mr. Haigh was listed as the 37th witness.
So, | doubt that they intended for Mr. Haigh to be called
before the 13th on their initial list.

So, | don't know what's even changed between
then and now. | don't think Mr. Haigh decided to leave
the country for three or four weeks on awhim. So, |
think they had their opportunity to raise to depose Mr.
Haigh. They could have asked questions during our
deposition, as Mr. Robert pointed out. Your order gave a
specific time period and there's no basis for that.

We're entitled to confront these witnessesin an
open courtroom where everyone can see and hear what they
have to say.

THE COURT: Quickly.

MR. AMER: Certainly, thereis no slight of
hand. We didn't appreciate the full schedule of Mr.
Haigh's travel and we were perfectly prepared to call him
out of turn.

THE COURT: For reasons of time.

MR. AMER: Sure.

THE COURT: I'm going to allow the deposition.
What's sauce for the goose is sauce for the gander. No
prejudice. You have aright to confront him in court.

If he testifies, you'll have aright to confront himin
court. | don't think thisis close.
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What's the third issue? Y ou can work out the
schedule.

MR. AMER: Thank you. The third issue concerns
aproposal we made. We just haven't gotten a response
but | think it's one that will greatly aid the efficiency
of the proceedings. We requested that all documents that
were produced by any party during the investigative phase
in response to our subpoenas be considered authentic to
avoid theneed to bringin --

MR. KISE: | think we agreed on this already on
authenticity. | think we had an agreement on the phone
last week on Friday. So, we haven't gotten back. We can
work that out. Authenticity.

THE COURT: Authenticity, not necessarily
admissibility.

MR. KISE: That'sright. That iswhat we worked
out.

THE COURT: | knew this would become a love fest
eventualy.

MR. AMER: One more procedural issue.

THE COURT: Quick.

MR. AMER: We now have a designated and
counter-designated deposition transcript for awitness we
are going to call by video, play her video deposition,
and there are some objections that were lodged to certain
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I'll have aruling on the first issue by then. Seeyou
all then.
(Luncheon recess taken.)

(Continued on the following page..)
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designations and we can't cut the video to play in court
without knowing how your Honor wants to work out ruling
on the objections and what process you want us to follow
to submit the designations and the objections, get your
ruling, and then we can cut the video and make sure, if
you sustain any objections, we leave those portions out.

THE COURT: Submit it with a statement of
objectionsin cameraand I'll go over the whole thing.
Mr. Kise.

MR. KISE: Let uslook at the specifics.
Mr. Amer is correct. How we intend to proceed is key to
how we go about resolving theissue. If I'm
understanding, you want us to separately -- first we have
to try and work out any objections. To the extent we
can't, separately submit those, and welll do that off
trial time.

THE COURT: | mean, we'll do that separate. Of
course.

MR. KISE: Prior to the time that the witness's
testimony is going to be played?

THE COURT: Of course.

MR. AMER: Y ou want a paper copy of the
transcript highlighted or you want a video?

THE COURT: Paper copy will do. I'm old school.

Have agreat lunch. Well resume at 2:15 and
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THE COURT: First thingsfirst. | would like to
have a quick sidebar, or you might call it afront bar,
with counsel. Thiswill only take minute or two.

(Whereupon, an off-the-record discussion took
place at bench.)

THE COURT: | said | would address the first
issue that the Attorney General raised, very recently. I'm
guashing those subpoenas. It seems clear to me that they
are being used as a discovery device. Let's see what we
can find out; not, We want you to bring the report of
April 1965, or whatever. So, that's that.

MR. AMER: Along these lines, your Honor, we did
learn that Deutsche Bank was served with atrial subpoena
this morning, so | think it makes sense to extend your
order to that subpoena, aswell.

THE COURT: Well, | would have to see the
subpoena and the argument, so, without prejudice,
withdrawn.

Okay. Arewe ready for our first witness?

MR. WALLACE: Y our Honor, the People had one
issue relating to the first witness, we just wanted to
raise. The People'sfirst withessis going to be Donald
Bender, from the accounting firm Mazars. One of the
primary reasonsto have Mr. Bender comeinisto bringin
the various documents that relate to the Statement of
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Financial Condition. There's four primary documents.
There's the Statement of Financial Condition; thereis the
supporting data spreadsheet; there's the engagement | etter;
and there's the representation letter. So, there's those
four documents, for every single year.

Many of them are not objected to, by both
parties, and so we would propose that documents that are
not subject to objection be entered into evidence, without
necessarily having the witness go through each and every
single document. For the ones that there are objections
to, we'll go through them with the witness.

MR. KISE: | think, your Honor, the best
approach -- | mean, again, aswe said, we agree asto
authenticity, but as to admissibility, | think we need to
go document-by-document, because as you know, we have a
different view of the timeline here, and it'simportant for
our record to make sure that we preserve those objections.

MR. WALLACE: Let mebeclear. We aretalking
about documents which are listed as, No objection, on the
exhibit list.

MR. KISE: If we take it document-by-document,
your Honor, it's not going to take very long. | mean, it's
pretty simple. So, if we just -- I'm not even sure which
four documents he is talking about right now. 1'm not
saying heisright or wrong. | just think it's much
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every single document.

We are also presenting an electronic copy of the
supporting data spreadsheet, because it's an Excel
spreadsheet.

(Whereupon, documents were handed to the Court.)

MR. WALLACE: If we have amoment, Chris, | think
we might raise one more issue.

Mr. Kise and | both made presentations, as part
of our openings. Does your Honor want us to provide you
with copies of those, or should we file it on the docket?

MR. KISE: We can provide copies, but as I'm sure
the Court is aware, opening statements are not evidentiary.

They have no --
THE COURT: | said that, earlier.
MR. KISE: Right.

MR. WALLACE: Understood.
THE COURT: But I'll take them. Sure. It would
be the same thing as just getting a transcript, so.
(Whereupon, a document was handed to the Court.)

DONALD BENDER, after having first been duly sworn,
was examined and testified as follows:

THE COURT OFFICER: Please have a seat.

Please state your name and either home or
business address, on the record.

THE WITNESS: My nameis Donald Bender, and |
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easier, and a much better flow, for usto just take it
document-by-document, and if we waive objection, we waive
objection.

MR. WALLACE: The objections have been waived
aready, so my request is that documents with no objection
be moved into evidence.

THE COURT: | don't think we can do that, en
masse, without seeing. | think Mr. Kiseis correct.
One-by-one, hopefully, if they have waived their
objections. If they object, you will say, But you waived
it, and they will say, Well, we did, or we didn't.

MR. WALLACE: Well, that's fine, but we'll go
through each document for every one year, and we'll do that
with Mr. Bender.

So, the people call Donald Bender.

Y our Honor, | would also -- per our discussion at
the pretrial conference, we prepared binders. Three copies
for court, and staff, if Ms. Faherty can bring them up.

THE COURT: Sure. You can approach. Bring it
up.

MR. WALLACE: Your Honor, I'll say we have
prepared, actually, two sets of binders for today. One
would be for the Court to have a set of these Statements of
Financial Condition, so we prepared a set of binders for
that. We'll go through them. We are going to go through
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live in Woodbury, New Y ork.

THE COURT: | just ask you to keep your voice way
up. Talk right into the microphone.

THE WITNESS: I'll try, your Honor.

MR. KISE: Your Honor, not to delay the
proceedings, but while we are on the subject of objections,
so, with Mr. Bender's testimony, we are going to do the
same thing with each witness, if it's okay with your Honor.

As you know, we won an appellate victory in June
of thisyear. We believe that it wiped out 80 percent of
the case, based on the statute of limitations. At all
events, we object to any testimony that will comein asto
Statements of Financial Condition that were prepared,
certifications that were made, any questions of this
witness. We are going to do thisin ablanket way, so we
don't interrupt question-by-question, but we just want to
state on the record, now, that the witness has been sworn;
that we object to testimony coming in that is outside of
the claims that should be addressed.

Asyou know, we have argued that, and we believe
that, the Appellate Division ruling supports the fact that
eight of the ten transactions, the loan transactions, are
not at issue. Only two are, the two that were mentioned at
the beginning, but we make a blanket objection to testimony
in that regard. We won't interrupt the proceeding.
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Asto documents, and thisiswhy | was a bit
pedantic about document-by-document. We will object, on
that basis, document-by-document. To the extent documents
come in, because from the Appellate cases that we have
reviewed, we have to do that, to preserve the record.
Well make the abjection. Well try and move the case
along, but we have to make that objection.

And then, lastly, if we have agreement, as we
have done throughout this case in the depositions, if we
have agreement, an objection for one is an objection for
all, so that you don't have people popping up, popping up
and down, if that's al right with the People. If one of
us objects to a document coming in, then we don't al have
to stand up and object, to make that record.

THE COURT: Birds of afeather flock together.

MR. KISE: Indeed.

THE COURT: Wéll, let's not get into awhole
discussion about statute of limitations, et cetera. It's
my position, and | hope it was clear from the summary
judgment decision and order, that it's one thing if your
client makes a statement, gets aloan, and the money is
transferred, and that's it. It's another thing if the deal
is, Well loan you the money; we want to read your
Statement of Financial Condition, and every year you are
going to have to send us another Statement of Financial
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course of conduct between the parties during a
long-standing relationship can have relevance. The statute
of limitations is abar on claims, not on abar on
evidence. If it'stoo far gone, understood, it could be
not relevant anymore, but | think we do this aswe go
through the case, and we may likely see this on the first
document that | show to Mr. Bender.

So, why don't we get started.

THE COURT: Yes.

MR. WALLACE: If that's okay with your Honor.

THE COURT: Please proceed.

DIRECT EXAMINATION
BY MR. WALLACE:

Q Good afternoon, sir.
A Good afternoon.
THE COURT: A little louder.
THE WITNESS: I'll try.
A Good afternoon.
THE COURT: Better.
Q Sincethere's been some colloquy, could you please
state your name again, for the record?
A Donad Bender.
Q Mr. Bender, are you taking any medication that we
should just be aware of, during the course of your testimony
today?
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Condition. If those later statements flow within the
statutory period, | certainly consider them relevant.

MR. KISE: | understand your Honor's position,
and | think you understand ours with respect to the
limitations.

With respect to that latter piece, if we are
talking about just certifications that occurred after 2014,
then that still would exclude any evidence about the
underlying loan transaction that predated the statute of
limitations. That's part of --

THE COURT: | think that's right, but the
pre-statute of limitations dealings may be relevant for
injunctive relief, for their knowledge of things, but we'll
have to deal it with it one-by-one.

MR. KISE: We would object to that as well, your
Honor.

THE COURT: Okay. Objection overruled, but |
will ask the Attorney General to be cognizant of his
points, and if there's something, a discrete transaction,
obviously that occurred before the limitations period
began, then let's not have that in, because I'll exclude
it. 1 won't consider it, anyway.

MR. WALLACE: Fair enough, your Honor. | think
that -- I'm not going to speak for this witness, and every
witness that's going to come in. We certainly believe that
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A I'mjust on normal medications for blood pressure,
prostate, aspirins, reflux. Nothing beyond that, today.

Q If you need any breaks, you can --

A Okay. Thank you.

Q -- let Judge Engoron know.

Can you please describe, for me, your educational

background?

A | graduated with aBA from Queens College in 1979.

Q Okay. And do you hold any professional licenses?

A I'maNew York State CPA.

Q Andareyou currently employed?

A No. I'mretired. | doafew hoursof consulting, but
I'm retired.

Q What wasyour last job, before you retired?

A | wasapartner at Mazars USA.

Q AndwhatisMazars USA?

A It'san accounting and -- an accounting and consulting
firm.

Q Atthetime of your retirement, how long had you been
working for Mazars?

A With predecessor firms, approximately 41 years.

Q Okay. And at what point did you become a partner in
the firm?

A About 22 years ago.

Q Andwhat work did you perform as a partner at Mazars?
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A | considered myself ageneralist. | did alittle bit
of everything. Some test work, some tax work, salestax. |
came from a background of a multi-functional.

Q Andwhen you say test work, what is that referring to?

A Test work means generally, today, audit review or
compilation work.

Q Okay. Andwell get to those, in aminute. Wasthe
defendant, Donald J. Trump, aclient of yours at Mazars?

A Yes. Hewasaclient of Mazars.

Q Andwhat work did you do for him, as an individual ?

A Asanindividual, | worked on histax return. |
worked on some certain tax exams, and | worked on the
compilation of his Statement of Financial Condition for a number
of years.

Q Whatisatax exam?

A Some government authority, federal, state or city, or
an agency thereof, is auditing him to seeif the numbers are
correct.

Q Okay. Andareyou familiar with an entity doing
business as the Trump Organization?

A Weéll, the Trump Organization, in my time, were two
different entities. There weretwo entities. Thefirst entity
was Trump Organization, Inc. The second entity was Trump
Organization, LLC. Inmy point of view, those were basically
inactive entities. The name of the Trump Organization, to me,
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That doesn't include -- | don't have an analysis of non-billable
time, so | don't know if that -- | don't think we should rely on
those numbers today.

Q Okay. So, | understand you may have been doing work
that isn't counted in the billable time?

A Yes.

Q You are describing -- that's what your concern was?

A Yes.

Q Understood.

Do you have a sense of what percentage of your time
doing work for the Trump Organization was spent on the
compilation of Mr. Trump's Statement of Financial Condition?

A Say that again, please?

Q Do you have a sense of how much of your time, how much
of the work you are performing for the Trump Organization and
Mr. Trump, what percentage was the work on the Statement of
Financial Condition?

A | would say somewherein the range 2 to 4 percent.

Q And do you have arough sense of how many hours that
would be, in agiven year?

A It changed, over time, depending on who was helping
me, not helping me or -- you know, but | would say 50 to 60
hours of my time wouldn't be unusual, in ayear.

Q You were describing -- you mentioned that you did work
for entities owned or controlled by Donald Trump and his
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islikead/b/a. It'san umbrella entity that reflected all of
the entities owned or controlled by Donald J. Trump, or his
children. That's how | would think of it, today.

Q And did you do any accounting work for corporate
entities owned or controlled by Donald Trump and his children?

A | did accounting work for those entities, corporate,
partnerships, LLCs. Not just corporate.

Q Andwhat work did you perform for them?

A Likel said, whole spectrum of work, from some audits,
reviews, compilations, test work. Sometax returns. Y ou know,
alittle bit of everything. Whatever neededto be. | wasa
generalist. | could help out, from time to time.

Q Do you have a sense of approximately how much of your
time, let's say during the years 2011 through --

MR. WALLACE: Strike that question.

Q Do you have asense of how much of your time, from the
period of 2011 until your retirement, you were spending on
engagements for Donald Trump and the Trump Organization?

A | don't have agood sense. If | had to guesstimate
today -- it changed over the years -- | would say approximately,
anywhere between 45 or 55 percent. But that'sjust a
guesstimate. | don't have the information in front of me,
today.

Q Do you have a sense of how much of your time?

A Let metakethat -- that's probably my billable time.
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children. You said you do an array of work. Could you describe
for me what individuals you would work with, in the course of
your engagement for the Trump Organization and Mr. Trump?

MR. KISE: Objection, your Honor. I'velet this
go a bit, but can we maybe confine this to year-by-year, or
series of years? And are we asking for the entire ten-year
period? I'm just -- there's no context, here, for this. |
mean, in general terms, he can testify, but the questions
need to be more precise. It couldn't be the same people,
each year.

THE COURT: Well, what if we did this: If you
are asking to average, generalize, just make it clear that
that's what you are doing, but I'm not going to insist that
he go year-by-year.

Q So Mr. Bender, generally, during the period of 2011 to
the time of your retirement, who were some of the individuals
you would deal with at the Trump Organization?

A | dedlt with alarge array of the executives, legal
department, accounting department, and alot of other peoplein
between.

Q Andwhowould you interact with the most?

A If | had to say who | interacted the most, it would be
Jeff McConney.

Q Andwhat was Mr. McConney'srole?

A Hewas sometype of -- | don't remember what type of
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vice president he was, but he had atitle, and he was Controller
for anumber of those years. Before that, he was Assistant
Controller.

Q You mentioned that you were familiar with the entities
of the Trump Organization, Inc. and the Trump Organization, LLC.
| would like to ask if you are familiar with afew other
entities. Areyou familiar with an entity called DJT Holdings,
LLC?

A Yes | am.

Q Andwhat do you understand that entity does?

A That was aholding entity for anumber of Mr. Trump's
investments, in the later years.

Q And did you do any accounting work for that entity?

A Mazars did accounting work, yes.

Q Andwhat accounting work did Mazars do?

A We prepared the tax return, and we did certain
accounting work papers.

Q Areyou familiar with an entity called DJT Holdings
Managing Member?

A | believe the name is DJT Holdings Managing Member,
LLC, but you will have to confirm that for me. It'sbeen a
while. Butyes, | am.

Q Andwhat does that entity to?

A It aso held anumber of Mr. Trump's investments.

Q And did that entity -- did Mazars do accounting work
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A Yes wedid.

Q Andwhat accounting work did Mazars do for that
entity?

A Wedid various levels of test work, depending on what
year it was, and for certain years we did tax returns and we did
accounting, and we did -- let me take that back. 401 North
Wabash. 401 North Wabash doesn't file atax return. To the
best of my recollection, we did accounting work papers to assist
for the preparation of other entities' tax returns.

Q Areyou familiar with an entity called Trump Old Post
Office, LLC?

A Yes, | did.

Q What did that entity do?

A That isthe entity that operates the Old Post Office
Hotel in Washington, D.C.

Q Did Mazars do accounting work for that entity?

A Wedid test work and we did tax returns, to the best
of my recollection.

Q Areyou familiar with the entity called 40 Wall
Street, LLC?

A 40Wall Street. Yes.

Q Andwhat did that entity do?

A That isthe property that -- that's the company that
operated the Trump building at 40 Wall Street, in Manhattan.

Q Anddid Mazars do accounting work for that entity?
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for that entity?

A Yes wedid.

Q What accounting work did you do for that entity?

A Wedid the same kind of work. Wefiled tax returns
and did certain accounting work papers.

Q Areyou familiar with an entity called Trump Endeavor
12,LLC?

A Yes | am.

Q What doesthat entity do?

A That isthe property that ownsthe Doral, in Florida.
The Doral Golf Club.

Q Did Mazars do accounting work for that entity?

A Yes. Yes wedid.

Q Andwhat accounting work did Mazars do for that
entity?

A Tothe best of my recollection today, | believe we did
compilations and we did tax returns, but | would have to check
that.

Q Areyou familiar with an entity called 401 North
Wabash Venture, LLC?

A Yes | am.

Q Andwhat doesthat entity do?

A That isthe sponsor for Trump International Hotel and
Tower in Chicago.

Q Anddid Mazars do accounting work for that entity?
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A Wedid various levels of test work, depending on what
year it was, and we did atax return, amongst other things.

Q Andareyou familiar with an entity called Seven
Springs, LLC?

A Yes | am.

Q Andwhat does that entity do?

A That entity, to the best of my recollection, changed
over theyears. | think originally, if | recall, it was
supposed to be agolf course, potentialy. Later, it was --
became a devel opment project, and in later yearsit was a
personal asset for Mr. Trump.

Q And did Mazars do accounting work for Seven Springs,
LLC?

A Yes, wedid.

Q What accounting work did Mazars do for Seven Springs,
LLC?

A Tothe best of my recollection today, we did tax
return -- tax returns and accounting work papers.

Q Okay. | would like to go back and focus on the
Statement of Financial Condition you mentioned. Can you
describe for me what that document is?

A Simplistically, | would say that is what people today
would basically call abalance sheet. It's abalance sheet of
Mr. Trump's assets and liabilities as of June 30th of the
individual year we are talking about, prepared, you know, under
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accounting principles.

Q When you say you prepared it under accounting
principles --

A If | said prepared, we compiled it. We did not
prepare the statement.

Q Soyou compilethe statement. What does it mean to
compile the statement?

A Compilation iswhen you take the information, the
accountant compiles information given to us by aclient to
present it in afinancial statement format. The compilation
has -- the accountant gives no assurance, and gives -- does no
testing on analytics, on that information.

Q And taking the period from 2011 until your retirement,
what was your role in compiling the Statement of Financial
Condition for Mr. Trump?

A Well, | wasthe partner in charge of it. | think the
last one we did was June ‘20, 2020. It didn't go till my
retirement. Y ou would have to check that. | think it was
June 30, 2020, was the last one, but | was the partner in
charge, and sometimes | was more involved in the preparation,
and certain years | supervised some staff onit.

Q Okay. Do you recal how many staff you would
supervise?

A Onetothree. It wasn't, you know --

Q Isitpossible for you to describe for me, at ahigh
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started the work.

Q Soyou would not always immediately begin the work on
the compilation when you received the information from
Mr. McConney?

A Not necessarily. That'strue.

Q Okay. And so, if information came in that superseded
what you had aready received, you would only look at the most
recent information?

A Inmost cases, | would say that's fair.

(Continued on the next page.)
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level, during that time 2011 to 2020, what the process was for
getting the statement compiled.

A Well, it changed as technology changed, so | don't
know what year exactly technology changed, but in the early
years | would go to Trump Tower, some years, and | would sit
with Jeff McConney, and he will give me paper backup for the
information. He would giveit to mein paper. Sometimes he
might giveit to -- | think they used DHL or FedEx. It would
sometimes come by messenger. | would literally sit with him,
and he would give me the numbers. He would give me the backup,
or what was available as of that day. | would literally punch
holes in the paper, and put it into alooseleaf binder.

Astechnology changed, they started emailing me more
and more stuff, and at some point, for the last few years, |
believe they went into a portal.

Q Okay. Solet'sfocus on the years when you were
getting the information by email. What would you do after you
received the information from Mr. McConney?

A Meor amember of my team would insert it into what we
call an engagement binder, whether it be an electronic binder,
and we would put the information in that binder, and we would
leaveit in that binder until we were ready to start the
engagement. So, if certain information came in and was
superseded, we just used -- we would take the one that -- the
latest one that came in, at the time we started, physically
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Q So, onceyou start working on it, what does that look
like? What are you doing?

A Wewould cross-- we would look at. Jeff or a member
of histeam. If it wasn't Jeffrey, it was somebody else.
They'd send us a schedule with a control schedule. They
would send us an early draft of the financial statement which
they marked up.

They usually took the previous years's
statement, crossed out and made the changes and, again, that
would be an early draft of the statement, and, they would
send us backup schedules, and, we'd try to cross-reference
the schedules to their supporting control sheet, to make sure
the numbers agreed.

Q So, when you say cross-reference to make sure the
numbers agreed, can you describe what that looks like?

A | tell astory that | used to say it'safull
circle. Their control document was something | believe
called Jeff Supporting Data. So, | would make sure the
numbers, even if they sent me updates, the numbers on the
Jeff Supporting Data available would tie out to the cash
schedule, the accounts payable schedule, whatever schedule we
were looking at.

Q So, you were making sure the numbers on the support
they sent you match the numbers going into the spreadsheet?

A  Yesandviceversa
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Q Wereyou doing any other analysis of the supporting
information?

A lwouldlook at it at highlevel. If | saw
something that bothered me or something that didn't make
senseto me, 1'd ask him about it, generally.

Q Okay. So, you checked the schedules. You said they
would send you a marked-up version of the statement-- of what
is necessary to complete the statement?

A Youknow, if -- first of al, we'd haveto get an
engagement letter. We'd have to get an engagement letter
from the client, outline the terms of the engagement. We
would, you know, after we would type the statement, sometimes
we'd typeit in before. We would just type the first draft.

After Trump Organization had finalized their
numbers and sent to us, you know, we'd send them afinal
draft. Typically, we'd send them multiple final drafts with
red lines sometimes with changes. Red lines, black lines,
whatever they call it. I'm not alawyer. At the point when
everybody was-- the Trump Organization was happy with the
statement, the compilation, they would send a representation
letter.

After they signed the representation letter and
when the representation letter was signed, Mazars had done
all the procedures, all that was required on our end, we
would issue the compilation report.
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MR. KISE: Wejust lodge our objection to the
document, and, we're going to do that document by
document.

THE COURT: Okay. You can makeit quick for the
other one?

MR. KISE: Yes.

THE COURT: It'sadmissible.

MR. WALLACE: We offer Plaintiff's Exhibit 75in
evidence, your Honor.

THE COURT: It'sin evidence.

(Whereupon, said exhibit was received in
evidence as Plaintiff's Exhibit 75.)

Q Mr. Bender, do you recognize this document?

A Yes, | do.

Q Whatisit?

A It'sthe engagement |etter that compiled the
Statement of Financial Condition to Donald J. Trump as of
June 30, 2011.

Q Okay. If I could direct your attention to the top of
the page here. It's addressed to Alan Weisselberg Executive
Vice President, Chief Financial Officer of the Trump
Organization.

Why isthisletter being addressed to Mr.

Weisselberg?
A Mr. Weisselberg signed al the engagement letters.
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Q Did that process generally remain the same throughout
the period of 2011 through your retirement?

A Tothe point we stopped -- not to my retirement.
When we stopped compiling the financial statement.

Q Thatwasin 2021,

A '200r '21. | don't remember. Y ou haveto tell me.

Q Yousaid it wasthe statement as of June 30, 20217

A That'swhat | thought it was.

Q Mr. Bender, you have been handed a document premarked
PX-200785. Well aso call it up on the screen here. Do you
recognize this document?

MR. KISE: Your Honor, this would be one of
those documents that we're going to object to on the
Statute of Limitations. We don't think it should come
in. It's2011.

THE COURT: | agree with you we're trying to do
this altogether. Hold on. Mr. Kise, I'm going to
overrule you on what | think is going to be a continuing
objection, and, I'll recognize the continuing objection.

Asthe Attorney General said earlier, and was in
their papers, Statute of Limitations claims are not
evidence. These can be relevant to just setting the
stage for what happened later. It can berelevant for
the equitable relief requested. I'm letting in it in but
you can make a statement now.
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He was the one who ran the accounting department as Chief
Financial Officer for the Trump Organization.

Q So, the Trump Organization and their accounting
department were responsible for the engagements of you for
Donad Trump's personal Statement of Financial Condition?

A Yes. Yes, that isfair to say.

Q If I candirect your attention to the second and
third paragraphs of thisletter. I'll just highlight thisfor
youl.

Let'stake alook at paragraphs two and three.
"We will perform the following services. Wewill compile,
from information you provide, the Statement of Financial
Condition of Donald J. Trump as of June 30, 2011."

| think you touched on it when we were talking
about high level. What does it mean that you would compile
the Statements of Financial Condition?

A Compilationisto present, simplisticaly, to
present, in the form of financial statement, the presented
compiled information in the form of financial statement given
to us by the client. Mazarswould do compilation. Mazars
would give no assurance on the work and we'd do no testing or
analytical review as part of the compilation procedure.

Q Your responsihility was for the form of the document?

A If | saw something that stuck out at me at high
level, | noticed something on that, | would go back to them
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and ask them a question but | did not order or review
procedure.

Q Could you just describe for me when you say "audit or
review procedure?"

A Review procedure would include analytical procedure,
analytical procedure and the accountant would give limited
assurance. On order, we'd do analytical procedure and audit
testing and give the assurance that the financial statement,
simplistically -- | don't have the exact in front of me. The
financial statement would be reasonably stated. Sorry.

Q Inthe context of the audit you're describing, what
kind of analytical procedures were involved?

A Anaytical procedure or review would be, you know,
comparison from one year to another to determine what kind of
procedure, what kind of items you would test.

Q Going back to compilation engagement, are you
undertaking any steps to make sure the information you're
looking at istrue?

A No, | would just look at something. If something
stuck at high level or came to my attention, | would bring it
to the attention of the client.

Q Okay. Going back to the third sentence here, you
write: "Wewill compile from information you provide." Speak
clear. Who's the you that will provide information?

A The Trump Organization.
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Q Do you have an understanding of what the rules were
provided for related to thisletter in 2011?

A Yes, | do.

Q What would those rules have provided for?

A Asl said, no analytical procedures, no testing and
the numbersin the financial statement on the representation
of management, simplistically.

Q Second sentencein this paragraph states. "The
objective of acompilation isto present, in the form of
financial statements, information that is the representation
of management without undertaking to express any assurance on
the financial statements." | think we've covered some of
this, so | don't want to go through all of it, but, what does
it mean it's the representation of management?

A Asl just stated, your last question, the numbers
are the representation of management of the client.

Q If we go down to the next paragraph, it states:
"Compilation differs significantly from areview or an audit
of financial statements."

| want to understand, thisis, essentially,
consistent with what you were telling me before about the
difference between review, audit, and compilation?

A Yes gir.

Q Thenext sentence states: "A compilation does not
contempl ate performing inquiry, analytical procedure, or other
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Q Who selected the as-of date of June 30, 20117

A When | came around, it was already June 30th. |
think, historically, for anumber of years, it was June 30th.

Q If we could direct your attention to the top of the
next paragraph. It states: "We will compile the financial
statements and issue an accountant's report thereon in
accordance with statements on Standard For Accounting and
Review Servicesissued by the American Institute of Certified
Public Accountants.”

Can you tell me what is an accountant's report?

A Inthis case, they're talking about the compilation
report.

Q So, that is something Mazars would be drafting?

A It'sastandard. It's, | think it's AICPA
promulgated and we would make certain changes, you know, if
we had to, but it's historical.

Q What's the purpose of the accountant's report?

A Toinform the reader that there is a compilation or
any exceptions to whatever standard of accounting the user,
the financial statement being prepared under.

Q Canyou tell me, what are the statements on standards
for accounting review services issued by the American
Institute of Certified Public Accountants?

A SSARSisthe standard used promulgated to define
what rules would have been for a compilation or review.
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procedure performed in areview."

Isthat, in fact, the nature of the engagement
that Mazars had with the Trump Organization in 2011
regarding --

A | want to make sureto clarify that itisa
compilation that did not contemplate inquiry, analytical
reviews, or other procedure.

Q Next sentence states: "Additionally, a compilation
does not contemplate obtaining an understanding of the
entity's internal control, assessing fraud risk, tests of
accounting records by obtaining sufficient appropriate audit
evidence through inspection, observation, confirmation, the
examination of source documents, for example, cancelled checks
or bank images or other procedures ordinarily performed in an
audit.”

So, it'salong sentence. Let'stakeit bit by
bit. Looking at thefirst part of the sentence, what does it
mean "a compilation does not contemplate obtaining an
understanding of the entity'sinternal controls?"

A That Mazars would not -- Mazars would not, during
compilation, would not obtain an understanding of the
entity'sinternal control.

Q What internal control is at issue here?

A Example of internal control iswho, the person who
signs the checks person, who signs the checks wouldn't do the
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bank reconciliations. Y ou know, it would be some separation
of duties.

Q With respect to this engagement, internal controls
that are being described here relate to how the Statement of
Financial Condition was prepared?

A No.

Q What would they relate to?

A If you do an audit.

Q So, thisissaying thisis something you're just not
doing?

A Yes

Q My question is do you have a sense of what internal
controls would be relevant for the preparation of Statement of

Financial Condition within the Trump Organization?

A Yes, | would wouldn't need to consider interna
controls for an audit.

Q Doyourecdl if, at any point, you actually did
obtain an understanding of Trump Organization's internal
controls regarding the Statements of Financial Condition?

A No, | did not.

Q Insome of your other work, did you look at internal
controls the company had in other areas?

A Wedid some, what we call, walk-throughs, maybe.
Yes. Wetook one transaction and followed it through to
understand what was being done.
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were doing thiswork for?

A | don't have that. That potentially the CFO or
somebody could override the controls and that would be an
example of fraud risk.

Q Sentence also mentions "a compilation does not
contemplate a test of accounting records,” and goes on. What
isatest of accounting records?

A Anexample of an accounting record would be a
voucher bill to see that the bill on-- the amount on the hill
agreed to the amount in the general ledger and whatever.
We'd look at the bill.

Q Didyou ever, infact, test accounting recordsin
connection with the preparation of Statements of Financial
Condition?

A No. No, | do not believe so.

Q Thetop sentence here states: "Our accountant's
compilation report is expected to include references to the
following departures from Generally Accepted Accounting
Principals. First, what are Generally Accepted Accounting
Principles?

A  Wecal that GAAP. We use GAAP as we go forward.
Those are the rules promulgated on how to prepare standards
that are required to prepare financial statements under those
rules.

Q Arethere particular rules -- are there particular

D. Bender - Direct/Wallace

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 126

Q Canyoujust give me an example of what one of those
walk-throughs might have been?

A When aninvoice comesin, the person -- somebody
would approve the invoice that they would look and then
another person would write the check and then somebody would
sign off and review that the check was all ready to be done
from start to finish to make sure there was some kind of
control involved.

Q It mentionsthat in that compilation does not
contemplate assessing fraud risk. Did you ever, in fact,
assess fraud risk at the Trump Organization in connection with
the Statements of Financial Condition?

A No, wedid not.

Q Didyou assess fraud risk for the Trump Organization
in other contexts in audit engagements?

A  Yes wedid.

Q What would it entail to assess fraud risk in those
instances?

A Wed have -- just an example, we'd have, what do you
call -- we would have meetings at the beginning of the audit.
Brain storming sessions. Sorry. It's been awhile.

We'd have brainstorming sessions, for example,
and we'd discuss potential fraud risks as part of the audit
engagement.

Q What were fraud risks for some of the entities you
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rules that apply to the preparation of Statements of Financia
Condition for Donald J. Trump?

A They would be under the normal capital rules.

Q Areyou familiar with those rules?

A Some of them. | don't know anymore.

Q Do you know which rules govern preservation of
financial statements?

A Again, Generally Accepted Accounting Principles.
Q I'masking if thereisaparticular rule, by number
or section, if you're aware, that covers the preparation of

personal financial statement?

A Not right now, | don't know.

Q If therewasatimein 2011 you had a question about
what rules governed the preparation of financial statement,
how would you find that out?

A 1 waskind of lucky. My managing partner in my
office, he wrote-- he was a big contributor for SSARS, one,
and, two, he was strong on GAAP. His office was directly
next to me or one office away, depending on where our
location was. | also had a quality control person with me
who would be an independent quality control person who would
review the work to make sure it met certain standards.

Y ou know, we would, you know, speak to other
partnersif | had a question or | could speak to the director
of quality control, whatever her department was called. The
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name changed over the years.

Q Wereyou or Mazars responsible for making sure the
statements complied with GAAP?

A No, that was the Trump Organization's
responsibility.

Q It saysherethereport is expected to include
references to following departures from GAAP. What isa
departure from GAAP?

A Sometimes people want to not follow GAAP and wed
have to disclose it in the financial segment -- in the
compilation report.

Q Whenyou say "we"'?

A I'msorry. We means Mazars, predecessor.

Q If there's a departure from the GAAP rules, it needs
to bedisclosed. Do | understand that correctly?

A That's correct.

Q Do you know who decided that Mr. Trump would include
these departures from GAAP in his Statements of Financia
Condition?

A Those are determined by the Trump Organization.

Q During the period -- we can cover this broadly but
during the period of 2011 to 2020, do you recall any
instances -- I'll restart the question.

During the period of 2011 to 2020, do you recall
any instances where you recommended to the Trump Organization

D. Bender - Direct/Wallace Page 131
1 A Yes
2 Q Youinformed the Trump Organization that they needed
3 toadd that GAAP exception?
4 A Wehadadiscussion. | informed them. Therewas
5 discussion there were additional GAAP exceptions that had to
6 be added to the Accountant's Compilation Report.
7 Q Doyouremember who you had that discussion with?
8 A Not particularly. Either Jeff and/or Allen
9 Weisseberg.
10 Q Jeff McConney and Allen Weisselberg?
11 A Yes. Sorry.
12 Q For the Vegasand Chicago properties, you don't
13 remember what year this would have occurred?
14 A No, | don't.
15 Q During the period of 2011 to 2020, do you recall any
16 instances where you recommended to the Trump Organization that
17 they needed to remove the GAAP departure from the Donald J.
18 Trump Statement of Financial Condition?
19 A Nottoday. No, | don't remember anything.
20 Q Why don't wewalk through each of these departures.
21 .1states: "Generally Accepted Accounting Principles require
22 that in order to reflect amount to be received in the future

N NN
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at estimated current values, the rights must be
nonforfeitable, fixed, and determinable and not require any
future services. Several of the values that will be expressed

D. Bender - Direct/Wallace

©O© 0N A~ WDNPRP

NNNNNNRERRRRR R R B
O RWNREPROOO®OWNOOUMWNLEO

Page 130

that you needed to add a GAAP departure to Donad J. Trump's
Statements of Financial Condition?

A I'mnot sure of theyear. | believeit wasthis
period there was a GAAP exception pertaining to combining
cash and not cash and Marketable Securities. That was the
GAAP exception that was put in. There was a GAAP exception.
They were excluding certain assets, either in Vegas or
Chicago, and those were, what do you cal it -- | think may
have --have been during this period and that was the GAAP
exception when Trump Organization decided to exclude those
assets.

Q Okay. So, let'stakethose eachin order. Thefirst
one you mentioned was GAAP exception for cash and Marketable
Securities. | understand your recollection isyou had to
inform the Trump Organization that that practice needed to be
identified as a GAAP exception?

A Yes

Q But you don't remember what year?

A No.

Q The other exception you mentioned was Vegas and
Chicago properties -- well --

A Vegasand/or. | think it changed over the years.

Q So, one of those properties was not being included in
the Statements of Financial Condition and that was the GAAP
exception that needed to be disclosed?
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will be based on future interests that, in some instances, are
not for fixed or determinable amounts and, in some instances,
are based on performance of future services."

Who made the determination to include this GAAP
exception in the Statements of Financial Condition?

A It wasthe Trump Organization.

Q .2-- actualy let me back up. Onthefirst GAAP
exception, did anyone from the Trump Organization tell you why
they decided not to follow GAAP on thisissue?

A Not that | recall.

Q Did you perform any accounting procedure to determine
if this GAAP exception was accurate?

A No.

Q Let'smoveontop .2 which states: "Generally
Accepted Accounting Principles require that with respect to
each closely held business entity summarized information about
assets, liabilities, and results of operations for the most
current year must be disclosed in the financial statements.
In addition, the current estimated value of each closely held
business should be recorded as a net investment assets of
liabilities. Lastly, the ownership percentages of each
closely held business should be disclosed. The Statements of
Financial Condition will not include the required summarized
disclosures and will report some closely held business
entitiesin amanner that separately states gross assets and
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liabilities and states certain cash positions separately from
their related operating entity and will not disclose

Mr. Trump's ownership percentage in certain closely held
businesses."

Who made the determination to include this GAAP

departure?

A The Trump Organization.

Q Did anyone from the Trump Organization tell you why
they decided to not follow GAAP on thisissue?

A Not that | recall, no.

Q Did you perform any accounting procedures to
determine if this GAAP was accurate?

A Not that | recall, no.

MR. KISE: Your Honor, just, I'm assuming that
these questions are all confined to 2011, not generally.
He just hasn't asked that.

MR. WALLACE: Yes, we'relooking at 2011
statement.

Q Let'smove onto point numb three. "Generally
Accepted Accounting Principles require the receipt of
noninterest-bearing deposits in exchange for rights and
privileges of the recorded present value of liability. The
present value of the liability for noninterest-bearing
deposits received as a condition of membership in club
facilities will not be included in the accompanying Statement

D. Bender - Direct by Mr. Wallach

© 00N O~ WNP

A
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 135

Q Did you perform any accounting procedures to determine
if this G.A.A.P. exception was accurate?

A No, | did not.

Q Let'stakealook at item number four.

"Generally Accepting Accounting Principles require
that personal financial statements include a provision of
current income taxes, as well as estimated income taxes on the
differences between estimated current values of assets and
estimated current amounts of liabilities and their tax basis.
The Statement of Financial Condition will not include such
provisions."

Who made the determination to include this G.A.A.P.
departure?

A The Trump Organization.

Q And did anybody from the Trump Organization tell you
why they decided not to follow G.A.A.P. on thisissue?

A No,sir.

Q Did you perform any accounting procedures to determine
if this G.A.A.P. exception was accurate?

A No, | did not.

Q Lastone

"Generally Accepted Accounting Principles require that
personal financial statementsinclude all assets and liabilities
of theindividual whose financial statements are presented. The
accompanying Statement of Financial Condition does not include
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of Financial Condition."
Who made the determination not to follow GAAP on
this departure?
A The Trump Organization.
Q Did anyone from the Trump Organization tell you why
they decided not to follow GAAP on this issue?
A Notthat | recall today.

(Continued on following page..)
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the following for Trump International Hotel and Tower Chicago,
and Trump International Hotel and Tower Las Vegas:

"One. Real property-related assets.

"Two. Mortgages and loans payable.

Three. Guarantees which Donald J. Trump may have
provided."

Is this the exception that we were talking about
earlier, that you recall having?

A Yes

Q So, who was responsible for including this G.A.A.P.
exception?

A The Trump Organization.

Q Did you ever discuss, with the Trump Organization, why
they didn't want to include Chicago and Las Vegas on the
Statement of Financial Condition?

A That would be subject to a Kovel letter.

Q Just, so | understand, you were retained by tax
counsel for Mr. Trump, and that's how you learned about issues
relating to Chicago and Las Vegas?

A Yes.

Q So, you were providing consulting servicesto an
attorney. The attorney was representing Mr. Trump; is that
correct?

A Yes.

Q Wearefinenot going any further on that, then.
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If we look at the bottom part of the page, the last
sentence states:

"The effects of the above departures from Generally
Accepted Accounting Principles, as described above, will not be
determined or disclosed in our accountant's compilation report.”

What is meant by, The effects of the above departures?

A Simplistically, how these departures might affect the
financial statement that -- you know, the numbers on the
financial statement, or the footnotes.

Q So, if I'm understanding correctly, if G.A.A.P. had
been followed in these instances, you are not going to calculate
what the differences would be?

A Simplistically, yes.

Q I'mvery smplistic, so I'm happy to see it that way.

A Soaml.

Q Why were the effects not determined or disclosed?

A It was never discussed, but it would have been a
tremendous job to figureit out.

Q And whose determination was it, not to determine or
disclose the amount of those departures.

A Trump Organization.

Q Okay.

MR. WALLACE: If we could turn to the next page.

Q Thetop of the page it states:

"Further, our report will include the following:
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A Discussed above. Yes.

Q Why don't we turn to paragraph four on this page.

Thetop of this paragraph states:

"Our engagement cannot be relied upon to disclose
errors, fraud, or illegal actsthat may exist. However, we will
inform the appropriate level of management of any material
errors, and of any evidence or information that comes to our
attention during the performance of our compilation procedures,
that fraud may have occurred. In addition, we'll report to you
any evidence or information that comes to our attention during
the performance of our compilation procedures regarding illegal
acts that may have occurred, unless they were clearly
inconsequential. We have no responsibility to identify any
communication deficiencies in your internal control, as part of
this engagement."”

What does it mean that your engagement cannot be
relied upon to disclose errors, fraud, or illegal acts that may
exist?

A Aswediscussed earlier, sinceit's acompilation,
Mazars did not do, for example, any internal control work. The
financial statement is a representation of management, and
Mazars is giving no assurance on the financial statements.

Q Whenyou said you relied on the representation of
management, who was management?

A That would be Donald J. Trump or histrustees, Alan
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"Because the significance and pervasiveness of the
matters discussed above make it difficult to assess their impact
on the Statement of Financial Condition, users of this financial
statement should recognize that they might reach different
conclusions about the financial condition of Donald J. Trump if
they had access to arevised Statement of Financial Condition,
without the above-referenced exceptions to generally accepted
principles."

First, what is meant by, significance and
pervasiveness?

A Tome, simplisticaly, it would have a big number, or
have an effect on what the reader would perceive, by reading the
financial statement.

Q Sothedifference between following G.A.A.P. and not
following G.A.A.P. on the above essentials could be significant
and pervasive?

A Yes dir.

Q And when he says, The matters discussed above, that's
referring to the G.A.A.P. exceptions we were just walking
through; isthat correct?

A That iscorrect.

Q Ijust want to make sure | understand. Thisisonly
referring to the size and pervasiveness of the G.A.A.P.
exceptions that were actually disclosed in the paragraphs above;
isthat correct?
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Weisselberg, or whoever was -- whoever was determined to be the
agent of either Trump -- Mr. Trump, or histrust.

Q Okay. Let me address Mr. Kise's point, from before.
In the year 2011, who would be the management relied upon?

A Mr. Trump, and his representatives.

Q The next sentence states that, "Well inform the
appropriate level of management of any material errors.”

Do you see that section?

A Yes

Q Do you have an understanding of who the appropriate
level of management was, in 20117

A It would have been Mr. Trump and Mr. Weisselberg. We
would have communicated with, presumably, Mr. Weisselberg or
Mr. McConney, if we found an error.

Q Do you ever remember bringing an error to Mr. Trump's
attention?

A No, | do not.

Q Do you remember bringing any errors to
Mr. Weisselberg's attention?

A Mr. Weisselberg or Mr. McConney. | can't tell you who
was on theindividual items. Mr. Weisselberg or Mr. McConney
did, from timeto time, find errors, and we would go over
things.

Q So, not necessarily 2011, but you remember, from time
to time, you would bring errors to Mr. Weisselberg's and
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Mr. McConney's attention?

A Yes

Q Do you have any specific recollection of the errors
you brought to their attention?

A There could have been an error -- one year, thiswas
many years ago, it was on the cash schedule. They included
Mr. Trump's foundation, and we took that off. A couple of years
there were errors pertaining to -- there were errors pertaining
to-- I'mlosing it. lvanka Trump had an option to buy certain
apartments, or one apartment | knew about, on Trump Park Avenue,
and the value they were using for that apartment on their
schedule, valuing Trump Park Avenue, differed from what |vanka
was valuing the apartment, |vanka's option for the apartment,
was.

There were a couple of times pertaining to straight
line receivables. | think they may have gone the wrong way on
the financial statements. We would have to correct, adjust an
asset for astraight line receivable.

There was some times, from time to time, when they
were cross referencing cash on an account's payable schedule, to
the lead sheet for cash or accounts payable. The number would
be alittle bit different than we had talked about it.
Sometimes it would be -- we would adjust it. Sometimesit would
be a small amount, and the Trump Organization -- the Trump
Organization would adjust it, or sometimesit would not -- it
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issue with the cash schedule, including money from Mr. Trump's
foundation, do you remember when that occurred?

A Long time ago.

Q Okay. You mentioned the Ivanka Trump option to buy an
apartment at Trump Park Avenue. Do you remember when that
occurred?

A | don't remember the year, but | believe it wastwo
years, | changed it. At least.

Q Sotheerror was repeated again the following year?

A It may have not been the following year, but it was
more than one year.

Q How did you come to know that Ivanka Trump had an
option on an apartment on Trump Park Avenue?

A | don't recal.

Q Could you describe for me what you meant when you were
talking about straight line receivables, for someone who may not
deal with receivables on aregular basis?

A Oh, my God. You'rein trouble, now.

Under G.A.A.P. -- it'smore old G.A.A.P. and new
G.A.A.P., but when you are doing Generally Accepted Accounting
Principles, the income stream for alease, simplistically,
should be picked up pro rata, over the life of the lease. So
for instance, if thefirst year has free rent, and -- let's say
it'saten-year lease, and the first year isfree, and the next
nine years equal up to amillion dollarsin total, so for the
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was not worth the material -- not material. It was necessarily
to adjust.

Q Any other examples you remember?

A That'sit, right now.

Q Okay. I'll just walk through this, alittle bit.

On the last one you said there was an issue with cross
referencing cash, or accounts payable. Would the number that
you would see in the supporting spreadsheet, wouldn't match the
number that was actually in the supporting data?

A Sometimes there would be an example in a cash account
on the lead sheet for cash, and then there might be, for
instance, a balance sheet for a golf course in Jeff
Supporting -- in his back up, Jeff Supporting Data, and there
would be a cash number, and it could go either way, but we would
bring it to the Trump Organization's attention, if we came
across it.

Q Go either way, meaning it could be higher?

A Yes. Yes, or lower.

Q Andif I'm understanding your testimony correctly,
they would correct it if it was, but sometimesit -- they would
often correct it, but sometimes it wasn't big enough to merit a
correction?

A Or they didn't want to -- it may have been -- that's
fair to say, yes.

Q Do you remember specifically, when you mentioned an
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total ten years, it'samillion dollars. Y ou would pick up a
rent of $100,000 every year, on that lease.

Q Okay. Andyou are saying that sometimes it went the
wrong way?

A Certain schedules they would ask usfor, and it was --
sometimes, it went the wrong way.

Q And thiswasin connection with the preparation of the
Statement of Financial Condition?

A The adjustment they were making on the Statement of
Financial Condition did not always go the right way.

Q But you don't remember what year that occurred in?

A No, but again, multipletimes. A coupletimes, |
believe.

Q Why don't we take alook at the next paragraph, which,
the single sentence, it states, "As part of our engagement, we
will also perform other accounting services, as needed."

Do you know if other accounting services were needed,
as part of this engagement in 20117

A | don't recall.

Q Do you remember ever performing other accounting
services in connection with preparation of a Statement of
Financial Condition?

A Other accounting services might include, for instance,
drafting afew words in afootnote, or helping with afootnote.
Something like that could have occurred, over the years.

SUPREME COURT - NY COUNTY

(36) Pages 141 - 144




PEOPLE OF THE STATE OF NY v.
DONALD J. TRUMP, et al

D. Bender - Direct by Mr. Wallach

October 2, 2023
Page 147

Page 145 |D. Bender - Direct by Mr. Wallach

1 Q I'msorry. Drafting -- | didn't hear. 1 the extent he knows their educational background, knowledge

2 A A note, changing something on afootnote. For 2 or training.

3 instance the G.A.A.P. exceptions we talked about before, for | 3 MR. WALLACE: | will ask him some foundational

4 cash, thewording for the -- in the compilation report, | keep | 4 questions.

5 calling them footnotes. The notes would have amost theexact | 5 Q So, let me back up. The suitable skill, knowledge and

6 same wording to the wording that went into the compilation | 6 experience refersto the process of valuing properties. Isthat

7 report. That wording, | believe, would go into those financial 7 correct?

8 statements. 8 A Amongst other things.

9 Q So, if they were using your accounting work product, | 9 Q Andareyou familiar with the skill, knowledge or
10 that'san additional accounting service, and it might be 10 experience of, let's start with Mr. McConney, in valuing rea
11 included in areport where you are just doing compilation? |11 estate?

12 A Yes, but that's a sentence | generally put in most of |12 A No, I'm not.

13 my engagement letters. 13 Q What about Mr. Weisselberg?

14 Q Okay. If welook at the next paragraph underneath |14 A No, I'm not.

15 that, it says, "You are responsible for making management |15 Q Soyoudon't have any familiarity with their skill,
16 decisions and performing management functions, and for |16 knowledge or experience.

17 designating an individual with suitable skill, knowledge or |17 Did you ever make a determination as to whether or not
18 experience to oversee any other services we provide." 18 they had suitable skill, knowledge or experience?

19 What fallsinto the category of management decisions |19 MR. KISE: Objection.

20 and management functions? 20 MR. WALLACE: I'm asking if he made a

21 A Determine the methodology for how the propertieswould |21 determination.

22 bevalued. 22 MR. KISE: How can he make a determination if he
23 Q Okay. And soyou didn't have any rolein the methods |23 has no understanding?

24 of valuation in the Statement of Financial Condition? 24 MR. WALLACE: Then the answer can be no.
25 A No, | didn't. No, | did not. 25 THE COURT: Overruled. Whether it wasright or
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1 Q For this engagement, do you know, in 2011, doyou know | 1 wrong, proper-improper determination, if he made a
2 who theindividual was who was designated to supervisethe | 2 determination, he made a determination.
3 servicesyou provided? 3 Q Andthe questionis, did you make a determination?
4 A Alan Weisselberg, with the assistance of Jeff 4 A | made adetermination they had the suitable skill,
5 McConney. 5 experience to oversee the services that we were providing.
6 Q And areyou familiar with their relevant skill, 6 Q Understood.
7 knowledge and experience? 7 MR. WALLACE: If weturn to the next page of this
8 A Yes 8 engagement letter.
9 Q And could you describe for me, generaly, thelevel of | 9 Sorry. If we can go to the bottom. Next page.
10 their skill, knowledge and experience? 10 Q Doyourecognize -- well, first let me ask you,
11 A Alan-- 11 underneath WeiserMazars, did you sign this agreement?
12 MR. KISE: Objection. Isthewitnessgoingto |12 A WeiserMazars.
13 provide his understanding? Is he opining asan experton |13 Q WeiserMazars?
14 the level of knowledge and experience? 14 A But some people use the French interpretation.
15 THE COURT: WEéll, heisnot qualified asan 15 Y ou are asking who signed?
16 expert. Heisafact witness; right? 16 Q Who signed that?
17 MR. WALLACE: Correct. I'masking what his |17 A That's either my signature, or an electronic signature
18 understanding was of the -- of the skill, knowledgeand |18 of mine, which | would have given permission to use. But it's
19 expertise that Mr. Weisselberg and Mr. McConney had, when |19  probably areal signature.
20 they were receiving his service. 20 Q On behalf of the firm?
21 MR. KISE: | don't think there's any proper 21 A Yes.
22 foundation laid for that. | don't see how he can ask this |22 Q And do you recognize the signature underneath that
23 witness that question, other than his general guessingas |23 one?
24 to what their qualificationswere. There hasn't beenany |24 A That's Alan Weisselberg.
25 testimony that he is familiar with those individuals, to |25 Q Okay. And did you have an understanding of whether or
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not Mr. Weisselberg had the authority to retain Mazars for this
engagement, based on his position as CFO of the Trump
Organization?

A  Yes, | did.

Q Andwhat was the basis for that understanding?

A Hewas-- hesigned all the engagement letters for the
Trump Organization, for the entities that -- let me take that
back. He signed all the engagement letters for the entities
that were run out of 725 Fifth Avenue. 1'm not sure heran all
the entities. And he was the go-to guy for all accounting
matters for the Trump Organization.

Q Mr. Bender, do you recognize -- I've handed you a
document that's been marked Plaintiff's Exhibit 1893 --

MR. WALLACE: Strikethat.

Q Mr. Bender, I've handed you a document that has been
marked Plaintiff's Exhibit 1873 for identification. Do you
recognize this document?

A Yes, | do.

Q Andwhatisit?

A Thisisa-- thisisan email from Jeff McConney to
me -- Doc isme. That'sanickname. That's the most asked
guestion in deposition history -- where Jeff is sending us some
information. It appearsto bein Excel, for the June 30th, 2011
statement of the compilation of the June 30th, 2011 Statement of
Financial Conditions for Donald J. Trump.
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attachments, and the first one is Jeff Supporting Data. Can you
just describe for me what you understand that exhibit to be?
A That's Jeff's control sheet on how he is coming up to
the Statement of Financial Condition for Mr. Trump, as of
June 30th, 2011, and if that's the control sheet, we would be
using those numbers. At the end of the day, the numbers on the
Jeff Supporting Data, when al is said and done, have to agree.
Should agree. Nothing hasto, in life. Should agree, to the
assets and liabilities on the Statement of Financial Condition.
Q Okay.

MR. WALLACE: Canwe pull up, | believeit'sthe
native one of that attachment to thisemail. Thisistill
Exhibit 1873. Thisisthe native version, the Excel
version of the attachment that we were just looking at. 1f
we can just go up to the top.

Q Do you recognize this document, or this attachment?

A Thisisone, aversion of the Jeff Supporting Data for
the Statement of Financial Conditions for Mr. Trump, as of
June 30, 2011.

MR. KISE: Same objection, your Honor.

THE COURT: Well, it's part of the same exhibit,
w -

MR. KISE: Well, that's not exactly clear. |
think it is.

THE COURT: You areright. So I'll recognize the
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MR. WALLACE: | believe the defendants have an
objection.

MR. KISE: Thank you, Mr. Wallace.

Yes. Same objection, your Honor. Predatesthe
July 13, 2014.

THE COURT: Okay. Duly noted, and overruled, for
the same reasons.

Q Do you want to explain why you're called Doc, on this?

A Jeff came from the predecessor firm, Spahr Lacher &
Berk, | won't go through all the -- and this was a nickname |
had 35, 40 years ago, and it's only legend. | don't remember
exactly what it is, and it still sticks around with one or two
people, today.

Q So, do you have an understanding of, what are these
attachments that he's sending to you, in this email?

A Theseare certain -- thisis the schedule. It appears
to be the schedule we previously discussed, which was their
control schedule, or at least the first version of it, for
the Jeff Supporting Data, and certain backup schedules, as shown
under the attachment section.

Q Okay. And so, thiswould be at the beginning of the
process of preparing the Statement of Financial Condition?

A Assuming that thisisthefirst one. There could have
been a predecessor one. | couldn't answer that, today.

Q You can see, there's anumber of exhibits listed under
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objection, and overruleit.
MR. KISE: Thank you.

Q So, can you describe for me how this document works?

A Jeffrey, line-by-line, prepares -- heis saying that
the cash, 207 million -- yes. $207,488,027, Jeff would have a
back-up schedule in this case, for that amount. Sometimes he
would do the computation, but thisis his control, and his
backup. In many ways, it would be like atrial balance. This
iswhere Jeff is determining Jeff, or the Trump Organization,
whoever is determining it, would -- thiswould be their control
sheet.

Q Andwhat would you do with this document, when you
received it?

A Whatever version was the last version we would have
received when we started our compilation work at Mazars, that
would be our control. So, if Jeffrey -- and we would change.
If Jeffrey would send updates afterwards, Jeff, or amember of
his team, we would cut and paste that information into a new
worksheet, because we do alot of referencing back and forth,
and we didn't want to put what we call tick marks, and I'm sure
we'll see that the next few days. We wouldn't want to haveto
put all these referencesin 500 times, so we needed to take a
version that was our control, and that would be the version when
we started, really started to do the work.

Q Okay. Sohe might send you this, and you might not

SUPREME COURT - NY COUNTY

(38) Pages 149 - 152




PEOPLE OF THE STATE OF NY v.
DONALD J. TRUMP, et al

October 2, 2023

D. Bender - Direct by Mr. Wallach

©O© 0N O~ WDNPRP

NNNNNNRERRERRR R R B
O RWNRPROOO®O®NOOUMWNLEO

Page 153

work on it, but it might be the version you would use to control
and put together your final work?

A Theversion that we received when we started our
compilation procedures, started the real work, not the
engagement, but honestly started the work, that was the one we
would use, and any updates camein, we would just cut and paste
the certain lines, as needed, to make it agree to the Trump
Organization's version that they were sending us later.

Q If wego back to the original email, Exhibit 1873 --

MR. KISE: Just for record purposes. Sorry. How
are we keeping track? | know that the exhibit has a number
on it, but the spreadsheet, do we have some number
associated with it? | mean, how are we --

MR. WALLACE: That'sincorporated with the
exhibit list, | believe is how we prepared it, and there is
anative file attachment. So, | think that's what we sent
to you guys when we produced our exhibit list. I'm not
sure. I'll confess, | don't remember how you guys
structured your --

MR. KISE: | just want to make sure we have got
some way of keeping track. We will sort that out later.

MR. WALLACE: Sure. | will, when I'm reading in
the record, | did read -- thisis native 01, so well try
to make that as clear as possible.

So, | would like to open one of the other
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Q What would you do with this document once you
received it?

A | would have to check my work papers but,
presumably, we would have footed it, added it up. | don't
know if any other backup came with it, and, we'd make sure
that the total at the end of the day, if you can't see down
here, tiesinto the Jeff Supporting Data at the end.

Q You're saying you want to make sure?

A 9,000,180.

Q That comports with the Jeff Supporting Data
spreadsheet?

A Yes.

Q Thise-mail plaintiff's Exhibit 1873, file nameis
Native 05. Do you recognize this document?

A It appears to be the Trump Organization's schedule
of cash and short-term investments from Mr. Trump and his
entities as of June 30, 2011.

Q Do you have an understanding of who prepared it?

A It would have been prepared by Trump Organization.

Q What would you do with this document when you
received it?

A lcan't--

MR. KISE: Same objection. Same objection.
THE COURT: Noted and same ruling.
MR. KISE: | think that applied to the last file
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exhibits. It's escrow balances 0611XLS. I'll say thisis
going to be Plaintiff's Exhibit 1873, nativefile 04. This

was on the exhibit list, with a file name of September 23,

2011, Restricted Cash Flow and Escrow Balances.

Q Do you recognize this document?

A | think you said Restricted Cash Flow. | think it's
Restricted Cash.

Q Redtricted Cash. You are correct. Thank you for
correcting me.

Do you recognize this document?

A It appearsto be -- it appears to be a schedul e Jeff
McConney or the Trump Organization would have sent us, with the
restricted cash and escrow balances for Donald J. Trump for
June 20, 2011.

Q Do you have an understanding of who would have
prepared it?

A Somebody in the Trump Organization.

(Continued on the next page.)
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too. It'smoving so quickly. | don't recall it but just

for the record.

MR. WALLACE: We're happy to note --

THE COURT: WEe'll accept the objection
retroactively.

MR. WALLACE: We're happy to recognize that the
defendant's have a standing objection to documents from
before the Statute of Limitations.

Q So,I'msorry. | don't know if it was asked and
answered. What would you do when you received this?

A What would we do when we received it?

Q Yes

A First, wewould insert it in our binder. | would
need to see our work papers, specifically, to see what we
did. | presume that we would have footed it or cross-footed
it. We'd have to check that and we would have made sure that
the total on the bottom agrees to Jeff Supporting Data.

Q So, you mentioned footing and cross-footing. Isthat
how you're recording your work on Statements of Financial
Condition?

A | record-- we didn't always do it but sometimes we
just check the math. Y ou go down Excel, boom, and make sure
it adds.

Q Why don't we seeif it's helpful. ThisisaNative
file document, so we just have a dlip sheet for the document.
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1 (Handing.)
2 Q So,theexhibitisExcel spreadsheet bearing
3 production number Mazars NY AG 00003154. Do you recognize this
4 document?
5 A It appearsto be Mazars version, final version of
6 the Jeff Supporting Data Statements of Financial Condition to
7 Donald J. Trump as of June 30, 2011.
8 MR. KISE: Same objection.
9 THE COURT: Can we simplify thisby calling it a
10  standing objection?
11 MR. KISE: It's the objection on the Statute of
12 Limitations. Perhaps, | should frame it that way.
13 Statute of Limitations objection.
14 THE COURT: Standing objection to any document
15  before 2014?
16 MR. KISE: July 13, 2014. Yes, your Honor.
17 THE COURT: Okay. If I change my ruling on the
18  objections, I'll let you know.
19 Q So, Mr. Bender, you mentioned thisisthe final
20 version. How did you determine that?
21 A It appearsto bethefinal version becauseit has
22 tick marksthe blue. Red markswhich would be the control

23 version | previously discussed. We would have had the blue
24 numbers cross-references to Mazars work papers. So, it
25 appearsto be our version.
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electronically. The back of the schedule, | can't see what--
the yellow sign is for the number but the 207 million and
change is on schedule 4100.01 and if the software works
correctly, and | clicked that 4100.01, it will open up that
schedule and see the numbers are the same.

Q Okay. So, I'm going to ask if we can pull up the
document marked as Plaintiff's Exhibit 2613. Thisis another
Native file document. So, we have handed up a dlip shest.

We're going to put the Excel version up on the
screen here and | could ask you, do you recognize this
document?

Actually, let me state for the record that on
our exhibit list, this document isidentified as a document
listed as SLA&E and it's saved as 4100. Cash balances as of
6/30/11, XLS XLS.

Do you recognize this document?

A It appears to be the schedul e short-term cash and
short-term investments under 50,000 for Mr. Trump and his
entities as of June 30, 2011.

Q There'san earlier tab 6/30/11. What isthat tab
document?

A Thisisthe schedule prepared by the Trump
Organization of cash and short-term investments for Mr. Trump
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1 Q Okay. So, let'swalk through that. First, I'll walk

2 uptothescreen. Thefirst oneyou mentioned, what are these
3 redindications? I'll describe them for the record as two red
4 arrowsintheform of acircle.

5 What does that indicate?

6 A I'dhaveto go back and confirm to our software

7 definition of tick marks but | believe it means the math was
8 calculated.

9 Q Totheextent folkscan see, up in the C area here.
"=round (+ E-11, *E-12, 0.)" What does the combination of red
circles of the formula of that cell indicate?

A They are saying 535,714 multiplied by .0615 equals
32,946.

Q So,if I'm understanding correctly, the red circles
indicate someone from Mazars is confirming the math is being
performed correctly on that?

A Yes

Q You aso mentioned the blue numbers. I'll describe
it for therecord. We're here at -- why don't we take alook
20 atthisone. I'll note for the record it'sin row six, column
21 H. There'sablue number 4100.01. What does that indicate?
22 A | previously mentioned Mazars had a software package
23 whichwecall-- | think it's called edge game. We call it,
24 E-pace. In E-pace these work papers are inserted. That's our
25 file. It was paper in the olden days. Thisisdone

10
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24 and his entities as of June 30, 2011.
25 Q What does the notation up onthetopin red PBC
D. Bender - Direct/Wallace Page 160
1 indicate?
2 A That's-- it standsfor prepared by client.
3 Softwareyou can just click it and it goes on.
4 Q Thisisindicating thisisinformation you received
5 from the Trump Organization. It's not something generated by
6 Mazars; isthat correct?
7 A Yes
8 Q Isthisaschedulethat would pop up in your system?
9 A Yes
10 Q Whenyou click on number 417
11 A Itshould.
12 MR. KISE: Your Honor, Statute of Limitations
13 objection.
14 THE COURT: | don't think we have to do it for
15  every document.
16 MR. KISE: I'm going to look again, but, my
17  understanding of the case law iswe actually do,
18 unfortunately. That the Appellate Division won't accept
19  adtraight line objection. We can come up with away to
20  streamlinethis, | assure you.
21 THE COURT: Okay. Well, we only have afew more
22 months.
23 Q So,if wecould scroll down to the bottom here, row

24 42. Thelinereads: "Balancesin USdollars at the exchange
25 rateon 6/30/11."
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I'm actually interested in the notation next to
it that'sin small red letters, TB.

What does that indicate?

A That standsfor trial balance. That was one of the
ways we could reference it back to Jeff Supporting Data.

Q So, can you explain to me how that works? Isthis
another link?

A It'sjust placed ontop PBC. Tria balance in most
accounting closingsis the control sheet. In many ways, |
think | stated earlier today the Jeff Supporting Datais
equivalent of trial balance for this purpose.

So, you might see a TB, you might seea
reference to control sheet or whatever the referenceisto
Jeff Supporting Data.

Q Thisisanindication the number here matches the
number in the Jeff Supporting Data?

A Yes

Q If welook at the bottom, the number here, again,
it's got the-- we'll describe as two red arrows and acircle.
What isindicated by two red arrows and circle?

A | haveto check the definition but | think it means
math calcul ated.

Q Okay. That number there 207,488,026.58. Did Mazars
undertake any audit procedures to confirm that number was
correct?
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document look the same way, they'd take you back to another
file that would have information that sports the number in the
spreadsheet?

A | believe that would be true, but, I'd have to look
at the whole document to confirm that.

MR. WALLACE: Could we pull up Plaintiff's
Exhibit 7877

Q | put acopy image up on the screen, Mr. Bender. Do
you recognize this document?

THE COURT: Objection duly noted.
MR. KISE: Thank you.

A Yes, | do.

Q What isthis document?

A Thisisthe Statement of Financial Condition for
Mr. Trump as of June 30, 2011.

Q Isthisthefinal version?

A Yesitis.

Q How canyoutdl?

A It has my electronic signature on the second page of
the Accountant's Compilation Report.

Q If we canturn to that page, the second page, Bates
number 3133. Thisisthe electronic signature you're talking
about?

A Could be by manual or electronic. | don't know.

Q So, what should the relationship be between this
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A No, hedid not.

Q Did Mazars undertake any assurance procedures
whatsoever with respect to that number?

A No, itdid not.

Q So, | think wejust follow the link 4100.01 to see
the $207 million number. Isthat how it works?
Thelittleyield signis-- -

That should be what it is?

Yes.

Okay. So, that looksright?

| think it was, yeah.

So, when Mazars would check that numbers, the
207,488,027 against the spreadsheet we were just looking at,
are you performing any accounting procedure in doing that?

A No, | did aquick overview and | told you, one year
| looked at the high level. The second, a member of the
Mazars looked at it and one year | included the foundation
and we took it up and we suggested-- we made the
recommendation it should be taken out and the Trump
Organization agreed with us and they took it out.

Q So, asyou spot an issue, you bring it up. You
weren't going out and looking for issues?

A  If something bothered me and | noticed it, | would
bring it to their attention, and we'd talk about it.

Q So, canl ask, if all of the blue numbersin this
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document and the Jeff Supporting Data spreadsheet we were
looking at?

A The numbers should be the same.

Q So, why don't we go to the top -- actualy, let's go
down a couple of pages here. So, cash and Marketable
Securities, the number hereis 258,900,000. That should match
the number in Jeff Supporting Data?

A Yes, it should.

Q You seethe number 258,900,000 those are the numbers
that should be matching?

A Yes

Q That wasthe service Mazarsis providing, translating
those numbers into the form of the financial statement we were
just looking at?

A No, Trump Organization put the statement together.
So, we didn't have to do it. We would have checked the
number as part of our compilation procedure. We would have
made sure the numbers on this spreadsheet would have agreed
to the Statements of Financial Condition by the Trump
Organization.

Q So, you'rejust typesetting the financial statement
or isthere some other --

A No, we'd-- al of those things, it's more of
typesetting. We would discuss the kind of things we talked
about before the cash, Ivanka's apartment, footing of the
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schedule. We make sure they cross-reference but we would
have typed final statements.

Q Okay. So, if we could go back to the statement which
| believeis Exhibit 787, | want to walk through the various
segments of the report. | believe thisisthefirst page.

So, this page stating "Donald J. Trump Statement of Financial
Condition June 30, 2011."

What isthis section of the Statements of
Financial Condition?

A Thispage?

Q Yes.

A This pageisthe asset page.

Q Okay. What isreflected -- so, who is responsible
for the numbers on this page?

A The Trump Organization.

Q I should have gone back a couple of pages. Can we go
back. So, if we go to the top, actually. Independent
Accountant's Compilation Report. What is this section of the
Statements of Financia Condition?

A Aswetaked about earlier this afternoon, thisis
the Accountant's Compilation Report. Thisisbasically a
AICPA promulgated form. We make some changes. In this case,
the GAAP exceptions, for example, and this explains that, you
know, our procedures are only compilation procedures.
They're not order review procedures, and we did not do review
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Q Okay. Did thislanguage have to be included with the
Statements of Financial Condition?

A Thisletter had to be included in the Independent
Accountant's Compilation Report.

Q Which attaches to the Statements of Financial
Condition?

A Yes

Q So, to make sure we're describing the full document
here as the Statements of Financial Condition but,
technically, that list of values, that's what is his statement
and thisis an attachment?

A That and the accompanying footnotes, notes.

Q Why don't we take -- why don't we take a quick look
at those. | think they appear on page six -- no. Four. So,
thissays. "Notes to Statement of Financial Condition,” and
in parenthesis, "Independent Accountant's Compilation of
Work."

What does it mean? These are the notesto
Statement of Financial Condition?

A Thisis, simpligtically, these are requirements
under GAAP or other disclosures that are made related to the
Statements of Financial Condition.

Q What isthe purpose of notes?

A Toalow the reader to have afull picture of the
financial statement, simplistically.
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or audit testing or analytics, as we went through this
afternoon.

Q So, why isthisaddressed to Donald J. Trump?

A Because the engagement-- it's assets of Donald J.
Trump and, in this case, the engagement letter was and the --
the engagement letter is addressed to Donald J. Trump.

Q Thefirst paragraph states --

A | takethat back. It'snot true. The engagement
letter does not address Donald J. Trump but the engagement
letter says we were engaged to prepare the financial letter
statement for Donald J. Trump.

Q Theengagement letter was to the Trump Organization
signed by Allen Weisselberg to prepare, compile the Statements
of Financial Condition for Donald J. Trump?

A Yes. | apologizefor the error.

Q First paragraph states: "We have compiled the
accompanying Statements of Financial Condition of Donald J.
Trump as of June 30, 2011. We have not audited or reviewed
the accompanying financial statement and, accordingly, do not
express an opinion or provide any assurance about whether the
financial statement is in accordance with accounting
principles generally accepted in the United States of
America."

Isthis statement accurate?

A Yesitis.

D. Bender - Direct/Wallace

© 00N O WNP

NNMNNRNNNRERRRRRRRRRR
O DN WNRPROOOWNOOMWNEPRO

Page 168

Q So, isthisinformation coming from Mazars or the
Trump Organization?

A Thisiscoming from the Trump Organization. Mazars
may have made some adjustments over the years or potentially
put wording in, but, the original numbers come from the Trump
Organization, and, any changes that would have been made at
the end, would have been approved by the Trump Organization.

MR. WALLACE: Judge Engoron, | don't know what
time we all need to befiltering out. 1'm trying to
structure my next sections.

THE COURT: | said this morning we'll go to
4:30. Intwo minutes, | would have given you the
ten-minute warning.

What do you want to do?

MR. WALLACE: We're okay to stay until 4:30.

THE COURT: We'll break at 4:30. How'sthat?

MR. WALLACE: Got it. Understood.

Q Wecan move on from thisin amoment. | want to ask
you to turn to page 17. | want to direct your attention down
at the bottom segment where it says. "Miss Universe Pageant,"
and it says "in 1996 Donald J. Trump and CBS acquired all of
the assets together on the Miss Universe Pageants."

Do you remember this was an asset to be included

in the DJT Statements of Financial Condition?

A | remember Mr. Trump for many years owned Miss
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Universe, yes, or a portion of it.
Q Thiswasincluded as one of the assetsin the
Statements of Financia Condition?
A In2011, yes, it was.
Q Whose decision wasit to include the Miss Universe
Pageants as an asset on Statements of Financial Condition?
A It wasthe Trump Organization's but it was required
by GAAP anyway.
Q Mr. Bender, we've handed you a document marked as
Plaintiff's Exhibit 786.
Do you recognize this document?
A Yes, | do.
Q What isthis document?
A It'sthe representation letter for the June 30,
2011, compilation of Donald J. Trump's Statements of
Financial Condition.
MR. KISE: We assert a Statute of Limitations
objection on this document.
THE COURT: Noted.
Q How did thisrepresentation letter fit into the
process of compiling a Statement of Financial Condition?
A It'ssomething that would have been required for us
to issue the Statements of Financial Condition.
Q Why wasit required?
A Becausel felt | wanted it.
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bottom of the document? Do you recognize the signature at the
bottom?

Yes, | do.

Whose signature is that?

Allen Weisselberg's.

He's signing on behalf of the Trump Organization?
Yes, heis.

Can we go back to the paragraph | just read into the
record? Thisisthefirst paragraph of the letter.

Would Mazars have issued a Statements of
Financia Condition if Allen Weisselberg did not make this
representation on behalf of Mr. Trump?

A No, we would not.

Q Would Mazarsissue Statements of Financial Condition
if they learned this representation was not true?

A No, wewould not have.

Q Well look at the next paragraphs. Well read them
togo. It states. "We confirm, to the best of our knowledge
and belief, the following: Asof October 6, 2011, you have
provided us with a copy of the statement that you have
compiled. We've read that information. The data presented in
the statement was provided to you by members of Mr. Trump's
accounting department and you have compiled that information
in an appropriate manner when preparing the statement.”

What's the significance of this language?

OO0 >0 >
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Q Why did you want it?

A Tomake sure that the client took responsibility for
his-- for the Statements of Financial Condition.

Q Lookslike thisisdated the same day asthe
Statements of Financia Condition; isthat correct?

A Yes

Q Why isit dated the same day as Statements of
Financial Condition?

A Onacompilation, | believe, and | haven't done it
in | long time but | believe the letter on the statement is
the date of representation letter. That's when we completed
our compilation procedures and were ready to issue as soon as
we'd get the compilation -- as soon as we get the
representation letter.

Q So, there's no gap between the Statements of
Financial Condition and the representation?

A Notif | prepared the statement, no.

Q Well look at the first paragraph. It states:
"We're providing this letter in connection with your
compilation of Statements of Financial Condition of Donald J.
Trump as of June 30, 2011 (the statement.) We confirm that we
areresponsible for the fair presentation in the Statement of
Financial Condition in conformity with accounting principals
generally accepted in the United States of America.”

Before | ask you about this, could we go to the
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A It's, you know, it's confirming that the Trump
Organization has read the statement; and, the information
included and the data presented in the statement was provided
by the Trump Organization's accounting department.

Q So--

A And you've compiled the information in an
appropriate manner. That we prepared it.

Q So, they'veread the final statement, and they're
signing off on it?

A And that the information was provided by them.

Q Okay. The next paragraph states. "The statement
referred to above isfairly presented in conformity with
accounting principles generally accepted in the United States
of America. All assets are presented at their estimated
current value and al liabilities are presented at their
estimated current amount which have been determined in
accordance with the guidelines promulgated by the American
Institute of Certified Public Accountants except to the extent
noted in the Accountant's Compilation Report which was annexed
to this statement.”

Would Mazars have issued a Statements of
Financial Condition if Alan Weisselberg did not make that
representation on behalf of Mr. Trump?

A It says"to the statement," not to this statement.

No, we would have not.
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Q Would Mazars have issued a Statements of Financial
Condition if they learned this representation was not true?

A No, we would not have.

Q [I'll go onto the next paragraph. It states: "There
are no material transactions that have not been properly
recorded in the accounting work papers underlying the
statement, other than those exceptions from accounting
principles generally accepted in the United States of America
that are noted in the Accountant's Compilation Report.”

So, first the Accountant's Compilation Report is
that section of the Statements of Financial Condition we were
looking at before?

A That'sthefirst two pages of the Accountant's
Compilation Report that bears my signature on the second
page.

Q Focusing on the word "materia”. There are no
material transactions that have not been properly recorded.
Isthat an accounting term of art or what is meant by the term
"material"?

A Inthis case, the materiality is not a concept on
compilation. Material means important, big. There'sno
state of art to it.

(Continued on following page..)
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purchase or sale commitments that have not been properly accrued
or disclosed in the statement.”

Would Mazars have issued the Statement of Financial
Condition if Alan Weisselberg did not make this representation
on behalf of Mr. Trump?

A No, wewould not have.

Q Would Mazars have issued the Statement of Financial
Condition if it learned this representation was not true?

A No, wewould not have.

MR. WALLACE: If we could scroll onto the next
page. I'll just -- we can highlight this section?

Q That starts, "There are no," and it talks about
violations or possible violations of regulations, other claims,
other materia liabilities.

Would Mazars have issued the Statement of Financial
Condition if Alan Weisselberg did not make this representation
in these three paragraphs on behalf of Mr. Trump?

A No, wewould not have.

Q Would Mazars have issued the Statement of Financial
Condition if it learned these representations were not true?

A No, wewould not have.

Q I'll skip ahead, and direct you to -- thisis at the
top of the page, now. There's a paragraph that states,
"Mr. Trump has satisfactory title to all owned assets, and there
are no liens or encumbrances on such assets, or has any asset
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Q There are other contexts in an accounting engagement
where materiality has a specific meeting?

A Inareview or an audit, it would.

Q Would Mazars have issued the Statement of Financial
Conditions if Alan Weisselberg did not make this representation
on behalf of Mr. Trump?

A No, it would not have.

Q Would Mazars have issued the Statement of Financial
Condition if it learned this representation was not true?

A Nowewould not have.

Q If I could direct you to the next paragraph, it
states, "We have no plans or intentions that may materially
affect the carrying amounts or classification of assets and
liabilities, other than those noted in the accounting work
papers underlying the statement.”

Would Mazars have issued the Statement of Financial
Condition if Alan Weisselberg did not make this representation
on behalf of Mr. Trump?

A No, we would not have.

Q Would Mazars have issued the Statement of Financial
Conditions if it learned this representation was not true?

A No, we would not have.

MR. WALLACE: If we could turn the last
paragraph, here.

Q It states, "There are no material losses, such as from
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been pledged as collateral, other than those noted in the
statement.”

Would Mazars have issued the Statement of Financial
Condition if Alan Weisselberg did not make this representation
on behalf of Mr. Trump?

A No, wewould not have.

Q Would Mazars have issued the Statement of Financial
Condition if it learned this representation was not true?

A No, wewould not have.

THE COURT: Let me stop you there, because we
only have one more minute.

| think the "or" in that paragraph should be
"nor", but I'll let everybody else interpret it.

| just want to talk to both sides for a second.
Stay where you are.

Mr. Raobert, you are very well versed in the CPLR;
correct?

MR. ROBERT: You will know, after | answer your
question.

THE COURT: | will. It might be a softball,
though. Am | correct that somewhere above the first
section of Article Two, it saysthat judges do not have any
discretion to ignore statutes of limitation? That's
correct; right?

MR. ROBERT: That is correct, Sir.
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1 THE COURT: All right. So, | just want to say,
2 after all we have gone through this afternoon, that | trust
3 that -- well, that unless the Attorney General can relate
4 all the discussions about 2011 documents to something that
5 happened later, this has al been awaste of time.

6 MR. KISE: We certainly agree with that, Judge.
7 MS. HABBA: Thank you.

8 THE COURT: | figured you would.

9 MR. WALLACE: Asyou said, it'sturned into a

10 lovefest, | guess.

11 Y our Honor, | think we saw, in Mr. Kise's

12 opening, that there are credit reports from Deutsche Bank

13 that include these earlier years that happen --

14 MR. KISE: No, your Honor. These credit reports

15 related to the OPO loan that was closed in August of 2014,

16 which postdates the statute of limitations. Those credit

17 reports relate to that specific loan that, unfortunately

18 for us, iswithin the limitations period. So, that'sa

19 very different scenario, then.

20 MR. WALLACE: | will explain my point, then.

21 There are credit reports that consider things that happen

22 in 2011, during the period that is under the statute of

23 limitations.

24 MR. KISE: Not for any loans that are within the

25 limitations period, your Honor, but we'll tie that up

Proceedings Page 178
1 later. You told him he needsto tieit up.

2 THE COURT: I'm sure we'll address this many
3 times, going forward.

4 And Mr. Robert, | hereby deem you an expert in
5 the CPLR, and no doubt other aspects of New York law.
6 MR. ROBERT: Thank you, Judge.

7 THE COURT: All right. Give me one second.
8 (Whereupon, there was a pause in the

9 proceedings.)

10 THE COURT: Okay. We are going to break for the

11 day. | appreciate everybody's patience and stamina. We

12 resume tomorrow on schedule, 10:00 in the morning. Have a

13 good evening.

14 MR. WALLACE: Thank you, your Honor.

15 (Whereupon, the proceedings were adjourned to

16 Tuesday, October 3, 2023 at 10:00 am.)

17 * * * * * *

18
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