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SUPPLEMENT ZYWICKI DECLARATION 

SUPPLEMENTAL EXPERT DECLARATION OF  
PROFESSOR TODD ZYWICKI 

 
1.   

   
 My name is Todd Zywicki.  This supplemental expert declaration 

incorporates and adds to my previous expert declaration that I executed on 

July 11, 2023, attached hereto as Exhibit 1. 

2.  

Under the Electoral Count Act (“ECA”) as it existed at the time of the 

2020 presidential election, Congress had delegated to the states only one 

way to decide for themselves in the first instance who their rightful 

presidential electors were in the event of a dispute.  3 U.S.C. §§ 5, 15.   

3.  

Specifically, Section 5 provided that if a state had set up an 

adjudicative process to resolve disputes about presidential electors, and 

that adjudicative body issued a final decision on the dispute on or before 

the ECA’s safe harbor date, then that final judicial decision would be 

binding on Congress when it opened, adjudicated, and counted the 

presidential ballots on January 6.  

4.  

In Georgia, the state legislature long ago created such a process – a 

judicial challenge to the election results.  See O.C.G.A. § 21-2-521.  This 
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statute set forth the process by which a dispute about, among other things, 

the state’s rightful presidential electors is to be resolved.  

5.    

On December 4, 2020, presidential elector nominee David Shafer 

invoked this judicial dispute resolution process by filing a lawsuit 

challenging the results of the presidential election in Georgia in Fulton 

County Superior Court.  See Trump et al. v. Raffensperger et al., Case No. 

2020CV343255.  

6.    

 A review of the docket in that case reveals that no final judicial 

decision was rendered in that case by the ECA’s safe harbor date of 

December 8, 2020.  See Shafer Notice of Removal and Request for Habeas 

and Injunctive Relief, Case No. 1:23-cv-03720-SCJ,ECF No. 1, Ex. E.    

7.    

Because the Fulton County Superior Court did not issue a final 

decision in the judicial contest by December 8, 2020 and it remained 

pending, the State of Georgia failed to satisfy the necessary requirements in 

Section 5 of the ECA.  As a result, Georgia missed its one opportunity under 

the ECA to conclusively decide the presidential elector dispute for itself.  3 

U.S.C. §§ 5, 15.   
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8.  

The certification of Georgia’s vote by the Secretary of State and the 

Governor is not relevant to and has no legal weight or authority over the 

resolution of the presidential elector dispute at this point in Congress’ 

adjudication of the presidential elector dispute (after the safe harbor date 

through Congress’ adjudication on January 6).  3 U.S.C. §§ 5, 6, 15.1   

9.  

Section 6 of the ECA (as it existed in 2020) addressed the Governor’s 

certification of the election and the presidential electors, and it required the 

Governor, as soon as practicable after a presidential election, to provide 

certificates of ascertainment to the presidential electors whose candidate is 

 
1 The argument that the Governor’s certification of the State’s vote has any role, 
much less a conclusive role, in deciding a dispute about a state’s valid or rightful 
presidential electors is not only be incorrect as a matter of law, but also is 
unprecedented.  I have not been able to find a single case, scholar, or commentator 
that has ever made that argument in the past.  Under the 2020 ECA, when there is 
no dispute in Congress regarding who the state’s valid presidential electors are, 
the Governor’s certification of the vote does have some significance.  Specifically, 
under Section 15 of the ECA as it existed in 2020, when a state sends a single 
presidential elector ballot to Congress and that single ballot is certified as the 
legitimate vote of the state by the Governor, then Congress may not reject that 
ballot unless both houses of Congress agree that such certified votes were not 
lawfully given.  This provision, however, has no application when more than one 
slate of presidential elector ballots is submitted from a state and there is a dispute 
about which slate of a State’s presidential electors are the valid ones, as there was 
in Georgia in 2020. 
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the winner (or apparent winner, in the event that the results of the election 

are challenged) and to transmit those also to Congress.  3 U.S.C. § 6.   

Section 6 also clarifies, however, that the Governor’s certificates of 

ascertainment do not settle any pending dispute about which slate of 

presidential ballots are the State’s valid ones.  Unlike Section 5 of the ECA 

that explicitly states that a final judicial determination by the state on or 

before the safe harbor date is conclusive on Congress when it adjudicates 

and counts the ballots on January 6, 3 U.S.C. § 5, Section 6 addressing the 

Governor’s certification contains no such language.  3 U.S.C. § 6.  Indeed, it 

specifically provides that if there is a state judicial contest to the election 

(and, therefore, to the rightful slate of presidential electors), and the court 

resolves that dispute after the initial certificates of ascertainment are 

issued, the Governor must transmit that result to Congress as well.  Id.    

10.  

And this makes sense.  At this point in the process under the ECA,  

where there is a challenge to the State’s presidential electors, after a state 

has failed to meet the safe harbor requirements of Section 5 by not issuing a 

final judicial decision by or on the safe harbor date, Congress is the 

exclusive adjudicative body for that dispute.  And even though Congress is 

not bound by any later judicial decision or the Governor’s certification, 
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Congress sought to ensure, through the provisions of the ECA, that it would 

have this potentially relevant evidence before it to consider in adjudicating 

that dispute, including the Governor’s certification and any later judicial 

determination.   

11.  

 The ECA does give the Governor’s certification of the presidential 

electors a potentially binding role to play in Congress’ adjudication of 

competing presidential elector slates, but that role comes only at the very 

end of Congress’ process on January 6.  In particular, under Section 15, 

when Congress is adjudicating between two competing presidential ballots 

from a state on January 6, Congress can consider whatever it believes to be 

the best evidence of a state’s lawful vote, including (but not limited to) any 

post-safe harbor judicial decision and a Governor’s certification(s).  After 

going through that process, however, if the House and the Senate cannot 

agree about which of the competing presidential elector slates is the valid 

one, Congress agrees at the end to default to the presidential elector slate 

certified by the state’s Governor. 3 U.S.C. § 15.  Prior to this default at the 

very end of Congress’ process on January 6, however, Congress is in no way 

bound by the Governor’s certification (or by any post-safe harbor date 

judicial decision).  
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12.  

In other words, the fact that a Governor has certified an election 

and/or presidential electors under Section 6 of the ECA cannot and does 

not settle a dispute about which slate of presidential electors are the valid 

ones for the state as a matter of law.  See 3 U.S.C. §§ 5, 6, 15.  Instead, when 

that dispute goes back to Congress because it was not resolved by a final 

judicial decision by the safe harbor date, the Governor’s certification is 

evidence that Congress may consider, but is not bound by, when it is 

adjudicating that dispute.  See 3 U.S.C. §§ 5, 6, 15.  Congress is not required 

to defer to it unless and until, at the end of its process on January 6, the 

House and the Senate cannot otherwise agree on the rightful ballot from a 

state.  See 3 U.S.C. § 15.   

13.  

Applying these legal principles to the 2020 presidential election in 

Georgia, no final judicial decision was issued by Section 5 of the ECA’s safe 

harbor date of December 8, 2020, at which time the dispute moved backed 

to Congress to adjudicate under Section 15 of the ECA.  See 3 U.S.C. §§ 5, 

15.  The fact that the Governor fulfilled his obligations under Section 6 of 

the ECA to certify the apparent winner and apparent presidential electors 
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before December 14 when the electors were required to meet and vote was 

evidence that Congress could consider in adjudicating between competing 

presidential electors slates, but Congress was not bound by the Governor’s 

certification in its adjudication of the dispute.  See 3 U.S.C. §§ 5, 6, 15.  Had 

both the House and Senate agreed, for example, that the Republican slate of 

presidential electors were the valid ones from Georgia, then Congress was 

free to accept and count the ballots from the Republican presidential 

electors regardless of the fact that the Democrat presidential electors had 

been certified by the Governor.  See 3 U.S.C. § 15.  Only if and when the 

House and Senate could not agree about which presidential elector slate 

was the valid one from Georgia on January 6 after going through its 

adjudication process did the ECA require Congress, in the end, to default to 

the slate certified by the Governor.  3 U.S.C. § 15.  

14.    

As a matter of law, then, the Governor’s certification of Georgia’s vote 

and presidential electors in December 2020 had no authority to end and 

did not end the pending dispute regarding the presidential electors for 

Georgia.  After December 8, that dispute was Congress’ alone to decide, and 

Congress could accept or reject that certification as it saw fit based upon 

what it considered to be the best evidence of the State’s lawful vote.   See 3 
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U.S.C. § 15.  Because the dispute regarding the presidential electors in 

Georgia was fully vested in Congress as of at least December 9, the State of 

Georgia had no authority to interfere with or obstruct Congress’ receipt of 

any information or evidence that it wanted to consider in adjudicating that 

dispute, including “all the certificates and papers purporting to be 

certificates of the electoral votes” that Congress has expressly stated in the 

ECA that it would receive and consider.  Id. 

15.  

 The significant amendments made to the ECA in 2022 drive home 

these points.  In 2022, Congress amended Section 5 of the ECA to diminish 

the role it had previously given the states’ judicial processes to resolve 

disputes about presidential electors in the first instance by the safe harbor 

date.  In the new Section 5, Congress provides that the Governor of a state 

must certify the election and the presidential electors by the safe harbor 

date.  See 2022 Amended ECA at § 5 (the 2022 ECA is attached hereto as 

Exhibit 2).  Under new Section 5, the Governor’s certification is now 

binding on Congress unless a federal or state court issues judicial relief 

requiring a different slate of presidential electors to be certified as the valid 

electors before the date that the presidential electors are required to meet 

and cast their votes.  Id.  In that case, the new court-ordered certificates to 
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the presidential electors “shall replace and supersede any other 

certificate[,]”2  Id.   

16.    

   While Congress amended Section 5 of the ECA in 2022 to make the 

Governor’s certification of the vote and the presidential electors legally 

material and, under most circumstances, binding on Congress, these 

amendments bring into sharp focus the lack of legal weight or conclusive 

authority that the Governor’s certification held under the version of Section 

5 the ECA in effect in 2020.  

17.       

Regarding the precedent from the Hawaii presidential election in 

1960 discussed in my initial July 2023 Expert Declaration, attempts to 

distinguish it from the situation faced in Georgia in the 2020 presidential 

election based upon supposed differences between Hawaii law and Georgia 

law miss the most critical point.  Whether the actions of both sets of 

presidential electors in Hawaii in 1960 and Georgia in 2020 were legally 

 
2 Further truncating the States’ roles in adjudicating presidential elector disputes, 
the 2022 Amended ECA provides that “[a]ny action brought by an aggrieved 
candidate for President or Vice President that arises under the Constitution or laws 
of the United States with respect to the issuance of the certification [of presidential 
electors]” shall be heard in the federal district court in the federal district where the 
State capitol is location.  See 2022 Amended ECA at § 5. 
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permissible or not turns solely on the provisions of the ECA, and the states’ 

laws have no bearing on the inquiry.   

18.       

Specifically, in both Hawaii 1960 and Georgia 2020, the states failed 

to meet the safe harbor of Section 5 of the ECA because neither state issued 

a final judicial decision in the presidential elector contest by the safe harbor 

date.  3 U.S.C. § 5, 15.  At that point, the dispute could only be adjudicated 

by Congress, and Congress’ adjudication of that dispute was governed by 

the provisions of the ECA.  As established, the ECA explicitly permitted the 

submission of more than one presidential elector ballot from a state in its 

resolution of the dispute.  3 U.S.C. § 15.  Thus, neither factual differences in 

the post-safe harbor date judicial resolution by either state nor any 

differences in the states’ laws have any relevance to the legality and 

propriety of the presidential electors executing presidential elector ballots 

and/or contingent ballots in Hawaii in 1960 or in Georgia in 2020. 

Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that 

both my initial July 11, 2023 Expert Declaration (Exhibit 1) and the 

foregoing Supplemental Expert Declaration are true and correct. 

 
 
 

[signature on following page]  
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§ 1. Time of appointing electors, 3 USCA § 1

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 1

§ 1. Time of appointing electors

Effective: December 29, 2022
Currentness

The electors of President and Vice President shall be appointed, in each State, on election day, in accordance with the laws of
the State enacted prior to election day.

CREDIT(S)

(Added Pub.L. 117-328, Div. P, Title I, § 102(a), Dec. 29, 2022, 136 Stat. 5233.)

Notes of Decisions (5)

3 U.S.C.A. § 1, 3 USCA § 1
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 3. Number of electors, 3 USCA § 3

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 3

§ 3. Number of electors

Currentness

The number of electors shall be equal to the number of Senators and Representatives to which the several States are by law
entitled at the time when the President and Vice President to be chosen come into office; except, that where no apportionment of
Representatives has been made after any enumeration, at the time of choosing electors, the number of electors shall be according
to the then existing apportionment of Senators and Representatives.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 672.)

3 U.S.C.A. § 3, 3 USCA § 3
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 4. Vacancies in electoral college, 3 USCA § 4

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 4

§ 4. Vacancies in electoral college

Effective: December 29, 2022
Currentness

Each State may, by law enacted prior to election day, provide for the filling of any vacancies which may occur in its college
of electors when such college meets to give its electoral vote.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 103, Dec. 29, 2022, 136 Stat. 5234.)

3 U.S.C.A. § 4, 3 USCA § 4
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 5

§ 5. Certificate of ascertainment of appointment of electors

Effective: December 29, 2022
Currentness

(a) In general.--

(1) Certification.--Not later than the date that is 6 days before the time fixed for the meeting of the electors, the executive
of each State shall issue a certificate of ascertainment of appointment of electors, under and in pursuance of the laws of such
State providing for such appointment and ascertainment enacted prior to election day.

(2) Form of certificate.--Each certificate of ascertainment of appointment of electors shall--

(A) set forth the names of the electors appointed and the canvass or other determination under the laws of such State of
the number of votes given or cast for each person for whose appointment any and all votes have been given or cast;

(B) bear the seal of the State; and

(C) contain at least one security feature, as determined by the State, for purposes of verifying the authenticity of such
certificate.

(b) Transmission.--It shall be the duty of the executive of each State--

(1) to transmit to the Archivist of the United States, immediately after the issuance of a certificate of ascertainment of
appointment of electors and by the most expeditious method available, such certificate of ascertainment of appointment of
electors; and

(2) to transmit to the electors of such State, on or before the day on which the electors are required to meet under section
7, six duplicate-originals of the same certificate.

(c) Treatment of certificate as conclusive.--For purposes of section 15:

(1) In general.--
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(A) Certificate issued by executive.--Except as provided in subparagraph (B), a certificate of ascertainment of
appointment of electors issued pursuant to subsection (a)(1) shall be treated as conclusive in Congress with respect to the
determination of electors appointed by the State.

(B) Certificates issued pursuant to court orders.--Any certificate of ascertainment of appointment of electors required
to be issued or revised by any State or Federal judicial relief granted prior to the date of the meeting of electors shall replace
and supersede any other certificates submitted pursuant to this section.

(2) Determination of Federal questions.--The determination of Federal courts on questions arising under the Constitution
or laws of the United States with respect to a certificate of ascertainment of appointment of electors shall be conclusive in
Congress.

(d) Venue and expedited procedure.--

(1) In general.--Any action brought by an aggrieved candidate for President or Vice President that arises under the
Constitution or laws of the United States with respect to the issuance of the certification required under section (a)(1), or the
transmission of such certification as required under subsection (b), shall be subject to the following rules:

(A) Venue.--The venue for such action shall be the Federal district court of the Federal district in which the State capital
is located.

(B) 3-Judge Panel.--Such action shall be heard by a district court of three judges, convened pursuant to section 2284 of
title 28, United States Code, except that--

(i) the court shall be comprised of two judges of the circuit court of appeals in which the district court lies and one judge
of the district court in which the action is brought; and

(ii) section 2284(b)(2) of such title shall not apply.

(C) Expedited procedure.--It shall be the duty of the court to advance on the docket and to expedite to the greatest possible
extent the disposition of the action, consistent with all other relevant deadlines established by this chapter and the laws
of the United States.

(D) Appeals.--Notwithstanding section 1253 of title 28, United States Code, the final judgment of the panel convened
under subparagraph (B) may be reviewed directly by the Supreme Court, by writ of certiorari granted upon petition of any
party to the case, on an expedited basis, so that a final order of the court on remand of the Supreme Court may occur on
or before the day before the time fixed for the meeting of electors.

(2) Rule of construction.--This subsection--
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(A) shall be construed solely to establish venue and expedited procedures in any action brought by an aggrieved candidate
for President or Vice President as specified in this subsection that arises under the Constitution or laws of the United
States; and

(B) shall not be construed to preempt or displace any existing State or Federal cause of action.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 104(a), Dec. 29, 2022, 136 Stat. 5234.)

Notes of Decisions (10)

3 U.S.C.A. § 5, 3 USCA § 5
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 6

§ 6. Duties of Archivist

Effective: December 29, 2022
Currentness

The certificates of ascertainment of appointment of electors received by the Archivist of the United States under section 5 shall--

(1) be preserved for one year;

(2) be a part of the public records of such office; and

(3) be open to public inspection.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Oct. 31, 1951, c. 655, § 6, 65 Stat. 711; Pub.L. 98-497, Title I, § 107(e)(1), (2)(A), Oct.
19, 1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 105(a), Dec. 29, 2022, 136 Stat. 5236.)

Notes of Decisions (4)

3 U.S.C.A. § 6, 3 USCA § 6
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 7

§ 7. Meeting and vote of electors

Effective: December 29, 2022
Currentness

The electors of President and Vice President of each State shall meet and give their votes on the first Tuesday after the second
Wednesday in December next following their appointment at such place in each State in accordance with the laws of the State
enacted prior to election day.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 106(a), Dec. 29, 2022, 136 Stat. 5236.)

Notes of Decisions (2)

3 U.S.C.A. § 7, 3 USCA § 7
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 8

§ 8. Manner of voting

Currentness

The electors shall vote for President and Vice President, respectively, in the manner directed by the Constitution.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674.)

3 U.S.C.A. § 8, 3 USCA § 8
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 9

§ 9. Certificates of votes for President and Vice President

Effective: December 29, 2022
Currentness

The electors shall make and sign six certificates of all the votes given by them, each of which certificates shall contain two
distinct lists, one of the votes for President and the other of the votes for Vice President, and shall annex to each of the certificates
of votes one of the certificates of ascertainment of appointment of electors which shall have been furnished to them by direction
of the executive of the State.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Pub.L. 117-328, Div. P, Title I, § 104(c)(1), Dec. 29, 2022, 136 Stat. 5236.)

3 U.S.C.A. § 9, 3 USCA § 9
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 10

§ 10. Sealing and endorsing certificates

Effective: December 29, 2022
Currentness

The electors shall seal up the certificates of votes so made by them, together with the annexed certificates of ascertainment of
appointment of electors, and certify upon each that the lists of all the votes of such State given for President, and of all the votes
given for Vice President, are contained therein.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Pub.L. 117-328, Div. P, Title I, § 106(b), Dec. 29, 2022, 136 Stat. 5236.)

3 U.S.C.A. § 10, 3 USCA § 10
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 11

§ 11. Transmission of certificates by electors

Effective: December 29, 2022
Currentness

The electors shall immediately transmit at the same time and by the most expeditious method available the certificates of votes
so made by them, together with the annexed certificates of ascertainment of appointment of electors, as follows:

(1) One set shall be sent to the President of the Senate at the seat of government.

(2) Two sets shall be sent to the chief election officer of the State, one of which shall be held subject to the order of the
President of the Senate, the other to be preserved by such official for one year and shall be a part of the public records of
such office and shall be open to public inspection.

(3) Two sets shall be sent to the Archivist of the United States at the seat of government, one of which shall be held subject
to the order of the President of the Senate and the other of which shall be preserved by the Archivist of the United States for
one year and shall be a part of the public records of such office and shall be open to public inspection.

(4) One set shall be sent to the judge of the district in which the electors shall have assembled.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 7, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), Oct. 19,
1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 107(a), Dec. 29, 2022, 136 Stat. 5236.)

3 U.S.C.A. § 11, 3 USCA § 11
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 12

§ 12. Failure of certificates of electors to reach President of the Senate

or Archivist of the United States; demand on State for certificate

Effective: December 29, 2022
Currentness

When, after the meeting of the electors shall have been held, no certificate of vote mentioned in sections 9 and 11 of this title
from any State shall have been received by the President of the Senate or by the Archivist of the United States by the fourth
Wednesday in December, the President of the Senate or, if the President of the Senate be absent from the seat of government,
the Archivist of the United States shall request, by the most expeditious method available, the chief election officer of the State
to send up the certificate lodged with such officer by the electors of such State; and it shall be the duty of such chief election
officer of the State upon receipt of such request immediately to transmit same by the most expeditious method available to the
President of the Senate at the seat of government.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 8, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), (2)(B), Oct.
19, 1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 108(a), Dec. 29, 2022, 136 Stat. 5237.)

3 U.S.C.A. § 12, 3 USCA § 12
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 13

§ 13. Same; demand on district judge for certificate

Effective: December 29, 2022
Currentness

When, after the meeting of the electors shall have been held, no certificates of votes from any State shall have been received
at the seat of government on the fourth Wednesday in December, the President of the Senate or, if the President of the Senate
be absent from the seat of government, the Archivist of the United States shall send a special messenger to the district judge in
whose custody one certificate of votes from that State has been lodged, and such judge shall forthwith transmit that certificate
by the hand of such messenger to the seat of government.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 9, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), Oct. 19,
1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 108(b), Dec. 29, 2022, 136 Stat. 5237.)

3 U.S.C.A. § 13, 3 USCA § 13
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 15. Counting electoral votes in Congress, 3 USCA § 15
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 15

§ 15. Counting electoral votes in Congress

Effective: December 29, 2022
Currentness

(a) In general.--Congress shall be in session on the sixth day of January succeeding every meeting of the electors. The Senate
and House of Representatives shall meet in the Hall of the House of Representatives at the hour of 1 o'clock in the afternoon
on that day, and the President of the Senate shall be their presiding officer.

(b) Powers of the President of Senate.--

(1) Ministerial in nature.--Except as otherwise provided in this chapter, the role of the President of the Senate while presiding
over the joint session shall be limited to performing solely ministerial duties.

(2) Powers explicitly denied.--The President of the Senate shall have no power to solely determine, accept, reject, or
otherwise adjudicate or resolve disputes over the proper certificate of ascertainment of appointment of electors, the validity
of electors, or the votes of electors.

(c) Appointment of tellers.--At the joint session of the Senate and House of Representatives described in subsection (a), there
shall be present two tellers previously appointed on the part of the Senate and two tellers previously appointed on the part of
the House of Representatives by the presiding officers of the respective chambers.

(d) Procedure at joint session generally.--

(1) In general.--The President of the Senate shall--

(A) open the certificates and papers purporting to be certificates of the votes of electors appointed pursuant to a certificate
of ascertainment of appointment of electors issued pursuant to section 5, in the alphabetical order of the States, beginning
with the letter A; and

(B) upon opening any certificate, hand the certificate and any accompanying papers to the tellers, who shall read the same
in the presence and hearing of the two Houses.

(2) Action on certificate.--
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§ 15. Counting electoral votes in Congress, 3 USCA § 15
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(A) In general.--Upon the reading of each certificate or paper, the President of the Senate shall call for objections, if any.

(B) Requirements for objections or questions.--

(i) Objections.--No objection or other question arising in the matter shall be in order unless the objection or question--

(I) is made in writing;

(II) is signed by at least one-fifth of the Senators duly chosen and sworn and one-fifth of the Members of the House
of Representatives duly chosen and sworn; and

(III) in the case of an objection, states clearly and concisely, without argument, one of the grounds listed under clause
(ii).

(ii) Grounds for objections.--The only grounds for objections shall be as follows:

(I) The electors of the State were not lawfully certified under a certificate of ascertainment of appointment of electors
according to section 5(a)(1).

(II) The vote of one or more electors has not been regularly given.

(C) Consideration of objections and questions.--

(i) In general.--When all objections so made to any vote or paper from a State, or other question arising in the matter,
shall have been received and read, the Senate shall thereupon withdraw, and such objections and questions shall be
submitted to the Senate for its decision; and the Speaker of the House of Representatives shall, in like manner, submit
such objections and questions to the House of Representatives for its decision.

(ii) Determination.--No objection or any other question arising in the matter may be sustained unless such objection
or question is sustained by separate concurring votes of each House.

(D) Reconvening.--When the two Houses have voted, they shall immediately again meet, and the presiding officer shall
then announce the decision of the questions submitted. No vote or paper from any other State shall be acted upon until
the objections previously made to any vote or paper from any State, and other questions arising in the matter, shall have
been finally disposed of.

(e) Rules for tabulating votes.--
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(1) Counting of votes.--

(A) In general.--Except as provided in subparagraph (B)--

(i) only the votes of electors who have been appointed under a certificate of ascertainment of appointment of electors
issued pursuant to section 5, or who have legally been appointed to fill a vacancy of any such elector pursuant to section
4, may be counted; and

(ii) no vote of an elector described in clause (i) which has been regularly given shall be rejected.

(B) Exception.--The vote of an elector who has been appointed under a certificate of ascertainment of appointment of
electors issued pursuant to section 5 shall not be counted if--

(i) there is an objection which meets the requirements of subsection (d)(2)(B)(i); and

(ii) each House affirmatively sustains the objection as valid.

(2) Determination of majority.--If the number of electors lawfully appointed by any State pursuant to a certificate of
ascertainment of appointment of electors that is issued under section 5 is fewer than the number of electors to which the
State is entitled under section 3, or if an objection the grounds for which are described in subsection (d)(2)(B)(ii)(I) has been
sustained, the total number of electors appointed for the purpose of determining a majority of the whole number of electors
appointed as required by the Twelfth Amendment to the Constitution shall be reduced by the number of electors whom the
State has failed to appoint or as to whom the objection was sustained.

(3) List of votes by tellers; declaration of winner.--The tellers shall make a list of the votes as they shall appear from the
said certificates; and the votes having been ascertained and counted according to the rules in this subchapter provided, the
result of the same shall be delivered to the President of the Senate, who shall thereupon announce the state of the vote, which
announcement shall be deemed a sufficient declaration of the persons, if any, elected President and Vice President of the
United States, and, together with a list of the votes, be entered on the Journals of the two Houses.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 675; Pub.L. 117-328, Div. P, Title I, § 109(a), Dec. 29, 2022, 136 Stat. 5237.)

Notes of Decisions (17)

3 U.S.C.A. § 15, 3 USCA § 15
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 16

§ 16. Same; seats for officers and Members of two Houses in joint session

Effective: December 29, 2022
Currentness

At such joint session of the two Houses seats shall be provided as follows: For the President of the Senate, the Speaker's chair;
for the Speaker, immediately upon his left; the Senators, in the body of the Hall upon the right of the presiding officer; for
the Representatives, in the body of the Hall not provided for the Senators; for the tellers, Secretary of the Senate, and Clerk
of the House of Representatives, at the Clerk's desk; for the other officers of the two Houses, in front of the Clerk's desk and
upon each side of the Speaker's platform. Such joint session shall not be dissolved until the count of electoral votes shall be
completed and the result declared; and no recess shall be taken unless a question shall have arisen in regard to counting any
such votes, or otherwise under this subchapter, in which case it shall be competent for either House, acting separately, in the
manner hereinbefore provided, to direct a recess of such House not beyond the next calendar day, Sunday excepted, at the hour
of 10 o'clock in the forenoon. But if the counting of the electoral votes and the declaration of the result shall not have been
completed before the fifth calendar day next after such first session of the two Houses, no further or other recess shall be taken
by either House.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Pub.L. 117-328, Div. P, Title I, § 110(c)(1), Dec. 29, 2022, 136 Stat. 5240.)

Notes of Decisions (2)

3 U.S.C.A. § 16, 3 USCA § 16
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 17

§ 17. Same; limit of debate in each House

Effective: December 29, 2022
Currentness

When the two Houses separate to decide upon an objection pursuant to section 15(d)(2)(C)(i) that may have been made to the
counting of any electoral vote or votes from any State, or other question arising in the matter--

(1) all such objections and questions permitted with respect to such State shall be considered at such time;

(2) each Senator and Representative may speak to such objections or questions for up to five minutes, and not more than once;

(3) the total time for debate for all such objections and questions with respect to such State shall not exceed two hours in each
House, equally divided and controlled by the Majority Leader and Minority Leader, or their respective designees; and

(4) at the close of such debate, it shall be the duty of the presiding officer of each House to put each of the objections and
questions to a vote without further debate.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Pub.L. 117-328, Div. P, Title I, § 110(a), Dec. 29, 2022, 136 Stat. 5240.)

Notes of Decisions (2)

3 U.S.C.A. § 17, 3 USCA § 17
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 18

§ 18. Same; parliamentary procedure at joint session

Effective: December 29, 2022
Currentness

While the two Houses shall be in session as provided in this chapter, the President of the Senate shall have power to preserve
order; and no debate shall be allowed and no question shall be put by the presiding officer except to either House on a motion
to withdraw under section 15(d)(2)(C)(i).

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Sept. 3, 1954, c. 1263, § 3, 68 Stat. 1227; Pub.L. 117-328, Div. P, Title I, § 110(b), (c)
(2), Dec. 29, 2022, 136 Stat. 5240.)

3 U.S.C.A. § 18, 3 USCA § 18
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 19

§ 19. Vacancy in offices of both President and Vice President; officers eligible to act

Effective: March 9, 2006
Currentness

(a)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, there is neither a President nor
Vice President to discharge the powers and duties of the office of President, then the Speaker of the House of Representatives
shall, upon his resignation as Speaker and as Representative in Congress, act as President.

(2) The same rule shall apply in the case of the death, resignation, removal from office, or inability of an individual acting as
President under this subsection.

(b) If, at the time when under subsection (a) of this section a Speaker is to begin the discharge of the powers and duties of the
office of President, there is no Speaker, or the Speaker fails to qualify as Acting President, then the President pro tempore of
the Senate shall, upon his resignation as President pro tempore and as Senator, act as President.

(c) An individual acting as President under subsection (a) or subsection (b) of this section shall continue to act until the expiration
of the then current Presidential term, except that--

(1) if his discharge of the powers and duties of the office is founded in whole or in part on the failure of both the President-
elect and the Vice-President-elect to qualify, then he shall act only until a President or Vice President qualifies; and

(2) if his discharge of the powers and duties of the office is founded in whole or in part on the inability of the President or
Vice President, then he shall act only until the removal of the disability of one of such individuals.

(d)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, there is no President pro tempore to
act as President under subsection (b) of this section, then the officer of the United States who is highest on the following list, and
who is not under disability to discharge the powers and duties of the office of President shall act as President: Secretary of State,
Secretary of the Treasury, Secretary of Defense, Attorney General, Secretary of the Interior, Secretary of Agriculture, Secretary
of Commerce, Secretary of Labor, Secretary of Health and Human Services, Secretary of Housing and Urban Development,
Secretary of Transportation, Secretary of Energy, Secretary of Education, Secretary of Veterans Affairs, Secretary of Homeland
Security.

(2) An individual acting as President under this subsection shall continue so to do until the expiration of the then current
Presidential term, but not after a qualified and prior-entitled individual is able to act, except that the removal of the disability of
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§ 19. Vacancy in offices of both President and Vice President;..., 3 USCA § 19

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

an individual higher on the list contained in paragraph (1) of this subsection or the ability to qualify on the part of an individual
higher on such list shall not terminate his service.

(3) The taking of the oath of office by an individual specified in the list in paragraph (1) of this subsection shall be held to
constitute his resignation from the office by virtue of the holding of which he qualifies to act as President.

(e) Subsections (a), (b), and (d) of this section shall apply only to such officers as are eligible to the office of President under
the Constitution. Subsection (d) of this section shall apply only to officers appointed, by and with the advice and consent of
the Senate, prior to the time of the death, resignation, removal from office, inability, or failure to qualify, of the President pro
tempore, and only to officers not under impeachment by the House of Representatives at the time the powers and duties of the
office of President devolve upon them.

(f) During the period that any individual acts as President under this section, his compensation shall be at the rate then provided
by law in the case of the President.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 677; Pub.L. 89-174, § 6(a), Sept. 9, 1965, 79 Stat. 669; Pub.L. 89-670, § 10(a), Oct. 15, 1966,
80 Stat. 948; Pub.L. 91-375, § 6(b), Aug. 12, 1970, 84 Stat. 775; Pub.L. 95-91, Title VII, § 709(g), Aug. 4, 1977, 91 Stat. 609;
Pub.L. 96-88, Title V, § 508(a), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-527, § 13(a), Oct. 25, 1988, 102 Stat. 2643; Pub.L.
109-177, Title V, § 503, Mar. 9, 2006, 120 Stat. 247.)

3 U.S.C.A. § 19, 3 USCA § 19
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 20

§ 20. Resignation or refusal of office

Currentness

The only evidence of a refusal to accept, or of a resignation of the office of President or Vice President, shall be an instrument
in writing, declaring the same, and subscribed by the person refusing to accept or resigning, as the case may be, and delivered
into the office of the Secretary of State.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 678.)

3 U.S.C.A. § 20, 3 USCA § 20
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 21

§ 21. Definitions

Effective: December 29, 2022
Currentness

As used in this chapter the term--

(1) “election day” means the Tuesday next after the first Monday in November, in every fourth year succeeding every election
of a President and Vice President held in each State, except, in the case of a State that appoints electors by popular vote, if
the State modifies the period of voting, as necessitated by force majeure events that are extraordinary and catastrophic, as
provided under laws of the State enacted prior to such day, “election day” shall include the modified period of voting.

(2) “State” includes the District of Columbia.

(3) “executive” means, with respect to any State, the Governor of the State (or, in the case of the District of Columbia, the
Mayor of the District of Columbia), except when the laws or constitution of a State in effect as of election day expressly
require a different State executive to perform the duties identified under this chapter.

CREDIT(S)

(Added Pub.L. 87-389, § 2(a), Oct. 4, 1961, 75 Stat. 820; amended Pub.L. 117-328, Div. P, Title I, §§ 102(b), 104(b), Dec.
29, 2022, 136 Stat. 5233, 5235.)

3 U.S.C.A. § 21, 3 USCA § 21
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 3. The President (Refs & Annos)

Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3 U.S.C.A. § 22

§ 22. Severability

Effective: December 29, 2022
Currentness

If any provision of this chapter, or the application of a provision to any person or circumstance, is held to be unconstitutional,
the remainder of this chapter, and the application of the provisions to any person or circumstance, shall not be affected by the
holding.

CREDIT(S)

(Added Pub.L. 117-328, Div. P, Title I, § 111(a), Dec. 29, 2022, 136 Stat. 5240.)

3 U.S.C.A. § 22, 3 USCA § 22
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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