Fulton County Superior Court
***EFILED***FD

Date: 9/5/2023 4:16 PM

Che Alexander, Clerk

IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA Case No. 235C188947
V.

DAVID J. SHAFER et al.,

Defendants.

DEFENDANT SHAFER’S MOTION TO SEVER

Defendant David J. Shafer files this Motion to Sever, respectfully moving the
Court, pursuant to O.C.G.A. § 17-8-4(a), to sever any trial, pre-trial proceedings and
scheduling concerning Defendant from any trial, pre-trial proceedings and scheduling
concerning any co-defendants who have demanded a speedy trial pursuant to the Sixth
Amendment to the Constitution of the United States; Article I, Section I, Paragraph XI of
the Georgia Constitution and/or O.C.G.A. §§ 17-7-170 et seq.!

Defendant Kenneth Chesebro and Defendant Sidney Powell have made speedy trial
demands in this action. Mr. Shafer recognizes his co-defendants’ rights speedy trial, as
well as the State’s charging discretion to join defendants in a single action and its interest
in avoiding the consequences of a failure to abide by Georgia’s speedy trial statutes,
namely dismissal. However, Mr. Shafer’s rights to due process and a fair trial cannot be

abridged as a result of other parties’ rights or interests. In a multi-defendant criminal

t Mr. Shafer shows that this Motion to Sever is made necessary by the prosecution’s
initiation of this criminal proceeding against Mr. Shafer, the procedural requirements of
the Georgia Code and Georgia Uniform Superior Court Rules, and the deadlines imposed
by the Court, and that, in filing this Motion to Sever, Mr. Shafer in no way or degree waives
any request or right to remove this proceeding to the United States District Court for the
Northern District of Georgia. See Yusefzadeh v. Nelson, Mullins, Riley & Scarborough,
LLP, 365 F.3d 1244, 1246 (11th Cir. 2004) (quoting Charles A. Wright, et al., 14B Federal
Practice & Procedure § 3721 (2003)).



prosecution such as this action, in which some defendants insist on a speedy trial while
others do not, fundamental fairness urges that the Court to grant severance to the
defendants who raise their right to allow sufficient time to prepare their defenses, and to
prepare for trial.

I. BACKGROUND

On August 14, 2023, the State filed an Indictment in this Court against the former
President of the United States, the former White House Chief of Staff and 17 other
individuals, including Mr. Shafer. See Indictment. The State’s Indictment is nearly 100
pages long and contains 41 counts. Id. Mr. Shafer is a defendant to nearly a quarter of the
counts. Id. at 13, 76-81, 96.

On August 23, 2023, Defendant Chesebro filed a Demand for Speedy Trial in this
action. See Demand for Speedy Trial, August 23, 2023. The following day, August 24,
2023, the State filed a Motion to Specially Set Trial, requesting that the Court specially
set the trial of all 19 defendants in this action for October 23, 2023. See Motion to Set
Trial, p. 1. On August 24, 2023, the Court issued a Case Specific Scheduling Order, setting
forth dates, including a trial date, and deadlines solely applicable to Mr. Chesebro. See
Case Specific Scheduling Order. The next day, Defendant Powell filed a Demand for
Speedy trial in this action. See Demand for Speedy Trial, August 23, 2025.

In addition, the State currently has until September 20, 2023, in which to produce
discovery to the defense in this action. It has requested that the defense furnish a hard
drive with capacity of at least two terabytes—implying that the production will be of a very
large volume of evidence.

Mr. Shafer’s rights to due process and a fair trial under the United States

Constitution and the Georgia Constitution demand that Mr. Shafer’s defense not be
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rushed in pre-trial proceedings and the setting of trial. Mr. Shafer and his counsel
anticipate that numerous motions, raising complex issues, will be made in this action,
requiring extensive pre-trial proceedings. The discovery produced by the State is expected
to be voluminous, and Mr. Shafer and his counsel require sufficient time in which to
prepare a complete defense to the State’s charges against him, as well as to prepare to
meet the State’s evidence at trial.

Mr. Shafer has furthermore filed a Notice of Removal of State Court Action to
Federal Court and Request for Habeas Corpus or Equitable Relief (Notice of Removal)
with the United States District Court for the Northern District of Georgia (U.S. District
Court), and intends to request that the Court stay this action and any deadlines to file any
pre-trial demurrers and motions as to all non-speedy trial co-defendants until 30 days
following the U.S. District Court’s adjudication of any notice or petition for removal by
any defendant to this action. See Notice of Filing of Notice of Removal with the United
States District Court for the Northern District of Georgia. Several other co-defendants in
this action have also filed notices or petitions for removal of this action pursuant to their
right to request removal as officers of the United States or persons acting thereunder.

For these reasons, the Court should exercise its discretion pursuant to O.C.G.A. §
17-8-4(a) and sever any trial, pre-trial proceedings and scheduling concerning Mr. Shafer
from any trial, pre-trial proceedings and scheduling concerning any co-defendants who
have demanded a speedy trial pursuant to the Sixth Amendment to the Constitution of
the United States; Article I, Section I, Paragraph XI of the Georgia Constitution and/or
0.C.G.A. 8§ 17-7-170 et seq.

II. ARGUMENT

0.C.G.A. § 17-8-4 provides, in relevant part:
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When indicted for a capital felony when the death penalty is waived, or for

a felony less than capital, or for a misdemeanor, such defendants may be

tried jointly or separately in the discretion of the trial court. In any event, a

jointly indicted defendant may testify for another jointly indicted defendant

or on behalf of the state. When separate trials are ordered in any case, the

defendants shall be tried in the order requested by the state.
0.C.G.A. § 17-8-4(a). Accordingly, in a non-death penalty case, “defendants may be tried
jointly or separately in the discretion of the trial court.” Pride v. State, 356 Ga. App. 835,
836 (2020) (citing O.C.G.A. § 17-8-4(a); Walter v. State, 304 Ga. 760, 762 (2018)).

“A trial court should sever the trials of co-defendants whenever it is necessary to
achieve a fair determination of the guilt or innocence of a defendant.” Avellaneda v. State,
261 Ga. App. 83, 87 (2003) (quoting Cain v. State, 235 Ga. 128 (1975)). Due process
requires that criminal prosecutions “comport with prevailing notions of fundamental
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fairness.”” Morris v. State, 324 Ga. App. 756, 760 (2013) (quoting State v. Blackwell, 245

Ga. App. 135, 137 (2000)). Furthermore, criminal defendants are guaranteed “a
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meaningful opportunity to present a complete defense.”” State v. Burns, 306 Ga. App. 117,
121—22 (2019) (quoting Crane v. Kentucky, 476 U. S. 683, 690 (1986)).

Any fair trial of Mr. Shafer in this action requires that both he and his counsel be
given sufficient time to prepare a complete defense to the State’s charges against him, and
to meet the evidence which the State will present in any trial. Pressing Mr. Shafer to trial
on complex charges under Georgia Racketeer Influenced and Corrupt Organizations Act,
O.C.G.A. §§ 16-14-1 et seq. with numerous other defendants within months of being
indicted and arraigned would be in serious violation of Mr. Shafer’s rights to due process

and a fair trial. Mr. Shafer and his counsel have not even received the States discovery

production, which will likely require months of review.



Thus far, Mr. Chesebro and Ms. Powell have demanded a speedy trial, as is their
right. However, Mr. Shafer’s right to sufficient time to prepare his defense and prepare
for trial must not be infringed in giving effect to his co-defendants’ rights. It is
furthermore bewildering why the State would allegedly want to insist upon rushed
proceedings in a complex RICO prosecution against nearly 20 defendants which it has
spent two-and-a-half years investigating and preparing. The State has already had
substantial time to prepare its charges and its case—Mr. Shafer requests sufficient time
to prepare his defense and prepare to meet the State’s evidence in any trial.

The Code provides that “[t]he cases on the criminal docket shall be called in the
order in which they stand on the docket unless the accused is in jail or, otherwise, in the
sound discretion of the court.” O.C.G.A. § 17-8-1(a). Mr. Shafer recognizes that the code
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section is ““directory and not mandatory...” Williams v. State, 188 Ga. App. 496, 498
(1988) (quoting Rosenbrook v. State, 78 Ga. 111 (1886); Barrentine v. State, 136 Ga. App.
802 (1975); In re Pending Cases, Augusta Judicial Circuit, 234 Ga. 264, 268 (1975)
(concurring opinion).” Rogers v. State, 155 Ga. App. 685 (1980)). The trial court may, in
its discretion, call cases out of order. See Culliver v. State, 247 Ga. App. 877, 878 (2001)

113

(citing Cuzzort v. State, 271 Ga. 464, 465 (1999)). However, “the power to control the
proceeding of the court is subject to the proviso that in so doing a judge does not take
away or abridge any right of a party under the law.”” State v. Perry, 261 Ga. App. 886, 887
(2003) (quoting State v. Colquitt, 147 Ga. App. 627, 629 (1978)). Here, Mr. Shafer’s rights
to due process and a fair trial should not be infringed as a result of the State’s insistence

upon joining the defendants in a single action, or its desire to avoid the consequences of

violating Georgia’s speedy trial statutes.



Furthermore, there exists a need to respect the right to removal to federal court
which has been asserted by some of the defendants in this action, as well as any need of
the U.S. District Court for sufficient time to adjudicate the defendants’ notices or petitions
for removal. “[N]o state or local government may discriminate against rights arising
under federal laws...” Jones v. Valdosta Bd. of Educ., 317 Ga. App. 771, 773 (2012).
Accordingly, not only Mr. Shafer’s need for sufficient time to prepare for any trial but
interests of comity between this Court and the U.S. District Court urge the severance of
the defendants who have demanded a speedy trial from the other defendants in this
action.

Based upon these principles of fairness and due process, the Court should exercise
its discretion to sever defendants and sever any trial, pre-trial proceedings and scheduling
involving Mr. Shafer from the trial, pre-trial proceedings and scheduling concerning any
defendants to this action who have demanded a speedy trial, pursuant to Section 17-8-
4(a). The Court has already had to make separate provisions concerning trial, pre-trial
proceedings and scheduling for different defendants to this action, as shown by the
Court’s Case Specific Scheduling Order solely relating to Mr. Chesebro. Severance of the
defendants in this action who have demanded a speedy trial from the defendants who
have not is proper and consistent with due process and a fair trial.

III. CONCLUSION

Based upon the facts and authorities set forth herein, Defendant David J. Shafer
respectfully requests that the Court exercise its discretion and grant Defendant’s Motion
to Sever, and sever any trial, pre-trial proceedings and scheduling concerning Defendant
from any trial, pre-trial proceedings and scheduling concerning any co-defendants who

have demanded a speedy trial pursuant to the Sixth Amendment to the Constitution of
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the United States; Article I, Section I, Paragraph XI of the Georgia Constitution and/or
0.C.G.A. 8§ 17-7-170 et seq.

Respectfully submitted, this 5th day of September, 2023.

/s/ Craig A. Gillen
Craig A. Gillen

Georgia Bar No. 294838
Anthony C. Lake
Georgia Bar No. 431149
GILLEN & LAKE LLC
400 Galleria Parkway
Suite 1920

Atlanta, Georgia 30339
(404) 842-9700
cgillen @gwllawfirm.com
aclake@gwllawfirm.com

Counsel for David J. Shafer


mailto:cgillen@gwllawfirm.com

CERTIFICATE OF SERVICE

Counsel for Mr. David J. Shafer shows that the foregoing document was this 5th
day of September, 2023, served on the following individuals by depositing the document
in the United States mail, postage prepaid; by statutory electronic service via Odyssey

eFile Georgia and/or electronic mail to:

Fani T. Willis Joshua G. Herman

District Attorney for Fulton County Law Office of Joshua G. Herman, LLC
Alex M. Bernick 53 W. Jackson Boulevard

Adam S. Ney Suite 404

Grant H. Rood Chicago, Illinois 60604

Daysha D. Young JHerman@joshhermanlaw.com
Francis M. Wakeford, IV

John W. Wooten Franklin J. Hogue

Fulton County District Attorney’s Office Laura D. Hogue

136 Pryor Street, S.W. Hogue Griffin LLP

Third Floor 577 Mulberry Street

Atlanta, Georgia 30303 12th Floor

Fani.WillisDA @fultoncountyga.gov Suite 1250
alex.bernick@fultoncountyga.gov Macon, Georgia 31201
Adam.Ney@fultoncountyga.gov frank@hogueandhogue.com
grant.rood @fultoncountyga.gov laura@hogueandhogue.com

daysha.young@fultoncountyga.gov
fmcdonald.wakeford @fultoncountyga.gov Jennifer L. Little

will.wooten@fultoncountyga.gov Jennifer Little Law, LLC
400 Galleria Parkway, S.E.
Christopher Anulewicz Suite 1920
Bradley Arant Boult Cummings LLP Atlanta, Georgia 30339
Promenade Tower jlittle@jllaw.com
1230 Peachtree Street N.E.
Suite 600 Harry W. MacDougald
Atlanta, Georgia 30309 Caldwell, Carlson, Elliott & DeLoach, LLP
canulewicz@bradley.com Two Ravinia Drive
Suite 1600
Manubir S. Arora Atlanta, Georgia 30346
Arora Law Firm, LLC hmacdougald@ccedlaw.com
75 W. Wieuca Road, N.E.
Atlanta, Georgia 30342 Ashleigh B. Merchant
manny@arora-law.com The Merchant Law Firm
701 Whitlock Avenue N.W.
Suite J43

Marietta, Georgia 30064
ashleigh@merchantlawfirmpc.com
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Lynsey M. Barron
Barron Law LLC

3104 Briarcliff Road
Atlanta, Georgia 30359
lynsey@barron.law

Catherine S. Bernard
Bernard & Johnson, LLC
5 Dunwoody Park

Suite 100

Atlanta, Georgia 30338
catherine@justice.law

Thomas D. Bever

Amy E. Buice

Smith, Gambrell & Russell, LLP
1105 W. Peachtree Street, N.E.
Suite 1000

Atlanta, Georgia 30309
tbever@sgrlaw.com
abuice@sgrlaw.com

Charles Burnham

Burnham & Gorokhov, PLLC
1750 K Street N.W.

Suite 300

Washington, DC 20006
charles@burnhamgorokhov.com

Thomas M. Clyde

Kilpatrick Townsend & Stockton LLP
1100 Peachtree Street N.E.

Suite 2800

Atlanta, Georgia 30309
telyde@Xkilpatricktownsend.com

William G. Cromwell

Carter Cromwell Law Group
400 Galleria Parkway, S.E.

Suite 1920

Atlanta, Georgia 30339
bcromwell@cartercromwell.com

Bruce H. Morris

Finestone & Morris, LLP
3340 Peachtree Road, N.E.
Suite 2540 Tower Place
Atlanta, Georgia 30326
bmorris@fmattorneys.com

Brian T. Rafferty

Brian F. McEvoy

Baker & Hostetler LLP
1170 Peachtree Street N.E.
Suite 2400

Atlanta, Georgia 30309
brafferty@bakerlaw.com
bmecevoy@bakerlaw.com

Richard A. Rice, Jr.

3151 Maple Drive, N.E.
Suite 210

Atlanta, Georgia 30305
richard.rice@trlfirm.com

Steven H. Sadow

260 Peachtree Street, N.W.
Suite 2502

Atlanta, Georgia 30303
stevesadow@gmail.com

Don F. Samuel

Amanda R. Clark Palmer
Garland, Samuel, & Loeb, P.C.
3151 Maple Drive

Atlanta, Georgia 30305
dfs@gsllaw.com
aclark@gsllaw.com

George J. Terwilliger III

Joseph M. Englert

Michael Francisco

McGuireWoods

888 16th Street N.W.

Suite 500, Black Lives Matter Plaza
Washington, DC 20006
gterwilliger@mecguirewoods.com
jenglert@mecguirewoods.com
mfrancisco@mecguirewoods.com
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Anna G. Cross

Cross Kincaid

315 W Ponce de Leon Avenue
Suite 715

Decatur, Georgia 30030
anna@crosskincaid.com

John E. Floyd

Bondurant Mixson & Elmore LLP
3900 One Atlantic Center

1201 West Peachtree Street N.W.
Atlanta, Georgia 30309
floyd@bmelaw.com

Steve Greenberg

Steven A. Greenberg & Associates, Ltd.

53 West Jackson Boulevard
Suite 1260

Chicago, Illinois 60604
Steve@GreenbergCD.com

Scott R. Grubman

Chilivis Grubman

1834 Independence Square
Atlanta, Georgia 30338
sgrubman@cglawfirm.com

Andrew C. Hall

Hall Hirsh Hughes LLC

150 East Ponce de Leon Avenue
Suite 450

Decatur, Georgia 30030
andrew@h3-law.com

Dwight Thomas

Dwight L. Thomas, P.C.

1745 Martin Luther King Jr. Drive
Atlanta, Georgia 30314
dwightl654 @gmail.com

Nathan J. Wade

Wade & Campbell Firm
Building 25

1827 Powers Ferry Road S.E.
Suite 100

Atlanta, Georgia 30339
nathan@wadeandcampbell.com

David A. Warrington

Mike Columbo

Dhillon Law Group Inc.

2121 Eisenhower Avenue
Suite 608

Alexandria, Virginia 22314
dwarrington@dhillonlaw.com
MColumbo@dhillonlaw.com

/s/ Craiqg A. Gillen

Craig A. Gillen

Georgia Bar No. 294838
Anthony C. Lake
Georgia Bar No. 431149
GILLEN & LAKE LLC
400 Galleria Parkway
Suite 1920

Atlanta, Georgia 30339
(404) 842-9700
cgillen @gwllawfirm.com
aclake@gwllawfirm.com

Counsel for David J. Shafer
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