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IN THE FULTON COUNTY SUPERIOR COURT
STATE OF GEORGIA

DEPCT )
FULTON COUNTY, S

IN RE SUBPOENAS FROM MAY 2022 - ) Case No.
SPECIAL PURPOSE GRAND JURY ) 2022-EX-000024

SUBPOENAS ISSUED TO: Presidential Nominee Electors Mark Amick, Joseph
Brannan, Brad Carver, Vikki Consiglio, John Downey, Carolyn Fish, Kay Godwin, Cathy
Latham, David Shafer, Shawn Still, CB Yadav

ELECTOR NOMINEES’ OPPOSITION TO STATE’S MOTION TO
DISQUALIFY COUNSEL

NOW COME the eleven above-referenced Republican elector nominees, by and
through their counsel, and oppose the Fulton Couhty District Attorney Office’s (“FCDA”)
Motion to Disqualify Counsel, showing this Court as follows:

INTRODUCTION

The presumption of innocence “lies at the foundation of the administration of our °
criminal law.” Coffin v. United States, 156 U.S. 432, 453 (1895). In Georgia, an individual
is presumed innocent until he or she is tried and convicted. Vanderford v. Brand, 126
Ga. 67 (1906); see also O.C‘.G.A. § 16-1-5 (“Every pérson is presumed innocent until
proved guilty.”)

Here, the eleven nominee electoré have not been charged with any crime. They are
not criminal defendants — they are presumptively innocent citizens. Indeed, the Special
Purpose Grand Jury (“SPGJ ”), which has no authority to indict but only to issue a report
of recommendations to the FCDA, has not yet even issued its report as to-whether and
what charges it might recommend against anyone, iﬁcluding the nominee electors. And,
~ if the actual law and the facts are presented to the SPGJ and are allowed to have any sway,
the SPGJ will inevitably conclude that none of the nominee electors violated any statutes

and cannot, therefore, ever be charged with any crimes. As set forth in the nominee



electors’ Motion to Quash and Disqualify (attached hereto as Exhibit A), they cannot
have and did not commit any crime as a matter of law and fact.

Despite these facts and the presumption of innocence that the nominee electors
constitutionally enjoy, the FCDA has taken the unusual, perhaps unprecedented, step of
trying to forcibly separate the nominee electors from their chosen counsel at this
preliminary investigatory stage based entirely upon the FCDA’s presumption of their
guilt and its conjecture and speculation as to what issues might arise if a whole series of
events that have not yet occurred and may never occur come to pass.

Specifically, the FCDA presumes as a fundamental underpinning of its Motion that
some or all of the jointly represented nominee electors committed a crime and that some

or all of them are, therefore, in a position to provide incriminating information against

each other. [ R

Speculation and conjecture, however, are insufficient bases for the FCDA to even

have standing, much less to justify disqualification. See, e.g., Lewis v. State, 312 Ga. App.
275, 289—90 (2011) (overruling disqualification as an abuse of discretion when “the case
for disqualification consist[ed] of one conjecture piled upon another”‘ and thé court was
aware of no decision of any other court disqualifying counsel in a criminal fﬁafter on this

basis); see also Schaff v. State, 304 Ga. App. 639, 642(1) (2010) (speculation cannot



support disqualification); Life Care Centers of America v. Smith, 298 Ga. App. 739,
745(3) (2019) (absénce of evidence of wrongdoing by counsel, “[bJeyond conclusory
allegations,” does not justify disqualification); Clough v. Richelo, 274 Ga. App. 129, 135-
136(1)(b) (2005) (mere speculation is no basis for disqualification). As importantly, the
speculation and conjecture upon which the FCDA’s Motion is based is not just
unsubstantiated, it is simply wrong, and many of the necessary factual predicates
necessary to the FCDA’s analysis have not and may ﬁever occur.

In particular, none of the jointly represented clients committed any.crime (and
they are certainly constitutionally entitled to the presumption of innocence at this stage).
Additionally, each jointly represented elector has repeatedly affirmed to their counsel that
they did not engage in any criminal activity and that they have no knowledge of any of the

other jointly represented nominee electors engaging in any criminal act or activity. So,

even if one or more of the jointly represented nominee electors were to
provide truthful testimony to the SPGJ or in any other proceeding, that testimony would
not be adverse to any other nominee elector who is currently in the joint representation.
At worst, the testimony would be neutral, and, more likely, it would be exculpatory to the
hypotheticaﬁy indicted nominee elector(s).!

In making these incorrect foundational assumptions, the FCDA’s Motion ignores
the actual footing on which this investigation stands, which is quite different than the
typical case that the FCDA investigates and prosecutes. In a typical case, a known crime

has undisputedly been committed, but the facts of what occurred and who committed




which aspects of the crime are unknown. The job of the investigators and the FCDA in
such a case is to determine who committed the c1_'ime, often by offering immunity or plea
deals to those who the investigation reveals were present or involved and can provide
incriminating evidence.

Here, the FCDA is conducting an original investigation, meaning that it has not
been established that any crime has occurred, and the jointly represented nominee
electors vigorously reject the characterization of their conduct as in any way criminal as a
matter of both law and fact. See Exhibit A. Additionally, unlike more typical cases, this
investigation is not one in which the operative facts are unknown or unclear: on advice
of counsel, the Georgia Republican nominee presidential electors executed their
provisional ballots on December 14, 2020 to preserve the State of Georgia’s right to have
presidential electoral ballots if the then-pending judicial challenge to the presidential
election were successful. There is no mystery here — the Republican nominee electors
took these actions in public, as broadcasf by the news media, and they made public,
contemporaneous statements to the media and on social media as to exactly what they
had done and exactly why they did so. The dispute in this case is not about what the
Republican nominee electors did or even why they did it,2 but instead whether their
undisputed actions constitute a crime. They do not.

As previously established (see Exhibit A), the nominee electors’ actions are not
and cannot be criminal as a matter of both law and fact. To the extent the FCDA persists

in wrongly claiming otherwise, those legal matters will be fought out in the state and

2 The FCDA’s motion intimates, but does not outright say, that Mr. Shafer and perhaps others in the Georgia
GOP leadership are differently situated than the other Republican nominee electors because they were
supposedly privy to plans to which the others were not. These intimations are entirely baseless, as addressed
in detail in Footnote 21.



perhaps federal courts. But the key dispute here, unlike in a more typical case, is not who
committed what portion of a known crime — instead, it is whether the known, public
actions of this group of nominee electors can possibly be considered a crime. And because
of this different context, the FCDA’s assumption that the jointly represented nominee
electors can “flip” on each other or otherwise provide incriminating information as to any
other jointly represented elector is simply inaccurate, as well as legally insufficient.

When the issues raised in the Motion are properly framed, the FCDA has no
legitimate basis to seek disqualification of counsel for the jointly represented electors. |
Precedent from the Georgia courts and the U.S. Supreme Court establish that, under the
facts of this case, there is no actual or potential conflict of interest, and certainly no
disqualifying conflict.

The FCDA cites only two cases to support its disqualification demand, and both of
those cases address disqualification from an attorney’s post-indictment representation of
a defendant in trial where Sixth Amendment. See Heidt v. State, 292 Ga. 343 (2013)
(disqualifying attorney assisting lead counsel in defense from representing defendant at
trial based on need to protect Sixth Amendment right to conflict-free counsel when
attorney simultaneously represented witness who government called to provide
incriminating testimony against defendant); Edwards v. State, 336 Ga. App. 595 (2016)
(disqualifying attorney from represented defendant based on Sixth Amendment right to
conflict-free counsel at trial when attorney had not properly obtained informed consent
waiving the conflict from both the former client who was to testify at trial and the
defendant). The FCDA has provided no Georgia case disqualifying counsel from
representing multiple clients at the grand jury or pre-indictment stage, and counsel’s

research has revealed none — and this makes sense. At this preliminary stage, unlike post-



indictment and in a trial, the events necessary to even raise the possibility of a potentially
disqualifying conflict of interest have not yet occurred andvmay never (and in this case,
should never) occur. Additionally, at this stage, the judicial system’s duty to protect a
defendant’s Sixth Amendment right to counsel has not yet been triggered.

Even when individuals have been indicted and are facing trial, however, Georgia
courts and the U.S. Supreme Court, recognizing how disruptive and prejudicial
interference with a person’s choice of counsel is, have approached demands for
disqualification, especially from opposing counsel, with great skepticism and caution and
have generally refused to disqualify chosen counsel absent a substantial, actual, and
substantiated conflict that has not been knowingly and intelligently waived. Nothing
approaching such é disqualifying conflict exists, especially at this stage in the criminal
investigatory procéss, and all of the jointly represented clients have knowingly and
intelligently consented to the joint representation.3 At this point, no disqualifying conflict
exists, and each client (some with the advice of independent counsel) has executed a
robust informed consent. For all of these reasons, and for the reasons set forth herein,
the FCDA’s Motion should be denied.

ARGUMENT AND CITATION OF AUTHORITY

The right to counsel is “an important interest which requires that any curtailment
of the client's right to counsel of choice be approached with great caution.” Bernocchi v.

Forcucci, 279 Ga. 460, 462 (2) (2005); see also Padgett v. Collins Mobile Home Sales,

3 Additionally, counsel has an ongoing obligation to assess conflicts of interest and potential conflicts of
interest throughout the duration of their representation, and should facts and circumstances change or
evolve that raise an actual or potential conflict, counsel has the obligation to raise that issue with their
clients and ensure that conflict issue is appropriately addressed, through declining continuing or agreeing
to additional future representation or by securing, if appropriate, additional informed consent.



Inc., 357 Ga. App. 30, 32 (2020) (same); Lewis, 312 Ga. App. at 283 (same); Blumenfeld
v. Borenstein, 247 Ga. 406, 408 (1981) (same). Disqualification “has an immediate
adverse effect on the client by separating him [or her] from counsel of his [or her] choice.”
Bernocchi, 279 Ga. at 462 (2); see also Padgett, 357 Ga. App. at 32 (same); Lewis, 312 Ga.
App. at 283 (same); Blumenfeld, 247 Ga. at 408 (same). When chosen counsel is
disqualified, it works a “unique hardship” on the client whose lawyer has been disqualified
though the loss of time and money in finding new counsel and “the benefit of its counsel’s
specialized knowledge of [the client’s circumstances].” Lewis, 312 Ga. App. at 282
(citations omitted).4 “[L]awyers are not fungible, swapping one lawyer for another is not
without great consequence, and the choice of a lawyer in some cases may, effectively,
decide the outcome for the client.” Id. at 280 n. 8. For.all of these reasons,
disqualification of chosen counsel is an “extraordinary remedy and should be granted
sparingly.” Bernocchi, 279 Ga. at 462 (2) (emphasis added).5

Even when a case progresses to the indictment and/or trial stage, which this
investigation has not and may never, the attorneys jointly representing multiple
defendants in a criminal matter are presumed to have executed their ethical obligations
with regard to conflicts of interest because they “[are] in the best position professionally
and ethically to determine when a conflict of interest exists or will probably develop in the
course of a trial.” Burns v. State, 274 Ga. App. 687, 689 (2005). Courts must “cast a
skeptical eye toward motions to disqualify counsel of choice because parties often move

for disqualification of opposing counsel for tactical reasons.” Lewis, 312 Ga. App. at 283

4 Because of the hardships caused by disqualification, “motions to disqualify should be made with
reasonable promptness after a party discovers the facts which lead to the motion.” Zelda Enterprises, LLP
v. Guarino, 343 Ga. App. 250, 253-54 (2017).

5 See also Padgett, supra; Lewis, supra ; Blumenfeld, supra.



(citations omitted); see also Comment 15 to Ga. R. Profess. Conduct 1.7 (“Resolving
questions of conflict of interest is primarily the responsibility of the lawyer undertaking
the representation. . . . Where the conflict is such as clearly to call into question the fair
or efficient administration of justice, opposing counsel may properly raise the question. -
Such an objection should be viewed with caution, however, for it can be misused as a
technique of harassment.”) (emphasis added). Indeed, a lawyer does not have standing
to file a motion to disqualify against their opposing counsel unless the moving lawyer can
substantiate “a violation of the rules which is sufficiently severe to call in question the fair
and efficient administration of justice.” Cohen v. Rogers, 338 Ga. App. 156, 166
(2016) (quoting Bernocchi, 279 Ga. at 463 (2)) (vacating disqualification order because
trial court applied the wrong standard to determine if counsel had a conflict of interest in
simultaneously representing individual and two corporations)).

The party seeking to disqualify counsel has the burden to substantiate that the
extraordinary remedy of disqualification is warranted. Lewis, 312 Ga. App. at 283
(citations omitted). To satisfy this burden, the moving party must establish an actual
conﬂict or an actual impropriety. See Blumenfeld, 247 Ga. at 409-410 (mere appearance
of impropriefy not based on actual conflict insufficient ground for disqualification);
Georgia Trails & Rentals, Inc. v. Rogers, 359 Ga. App. 207, 213-14

(2021), reconsideration denied (Mar. 30, 2021), cert. denied (Sept. 8, 2021) (same).6

6 Some Georgia Court of Appeals cases suggest, as the FCDA has argued, that disqualification can also be
based upon a “serious potential for conflict,” see, e.g., Edwards, 336 Ga. App. at 599-60, although their
ultimate decisions do not rely upon such potential conflict as the basis of their holdings. The Court of
Appeals has more recently noted that this position is inconsistent with the Georgia Supreme Court’s
pronouncement in Blumenfeld. In Georgia Trails, the Court of Appeals noted as follows:

The appellants repeatedly refer to ‘potential’ conflicts in this circumstance, but our
Supreme Court has held that absent an actual conflict of interest or actual impropriety,
the trial court does not abuse its discretion in denying a motion to disqualify counsel.



Even where a party has standing to move for disqualification and is able to satisfy
their burden to prove an actual conflict or impropriety, such conflicts can generally be
waived by the jointly represented clients through informed consent.” As counsel for the
jointly represented nominee electors previously informed the Court and the FCDA,
counsel has scrupulously followed the requirements of Rule 1.7 and the other applicable
Georgia Rules of Professional Responsibility in disclosing all of the necessary information
to the jointly represented clients in writing, ensuring that they understood that

information, encouraging them to seek the review of independent counsel (which some

See Blumenfeld v. Borenstein, 247 Ga. 406, 409-410, 276 S.E.2d 607 (1981) (mere
appearance of impropriety not based on actual conduct is an insufficient ground for
disqualification). Likewise, as the appellees note, the father was included on the special
verdict form for the allocation of fault. Consequently, there is no evidence of harm.
See Kamara v. Henson, 340 Ga. App. 111, 116 (2), 796 S.E.2d 496 (2017) (“affirm[ing] the
denial of [the appellant's] motion to disqualify Defense Counsel, because there is no actual
conflict of interest or actual impropriety”) ‘

359 Ga. App. at 214. Additionally, this position is at odds with Rule 1.7(a), which recognizes that a
disqualifying conflict only exists when there is a “significant riskthat the lawyer's own interests or the
lawyer's duties to another client ... will materially and adversely affect the representation of the client,” see
Lewis, 312 Ga. App. at 289-90 (quoting Ga. R. Prof. Conduct 1.7) (emphasis in the original), and with
Comment 2 to Rule 1.7, which provides as follows:

Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an
appropriate course of action for the client because of the lawyer's other competing
responsibilities or interests. The conflict in effect forecloses alternatives that would
otherwise be available to the client. Paragraph (a) addresses such situations. A possible
conflict does not itself preclude the representation. The critical questions are the likelthood
that a conflict will eventuate and, if it does, whether it will materially interfere with the
lawyer's independent professional judgment in considering alternatives or foreclose
courses of action that reasonably should be pursued on behalf of the client. Consideration
should be given to whether the client wishes to accommodate the other interest involved.

This Court need not resolve this potential discrepancy, however, because, as set forth herein, no serious
potential for conflict exists in this investigation, particularly at this stage, and the eleven nominee electors
have knowingly and intelligently waived any such conflicts.

7 Under Rule 1.7(c), a conflict is not waivable only when (1) it is prohibited by law or these rules; or (2)
includes the assertion of a claim by one client against another client represented by the lawyer in the same
or substantially related proceeding; or (3) involves circumstances rendering it reasonably unlikely that the
lawyer will be able to provide adequate representation to one or more of the affected clients. None of these
circumstances are present here. Waiver is not prohibited by the rules; indeed, it is contemplated by them.
See Rule 1.7(b) and Comment 2. As discussed herein, no client has or can made any claim against another
client. And nothing suggests, much less establishes, that counsel cannot provide adequate representation
to all of the affected clients, particularly at this investigatory stage and under these specific facts.



did), and then make a informed, individual decision as to whether to continue in the joint
representation. Each client individually insisted upon staying in the joint representation,
and each executed a written in/formed consent memorializing this informed choice.
Under these facts, the FCDA lacks standing to bring its Motion. Even if it had
standing, however, it has not met and cannot meet its burden to substantiate any

disqualifying conflict of interest and has not provided any applicable authority that such

conflicts could not be waived, especially at this pre-indictment, investigatory stage.

Georgia law is clear that such improper assumptions and speculation fall ‘weull short of the
showing necessar;lf to justify the “extraordinary remedy” of disqualification, which the
Georgia courts have repeatedly cautioned should be “granted sparingly.”

L. The FCDA Lacks Standing to Move for Disqualification.

Under Rule 1.7(b), the onus of identifying and remediating any conflict in joint
representation is on the lawygr(s) undertaking the representation because they are in the
best position to do so. Burns, 274 Ga. App. at 689; Rule 1.7 cmt. 15. “For an attorney to
have standing to raise the issue of an opposing lawyer having a conflict of interest in
simultaneously representing multiple plaintiffs or defendants, there must be a violation
of the rules which is sufficiently severe to call in question the fair dnd efficient
administration of justice” and the party seeking disqualifié_aﬁon “must provide
substantiation.” Bernocchi, 279 Ga. at 463 (citations omitted) (emph‘asis added). An

objection from opposing counsel “should be viewed with caution . . . for it can



be misused as a technique of harassment.” Id. at 460; Ga. St. Bar R. 4-102(d):1.7, cmt.
15; see also Lewis, supra, at 283.8

Here, fhe FCDA has not alleged or substantiated any actual violation of the rules,
and it necessarily has not met its threshold burden to substantiate a violation that is
“sufficiently severe to call in question the fair and efficient administration of justice.”
Bernocchi, 279 Ga. at 463. Instead, the FCDA bases its Motion entirely on its speculation
about the possibility of a future conflict arising out of a éeries of inaccurate and
unsupported assumptions: (1) that criminal charges will ultimately be filed against any

of the jointly represented elector nominees; (2)

that might arise in the future should automatically be presumed to be material,

irreconcilable, and unwaivable now.9

11



Speculation and conjecture, however, are not the required substantiation,
Bernocchi, supra, and they are insufficient bases for disqualiﬁcétion. See, e.g., Lewis,
supra; Schaff, supra; Life Care Centers of America, supra; Clough, supra. As
importantly, as established in greater detail herein, the speculatio‘h and conjecture upon
which the FCDA Motion is based is not just unsubstantiated, it is simply wrong, and many
of the events relied upon by the FCDA have not and may never occur.1©

To have standing to even seek to disqualify a citizen’s chosen counsel, thereby
causing undue hardship and prejudice, including the loss of time, money, and the benefit
of said counsel’s specialized knowledge about the case, the FCDA was required under
Georgia law to offer more than its own conclusory assertions and rely on more than its
speculation and conjecture that a conflict may exist or arise in the future. The FCDA has -
failed to carry that burden, and it therefore lacks standing to bring this Motion.

II. Georgia and Federal Law Protect The Eleven Nominee Electors
From Being Separated From Their Chosen Counsel.

In Section ILA. of its Motion, the FCDA argues that the.Court'has greater leeway
to separate the nominee electors from their chosen counsel because the nominee electors’
Sixth Amendment right to counsel has not yet been triggered. The cases cited by the
FCDA in support of this position actually establish the opposite -- that individuals actually |
have a right to counsel at the grand jury investigative étage; the cited authority in no way

support the proposition that clients can be separated from their chosen, privately engaged

.........

10 The FCDA also relies on its “heightened ethical duty” as “ministers of justice” as the impetus for bringing
this motion. These heightened ethical duties, however, do not excuse the FCDA from the requirement that -
it must substantiate “a violation of the rules which is sufficiently severe to call in question the fair and .
efficient administration of justice” to have standing.. If anything, their heightened ethical duties as
ministers of justice should have led them to refrain from trying to strip 11 presumptively innocent citizens
of their chosen counsel based solely on speculatlon and conjecture, which they should know is wholly
insufficient under Georgia law, or as a tactic, which is improper under the Rules.

12



counsel at the grand jury stage of an investigation. Indeed, neither case involves an effort
by the government to disqualify or involuntarily separate grand jury witnesses from their
chosen counsel, and neither case relates to the disqualification analysis applied by
Georgia courts in all cases in which a disqualifying conflict is alleged.

Specifically, in United States v. Mandujano, the Supreme Court explicitly noted
that a witness called to the grand jury was entitled to the assistance of counsel, but that
the witness could not insist that his counsel be permitted to go into the grand jury room
with him pursuant to Fed. R. Crim. P 6(d). 425 U.S. 564, 581 (1976). In particular, the
Supreme Court stated

Respondent was also informed that if he desired he could have the

assistance of counsel, but that counsel could not be inside the grand jury

room. That statement was plainly a correct recital of the law. No criminal

proceedings had been instituted against respondent, hence the Sixth

Amendment right to counsel had not come into play. Kirby v. Illinois, 406

U.S. 682, 92 S. Ct. 1877, 32 L.Ed.2d 411 (1972). A witness ‘before a grand

jury cannot insist, as a matter of constitutional right, on being represented

by his counsel . ... In re Groban, supra, 352 U.S., at 333, 77 S. Ct., at 513, 1

L.Ed.2d, at 380.6 Under settled principles the witness may not insist upon

the presence of his attorney in the grand jury room. Fed. Rule Crim. Proc.
6(d).”)

Id. at 581 (emphasis added). Footnote 6 in that passage speciﬁcally clarifies that the right
to counsel in this context is rooted in the Fifth Amendment, not the Sixth Afnendment:
“The right to counsel mandated by Miranda was fashioned to secure the suspect's Fifth
Amendment privilege in a setting thought inherently coercive. The Sixth Amendment was
not implicated.” Id. at 581 n. 6. In short, Mandujano affirms the right to assistance of

counsel at the grand jury stage of an investigation, it simply clarifies that the right is a

13



Fifth Amendment, not Sixth Amendment, right to counsel and that the right to assistance
of counsel does not include having counsel présent in the grand jury.nt

The FCDA'’s reliance on the Eleventh Circuit’s decision in United States v. Gaddy
fares no better. In Gaddy, a witness voluntarily testified in the grand jury after being
informed that his attorney was unavailable and after being advised by the prosecutor that
he need not answer questions that would incriminate him and that he had the right to
consult with legal counsel before testifyi'ng. The witness proceeded to testify, and the
Eleventh Circuit held that he had, therefore, voluntarily waived any right to counsel he
enjoyed. United States v. Gaddy, 894 F.2d 1307, 1314-15 (11th Cir. 1990).12

Here, the nominee electors have made no request to have their lawyers present in
the grand jury, and the issue of their Voluntafy waiver of their right to counsel is obviously»
not at issue. To the extent any principles relevant to this matter can be distilled from
Mandujano and Gaddy, it is that individuals called before the grand jury have a right to
be represented by and consult with counsel outside the grand jury room, not the opposite.
The FDCA “allowing” witnesses appearing before the SPGJ to consult with their counsel
(or, in their view, to be represented by counsel at all) is not a mere courtesy; it is fhe

witnesses’ right.

1 The citation by the Supreme Court to In re Groban further clarifies that the Court was addressing a grand
jury witness’s right to have their counsel present in the grand jury, as that was the very issue in In re Groban.

12 The Eleventh Circuit mentions in dicta that “[t]his Court has not decided whether a constitutional right
to counsel exists during the course of a grand jury proceeding,” but noted that it had presumed without
deciding the existence of such a right in United States v. Olmeda, 839 F.2d 1433, 1437 (11th Cir.1988).
Gaddy, 894 F.2d at 1314—15. The Gaddy court also noted that the Supreme Court in Mandujano had stated
that there was no Sixth Amendment right to counsel at that stage but that the witness in that case had been
informed of his right to consult with counsel outside the grand jury. -Id. The Eleventh Circuit did not
address the Supreme Court’s specific invocation of the right to counsel under the Fifth Amendment in
Footnote 6 of Mandujano, either because it overlooked the same or because the existence of the
constitutional right to counsel at the grand jury stage was not ultimately material to its holding that any
right to counsel had been voluntarily waived.

14



More importantly, regardless of any constitutional guarantee to counsel the
nominee electors have at this stage, they are certainly free to hire legal counsel for any
purpose they deem necessary in any context, as they have done here. The issue presented :
here is not their right to counsel, but instead whether the FCDA has standing to attempt
to strip them of their chosen counsel and whether, if so, it has met its heavy burden to
overcome the presumption against disqualification of chosen counsel. Under clear
Georgia law, the answer to both of those questions is no.

To answer these questions, Georgia courts look to the established body of Georgia -
law on what must be established before any individual in any context can be separated
from their chosen, privately engaged counsel, which is in no way dependent upon or
tethered to whether a constitutional right to counsel is implicated. Indeed, Georgia courts
routinely recognize the right to retain chosen counsel even in civil cases, where the Fifth
and Sixth Amendments will never be implicated, and the courts engage in the same
rigorous analysis disfavoring disqualification of chosen counsel in those cases as well as
in criminal cases. See, e.g., Georgia Trails, 359 Ga. App. at 213-14 (applying
disqualification analysis in context of civil case, noting that disqualification is an
“extraordinary remedy” that severely prejudices the client separated from his or her |
counsel and should only be “granted sparingly”); Padgett, 357 Ga. App. at 31-33 (same);

Zelda Enterprises, LLP v. Guarino, 343 Ga. App. 250, 250-54 (2017) (same).!3

13 Such disqualifications in the criminal context are granted even more sparingly because “the consequences
of an erroneous deprivation of the right to select counsel of choice in criminal prosecutions are severe. Such
an erroneous deprivation is a structural error, one that affects ‘the framework in which the trial proceeds,’
and it requires an appellate court to reverse any conviction that follows without any inquiry into harm
or prejudice.” Lewis, 312 Ga. App. at 283 (citations omitted) (emphasis added).

15



Thus, in all contexts where opposing counsel seeks the disqualification of their
opponent’s counsel, Georgia courts apply the same disqualification 'priﬁciples and
analysis, which recognizes that the right to chosen counsel is an “important intérest” and
the “extraordinary remedy” of disqualification of chosen counsel must be approached
with “great caution” and “granted sparingly.” See, e.g.,‘ Bernocchi, 279 Ga. at 462 (2);
Pddgett, 357 Ga. App. at 32 (same); Lewis, 312 Ga. App. at 283 (same); Blumenfeld, 247
Ga. at 408 (same). The FCDA’s suggestion that this Court can or should apply a more
lenient analysis or has greater leeway to grant its motion based upon the FCDA’s
misinterpretation and misapplication of Mandujano and Maddy is contrary to well-
established Georgia law, invites error, and should be rejected.

III. No Disqualifying Conflict Exists.

In assessiﬁg alleged conflicts of interests, courts are encouraged to resist
“mechanically applying the rules for the disqualification of counsel” and instead to
consider the “facts peculiar to each case in balancing the need to ensure ethical conduct
on the part of lawyers appearing before the court and other social interests, which include
the litigant's right to freely chosen counsel.” Georgia Trails, 359 Ga. App. at 213. The
particular facts in this case establish that no disqualifying conflict exists and that stripping
the jointly represented nominee electors of their chosen counsel is unwarranted and

prejudicial.

16



A. When Unindicted Targets of a Criminal Investigation4 Are
Unified In Their Innocence and Their Potential Defenses to Any
Future Charges Are Compatible and Synergistic, No Actual or
Potential Conflict Exists.

As the Georgia courts have noted, in almost every case in which one lawyer
represents co-defendants in a criminal procéeding, a conflict of interest is possible. See,
e.g., Burns, 281 Ga. at 339-40. Both the United States Supreme Court and Georgia
Supreme Court have affirmed, however, that multiple representation is.‘pérmissible in the
absence of an actual conflict of interest and that such joint represeﬁtation can be a
significant béneﬁt when “a common defense . . . gives strength against a common attack.”
Id. at 339 (citing Cuyler v. Sullivan, 446 U.S. 335 (1980) and ciuoting Holloway v. State
of Arkansas, 435 U.S. 475 (1978)).

Where, as here, targets’ defenses are “synergistic rather than antagonistic,”
Shelnutt v. State, 289 Ga. App. 528, 529-30 (2008), where there is no “finger-pointing”
and the clients profess their céllective innocence, Taylor v. State, 320 ‘Ga. App. 596, 603
(2013) and Burns, 281 Ga. at 339, “representation by the same attorney [does] not give
rise to any conflict of interest, potential or actual.” Shelnutt, 289 Ga. App. at 530. See
also, e.g., Tolbert v. State, 298 Ga. 147, 156-57 (2015) (noting that in many cases a
common defense gives strength against a common attack and finding no conflict in joint
representation of co-defendants at trial where their defenses were compatible); Lafnb v.
State, 267 Ga. 41, 42 (1996) (no conflict of interest in jointly repfesented co-defendants

at trial because they presented a unified defense and did not incriminate each other);

Chandler v. State, 255 Ga. App. 11, 13 (2002) (no actual conflict of interest in joint

4 As the cases cited herein demonstrate, this same rule would apply even if the individuals were indicted
co-defendants, a stage that has not been reached in this process as yet.
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representation at trial of co-defendants because defenses were compatible); Abernathy v.
- State, 278 Ga. App. 574, 585 (2006) (no conflict in joint repreéentation at trial co--
defendants’ defenses were not antagonistic).

The jointly represented nominee electors (and, presumably, all 16 of the
Republican nominee electors) have made plain throughout this process that they are all
innocent of wrongdoing, much less any criminal activity, and they have affirmed in
writing that none of them are aware of any wrongdoing or criminal activity by any of the
other nominee electors. Indeed, as set forth in some detail in their original Motion to
Qﬁash and Disqualify (Exhibit A), the actions taken by thé Repu‘l‘)llicavn nominee electoré |
are not and cannot be wrongful or criminal; instead, their actions were taken on advice of
counsel, protected by both federal and state law, see Exhibit A at 10-18, and based on
established precedent. Id. at 10-13. Indeed, executing dual provisional ballots to preserve
rights during a judicial challenge to an election has been lauded as the proper and
advisable action to take by Justice Stevens, Democrat Congresswoman Patsy Mink of
Hawaii, and electoral college experts. Id. at 13-14. Viewed in this context, the continued
suggestion that the nominee electors’ actions were improper, much less criminal, is
untethered to the facts and the law and is, candidly, absurd. Because they are united 1n
their innocence, have no incriminating evidence to provide as to themselves or each other,
and théir defenses to any potential charges are compatible, not ahtagonistic, no actual or
potential conflict exists. See Shelnutt, supra; Taylor, supra; Burns, supra; Tolbert,

supra; Lamb, supra; Chandler, supra; Abernathy, supra.
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inconsistent behavior with regard to the electors’ status, the sudden (mis)labeling of them

as tafgets, and the incorrect narratives it continues to promote about the events of
December 14, 2020, any counsel representing the Republican nominee electors would be

remiss in not addressing these serious factual and legal disconnects that could lead to the
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FCDA wrongfully accusing these individuals of false statements or perjury simply for
telling the actual truth instead of the “truth” the FCDA apparently wants to hear.

As importantly, the analysis as to conflicts of interest in joint representation in
Georgia (and according to the U.S. Supreme Court) turns not on whether there are
immaterial differences between the jointly represented clients’ testimony or roles in the
alleged criminal activity but instead on whether the jointly represented clients’ defenses
are aligned and synergistic. Here, each represented client is united with the other in their
defense of innocence, and they have each affirmed that they have no incriminating
information about themselves or any of the other jointly represented nominee electors.
As a result, their putative defenses to any eventual charge(s) that could be filed are
unified, aligned, and synergistic — none of the jointly represented nominee electors can -
or would have to “point fingers” at the other or otherwise incriminate each other to pursue

their own defense 35

. These facts nullify the possibility of
any actual or potential conflict of interest as a matter of law. Seé Shelnutt, supra; Taylor,
supra; Burns, supra; Tolbert, supra; Lamb, supra; Chandler, supra; Abernathy, supra.

C. The FCDA'’s Speculation About Possible Future Conflicts of Interest
Is Insufficient As a Matter of Law to Justify Disqualification.

BN b FCDA argues that if, after the
conclusion of the SPFG investigation one or more of the jointly represented electors is
indicted and if one of the jointly represented clients were immunized and if that
immunized client were called to testify as witness against a non-immunized indicted
client, this would create an unwaivable conflict of interest. Indeed, -the Motion claims
(without citation to supporting authority and contrary to established Georgia law) that

the mere possibility of these potential events that have not yet occurred and may never
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occur create an actual unwaivable conflict now. But the long series of “ifs” in the FCDA’s
Motion and the many events that would each have to occur before any even potential
conflict came to fruition belie this untenable assertion.

Only if this entire series of events and several others!s were to occur would the
potential conflict identified in the Motion even possibly become an actual conflict. See,
e.g., Burns, 274 Ga. App. at 690-91 (actual conflict requires more than a bare possibility
that a conflict will develop and ripens only when it would require counsel to slight one
client in favor of the other). At this stage, which is many steps back from this series of
events that would all have to occur before even the specter of a conflict could arise, there
is no actual conflict or actual impropriety permitting disqualification. See, e.g., Georgia
Trails, 359 Ga. App. at 214 (actual conflict or actual impropriety, not potential conflict,
required fof disqualification); Rule 1.7, Comment 2 (potential conflict does not preclude
representation).

Even if all of these events eventually were to occur and current counsel were hired
to represent any then-indicted nominee elector at trial, no actual disqualifying conflict
would prevent this hypothetical future representation in which a former client would be
called to testify if trial counsel would not have to use confidential information gained in
the context of the former representation of the immunized witness to cross examine him

or h\er. 16 See, e.g., Perry v. State, 314 Ga. App. 575, 580-82 (2012) (outlining factors to

15 In addition to the series of events identified by the FCDA that would have to occur before any potential
conflict arose, the indicted client would have to attempt to hire Pierson Law or the Debrow Firm to represent
him or her in trial, counsel would have to agree to accept that representation, and the Georgia and/or federal
courts would have to decline to dismiss the indictment pre-trial.

16 In its Motion, the FCDA speculates that “the body of information — including potentially incriminating
information and information that could be used for impeachment or otherwise to the disadvantage of a
former client — gained by Pierson and Debrow concerning each of their 11 clients . . . is undoubtedly vast.”
FCDA Motion at 15 (emphasis added). But this assertion is “purely conjectural, and conjecture is no reason
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be considered in assessing conflict in the context of cross-examining former client);
Rescigno v. Vesali, 306 Ga.App.610, 613(1) (2010) (fact that lawyer acquired general
information from a former client, and now represents another client adverse to the former
client, does not require disqualification in the absence of a reason to believe that
confidential information acquired from the first client would be of use to the second).
And, as the FCDA concedes, even if confidential information were involved, the current
client and the former client can waive, could waive (and, here, ‘have waived) this conflict
through informed consent. See, e.g., Edwards, 336 Ga. App. at 599-60 (noting that to
waive a conflict created by trial counsel’s divided loyalties to her former and current
clients requires the informed consent of both the current and former client, which trial
counsel failed to obtain).” \

At this point, however, none of the numerous factual predicates that would be

required to occur before even the prospect of any conflict would loom have occurred, and

many are unlikely to ever occur. The SPGJ has not issued its report, ||| GKGEGzG

, no charges have been

to deprive Lewis of his counsel of choice.” Lewis, 312 Ga. App. at 288-89 (coilecting cases holding that
speculation is insufficient to support disqualification). Additionally, the assumption is simply wrong, as
explained in greater detail herein.

17 Like the Heidt decision discussed herein, the Edwards decision does not support the FCDA’s request for
disqualification, certainly not at this stage. Like Heidt, the Edwards court analyzed its disqualification
decision in the context of the court’s obligation to protect the defendant’s Sixth Amendment right to
conflict-free counsel at trial, a right that the FCDA admits is not implicated at this investigatory stage of the
proceedings. Edwards, 336 Ga. App. at 600 n. 4. Additionally, the deficiency in Edwards was not the
conflict of interest per se but the failure of the trial counsel to get a proper waiver from both his former
client and the defendant he was representing in trial. Id. at 599-600. Indeed, even in its citation to
Edwards in the Motion, the FCDA concedes that this potential conflict is waivable when informed consent
is obtained from the current and former client. See FCDA Motion at 15. This process and information are
exactly what the jointly represented nominee electors have received and gone through in this case in
executing their informed consent to the continued joint representation.
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brought, no counsel have been hired to represent any jointly represented client in any
such hypothetical criminal prosecution, no decision to call any of the jointly represented
clients to testify in any such putative trial can have been made, and so on. Only if all of
these events happened would counsel and perhaps the eventual trial court need to assess
whether an actual conflict has arisen and, if so, whether it can be and has been waived.

But the FCDA’s uncertain and speculative parade of possibilities does not create
any actual conflict or impropriety justifying disqualification. See, e.g., Lewis, 312 Ga.
App. at 289—90 (overruling disqualification when “the case for -disqualification
consist[ed] of one conjecture piled upon another”); Schaff, 304 Ga. App. at 642(1)
(speculation cannot support disqualification); Life Care Centers of America, 298 Ga.
App. at 745(3) (conclusory allegations of wrongdoing by counsel does not justify
disqualification); Clough, 274 Ga. App. at 135—136(1)(b) (mere speculation no basis for
disqualification): And in the light of the fact that the jointly represented electors are -
unified in their innocence, cannot and will not provide any testimony adverse to each
other in the SPGJ or any other context, and have synergistic, compatible defenses to any .
eventual possible criminal charge, such an actual conflict or imp£opriety is unlikely to
ever erupt. But in that unlikely event, there is no reason (and the FCDA has articulated
none) that such an issue cannot and should not be properly addressed by trial counsel
and, if necessary, the trial judge at that time.

Even on this limited record, however, there is good reason to believe that these
necessary predicates to the FCDA’s theory_ of disqualification will not unfold in the
manner theorized by the FCDA. The fundamental (but incorrect) assumptions that
underpin the FCDA’s entire motion are that some of the jointly represented nominee

electors can make claims against each other, see FCDA Motion at 2, 11, 13; that they have
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or can provide incriminating information about any of the other jointly represented

clients, see FCDA Motion at 15; B

As set forth herein, all of these
assumptions are incorrect, and the FCDA has presented no evidence substantiating its
incorrect speculation. Georgia law does not permit the FCDA to strip the nominee
electors of their chosen legal counsel, especially at the investigatory stage, simply because
the FCDA wrongly speculates that a crime has been committed and/or that these jointly
represented individuals can provide incriminating information about the other jointly
represented clients as it relates to this (nonexistent) crime. Not only is the FDCA’s bare
speculation legally insufficient, but it is also simply wrong.

For much of these same reasons, the FCDA’s speculative assertion that counsel for
the jointly represented nominee electors “cannot even advise any of their 11 clients about

any deal that might be proposed by the District Attorney to secure their testimony [N

| without stepping directly into a mess of serious ethical concerns”
is'also wrong as a matter of law. This assumption is based upon the FCDA’s incorrect
presumption of the nominee electors’ guilt and the incorrect presumption that any of the
jointly represented nominee electors have incriminating information to provide about any
other ) jointly represented nominee elector. As established, these assumptions are.
unsubstantiated and incorrect.

The sole case relied upon by the FCDA in support of this argument, Heidt v. State,
is inapposite for a number of reasons. First, Heidt involved disqualification at the post-
indictment, trial stage of a criminal prosecution where the operative facts informing the

conflict analysis had occurred and were known. Second, the disqualification held not to
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be an abuse of discretion in Heidt was expressly based upon the Court’s obligation to
protect the defendant’s Sixth Amendment right to conflict-free counsel at trial, id. at 346-
47, a right that the FCDA concedes is not yet implicated in this pre-indictment
investigation. Third, under the facts in that case, the jointly represented clients had
consented to the representation, but, unlike here, their interests and defenses were not,
in fact, aligned: one client could incriminate the other, and she chose to do so by testifying
against him at trial in exchange for her plea deal. Id.?8 Representing both clients under
these specific circumstances would have run afoul of Rule 1.7(a)’s prohibition against
simultaneous representation of clients who have claims against each other and otherwise
rendered the attorney unable to adequately serve the interests of both client. Id.

Other. courts have recognized that under facts more aligned with the facts here,

i plea offers to some, but not all, of jointly represented clients
do not create an actual conflict. For example, there is no actual or potential conflict where
one jointly represented client cannot provide incriminating testimony against another,
see, e.g., Shelnutt, 289 Ga. App. at 529-30 (no actual or potential conflict when defenses

are aligned and require no finger pointing or blame shifting); Burns, 281 Ga. at 339

18 The Court of Appeals in Heidt also noted more than once that the attorney at issue was simply assisting
the defendant’s lead or main counsel in the defense. As a result, the prejudice to the defendant was unlikely
to be as significant as removing the defendant’s counsel altogether.
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T
O Py, 314 Ga. App. at 580-82 (2012) (outlining
factors to be considered in assessing conﬂict in the context of cross-examining former
client); Rescigno, 306 Ga. App. at 613(1) (no disqualification in the absence of a reason to
believe that confidential information acquired from former client would be of use to the
currently represented client).

And even if the FCDA were to indict some of the jointly represented clients and
make plea offers, such offers to jointly represented. clients would not create an actual
disqualifying conflict unless and until such an offer is accepted and would require
incriminating testimony against the jointly represented client who was not offered or did
not accept a plea offer. See, e.g., Abernathy, 278 Ga. App. at 585 (no conflict when plea
offer was declined and co-defendants’ defenses were not antagonistic). Plea offers to
jointly represeﬁted indicted co-defendants also create no actual conflict of interest unless
it can be established that their joint counsel could not negotiate such plea offers for both
without prejudicing either. Tolbert, 298 Ga. at 153-54. And even where I -

offers do create an actual conflict of interest, that conflict can be waived by the jointly

represented clients’ informed consent. Abernathy, 278 Ga. App. at 585.

In general, counsel

and the jointly represented clients believe that allowing the SPGJ and the public to hear
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the truth about what occurred on December 14, 2020 -- that no crime occurred or could
have occurred, that they were acting on advice of counsel and in conformity with

established precedent, that their ballot was contingent and provisional, and that none of

the Republican nominee electors did anything improper or illegal — would inure to the

benefit, not detriment, of all of the Republican nominee electors. | KGR
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D. The Additional Information Proffered in the Motion Does Not
Establish An Actual or Potential Conflict.

In the Motion, the FCDA provides twelve additional “facts” that it has “developed”
that it claims are “material to demonstrating a conflict of interest” in the joint
representation. See FCDA Motion at 7-10. Other than the bare recitation of these alleged
facts, however, the Motion makes no attempt to explain how or why these facts could or
do create any actual or potential conflict in the joint representation, which is the FCDA’_S )
burden to provide. And, for the same reasons set forth above, these alleged “facts” simply
cannot and do not implicate any conflict of interest, much less a _djsqualifying and/or
unwaivable one. |

1. Incorrect allegations by the FCDA.

Several of the twelve statements are simply incorrect. For example, Ms. Debrow
and Ms. Pierson’s law firms were not hired by the Georgia Republican Partj; (Statement'
No. 1); they were hired individually by every jointly represented client. The Georgia
Republican Party has agreed to pay for the services of Ms. Debrow ar}q Ms. Pierson’s law
firms to individually represent these clients. But, as addressed in gfez;lter detail herein, as
demonstrated by the engagement letters specifically addressing these matters, and as is
completely typical when a third party agrees to pay for the legal fees and services for
various individuals involved in an investigation or litigation, the Georgia GOP serves
merely as the payor. It has no substantive or'other rights to any information or influence
in the representation, nor has the Georgia GOP or its officers attempted to interfere or

influence the legal representation in any way, and the FDCA has not argued that it has.
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Contrary to the affidavit, Shawn Still was not the Secretary of the Georgia
Republican Party on December 14, 2020 (Statement No. 3). In fact,-Shawn Still has never

been the Secretary of the Georgia Republican Party.

... |
... [t
explained in greater detail in the nominee electors Motion to Quash and Disqualify
(Exhibit A), because of the judicial challenge pending in Fulton County Superior Court
challenging the 2020 presidential election results and, therefore, challenging which slate
of eléctors for the electorall college were the éorrect ones, the certificates provisioﬁally
signed i)y the jointly represented electors were no falser than the ones signed by the
Democratic elector nominees on that same day. The validity of both electoral slétes was
contingent upon the as-then-undecided outcome of the pending judicial challenge.

In other words, because the very issue that would be decided in- the judicial
challenge was which presidential electoral ballot were the valid one, the filing of that
challenge rendered both the Republican and Democrat electofél ballots exécuted on
December 14, 2020 contingent — contingent upon the outcome of the Fulton County
judicial challenge, just like the ballots executed by both parties in 1960 1n Hawaii when a
judicial challenge was pending there. Had the judicial challenge been successful, a fact
that was not and could» not be known on December 14, 2020 and an issue fhat was nevér
decided by the courts on the merits, then the Republican electorél ballot Wduld have been
the correct one to be counted by Congress on January 6, 2021, and thé Democratic
electoral ballot would have been rendered invalid. As explained in éreater detail in the
Motion to Quash and Disqualify, this is not and cannot be the law. Instead, both federal

and state law protect the actions taken by both the Republican and Democrat nominee
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electors on December 14, 2020 to preserve the rights of both sets of elect01:s until the
outcome was judicially determined or until the matter was sent to Congress on January
6, 2021 for its adjudication. Neither set of ballots or certificates were “false,” and the
continued suggestion that they are is nonsensical in general and even more so in the face -
of the precedent for such actions and the contemporaneous evidence of the ballot’s
provisionél nature on the very day and time it was executed.

Also in error is the Motion’s assertion that David Shafer “caused” various
documents to be sent to the President of the U.S. Senate, the U.S. Archivist, the Georgia
Secretary of State, and the Chief Judge of the U.S. District Court for the Northern District
of Georgia (Statement No. 9). If it were true, however, it would not be incriminating for
much the same reasons as above and would create no conflict. In reality, Mr. Shafer did -
not send any of these documents or request anyone do so The entire process was

managed by attorneys and staff working at the direction of attorneys.

The

process to appoint alternate electors in the event of the absence or inability to serve of a

previously nominated elector is statutorily provided in O.C.G.A. § 21-2-12,19 and that

statutory process was followed on December 14, 2020

19 This statute provides as follows:

If any such presidential elector shall die, or for any cause fail to attend at the seat of
government at the fime appointed by law, the presidential electors present shall proceed
to choose by voice vote a person of the same political party or body, if any, as such
deceased or absent presidential elector, to fill the vacancy occasioned thereby; and
immediately after such choice the name of the person so chosen shall be transmitted by the’
presiding officer of the college to the Governor, who shall immediately cause notice of his
or her election in writing to be given to such person. The person so elected, and not the
person in whose place he or she shall have been chosen, shall be a presidential elector and
shall, with the other presidential electors, perform the duties required of them by the
Constitution and laws of the United States.
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short, all 16 of the nominee electors who met and acted on December 14, 2020 were

lawfully nominated electors under the applicable Georgia statutes.2¢ The factual
distinctions between how or when the nominee electors became nominee electors is not
material or relevant to any potential criminal liability, and the FCDA has not even
attempted to explain how it could be or how this alleged but incorrect “fact” has any

relevance to an actual or even potential conflict of interest among the jointly represented

clients at this (or any other) stage of these proceedings.

B V:rious additional communications exist beyond what the DA has described

(none of which are relevant to disqualification or in any way incriminating). More

importantly, however, the communications alluded to by the FCDA §

definitively show that all of the jointly represented electors served as nominee electors on

i . . S The notion that the election was “over” as a legal matter
on December 14, 2020 is 1ncorrect As outhned in detail in the Motion to Quash and Disqualify (and as
available as a matter of public record), the Georgia presidential election was subject to a pending judicial
challenge in Fulton County Superior Court until at least January 6, 2021 when Congress certified the votes,
and the case was rendered moot. The presidential election in Georgia was not, as a matter of law, at least,
“over” by December 14, 2020, and the pending lawsuit directly challenged which set of presidential electors
were the correct and accurate ones for Georgia. It is true that the voting was complete by that time, but that
is not the end of the matter under unambiguous Georgia law. As provided by Georgia law, the certified
results were being challenged in Fulton County Superior Court. Until that challenge was decided on the
merits (which it never was) or until it was rendered moot on January 6, 2021 when jurisdiction moved to
Congress to adjudicate and count the electoral ballots, the election results in Georgia simply were not final
as a matter of law. And, in any event, the FCDA has not even explained, much less met its burden to
establish, that these factual differences are material to any theory of criminal liability or that they would
require any of the jointly represented nominee electors to have antagonistic, non-aligned defenses to any
such charges.
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December 14, 2020 based upon the same material information and for the same reason
— to protect the right of the State of Georgia to have a valid presidential electoral ballot if
the then-pending judicial challenge to the election were successful. This rationale was the
only one provided to Mr. Shafer by his attorneys in the pending Fulton County lawsuit
and by lawyers for his co-plaintiff, Donald Trump. This is the also the only rationale that
was shared by lawyers and others who coordinated with the other Republican nominee
electors and alternate electors regarding casting a provisional ballot on December 14,
2020, and it is the only rationale Mr. Shafer articulated to the few nominee electors who
reached out to him with questions once they had been contacted by campaign officials.2:
This rationale is also the one reported by the press that day, see, e.g.,

httos://www.foxsatianta.com/video /880535, and the one that David Shafer and

21 The FCDA insinuates, but again does not directly say or in any way substantiate, that David Shafer and
perhaps other high-placed leaders in the Georgia Republican Party were privy to and/or party to other plans
by the Trump campaign unrelated to the pending judicial challenge. This insinuation is categorically false,
and no evidence can or does support this speculations. Indeed, as the documents that Mr. Shafer himself
turned over to the January 6 Committee and voluntarily provided to the FCDA prove, Mr. Shafer was
specifically told by the attorneys representing him in the Fulton County judicial challenge and members of
the Trump campaign that the purpose of executing the provisional Republican electoral ballot on December
14, 2020 was to ensure that there was an available remedy (a Republican electoral ballot) if the judicial
challenge to the presidential election were successful. To the extent that there is any truth to media reports
that certain high level members of the Trump team (Mr. Eastman, Mr. Giuliani, et al.) developed a different
plan to, among other things, attempt to convince Vice President Pence to count these contingent
presidential electoral slates as the valid elector slates despite the lack of any successful judicial ruling, such
a plan was reportedly conceived in late December 2020, well after the elector nominees executed their
provisional ballots. To the extent these reports are accurate (which the nominee electors have no way of
- knowing), the nominee electors did not and could not have had any involvement in or knowledge of any
such plan, as it was not even alleged to have been conceived until several weeks after the GOP electors had
completed their contingent electoral slates on December 14, 2020, and, in any event, it was never disclosed
to or discussed with the nominee electors at any time. Indeed, John Eastman himself publicly confirmed
on December 16, 2020 that the limited and legitimate purpose of the provisional Republican electoral slates
was to preserve a remedy for pending judicial contests: “We have historical precedent here, and in each of
these states, there is pending litigation challenging the results of the election. If that litigation proved
successful, then the Trump electors, having met and voted, would be able to have those votes certified and
be the ones properly counted in the joint session of Congress on January 6” available
at https://www.ntd.com/john-eastman-explains-lhe-historical-precedents-on-dueling- .

electors 540953.html (December 16, 2020) (emphasis added). If some other plan existed or was later
developed at the higher levels of the Trump campaign regarding the use of the provisional Republican
presidential electoral ballots for any purpose other than preserving a judicial remedy, none of the jointly
represented nominee electors were aware of, privy to, or involved in it.
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other Republican nominee electors provided in public statements to the press and on
social media on December 14, 2020. In sum, nothing in these email communications
creates any inconsistency between the jointly represented nominee electors or would
cause them to have antagonistic, incompatible defenses to any eventual charge. They
engaged in the same material, lawful conduct for the same material, lawful reason.

2. Publicly available and non-incriminating facts.

Several of the facts “developed” by the FCDA investigation are a matter of public
record and have been since before the inception of this investigation. For example, it is
no secret that David Shafer is, and was on December 14, 2020, the Chairman of the
Republican Party (Statement No. 2); that Mr. Shafer notified all of the electors of their
option to be represented by Pierson Law at the Party’s expense ||| i > that
David Shafer attended and convened the meeting of the nominee electors on December
14, 2020 IEEIERSN: that Mr. Shafer communicated with some of the nominee
electors about attending the December 14, 2020 meeting in response to their inquiries

about the same ||| EEIRA; >+ that David Shafer and Shawn Still, as the Chairman

22 The FCDA again implies, but does not affirmatively allege, that Mr. Shafer’s communications with some
of the other electors regarding legal representation is somehow problematic. The opposite is, in fact, true.
The Georgia GOP passed a resolution for the Party to pay for the legal services of the presidential nominee
electors (the vote from which Mr. Shafer recused himself). Mr. Shafer notified the other nominee electors
of the availability of these paid-for legal services but in no way attempted to unduly influence anyone to
sign up with Pierson Law or The Debrow Firm or not to hire their own counsel, and no evidence even
suggests to the contrary. Indeed, several of the electors did just that, and the electors who have signed up
with Pierson Law and The Debrow Firm are very satisfied with their representation and strenuously object
to being involuntarily separated from their chosen counsel. As discussed below, each have been individually
and fully advised in writing and in personal conferences with their attorneys (and some with independent
counsel) about all of information required by the Georgia Rules of Professional Responsibility and have
- executed individual informed consent to the continued joint representation.

23 | - . S
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and Secretary of the December 14, 2020 meeting, signed certain publicly available
documents relating to the provisional Republican electoral ballot (| EEGTGTGTEIE
B); and that Mark Amick and Cathy Latham testified in public legislative hearings in the
Georgia Senate about alleged voter fraud (). 1he FCDA offers no
explanation as to how these publicly available facts are or could be material to any alleged
criminal activity or future charge. More importantly for the purposes of this particular
motion, the FCDA provides no argument, explanation, or authority as to how any of these
facts could possibly create a conflict, much less a disqualifying or unwaivable conflict,
among the jointly represented electors.

The conflict analysis under Georgia law for joint representation is not whether
there are immaterial factual differences between the potential defendants but instead
whether their potential defense(s) to any potential charges are synergistic and
compatible. As a result, the FCDA’s identification of some alleged factual differences
between the jointly represented eleven nominee electors, even if they were accurate, are
immaterial to the conflicts analysis under Georgia law. None of these factual allegations,
even if true (many of which the FCDA has not substantiated and cannot substantiate),
change the eleven nominee electors’ unified claim of innocence and that no crime was or
could have been committed by them or any of the other electors. Nor would such factual
allegations, even if true, require any elector to “finger point” or shift blame to another
jointly represented elector to defend him or herself from false allegations of criminal
wrongdoing, and the FCDA provides no argument or substantiation that they would.

IV. Informed Consent and Waiver.
As the FDCA has conceded and Georgia courts have confifmed, the sﬁpposed

conflicts of interest that it has raised are waivable if proper informed consent is provided
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by the clients. Here, the issues involving conflicts of interest have been fully vetted with
each of the individual clients repeatedly, and each has expressed their strong desire to
remain in the joint representation and provided their informed consent to continue in the
joint representation in writing.

By way of background, in April 2022, Ms. Pierson was approached about the
possibility of representing the Republican nominee electors from the 2020 election in the
context of the FCDA’s investigation. Ms. Pierson agreed to the representation, and the 16
Republican nominee electors were notified that if they wanted individual legal counsel in
light of the FCDA’s investigation, Ms. Pierson was available to consult with them and, if
they so chose, to represent them. Of the sixteen Republican Party nominee electors,
eleven chose to hire Ms. Pierson as their counsel, and each of the eleven signed separate,
individual engagement letters with Pierson Law. In turn, Pierson Law, as permitted by
the engagement letter with each client and in consultation with the eleven clients,
retained Kimberly Bourroughs Debrow of Strickland Debrow LLP, formerly Debrow Law,
P.C., (“Strickland Debrow”) as co-counsel.

At the outset of the joint representation, counsel explained in the engagement
letter, in email communications, and in telephone conferences with the clients the:
Georgia Rules of Professional Conduct regarding potential and actual conflicts and
required each nominee elector to provide affirmation that they understood those
rules. Further, a Statement of Client Policies was provided as part of Counsel’s:
engagement letter, which outlines in pertinent part additional terms of the engagement
as it specifically relates to actual or potential conflicts of interest. Each potential client
was required to affirm in advance of the beginning of the representation that they have

no legal or ethical conflict with any of the other 16 individual nominee electors whom
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counsel represents or even may represent, including any information that could
incriminate any of the proposed clients. Each client made this affirmative representation
specifically and individually by email to counsel and by signing their respective
engagement letters and Statement of Client Policies. Each client also agreed to
immediately make counsel aware of any actual or potential conflicts if any arose during
the scope of the joint representation.

The engagement letter also explains that, although the Georgia Republican Party
is paying for the clients’ legal fees and expenses in connection with their representation,
the payment is subject to Rules 1.825 and 5.4(c)26 of the Georgia Rules of Professional
Conduct. With great detail, the letter explains these rules and expressly states that the
payment of attorney’s fees and expenses by the Georgia Republican Party will not cloud
or influence counsel’s professional judgment and obligations to each respective client.

And, as a factual matter, the fact that the Georgia GOP is paying for these services has had

no impact on counsel’s representation, nor would it ever be allowed to do so.

25 Rule 1.8 provides as follows:

A lawyer shall not accept compensation for representing a client from one other than the
client unless: (1) the client consents after consultation; (2) there is no interference with the
lawyer’s independence of professional judgment or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as required by Rule 1.6.

26 Rule 5.4(c) provides as follows:

The lawyer shall not permit a person who recommends, employs or pays the lawyer to
render legal services for another to direct or regulate the lawyer’s profess1onal judgment in
rendering such legal services.
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on August 1, 2022, counsel sent to each of their jointly represented clients additional

written communication outlining all recent developments arising from the
communications with the FCDA, including a thirteen-page, single-spaced memo again
explaining all of the information required by the Georgia Rules of Professional Conduct,
including but not limited to Rule 1.7. Both in writing and during léhgthy follow-up
telephone conversations with each individual client, counsel explained to each elector the

rules relating to actual and potential conflicts of interest and how those apply or might
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apply to these facts, §

Bl the advantages, disadvantages, and alternatives to the joint representation; and
the right to consult with independent counsel before deciding whether to continue in the
joint representation. Once again, each nominee elector was specifically asked to confirm
the accuracy and correctness of the facts relayed to counsel and, if there were' any
discrepancies or changes in their recollection, to notify counsel immediately. After having -
been advised by counsel about their rights and responsibilities under the Georgia Rules
of Professional Responsibility in writing and in individual teleconferences, and having the
opportunity to consult with independent counsel (which some did), each of the elector
clients chose to continue in the joint representation and executed to that effect.

On August 5, 2022, counsel notified the FCDA and this Court that this laborious
process had been completed in full accord with the Georgia Rules of Professional Conduct
and that each of the jointly represented clients had decided to stay in the jointly
representation. Despite these facts, the FCDA has persisted in bringing this Motion.

In sum, even if there were actual or potential conflicts in the joint representation
at this stage in the process, which there are not, each jointly represented client has been
fully apprised of the necessary information to make an informed choice to waive any such
conflicts and remain in the joint representation. Such waivers, when properly executed,
are enforced by the Georgia courts, especially, as here, in the absence of any evidence that
counsel for the jointly represented clients cannot adequately represent each of them in
the matter. Even if this Court were to determine that there were any conflict here, the
clients have knowingly and intelligently waived any such conflict and should be allowed

to retain their chosen counsel of choice.
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CONCLUSION

The FCDA’s motion fails on its face, and the eleven nominee electors should not be
involuntarily separated from their chosen counsel. The law required the FCDA to assert
and substantiate that it had standing to seek Pierson and Debrow’s disqualification, an
obligation it failed to meet. The law also required the FCDA to substantiate an actual
conflict or impropriety sufficient to justify the extraordinary and sparingly granted
remedy of disqualification, and it has provided only speculation, conjecture, and
inapposite authority.

The law presumes that Ms. Pierson and Ms. Debrow - officers of the court and
respected members of the Bar in good standing - have adequately determined whether
they might ethically undertake the joint representation of the nominee electors. And the
law shields that determination from intrusion without strong and supported justification.
Otherwise the temptation to deselect one’s opponent for strategic reasons would be too

great. The FCDA’s Motion to Disqualify should be denied.

Respectfully submitted,

/s/ Holly A. Pierson /s/ Kimberly Bourroughs Debrow
Holly A. Pierson Kimberly Bourroughs Debrow
Georgia Bar No. 579655 Georgia Bar No. 231480 .
PIERSON LAW LLC STRICKLAND & DEBROW

2951 Piedmont Road NE - 246 Bullsboro Drive, Suite A

Suite 200 Newnan, GA 30263

Atlanta, GA 30305 kbdebrow@stricklanddebrow.com
hpierson@piersonlawllc.com 470-683-4402

404-353-2316

Counsel for Eleven Nominee Electors
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CERTIFICATE OF SERVICE

I hereby certify that I have filed the foregoing Opposition to Motion to
Disqualify with the Clerk of Court of the Fulton County Superior Court and that date-
stamped copy will be hand-delivered to the Fulton County District Attorney’s Office today.

Respectfully submitted this the 26th day of October, 2022.

[s/Holly Pierson
Holly A. Pierson
Georgia Bar No. 579655
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EXHIBIT A



"FILED IN OFFICE.

IN-‘THE FULTON COUNTY:SUPERIOR COURT | | (J }J{L dﬁ(} 0@

e

-I;L)

STATE OF GEORGIA: DEPUTY CLERK SUPERIOR COURT

FULTON COUNTY, GA

IN'RE SUBPOENAS FROM MAY 2022 ). ‘Case'No:2022-EX:000024
SPECIAL:PURPOSE GRANDJURY )

jSUBPQENAS ISSUED TO: Presidential Nominee Electors Mark Amxck g oseph Brafinan, Brad

‘Carver, Vikki Con51gho John Downey, Carolyn Fish, Kay: Godwin, Cathy Latham, Dav1d Shafer,
ShawnStill, CB Yadav'

MOTION TO QUASH AND DISQUALIFY!

NOW COME the above-refereniced sibBoens recipients, pursuant fo 0.C.G:A. §23-13-23
arid this Coutt’s inhererit ‘authority over the Special Purpose.Grand Jury (*Grand Jury”), and move:
this Cort to quash their Grand Jury: subpoenas for appearances ‘beginning July 25, 2022 as
unreasonable and oppressive, showing this Couit as follows:?

I.  Introduction

Trom April 19,2022 wntil Jui 28, 2022, the Fulton Couity Disict Attoriey’s (“DA”)
Office correctly aﬁdf’apﬁxépﬁatelﬁ{;féiﬁfesehiéd that the @boif(.é&rélferﬁeﬁéeﬂ eleven individuals, who
in the 2020 election, were. witnesses, not subjﬁf;c’ts or fapgefsi of the DA Office’s and the Grand
Jury’s investigation into the 2020 ¢lection, Iri-reliance‘on this representation; all of ihesé nomminee.
électors agreed t0 voluntary interviews with the DA’s Investigative Team.® ‘Those:interviews
;began‘icn April 25; 2022, with David Shafer. Vikii Consiglio’s interview took place April 26,

2022, Mark Amick was schediled to be interviewsd on April 28, 2022, but thiat interview was

'These riominee electors alsoj Jom in Senator Jones” Motion to Disqualify filed July 15,2022 fot the reasons sef forth
ithere and herein,

2 If this Court believesithat oral argument would be useful in résolving'tli{s‘MOtiOn? we ‘regpies_t-‘ofaizﬁrgument.
¥ The tearn'is Nathian Wade, Don- Wakeford, Will Wooten, Adam Ney, and Investigators Mike Hill dnd Tritia Lucas:




canceled by the Investigative Team. The tedm said that ‘they would reschedule Mr. Amick’s
interview.and schedule the remaining éight nominee electors™fnterviews, but thatnever happened.*
Inistead; on June 1, 2022, the Tnvestigative Team sent Grand Jury Subpoérias forall eléven
nominee electors. We raised concerns, with:embérs -of ‘the, Investigative Team :about these.
subpoenas, including that the nomiries eléctors Had agreed to voluntary interviews, that coming to
Atlanta for a Grand Jury appearance for many of them ‘would be difficult, and that it seemed
unnecessarily-cumulative for thern all to testify. We'also nidted the poteritial danger atteridarit ifi a
Grand Jury appearance in this case and the abuse and harassinent that the nominee eleétots have
already experienced, and would inevitably experience again, as a result. We-asked that these
concerns be raised with the rest of their team and requested that they either continue the voluntary
interviews or, atledst, limit the number of the hominee eléctors 9 testify in the Grand Jury. We
never received any:response to these requests. .4f no.fime in our ‘communications with the DA’s
Office before June 28 did anyone ever suggest that the noﬁihéé-gle_¢tqfs’ status had changed or
that they were no loniger considered witnesses, including when they were subpoenaed.
On June 28, 2022, we contacted the Investigative Team fo discuss logistics regarding the
‘nominee electors’ grand jury appearances. Tmmediately upon Jearning that the nominee électors
‘Were, in fact, planning to-testify substantively to the Grand Jusy, Special Prosectitor Nathan Wade

informed us for the first time that-all of these elevet nominge ‘electors Were suddenly targets,

4 0n May: 1 2022 the- Investlgatxve ‘Team requiested that‘we provide the-documents that M, Shafet had prevxously‘
supphed to thé’ House of Representatwes January 6 Commmee, and weé dxd S0 0n May 2, 2022, ‘'We also prowded
additional documents.and information showing that the nominee €lectors’ actions-in December 2020 were ‘proper,
even necessary, under the governing law. This exculpatory information is discussed in greater detail herein.-On May
5, 2022 havmg heard nothing further from. the Investxgatxve Team about the schedule for the: voluntary interviews of-
the remammg 9 nominee electors whom we represent, we contacted the team to discuss schedules and inform the team
of upcoming conflicts that we had to facllxtate setting interview dates. That same. day, Mr. Wade: responded 10 that
émail, stating “Thank you Holly, as of now. our investigation has us tied up with other components so no. worries.”



.statmg that “as our: mvestlgatlon has matured:and new ev1dence has coie to light, in a spirit of
- ntegrity W@‘:fe-el'lttonly lﬁtﬁn.s, tomfmmyouthatyourclents status has changed to Target?
accurate.” First, the unichangéd law governing the actions anid duties ,.'o'ff"pre_s:_iaent_ié};elgg;ojrjg and
nomineé éi,egtgrs;,makes;,plaih that the.actions-they took-on Decenber 14, 2020 --:executing a:
contingent slate of elector ballots fhat would only:sprinig it validity if the then-pending judicial
contest in the Fulton County' Superior Court-were successful -- were lawful dnd done upon the
advice of counsel. See infid,
Second, the nominee électors’ actions and their-reasons taking them were public and-
transparent — ‘indéed, they broadcast on. the news on Decemnber .14, 2020; See

htips:www. foxSadanta.com/videa/83053 3 ’Ged_rg_‘ihj GOP Chalrman Shafer ‘made the point

explicitly in social media posts 'h'e_;fpﬁﬁlli,s_héd that day, Wthh specifically refererice “the Republican

Becausg the Presxdent’s Tawsnit contes’ang the Georgia election is still pending, the

Repubhcan nominees for Presidential Elector met: today at noon at the State - Capitol

‘today and cast their votes for President and Vice President.

Had we not meet [sic.] today-and cast our votes; the President’s perding election

contest would have been effectively mooted. “Our action today preserves his rights

under Georgla law:
Tmportantly; these: facts have: been known:to the DA’s Office since the beginning -of iis
investigation. Based upon these known facts; the DA®s Office pioperly labéled these fiominee
electors as witnesses, which indiced the fiomines elctors’ voluiitary cooperation. With nd charige

if.the Taw or the facts, liowever, the éléven nomiries electors weré all siddenly fransforred into

5 In gr; Iuly 12 Letter, we asked the DA to share with us this supposed new evidence,’ lf it exists, $0 that we could
Arespond to'it and debunk it. We have recexved ‘DO response.



fargets of the Grand Jury wheri the DA leamed. that thiey Weré planning fo continus their
coopefatioir and provide substaritive testinony to the Gind Juy:

The abrupt, unsupporiable, and piblic levation of all eleven nominee electors” sfatus
wrongfully converted thern froit witnesses who were. cooperating voluntarily and prépared o
testiy.in the Graid Jury to pefsesuted targets of it In light of fie escalation, cotmse] advised the
elector ’norﬁineeS"ro ‘invoke théir federal and state cbnstitutlonj‘ai and statutory tights notto provide
‘substantive téstimonyto the Grand Riry, advice theyhave reluctanitly accepted.® The unavoidable
conclusion is that the nominee elee_tors’ change of stats was ot pi'ecipi‘ta'ted'by new-evidence or
an honestly-held belief thit the théy have crirhinal exposure buit instead an improper desirg to force -
‘them to'publicly invoke their rights as, at best; a publicity stunt.”

‘On July 12, 2022, we ouilined these concerns to the DA, objecting to the target label,
explaining in detail the exculpatory docurients and information that we had already provided to
her Investigative Team on behalf of the nomifiée éledtors, and informing hik that the sudden change

of their status from withess to-target would deprive the. Grand Jury of testimony that they were

6 ”[N]o rmplzcatton afgutlt”can be drawn from an individual's invocation of her’ Fifth Amendment -privilege
before the . grand Jury.  Grunewald 'v. United States, 353 U.s. 391, 421 (1 957) (emphasrs added).
“Recent re-examination of ‘the history and. meamng of the Fifth- Amendifiefit has emphasized anéw
that one. of the basic functions of the. privilege is to  protect invigcént men," Id: (citation omitted). “Too.
many, even those Who shotild be bétter advised, view this przwlege asa shelter for wrongdoers They foo
readily assume that those Wwho invoke it are - eithér’ guilty’ 'of crime or commit pérjury. in claiming the
privilege.” 1d. (quotmg Ullmann v, United States, 350 U.S. 422,426 (1956) (emphasis added)) "The.
privilege. serves ‘to protéct the inviocent who' dtherise tight . be ensnared by atbiguous circiumstances."”
1d. (quoting Slochower v. Board of - Hzgher Educatzon, 350 U.8.:551, +957-558 (1956) ) (emphasis added) The'
Supreme Court has consrstently reaffirmed these prinéiples. See, e.g:, Baxtér v. Palmigiario, 425'U.8.308..
327(197 6) ("And it is not ' Hecessary. that a person be guilty of ¢riminal.misconduct to invake the privilége; an
innocentperson, perhaps fearing that reveldtion of information would tend 1o conriect him, With a crime he did
not commit, -also has its protection. Y (mtemal ‘citatiotis and quiotations omltted) (emphasxs added), Ohio
v. Reirer, 532 U.s. 17 (2001) (wrtness could assert Fifth Amendrhent prwrlege desprte ‘claim of irinoceénce’
because she had reasonable cause to- apprehend danger from her answers).

7 Bolstering'this conclusion is the fact that the Grand Jury.has 'subpoenaed no documents from ‘the nominee electors
or, upon information-and behef from other wrtnesses it'has subpoenaed Also, ds set forth in Section 11, fedéral and
state law protect the' nOht of the nofiiinee electors to execute contin gent presxdentral ballots and they, therefore, cannot
have commltted a ctime by 50 domg, a fact presumably known to the. DA*s'Office. See: also FN 8.



prepared fo give.. See Tuly 12, 2022 Teétter to DA Willis (aftached hereto:ss Eﬂiiﬁi‘ta&)‘ We also.
informed her that, bccause ‘of thése changed clrcumstances . we-Had: a,dvxsed the nominéeélectors:

‘fo. mvoke their state and foderal nghts, that they} :vd;gggdg}pgbggg;¢cg1,;g;1dgthgt;gustgma§y;p_racﬁce;:

and ethical rules dictate that they should be exeused from thsir Grand Tory appearances, citing,
ABA STANDARDS OF PROSECUTION FUNCTION 346(f) (prosecutor should not:force targets into
grand jury: without imiinity). (emipiagis added); see also :Ga. R. Brof. Resp, 3.8, Special
Respotisibilities 6f'a Prosedtor, Comment 1 {citing favorably the ABA Standards of Prosécufion);
Unifed' Stsites Attorney -Manual. (FUSAM”) - 9-11:150 (subpoenaiiig ‘targets’ of grand jury
mvestlganon may carry ‘the: ‘appedrance of unfalmess”) and USAM9-11.154 (when 1 target of
grand recount jury investigation informs govémimert that they plan to invoke their 5 Amendment
‘ptivilege in grand jury, they’shoiild ordinarily be'excused from appearing). ‘We asked DA Willis
to confirin by Thiursday, July 14 that she would excuse-the nominee electors, ‘We received.no
 tesponsé from the DA%s Office,

-On July 15,2022, the AJE quo‘te&fﬁi&f‘WKil.Iiisj as saying that*“[The DA’s Ofﬁc*? ‘has}
informed some [of the:noniinee electors] that they re beitig looked at 45 4 target — or let e sy

‘thore clearly, Ve’ Ve told people s Iawyers that” (available at hittps:/Ave Wwdic.com/politics/lop-gas

republicans-infoiified-the v fe-lirgeis-o[ fulion-da-

N

:jriibe.«’S’CZJHEYGﬁi}xi}l?[)C”‘v’»PB‘S"Zi’E-iR()i*‘{j“/) ‘This pubhc (mls)brandmg of ithe nominee

electors i 1s an’ 1mproper -abuse. of this mvestlgatory process. g The substance and. tnmng ‘of all of-

these events, especially in light of the known facts and governing lawg and the attempt -tq‘;fgr_ce‘ the

# These .Comments’ By, ~the3DA also appear 1o vori-afoul. of Ga. K Prof Resp 3. 8(g ' ~Specxal stponsmllmes ofa
Prosecutor “0 J tatéments that are necessary to inforri the pubhc of thé nature and extérit of the prosecutor’s
“action and that setve: a'legltﬁnate Taw ‘etiforcement plifpose, [a DFOSECutor must] reﬁ'am friom miaking:extrajudioial
_comments that havé a substanfil likelitiood of. hezghtenmg Dublic:condemnation’ of ‘the accused.” ). (emphasxs added)




Thomineé electors to:be ;pu_bli(’:ly' marched into thcf'Grand_ Juty ‘oiily to. i,f,rVo'ke;théir riﬁ’rghts ispolitical
theater aid gamesimanship, not a good faith use of the Grand Tuy.?

Thesubpoenasare ‘unreasonable and ‘gppress'ii(e‘_ for.othg'r» Teasons,, The nominee glectors*
personal ‘appearance to invoke their rights can have little to no value to the Grand Juty’s
in\i&Stig'aﬁong and the disruption, potential danger, and inconvenience fﬁém"outweighsrany‘ alleged
slight value. Additionially, the DA kriows (or should know), and therefore the Grand Jury knows-
or.should know, that under the goveiming law, the nominee electors’ actions were. legal. ‘Despite
this fact, the DA’s office persists in publicly claiming 6thérwise and mhisusing the Grand Jury
process:to_harass, embarrass, and attempt to infimidate ,tiiejr,rqrx‘iin‘e'fe; ‘electors; not to‘investigate
their conduct. For these reasons and as set fbr"th‘he‘rein,_ we a'sk that this Couirt guash the subpoenas
for the nominee electors’ scheduled appearances for the week of July.25, ’:2‘.’022‘-.

1l The Grand Jury Subpoenas Should Be Quashed As Unreasonable and.
vOppressw

Subpoenas, including grand jury subpoenas, may be quaéhed by this Court when they are
unreasonable or oppressive. See 0.C.G.A. § 24-13-23(b)(1). Additionally, in the context of a

special purpose grand jury, this Court has inherent powers of oversight. Here, the subpoenas are

9 Other f‘acts suggest‘that political, riot legal, considerations are. 1mpr0per1y ‘infecting this mvestlgatory process. As
explained.in the drsquahf' cation métion filed on Fnday, JuIy 15,2022 by Senator Burt Joties, DA Willis and Nathan

Wade appear to have serious and direct conflicts of interest in this mvestlgatlon Addntlonally, as pointed out in that
motxon the Grand Jury is authorized to'be empaneled through at least April 2023, but thé DA has made known her
intention to have the Grand Jury release its report in October 2022, one month befare the November eléctions, Despite-
the year-long authorlmtton of the Grand Jury, the DA refused our requests.for-any extension of the time for the
nominee electors to appear in the Grand Jury, and upon information and belief, the DA has ‘refused requests'to move.-.
Grand ry. appearances for: other elected Gfficials unitil after the; eleétion $o that she’can maintain the Ocfober pre-.
¢lection deadline for the release of fhe report. Also, the manner in which the DA’s Ofﬁce has pursued certain ‘of the’
nomiiniee electors as targets while ignoring other nominee eléctors. speaks to apolmcal motivation. Speclﬁcally, niany,
but not all, of the nominee eléctors are prominent figures in the Georgia GOP;: David Shafer is its'volunteer chairman,

Vikki Consxg]xo is its Assistant Treasurer, Shawn Still is a Repubhcan candxdate for State Senate many of our éleven.
clients are on the Repubhcan State Executwe Board or hold or have held other posmons wnhm the Party Although
all of the nominee eléctors performed the same functions or December 14, 2020, the ohes with these more prominent
roIes in Georgla GOP have been actxvely pursued whlle, on mfoxmanon and behef, other nommee electors without



unreasoniable' and -oppressive under the circumstarices; and 'this Couit shiould excise the elévén
presidential nomminiee eléctors from theif appéarancés in fiont 6f the Grand Jury nextweek.

A.  Targets of a Grand Juiry Investigation. Shonld Be Excuised From
Appearing Before the Grand Jury:

As set forth herein, thére is no logal or faciial basis to label the Hiominée electors as targets
of this or any Grand Jury. Nonetheless, the DA has rashly elevated them from witnesses to targets,
and the nominee ¢lectors have informed her of their intention fo follow our'legal counsel fo invoke
thier state and federal constitutional and statutory rights riot to provide substantive testimoriy. See
Extiibit A, Urider these éirctimstarices, istofiury practios and ethical fules countenance that they
beexcused from their appearances. See, ¢, ABA STANDARDS OF PROSECUTION FUNCTION 3-
4.6(f).(“If the prosecutor concludes that & witness -is-a farget of a.crimindl investigation, the
prosecutor should wot seek-to compel the. wilness’s testimony. before :the grand. jury absent
imiiunity.”) ‘(emphiasis 'added); see also. Ga:-R.’Prof: Resp. 3.8, Special Responsibilities of a
Prosecutor, Comiment. 1 (citing favorably ithe ABA. Standards of Prosecution); United States
Atforniey Masual (“USAM”) 9-11,150 (siibpoenaing tatgets of grand jury invesfigation “may carry
‘the appearance of unfaimess”); USAM'9:11.1 54 (when target.of grand jury investigation informs
government that they plan to fnvoke thcir 3% Ameéndmexit privilege in the grand juty, they should
ordinarily be excused from having to appearin front of the granid jury). Becaiise the DA has not;
we ask that this Court excuse their.appearances.

B..  The Fulton County DA and the Grand Jury Lack Jurisdiction,

‘Undér the Supremacy Claise; a State has o jurisdiction to criminalize actions (such as the
casting of or deteriination of the validity of presidential eléotoral ballots) that are taken pursuant,
‘to-federal constitutional and statutory authotity and are iiséparably .contiected to the functioning:

‘of the National Government.. When a'State attemipts to'meddle in‘such areas’in which they have



1o jurisdiction, federal courts are empowered to prevent such dbuises. Sez, -e.g. Inre Loney, 134
U.S.372, 375 (1890):1 see also. Braden. 300h.Jud Ci. Ct. of Kentucky, 410 U.S. 484, 507-08
(1973) (“The situations in'which pretrial or preconviction fedetal interference by way of Labeas
‘cotpus, with state criminal processes is justified dnvolve  the Jack: of Jurisdiction, under the
Supremacy C'Iause Jor ‘the State to bring .any ¢riminal charges against the petitioner. ") (cmng
“Wzldenhuss Case, 120 U S. 1 (1887); In re. Loney, 134°U,S.372 (1890); and In re Neagle, 135
U.S. 1 (1890)'") (eraphasis added).,

“While presidential electors are not.officers or agents of the federal governmisnt, they
exercise federal functions under, and dischaigé duties in virtue of authority égﬁnfe}red by, thé
Constitution of the United States,” Burroughs 'v.. United States, 290 'U.S. 534, 545 (1934)
(‘e,rr;_phasi's,ad"ded)‘. Indeed, presidential electors are created by the U.S. Constitution, not .by “state

authority. See U.S. CONST. art. II, cl. 2; Amendment 12.2 Further, the Twelfth Amendment

o Loney was arrested and held in ctistody hy the state authorities unider& charge of perjury ‘committed in giving his
deposmon as a witngss, before a notary public Vugmxa, in the case 6f a contested election ofa member cf Congress
The.interided effect of Loneys arrest by the State_of Vn‘gmla was to_embarrass one of the parties in the contested
Congressxonal electxon, to unpede him in obtaxmng evidence on his behalf to mttmxdate witnesses he might w15h to
present, and to delay or disrupt the. preparation of the case for final detennination by Coiigress. The Suprerne Court
aﬁirmed the issuance of the Writ réleasing hifn from state. custody, stating as follows:

It is essential to the. impartial and efficient admiriistration of justice in the tibunals ‘of the-nation
that witnesses should be-able to tesm“y freely before them, unrestrained by legislation of the state,
or by. fear of punishment in the. state:courts: The administration of “ustice in:the national tribunals
wonld be greatly embarrassed and impeded y" a witness testifying before a court of the Umted States,
‘or upon-a contested election of a:member of congréss, were liable to proseciition and punishment
in the courls of the state upon.a charge of perjury, preferred by a disappointedsuitor or contestant,
oF instigated by Jocal passion-or'prejudice.

In re Loney, 134 U8, at 375, The Court concluded that “[t]he courts of Vlrgtma having no jurisdiction of the matter
‘of the rge on whxch the pnsoner was arrested, and he: ing in custody,' wolanon of the constitution and laws of
ited States, for an act-done in pursuance of t those laws, by testxjjzmg in the case of a éontesred eléction of a
r / i:angress law and justice required that he: shou]d be d;scharged from siich custody M Id 4t 376-77.

n In Inire Neagle, a deputy U.S.. Marshal assignéd to protect a federal judge killéd an individual attempting to.
assassinatg that Judge He was arrested by the State for homicide, and the federal dxstnct court isstied a.writ of habéas
cOrpus requlrmg ‘his release because the State had no Jtmsdxctxon

2 That section provides



c’dmmits‘ exelgsivehgum@ﬁ‘ty; to Congress to adjudicate and count elestoral votes, The Electoral.
Cotnt-Act (‘BCA”) specifies that, wikien States fafl 1o tesolve disputes before Jamuary & (as the
Georgia court heredid), Congress is'the sole body: authorized fo resolve remaining disputes about
presidential.electors, #icluding when twio:sldtes of electors are submitted. by & single state. See:3
U.S.C. §8 5,6, and 15.

Hete, the dispite in the Georgia 2020 election about vhich slate of presidenial dlectors
were the proper ones was committed in the first instance to the Mtate judiciary; who failed to timely
act to. resolve the dispute. By ‘opetation of Constinifionl authority and federal iaw, the
responsibility at that Foint to receive, adjudicaté, -and count : all presidential electoral ‘ballots
devolved enititely @nd $olely to Congress, -and only Congress had. authority at that point to
detetmine whether any submitted electoral slate or ballot from afy Staté ‘was valid or. invalid,™
State and local courts have no jurisdiction to iriterfere or-atteinpt to interferé with the.submission
of these electoral ballots to Congress or Congréss” right and diity to adjudicats their validity and
count thie valid ballots, especially by attemipting to criminalize actions taken in furtherance of these -
exclusive fe'(ier;al duties. . In other words, the States have no’_'jmfilsdicﬁon:to’ determine which elector

‘s;‘léites are “fake” ot valid; the Constitution is clear _thaf~oﬁ1yf Congress may'fdb“thati As such, States

-.Bach State shall appomt, in such Manner as'the Leglslature théreof may direct, aNumber of Electors,
qual to the whole Ntmber of Senato :a'nd Representatwes to whxch the State may be entltled in
the Congress: bt ho ‘Senator or Representatwe,.- Pet:

the Umted States,” shall be appmnted an Elector,

US. CONST: art, 11, ¢cl. 2, -State legislatiires are directed to create the manner. of appointmefit.of suich’ electors, but
fCongress has the exclusive authority to-cotintand detérming the vahd1ty of the presidential electoral ballots, mcludmg;
choosmg betiveen two “duelmg” slates of electora] ballots from one staté When the state has not resolved that.dispute
through ifs judicial process. See Amendment XIT and Electoral Count Act, 3U.8.C: §§ 5; 6, and 15.

13 Indéed, several court opinions anid decisions have concluded that this: |
‘courts from mterfermg With its-exercise. S?é eg. Biish-v. Gare, 53] US. ¢ "}(2000) (Breyer, I, dlssentmg) (“leenv
this detalled comprehensnve scheme[in’ the, 12t Amendment and the Ele 1] Count Aet] for countmg electoral votés,
‘thére.is 40 reason to believe:that federal Taw-éither. foresees OF: requii' resolunon of s such a polmcql i
-Coutt, ”) o Hutchmsan V. Mtller 797 F.2d.1279, 1284 (4*.Cir. 1986) (“Had the framers’ wxshed the fe ,eral Judxcxaxy
to.umpire électiori contests, they could have 50 prov1ded Instead they reposed primary. trust in popular representatives
‘and in polmcal corréctives.”),

:wer vested in ‘Congress’ divests-even federal




(and their local governments) haveé 1o authqri,_tylto'_,ipte,rferéf(t,hfough,attempted criminalization or
otherwise) with the process of sending potential elector. slates'to Congress for it:to adjﬁdicatc.

C. Federal Law Protects The N ominee Electors’ Righit to Cast
Contm gent Ballots..

Even ifthe DA and the Grand Jury had jurisdiction here, federal law specifically.anticipates
and permits the. submission: of more than one slate of presidential electors from a State and, as
noted, glves Congress exclusive _]unsdlctlon to adjﬁ'dlcate the vahdlty of thosé ‘slates within the
parameters set in the Electoral Count Act (“ECA”) and through their own interrial procedures, See
3U.S.C.A. § 15.1% Obviously, an action;spediﬁcaﬂy_.pennitted by federal law cantiot bé a crime.

Indeed, tWo slatés of presidential elector bailots were:yéviouslyshbmitted to 'Cfon‘g‘fess by
the State of Hawaii in the close, judicially contested presidential election ‘between ‘Nixon and
Kennedy in 1960. There, the contingent, provisional electoral ballots .céist by the Kennedy

presidential electors weré ultimatély the ones counted by Congress as Hawaii’s electoral votes.

14 That statute states, in pértinent part, as follows:

If rizore than one réturn or Ppaper purporting to be a réiurn from a'State shall have beeh received by
the Presxdent ‘of the Senate, those Votes, and those only, shall be counted which shall have been
regularly given by the electors who are shown by the.determination mentioned i section 5 of this
title to have been appointed, if the determination in saxd section prowded for shall have been made,
or by such successors or substitutes, in case of & vacancy in the board of electors so-ascertained, as
have béen appomted to fill such' vacancy in ‘the mode provided by ‘the laws of the Staté: but in case
there shall arise the question which of two or more of such State authorities determining what
electors have béen appointed, as: ‘thenitioned in'Section S of this title, is the lawful tribinal of such
State, the votes regularly. given of those electors, and' those only,-of such State. qll be counted
whase title as eIectors the two Hotises, .acting separaiely, shall concarrently decide iy supported by
rhe decmon of s such State 50 mdharized by its law;:and in such case of mare than . one return.or
aper purporting roni' a 'Smte, if there shall have been no such defermiination of the
question in the St ate afaresaid ihen those votes, and those only,. shall be counted which the two
Houses shall, conéi:rrentbi decxde weré cast by, Iaw_ﬁd electors appamted in accordance with: the'
laws of the State, unless the two Houses, acting separately, shall concurrently decide such votes not
t0 be the lawful yotes of the: legally appomted electors of such State, But if the two Houses shall
'disagree in respect of the-counting of such votes, then, and in that case, the votes of the electors
whose appoiritment. shall have been certific ed bythe executive of the State, under the seal thereof
shall be Counted.

3U:8.C.'§ 15 (emphasis added), see also COUNTING ELECTORAL VOTES: AN OVERVIEW OF PROCEDURES AT THE JOINT
SESSION, INCLUDING OBJECTIONS BY MEMBERS OF CONGRESS; Congressxonal Reésearch Ser\nce at pp. 8-9 (explammg
Congress® process to adJudxcate between two slates of presxdentxal elector ballots. from the same state).
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e, *.:;Todd Zywxckl THE LAW oF PRESIDENTIAL ELECTIONS AND' THE 2000 ELECTION at. pp
2728 (Match § 2001) (discussing the 1960 ‘Hawaii contested ‘sléction), dvailable at

hitos://papers.sstn.com/sold/papsis.clinubsirait d=26233 8:

‘Specifically; in the 1960 Hawaii Presideritial election; ‘the -original vote count was:for,
Nixon, not Kennedy, but the miatgini was smiall. ‘Hawaii’s Governor certified the votes for Nixon
in'Novembei 1960.. Democrats fﬁﬁéﬁ,jtd Contest the election ‘,resAuI‘ts‘,« and a court-ordered recount’
ensued in Decsmber 1960, Thfirecouri was stll ongoing ofi the mandatory federal date for
presidential electors to cast their ballots;'* which thiat year was Deceniber 19, Whilé the recoutt.
continued, both the sets of presidential electors separately. met on Decembeér 19, and each cast an
electoral slate for their respective candidates that was transmitied to'Congress: Id.

‘When the recount tas compléte, Kennedy won, and the state court?‘en_tered judgment for
Kennedy. Only bécause the Democrat nominee electors'had taken the necessary step:of casting
their conitingerit presidential electoral ballots by the federally mandated date of Decetnbet 19 was
Hawaii able fo certify the Kennedy: elector $late to Congress ori Janiviary 4; 1961. Congress then
‘ultimately counted that electoral slaté for Kennedy, discounting the previously certified oné fot
‘Nixon, even-though the Kenriedy: slats’ was fiot cértified il January: 1961 (after the BCA’s
‘purported deadline) and conflicted with the previously tiniely certification for. Nixon.. /4. The
Deinocratic Hawdii nominee eleétors’ contirigent slate had, in essence, saved Hawait’s ability to-
‘have it§ élégtgraljx‘zf_o'tés counted.. Apprgpr'ia’t_é_ly; no one‘suggested; thatft'heyv v-vcr_e‘,criminals.

The Georgia nominee ¢lectors took the same’steps for the same reasons on December 14,

2020. ‘Tovthe Georgia2020 presidential election, Biden was the-apparent winner, and e was so

15.The. Consntutxon and the ECA requlre that the. presxdentlal electors meet:on; the first Monday after the’second
'Wedn&sday i December’ (whlch was Decembét 14.in 2020) to cast their votss for President and Vice President of the
‘United States. -See U.S. CONSTart.- 1L § 1 cl. 4; U.S. CONST, Amendmerit 12 3IUSC §§ 7-8).-
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ertified by Georgia in November 2020. But, as in Hawaii in 1960, thete was a pénding judicial
challengs to the validity of the election results that had not been decided by the mandatory federal
,déadlilféje’;for.presidentialfelectorssto execute ‘e‘lectoral‘ba'llots[(l)iecer_nber 14,- 2020). 16 As'in Hawaii,
bothi-slates of nominated Georgia presidential electors met.on the requited day and-executed
electoral Votes for their party’s candidates and transmitted them to Congress as reduired, thus
ensuring that no matter thé resoliition of the judicial contest to the election, Georgia wouild have a
valid slate of electoral votes for Congress to count on J anuary 6, 2021.

Unlike in Hawaii, the 'G_'reorgi_,a'judicial‘ contest did not change thé election results, and so
the conting_ent Republican pres_ident’i'al.‘ele(:tdral votes appropriately were not ceftified by the State
or counted by Congress. !” But, had the nomingé electors failed to execute. their contingent slate:

on December 14, 2020 and the legal challenge to the €lection #ad been. successful (a result that

6 The judicial challenge pending in Fulion County contesting the election’s validity and, therefore, ultimately who
the correct presidential electors were, was Trump et al., v. Raﬁ‘ensperger et al, Case No, 2020CV343255 (Fulton
County Superror Court Dec. 2020), filed on December 4, 2020 Georgia law such lawsurts to be heard within 20 days,
but thils Jawsuit was not scheduled fora hearing until January 8,2021 - more than two weeks after the statutory ¢ deadline
and two days after Congress met on January 6, 2021 to count and cemfy the votes of the Electoral College - effecnvely
mooting the lawsuit. No.Georgia court ever held an evidentiary hearing ot tuléd on the merits of the lawsuit.

17 Much fias been made in the press about an email from, Robert Sinners of the Trump campargn that was apparently-
sent to some-or all of the nominee electors advrsmg them’ to, in esserice, conduct their work:in- secret Whlle we are
aware of 1o law that would have preventéd the nomines electors from adhermg to this requést, it is obvxous from the.
news coverage and the publlc tweets cited to_herein that they did not: follow it. nstéad, they -acted pubhcly and
transparently It has also been reported in the medra that certam hrgh level members of the Trump team (Mr Eastman
to. convince Vrce President Pence to count these contmgent ‘présidential -electoral slates 45 the valrd elector slates
despite the lack of any successful | judicial raling, To the extent thesé repofts aré accurate (which we have 1o way of
knowmg) ‘thé nominee électors did not and could riot have had any involvement in or knowledge of any stich plan, as
it was ot even conceived until several ‘weeks after the’ GOP electors had completed their’ contmgent electoral slates
on December 14 2020, and, in any event, it was never dlsclosed to or drscussed with the nominee electors atany time,
Indeed, John' Eastman himsslf publicly confirmed on December 16, 2020 that the limited and legitimate purpose of
‘the provrsxonal Repubhcan eléctoral slatés was'to preserve ‘aremedy for pending judicial Gontests: “We have historical
precedent here, and in éach of these states, there is pending litigation challengirig: the results of the eléction. If that
litigation proved successful, then the ﬂump electors, having met andvoted, Would bé able.t6 Have thosé votes certified
and ‘be ‘the ‘ones properly counted in the _]omt gession of Congress ‘on January 6", avdilable at
fuips: wwis nid.com joln-easinan-explains-the-historical-precadents-on-duclinu-cleciors_540953 himl (December
16, 2020) (emphasrs added). Additionally, as Vice President Pence?and his team determined, such a plan is
unprecedented and unlawfiil under botti the Congtitution and the provisions of the ECA. As such nione of the nominee
electors.could have antrcrpated on December- 14, 2020 thatthere cotild or Would be any attempt to misuse their lawfully
cast contmgent electoral slate in'such a mannér, nor did they or. could they have pamelpated in the same.
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wasnotand could riot have been knovm on Deceriber 14,2020),.the State of Georgia would have:
had o valid presidenitial-electoral votes to be.counted in C‘_cjx;gre_ss‘_s onJanua_ry 6,2021, and citizens

No law countenances; -muéh__‘;,le;sjs, co'mmahds;;s_uch_a-r‘esult;‘xnst'eac‘;,;federal law specifically
provides for these very actions; and o state law. does or can criminaiize these. actioris of
presidential nominee electors acting under Constitutional and federal authority to preserve their
i,eg‘ai challenge and the electoral voies of the Staté of Georgia in 4 contested election;

Rather than suggesting that such actions are- improper or illegal, legal and political
luminaries have lauded the execuition of two presidenitial slector slates as the gold standard in‘a
execute presidential electoral ballots. In the hotly :coniested f'l".'res"‘i'dent'ial election of 2000, for
example, Justice Stevens cited with approval the'1960 Hawaii precedent in his dissent in Buish v.,
Gore,."statih_g as follows:

In the interést of ﬁnahty, ‘however, the ‘majority effectively orders the

disenfranchisement of an unknown number of voters whose ballots reveal their

intérit—and are therefore legal votes unider:state law—Dbut-were. for some reason
reJected by, ballot-counting machines: Tt does so on the basis of the deadlines set

fotth in Title 3 of the United Statés Code: drite; at 532. But, as L have already noted,

those prowsxans merely: provide rules.: of decision _/br Cangress ta follow when

sélecting among conflicting' Slates of electors. Supra; at 540. They do not prohibit

a State from counting what the ‘migjority concedes to be ]egal votes until a bona fide

winner is detérmined. Indeed, in 1960, Hawaii appoznted fwo slates. of electors and

Congress chosé to count the one appozm‘ed on January. 4; 1961, well after the Title

3 deadlines. See Josephson & Ross, Repamnc the Electoral College 22 1. Legis.
145 166, 1. 154 (1996).

Bush v: Gore, 531 U.S. 98, 127 T’(?D.OO),<(Sfévéns",- J., dissenting) (é.mﬁhas'iS‘ added). ‘Democrat
‘Congresswoman Patsy: Mink of ‘Hawaii, the. first woman of -color 4o serve in the-House of
Representatives, specifically referenced the Hawail precedent in adyocating for the provision of
two elector slates to Congress from Florida in the 2000 Bush v. Gore election as follows:

)
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‘The [Hawau] Precedent: of 40 years. ago suggests: the méans for resolving the
-electoral dispute it Flovida: cunt-the Votés under the supervision of the court-
pursuant to Florida law, otk slates of electors meet: "‘,December 18.and send théir
‘certificates to Congress, the Governor of Florida send a subsequent certificate of
election based on'the declsmn of the.count. supervxscd by the court accompanied by

the decision‘of the court; and. Congress «accepts the slate of electors named by the
‘Governor.ivi his ﬁnal certzf cation.

Under thifs procedure Florida néed not nish to complete its recount in an Atteifipt to
‘meet unrealistic deadlines set by, the cotirt of ‘the legislature. :-The key date is #iot'
December 1 2or December 18. Itis January 6, the date on whzch the electoral votes
are counted, As the 1960 experience of Hawaii. shows, the Florida récount doesnot.

have-to be- completed untll just beforé ths electoral votes are countéd.

Statement of Rep. Patsy Mink, CONGRESSIONAL RECORD, Décember 13,2000 (emphasis added),

available at lzl’lns:?}’v;v;‘\r»:.sm'iﬂl'o..fzox':"crjritér‘x(ﬁlxl{o{(ﬁﬁli@’B-”;ul) pU &M CRECR-2000-pt ] §-

'e26609-2.hiim. Eléctoral college scholars have:echoed these s_entiinonts; arguing that executing
two:slates:of electoral ballots and Submitting both to Congress is “the model” for how:to decide a
close presidential election, See, e.g:;, Michael L. Rosin and Jason ﬁarmw,{ﬁow 0 Decide a Very:

Close Election for Presidential Electors: Part:2, available at hitps:/takecireblog.comblosa/lions

w-dedide-a-very-close-election-for-presidential-slectorss pare2,

Because federal law controls'® and it permits, everanticipates; the actions taken by the

presidential nominee electors, they. canniot have committed. and did not commit any crirminal

18 Much has-been imade in; the press about an ‘email from Robeéft Sirners of the” Trump Campaign’that was apparently
senit to soffie, or all of the nominge electors advxsmg them to, in ‘essence; corduce their work in secret. While we are:

aware of no. law.that ‘would have prevented the nominee electors from adhermg to this request; it is obvious from the
news: coverage and the pubhc tweets clted to, here' i they dnd not:follow |t Instead they acted pubhcly and

despxte the: lack oF any: successful Judxcxal rulitig, To.the exteht these Teports.are accurate (whwh we haveno way of :
knowmg), the nommee electors dxd not and could not have had any involi ement m o: knowledge of any such pIan, as

lmgatmn proved successful theri the Tb'ump electors havmg et and. vated, would be able 10. have lhose Votes certﬁed

En



offerise; In thie light of this fact; th DA’s labelirig the presidential nomiincerglestors as~:1arg§ts:of;
the Grand Jury*s-investigation is inaceurate-and improper. But having:done so; the itijury and.
disruption to the nominee’ electois should ot be ¢ompounded. -Forcing thein to publicly miarch.
into the Grand Jury only to harass and embarrass theny is bioth unreasonable, and oppressive:

D, Géorgia Law Protécts The Nomines Electors’ Right to Cast
Contihgent’-’B:illots;'

Georgia law governing the resolutioii of contested eléctions is-entirely consistent with -
these prirciples and with.the provisional actions takén by fhe nomine clectors, As an initial
matter; 0.C.G.A. § 21-2-502(e) governs the certification of the election of presidential glectorsas.
follows::

(e) Presidential electors The Secretary of State, on receiving and computing;the
zetums of presidential eléctors, shall lay them before the Governor, who, shall
enumerate and.ascertain the nimber of votes for éach persorn so voted for and shall
‘cause a certificate of election to be delivered to each person so chosen.

Intum, 0.C.G.A. §21-2:521 allows any-candidate-for elected office.or any aggrieved elector who

was entitled to vote-for such a.person‘t contest the election-results in the Georgia courts. After

‘hearing the allegations and the eviderice in such & contest, 0.C.G.A. § 21-2-527: empowers the
relevant couift fo “déclare as elected” the qualified candidate who received the requisite number of
votes and “proniourice judgment accordingly.”

‘When election results have been. ertified by ‘the ‘State, biit 4’ judiial contést is stll
‘pending (as it was in the 2020 election), Georgia Law provides that any fiecessary Gomnission shall

‘be issued to the initial apparent-winner and that the initial-victors can be-swom into-office.

and be the ones propérly couiited: in  the joinit -session ‘of Congress on. January 67, available at

' huips: wwyve ntd.com‘John-casiman-esplains-the-historical-precedents-on:dusling-electois 540953.btml (Deceniber
16, 2020) (emphasis added). Additionally, 4s ‘Vice President Périce’ and his tedm determined, such a plan is
unprecedented and unlawful inder both the Conistitution and the provisions of the ECA. As such, none of the nominee
electors ¢6uld have anticipated on Decembe 14, 2020 that there could or would be any attempt to misuse their lawfully
cast conitingent electoral slate i such 4 ianner, niordid they or could they have participated in the same.-
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O.C.GA: § 21-2-503(a) aid (c) But, impottaritly, if the-coutin the judicial contest determines
‘that the-person-so. cormissioned ‘or‘swoini iti 'Was riot the-actaal wiriner, then comumiissionsare
issuedto the.actual winnier-asid that ultimate'winnet is: Sworr intg officé., Thé/issuasie of thege
commissioris and sweating in of the ‘ltimate: wirrier nullifiés the priof commissions aid the
-authiority of the initial Winner. 0.C.G.A. §21:2-503(a) and (&) (miphasis added):

Applying those provisions here; the nominée electors’ actions 6 Decerber 14,2020 are
expressly provided-for andprotected by Georgja law. A contest o the presideritial election was

filed in Fulton Coutity Superior Court 6n December 4, 2020, Trump et al., v. Raffensperger et al.,

who the rightful presideritial electors for Georgia were: Federal laiw matidates that presidential
elector ballots/must be executed ori the first Monday after the seconid W’ie"dnésdéy in December,
which was Decémber 14, 2020. “The.coutt casé, hotevé; was still pending on that date. ‘To
preserve their right and ability to serve as presidential electors in the event that the pending judicial
contest were. successfil and to. keep the judicial contest from being‘mooted, the nominee electors
took the obvious and required procedural step of executing provisional electoral ballots. These
provisional ballots would only becomie the operative Georgia electoral votes if the judicial election
contest were decided in favor-of the Republican presidential electors. Here, the judicial contest
remained was unresolved-and ultimately mooted:

To labiel that these actions & crimiinal i's plainly contrary to Georgia law, Itis theequivalent
of suggesting that when a candidate for political officé in Géorgia exercises ks or her rights tinder
-‘express:fGeorgia.ilaw,-ffo"cori,tes’tfthe résults of a’n,jelgéﬁon,~iakitjgi;thg:nege‘ésgfyfx,ﬁrid;ctedggal.s_tg?;ps- to-
prseevs and corflase fhat challenge wtil itis adjudicated by the Georgia cotits, it is'a crime. To

the confrary; it i§ a specifically givén and articulated right under Georgia law.
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The mere.suggestior thaf this lavfully permifted activity is or could be crimiial is not
Just: patently ‘incorrect ~it i exceedingly dangerous. If.this were the Taw, State oF local law
enforement offieial of an opposing political arty could thieaten to ciialize necessary acfions
taken iff furtherance.of a legitimate legal challenge:to a eletion, allowing these parfisan, clected
local officials to injeet: themselves info sfate and Federal -elecfioris 4a “potentially . sutcome
determinatiye Ways. . Tt would lso permit such officials to éffectively cut off access to thie judicial
remedy that Georgia laty expressly provides to contest elections. ‘State aind local law énforcenient.
‘officials could, in-efféct; shut down judicial election contests in close elections by crlmmahzmg :
(or threatening to criminalize) the-actions necessary fo preserve such Goifésts, forcing political
candidates to concede or Moot their judicial challengss before any court-has heard the first bit of
evidence, iiuch 16§s been ablé render a final decision.

Indeed, what the. DA is actually sayfr;g wheri she _l'a'EéIS 'fheh;d@ﬁ‘eg ¢1§6t0f91€a"§“'t_arg6ts' is .
that she believes that she has the right to prohibit them, upon pain of criminal prosecution and
imprisonment, from exercising their. right'to piéserve a. Judlmalchallenge to'the resiilts of their
own election as presidential electors, even when Georgia Jaw éxpressly perinits such a challénge.
That notion s antithetical to both federal and Georsia law and Wwotild be aterrifying intrision by
a local law enforceniént ‘official into a conséquéntial national election. “This type of political
interfefence ini fedetal elections and tribunals botn of local‘passion and prejudice is the.very harm
against which the Supreme Court cautioned in:J re-Loviey and other such:cases; supra; In shori,
this is most decidedly not the law, and may it never be.

‘The DA’s Office lacks the jurisdiction or authority to attempt to criminalize that which .
federal and state law specifically permit and protegt: On December 14,2020, this homineg electors.

took the same contingent, provisiondl actions that the Kennédy electors fook il Hawaii in 1960,
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actions specifically provided for by federal.law.and profected by state law, ‘actions that Justice
‘Stevens, Representative’ Mink, and noted electoral college scholars have identified as the model to
e followed in-close, contested presidential elections. The nominee électors contemporanéously.
‘made: explicit the coritingént nature of their electoral ballot dependent upon the oiitcome ‘of &
‘pending judicial challenge that would have, had it been heard ori its metits; detérmined the question
‘of who thie lawhul presidential electors for Georgia were.!®

Th@}‘aﬁtidns“(_)'f .' the_ ‘Georgia presidential nomneéj-élédtors_ simply are not and cannot be.
criminal undér Qithé,rffederjalj Qr.s't‘a’gé‘:le_iw._ Instead; they are specifically contemplated by federal
Taw and expressly protected by State law. So, for the DA to:improperly labél it criminal and then
‘misuse:the power of the Grand Jury to force these wrongfully labeled “targets” of herinvestigation
into the Grand Jury for personal appearances just to invoke their rights serves no other than their
attempted public humiliation and harassment. This is the epitome of unreasonable and oppressive.

E. Personal Appearance in Front of the Grand Jury Is Unnecessary,
Unreasnnable and Oppresswe

In the light of'the facts and circumstances outlined herein; the 'i;ersonal appearance-of the
nominee electors before the Grand Jury is unnecessary, and it would prove extremely burdensome
and costly to them. Especially bécause guilt .cannot be inferréd from: dny invocation of -aii
individual’s state and fedetal 5 Améndment rights, see FN 5, forcing the nominee électors to
personally appear before the Grand Jury has limited, if any, value; and fhe Grand Jury, acfing
through the DA’s Office, has not and cannot meet their burden of establishing that it does. ‘See,
e.g.i:Morrisv. Stote; 246 Ga. 510, 512 (1980) (individual(s) moving to quash a grand jury subpoena

B Eyefi if their actwm% were not protected by federal and state authonty, which they ate, the elector nominee’s pubhc
X statements and actions negate any-claim that they were: improper or xllegal they cannot be. and were nat knowingly
or willfully. faIse or fraudulent, nor were the nominee: eléctors attempting:to deceive or trick anyoné, much less
Congress, which is the body to whom the contingent elector.siate wouldhave been presented had the pending litigation
‘been successful.
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as u‘nr:'gannable.'has the general burden: of persudsion, bt grand juty has burden‘to make prima.
facie case that the actions commanded by the grandjury subpoena are ‘relevant;t‘oi investigation).

In contrast, the cost and burden for the nominee electors is considerable. Virtually all of
them have been subjected to significant, abusive-threats -- both personally ‘arid thiough social
personally appear will re-enliven and invigorate these threats-and harassment, just as the DA’s
public announcement of their tafget status has done. As has been publicly reported, the DA’s
Office has been forced to increase its own security because of thifs investigation, and the nominee
electors do not have law enforcement resources to'piratect them during and ‘after'such an‘event.

Also, traveling to Atlanta to personally ‘invoke ‘their rights beforé the Grand Juty is
especially burdensome for several of the nomines electors. For example; two of the electors-are
their 70s and live 4 and 5 hours away from Atlanta, respectively, and one has medical coriditions.
that prevent her from driving, and she would have to secure some other. mode of transportation to
the Grand Jury. Another elector nominee lives almost 6 hours away.

‘'In shiort, the: actual substantive benefit of ﬂ;é gomineeleledtofs”pexsénél appearances under-
these circumstances is low to norisxistént and the cost and biirden to them is Ligh. Because there.
is little to no value in their personal appearances under these circumstances, they shouldbeexcused
f'romtgppearing, as customary practice and the ethics rules specify. |

1. Conclusion and Prayer for Relief

‘For the reasons sét forth herein, the Gra’il_dJ!.i_I’YLSubpoejriésth'fh?SQ"élé\/éri'ﬂonﬁnec electors
‘are unrédsonable and oppressive, and we réspectfully request the followisig relief:

1) that the nomineg electors be excused from personally appearing before the Grand Jury;



2) that:this Court inguire into-the Distriot Atiorieys astions outlined herein indicating the
‘mproper politcization of this investigatory process, inctudling but not imited to'the alleged.

‘new eVIdence upon which .«‘ﬂt‘he;:ilii‘stéibtz;&ftdfney' suﬁpoﬁeaiy télied 1o chiange the TioHiifge:

3) ht this Court ensure that the e}faﬂpatory mformatlon that the niominee:electors have prowded
tothe ~Dlstmct,Att9¥I¥§Y g OfﬁceberVldedtO ‘the Grand Jury as outlined heréin and mEXhlblt

4) thattms Court grant Senator Jones’ Motior to Disqualify-for the reasors ¢ E—

5)' that this Court grant Senator Jories* request that the Grand Jugy téport bé emibatgoed of placed
under seal until after the November lections for the réasonis set fofth therein and -in this
Motio;

6): thit this Court granit all Gther appropriate relief.

 Respectfullly submitted,

/i‘zﬁizi&&* D allii 2 M@@_ Y

‘Holly A. g;ré _.Klmberly B ;
‘Geargm 0. 579655 y s ,
Z‘PIERSQN LAWLLC STRIC ,AND & DEBROW
2951 Pledmont Road NE i246 Bullsboto Drive; Suits:A
I Sulte 200 ;Newnan, GA 30263

Atla 5A ' kimberlyZidebrowlad.com

678-350-1095:

Coimisel for Nowinee. Electors.
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;cmmmgm OF SERVICE
Lb@teby certify that 'have filed the. foregoing Motion. fo' Quash:and Disqualify with.the
Clerk of Court of ‘the Fuilton ‘County :Superior-Cotirt arid tﬁét=sdé§¢-stg@i5§ﬁ':ﬁ§py will- be hand-
‘delivered-to the Fulton County District Atoriiey’s Offics today:

Respectfully submitted this the 19th day of July, 2022.

(Lde Do

HOllyA Pﬁ‘}'{ T
‘Georgia BANNG. 579655
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IPIERSON LAW

‘Holly A. Plerson
:404-353-2316
. hplerson@plerson}awllc com
5 _ www.piersontawilc.com
July12, 2020
VIA EMAIL (fani.willis@fultoncourityga.gov)
,Dlstnct Attorney Fani Willis
Fulton County District Attorney’ s Office
136 Pryor StSW 3rd Floor

Atlanta, GA 30303

Re:  Target Statiis 6f Georgia: GOP Nomiriee Electors and the Fiilton
‘County Special Purposé Grand Jury

Dear District Attorney Willis::

As you krow, Kim Debrow and I represent 11 of the 16 Georgia GOP
riominee electors (the “GOP électors”) from the 2020 Election,? all of whom have
been subpoenaed to appear before.the. Fulton County Special Purpose Grand Jury
(the “Grand Jury") at the énd of July. For all of the factual .and .legal
réasons outlined in this letter; mcludmg your team’s abriipt and seexiiingly
arbitrary post-subpoena ¢hange in our clients’ status from witness to target, our
clients have all accepted our advice to exercise their applicable state and federal
constitutional and statutory rights not to give testimony. Customary practice and
ethical riles dictate that they should, therefore, be excused from their appearance

before the Grand Ju ury. We request that they be so excused.

Before thé Grand Jury was empaneled, Wwe wete inforined by your
investigative teams that each of our 11 clients were. witnesses, not subjects .or
targets, of. your : ‘investigation into ‘thé 2020 election.. On the basis of those
representatlons, we worked cooperanvely mth your ofﬁce in 1ts mvestlgatlon and

VThis letteri is an attorney proffer and constltutes negotiations and settlemerit dlscussmns regarding’
‘this matter with your office. It is protected under all apphcable state and federal laws and rules of
:procedure and/or ‘evidence, including but not limited to O.C. Gg_&. § 24-4-408; ‘Fed. R. Evid: 408,
‘and Fed. R. Evid. 410. -Additionally, this letter does not purport to outline or address every potential
‘factual or legal argument of oug-clients, and they do riot waive.any such argument or defense by

: v1rtue of this letter.

2 We représent David Shafer, Vikki Consngho, Shawm St:ll ‘Brad Carver, Carolyn Fish, Cathy
Latham, Kay Godwin, Mark Amiick, J oseph Brannan, CB Yadav, and John Downey.’

“3'The téam consists of Nathan Wade, Don Wakeford, Will Wooten, Adam Ney, Investigator “Mike.
, Hlll and Invesngator Trina Luéas.



‘the investigation rélating to the. electors. Specifically, .ori April 25,.2022, David

‘Shater presented himself to-your team for a voluntary intérview; and Vikki
Consiglio did so on April 26,3023, The statiss of all of our clients as witnesses was.
Teaffirmied 4t thiese interviews: Mark Amick was scheduled to maet with your team
on.April 28, 2022, but that-intervieir was canceled because a scheduling conflict:
foryour team had arisen. “They informed.us at that:time that-they woild be back
in touclyto reschedule Mr. Amick's interview and to'schedule thé remaining 8 GOP
electors’ interviews. h ‘

,.,On May1; 2022, Investigator: Mike Hill coritacted us-to:request that:we
provide the documents that Mr, Shafer had previously supplied to the House of
Representatives’ January ‘6 Comittes; and we voluntarily supplied ithat
Information to your téam on May 2,'2022. 'We also provided to your team at that

same time additional documents.anid information definitively showing that the
GOP electors” actions in December 2020 Were proper, even necessary, under the
governing federal law and demonstrating that thers could be 0 logitimate
question about ‘their lawful interit iri taking the contingent; provisional actions
‘upon advice of legal counsel at that time. ‘

IL  Exculpatory Docitinent and Information Presented to the
District Attorney’s Office.. ‘

~ Specifically, we provided yourteam with a link to-a news outlet's coverage
of the GOP ‘electors - on December 14, 2020.. That elip is: dvailable
hére: https://wwivfoxsatlanta.com/video/880595 .(relevant ‘coverage: istarts
around 40-45 seconds and at 1:minute-and 40'seconds into the clip). ‘As reported
inthat clip, the GOP electors made cléar'at the time that they met on December 14,
2020 that the elector slate they-executed was contingent, provisional,-and would
only spring into validity if ‘the then-pending legal challengé {6 Georgia’s-election
were sticcessful4 Georgia GOP Chaitman Shafer made this same point explicitly

in‘tweets he published on December 14,2020, which refer to'the'GOP-electors as

“the Republican norniniees for Presidential Elector” and discuss the need for them
fo act provisionally to preserve then-Président Trump’s remedies in pending
lifigation. Those tweets were also provided to your office on May 2, 2022, and they
state as follows:

Because the President’slawsuit contesting the Georgia election s still
pending, the Republicarinominees for Présidential Electormet today

4 Although there was significanit litigation in various forums contéstingthe election, the one
pending in Fulton County challenging its validity was Trumpyet al,, v. Rafferisperger-et al., Case,
No: 2020CV343255 (Fulton County Superior Court Dec:-202( orgia law requires lawsuits
contesting elections t0 be heard within 20 days, bu this laws §'not even. scheduled for'a
hearitig until January 8, 2021 - more than two weeks:aftér the statiitory deadlineforit to be heard
and two days after’ Congress met ori Janiuary 6,'2021 to éount and certify the votes.of thie Electoral
College - éffectively mooting it. ‘No Georgia court ever héld an evidentiary hearing:or ruled on-the

merits of the lawstit,




at noon at the State Capitol today and cast their Votes for. President
and Vice President;

Had we not meet [sic.] today and.east out votes, the President’s
pendmg eléetion’ con st would have been effectively ‘maoted. Ouf
action today preserves his nghts under Georgla law.

The news: coverage and Chairman Shafer’s tweets make plain that the GOP electors
‘cast contingent, provisional votes‘to: preserve a legal remedy and the ability ‘of
Georg1a to.have pre31dent1al electors 1n;the event of a judicial riling in Presidént.
Trump’s favor.in a then-undecided legal contest.5 '

‘We also sent to your team on May-2;. .2022, an-annotated copy of 3 U.S:C, §
115, patt of the Electoral CountAct (“ECA ’ fwhlch is the federal law (m cofijunction.
‘with U.S. CONST. ast, II, § 1-and the Twelfth Aménduient) ¢ giving Congress the

‘their work ln'secret “While ¥ we are
ﬁ:om adhenng to this requwt,

iy “that would have prevented ‘the GOP ‘electors
it 1s obvious from the niews: .coverage and the’ pubhc tweets about.
n: December 14, 2020_that, ta the extent’ any of them recexved

( nally, the documents that’ ?have‘vo‘l \ arlly provxded to you from Mr Shafer Cbas ed upon
“his status asa thness) confirm that the represéntdtives of the Trimp i campaxgn involved with the-
contmgent presidential elector slates were clear at that time that the sole purpose of the contingent

elector slates was to preservea remedy in'the event of a successful legal challenge.

It'has also beer reported in the media that certaini high level members of the Trump team’ (Mr.
:Eastman Mr Gluham, et-al; ) developed a d;ﬁ"erent plan in- Jaté Décember 2020 (after.Christrnas)

force Vice President Pence to count these contingent presxdentlal
lates desplte the lack of’ any" ‘successful judicial ¢ To
. i 1owing), the Georgia OP ele tor: drd
v-no' and could not have had ‘any: mvolvement m or knowledge any: suck plan,
sconceived tntil several weeks after the GOP electors had completedthelr contingent electoral slates
on December 14, 2020, and i 1t ‘was never drsclosed to or dlSC'llSS&d with the, Georgra GOP. electors
0 'ber 16 2020that

S hallengm the results of the, alection. AIf- that
prove : ccessful theri the Trump elector’s, having niét and voted; would be: able to have.
those votes cernﬁed and be the ohes properly counted inthe ]omt session of Congress on'J anuary:
6” “available ‘at . hiipa://wiwntd.com folinses \xtm,m-evnh" :-the-lns' f'mal moccrlcnt:, 0=
dieling-slectois .sacosa2 htmi (December 16;,2020) (emp ' '
‘President Pence'and his team determmed,
of e Senate, determine the vahdrty bétweer ting élei
: onal slates as valid in thé absence of 4 successful J_lecml cha]lenge in- that State - is
unprecedented and unlawful under both the Constrtunon and fthe prov1s1ons of the ECA (wlnch Mr,
rgla GOP electors

could have pos51b1y known or-anticipated on D oember 14
‘attempt to misuse their lawfully and appropnat st contmg ent electoral slate insicha manner,
nor-did they or could they-have parucrpated inthes
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exclusive right to count electoral votes and to decide objections to those votes,

including determiniations between eompeting'slates of electors from ‘the same.
state. That statute specific Y anticipates-that in cases like the 2020 election,

ere’the results in certain States :
Ieceivetwo competing electorslates from 4 State. The federal statute is plain that
there is nothing improper 4bout the:submission of twoslates:and that the decision
‘of which of these'two competing slatesiis to be countéd nust bé resolvéd solely by
‘Congress: s o

ites ‘are close-and contested, Congress may-well,

If more than one retiirn or papé
State shall have beer Feceived b
votes; :and. those only, shall be:

plirportingto-be a returnfrom a
e President of the Sendte; those

_ se onl ounted. which ‘shall have been
regularly given by the electors Who are shown by the determination
mentioned in section. 5°of. this title to have been appointed, if the
determination in'said séction provided for shall have been made, or
Oy stich sticcessors or substitutes, in case of a vacaney in the board of

electors so.ascertained; as have beén appointéd to fill siich vacancy.

in the'inode provided by the laws of the State; but in casethere shall
arise the question-which ‘of two or more of siich State aiithorities
detérmining what electors have:been appointed, as mentioned in
section 5 of this title, is the law ibunal of such State, the votes
regularly given-of those electors, and those only, of such State shall
be counted whose title as electors the fwo Houses, acting separately,
shall concurrently decide is supported by the decision of such State:
so-authorized by its law; and insiich case of more than one return
or paper purporting to be.a return from a State, if there shall have.
been no such determination of the quéstion in the Stdte aforesaid,

then those votes, and those only, shall be counted which the two

Houses shall concurrently decide were. cast. by lawful electors
appointed in accordance with the laws of the State, unless the two,
Houses, ‘acting separately, shall i ncurrently-decide such votes not
to be the lawful yotes of the legally appoinited electors of siich State,
-But if the two Houses shall disagree in respect of the counting of

‘such votes, then, and in that case, the votes of the electors whose.
.appointment shall have been cértified by the éxeciitive of the State;:

‘inder the sedl thereof;shall be counted,

See'3 US.CA. § 15 (emphasis ddded). I Sther words, federal law-specifically
anticipatés and permits the:submission of more. than one slate of electors from a
State and gives Conigress thé exclusive jurisdiction to adjudicate the validity of
“those slates within the parameters set in'the ECA. These principlesare furtherset

orth, among other places, in ‘an 4rticle!frorm the Congressional Research Service

RS) addressing this isSue.: See COUNTING ELEGTORAL VOTES: AN OVERVIEW OF

0
PROCEDURES AT THE JOINT SESSION, INCLUDING :OBJECTIONS 'BY 'MEMBERS OF
CoNGRess, Congressional Research Servics at pp. 8-9 (also provided to your team
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We-also prov1ded your teaimn; w1th amcles and. mformatmn ﬂlustranng on
point precedent fora contmgent elector slate suchas- that ‘exectited by the Georgia
GOP electors. In partlcular, in Hawaii in the 1960 Pre51dent1al electlon, the
‘original voté colint'was fof Nikon, the Repubhcan riot Kennedy, : the Démoucrat, ‘but.
the. margin of victory was.small. Hawaii, through its Governor; certified the votes
for Nixon in November 1960 ‘Detnocrats sued to contest the election fesults; and
a court-ordered recount ensued in December 1960 ‘That recount was: still ongoing
‘on the requlred date undér the Constitution -and the ECA for the presidential
electors to cast their ballots 6 whlch that year was December:19; ‘While Hawaii
‘contined its recourit; both the Republican and Democrat presidential electors (or;
more specifically,. the putative Repiiblican'presidential electors and the Democrat .
nominees for premdentlal ‘elector). separately met on December: 19, and each cast:
an‘electoral slate for their tespective candidates that was transmitted to Congress.
‘When the recount was completed, Kennedy was the actual winner, 4nd the state
court declared that Kennedy had won Hawaii by 113 votes. Because the Democrat
nomiinee electors had ‘taken. the nécessary step of casting ‘their contingent
presidential electoral ballots by the federally mandated date of December 19, 1960;
the néw Governor-of Hawaii was ablé to certify the Keniiedy Certificate of
,Ascertamment to Congress on January4, 1961.. Congress then ultlmately counted
‘that electoral slaté for Kennédy, dJscountmg the previously certified one for Nixon,
even though the Kennedy slate was not certified until J anuary 1061 (after the ECA’s
putrported. deadlinie) and conflicted with the prev10usly timely- certified Certificate.
‘of Ascettainment for Nixon from Hawau.

6 The Constitution and the ECA ¢ require that the.  presideritial electors meet on thie first Monday' after,

the Second Wednesday in December (whlch ‘Was December 14 in 2020) to. cast their votes. fori
‘Pre31dent and Viée President of thie United States. See U.S. CONST. art. L § 1, cl. 4; U.S. CONST,
'Amendment 12;3US.C. §§: 7-8)

-7 In the hotly contested Presrdentlal election of:: 2000, this same Hawan precedent and the concept
of two elector slates again rece1ved~51gmﬁcant attention. Justice: Stevens cited with - approval the
1960 Hawaii precedent of providing two-slates of electors-when a cortested ‘election was' still
undéaided at the time @lectors are réquired by the Constitution and federal Jaw to execute:their
electoral ballots'in his dissent in Bush v. Gore, statmg as follows:

In ‘the sinterest of ﬁnahty, however, -the. maJonty .effectively .orders the
dlsenfranchrsement of :an unknown .number of voters whose ballots Téveal their
intent—and are therefore legal votes under state law—-but were for;some reason
reJected by ballot-countmg machm‘ It doés so on'the bas1s of thé: deadlines set
forth in Title’ '3 of the: United States Code. Ante, at 532. But, .as I, have already
noted, those ]  provisions® merely provlde ritles of decision for- Congress to Sollow
when -selecting ‘arnong conflicting slates of eléctors. Supra, at 540. They do not
prohibit.a Statefrom counting what _emag onty concedes tobe leégal Votes until a
bona fide winner is determined. Tndeed, i 1960, Hawaii’ appoiiited two
slates of electors and. Congress chose to countthe one appomted on
January 4. 1961, well after the Trtle 3 ‘deadlines. See Josephson & Ross,
Repamngthe Electoral College, 22 J. Legis. 145, 166, 1. 154 (1996).5:Thus, nothmg
prevents the majority,éven if it properly found an: equal protection violation,
from ordering relief appropriate, to.remedy that violation without ‘depriving
Florida voters of théirright to have. thezr votes counited.As the majonty notes, “[a]
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The Hawaii- precedent is instructive here. As in the 2020 €lection in
Georgia, the presidential election in Hawaii was contested through htlgatlon and a,
determination of the final results had not been: made by the date upon which
federal law mandates that presidential electors must execute their;electoral votes.
Asin Georgla in the 2020 electlon, the. presrdenhal election in- Hawaii had been
certified by the State for the apparent winner (Nixon) despite the ongoing election.
dlsputes and contésts. But because the federal deadline for pres1denha1 electors to'
vote is set in stone (the first Monday after the second ‘Wednesday in-December)
and because the election dispute had not been finally resolved by that time, the
presidential electors for both thé putative winher (Nixon) and for the candidate
contesting the electlon results (Kennedy) met on the date ‘Tequired. by ‘the.
Constitution and federal law' (Dec 19, 1960) to execute electoral votes for their:
:respectlve candidates to preserve the électoral votes for whomever the ultimate
winner of the election contests was. In Hawaii, the ultimate winner turned out to
be Kennedy, and only because the elector nominees-for Kennedy had taken the.
federally required step of executmg an electoral slate for Kennedy (even when
Hawaii had already certified its electioti for Nixon) did Congréss have electoral
votes for Kennédy that it could then count. Had the Kennedy elector iominees riot
executed their- prowsmnal electoral votes on December 19, 1961 and transrrutted
them to Congress, Kennedy would have won the State of Hawaii but still been
deprwed of its electoral votes, and the ¢itizens of Hawaii would have had their
voice in the 1960 presidential elec’non silenced.

desire for speed is not a general excuse for ignoring equal -protection
guarantees ” Arite, at §32.

Bush v. Gore, 531 US. 98, 127 (2000) (Justice Stevens,. dlssentmg) (emphasis added) Around thls,
same time, Democrat Congresswoman Patsy Mink of Hawaii, the first woman of color to serve in .
‘the House of Repreésentatives, specifically referenced the Hawaii precedent and advocated for the
provision of two éléctor slates from Florida to Congress as follows:

The [Hawaii) precedent of 40 years ago suggests the méans for . resolvmg the
électoral disputé in Florida: count the votes under the supervision of the court
‘pursuant to Florida law, both slates of electors meet on December 18 and send
thezr certzficates to Congress, the Govemor of F’londa send a subsequent'
accompamedby the decxswn ofthe. court, and Congress accepts the slate of electors
-named by the Governorin hisfinal certification.

Under this procedure Florida need not rush to complete its recount in‘an attempt,
to meet unirealistic deadlines set by the éourt or the legislature. The key ¢ date is not
Decémber 12 or December 18, It is January 6, the date on which the electoral votes
are counted ‘As the 1960 experience of Hawail shows, the Florida reeount does not
have to'bé completed until just before the electoral votes are counted.

Statement of Representative Patsy Mink, CONGRESSIONAL RECORD, December 13; 2600 {emphasis
added), available at  hitps://www.eovinfo.gov/content/pke/GREC B-2000-ph8/itml/CRECE-
2000-3t18-PerbH0g-2. him. -Suffice to say that neither esteémed Supreme Court Justice Stevens
nor Representative Mink found anything improper or illegal with two slates of competing
presidential electors being presented to Congress ina contested presidential élection; indeed; bioth
endorsed that path as the correct one.
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. .. S0too i the 2030 presidential election in Georgia. As'in Hawall iii 1960,
‘in the:Georgia 2020 presidential electioh; Bidén was the'apparerit winner and the.
Testllts in his fayor were- certified by the State. But,.as:ini Hawaii, there was 2

‘pending judicial ‘conitest to the validity of the election results that had not been

'decided by the mandatory federal deadline-for electors to execute their electoral
ballots (December 14, 2020). As-occurred in Hawaii, both slates of nomiinated
‘Georgia presidential electors met on the réquired day and executed électoral votes.
for their-political party’s chosen candidates and transfiitted theri to Congress as
Tequired by law, thus ensiririg that'no mattér how the judicial contest to the.
election turned out, the State of Georgia would have a'slate of electoral votes for:
:Congress to count-on January 6, 2021.

_ Unlike the 1960 Hawaii election, the judicial contest ifi ‘Georgia did not
change the election resillts, and so the contingént presidential -¢lectoral votes

executed by the Republican. nominee electors appropriately were not certified by

the Governor of Georgia rior #ere they preserited to or counted by Congress as the.
finial, certified vote for the-State. But, had the GOP' elector nominees failed to

‘execute their contingent slaté on Decémbeér 14,2020 and the legal challenge to the

election had béen successful (a result that was not and couild not have been known.
.on December 14, 2020), the State .of Georgia would: have had o presidential
electoral votes to be coutited in Congress on Januaty6, 2021, and citizens' of
‘Georgia would have had their voice in the 2020 presidential election silenced. No

law countenances, much less cormands, siich a resilt, and no staté law of law
cenforcement body can or should attempt to criminalize -actions of presidential
electors acting under Constitutional and fedéral authority to preserve the electoral.
votes of the Stateé of Georgia in a contested election.

In sum, on May 2, 2022, We voluntarily ahd proactively provided your team
‘with anple évidence that'the Georgia GOP nominee electors.acted in a proper,
legal, precedented — even necessary - manner, and that they were trarisparent in
thieir actions and the legitimate intent for the same at the timé"that these actions
‘occurred on December 14, 2020.9

8 Indeed, well-known and highly credentialed electoral collége sehiolars contend that executing the
‘two.slates of electoral ballots and submitting both to Congreéss is “the model” for how a close.
presidential election should be decided. See, e.g., Michael L. Rosin and Jason Harrow;:How to
Decide ‘a Very Close Election for' Presidential Electors; Part 2: (explaining that both sets of:
‘présidential elector riominees casting votes for their candidatés as occurred in the 1960 Hawail
presideritial election is the model that should be followed in.a close eléction), available at-
Dttps: //wkecareblog.com/blog/liow-to-devideasvery-cloga-clectivn-for- niesidential-electors-
part=a,. ' ‘ -

-9 The fact that-the: GOP electors publicly and.contemporaneously made. explicit-the contingent:
‘natuire of their electoral slate pending the outcome of ongoing litigation that would; when heard on
its’ merits; determine the question of who the:lawful presidential electots for- Georgia were,
‘obviously negates any claim that such actions taken by the GOP electots were knowingly or willfully
false-or fraudulent or that the GOP electors were attempting to.decéive or.trick anyone, much less.

‘Congress, which is the body to whom the contingent elector slate:-would have been presented had
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. Post:Subpoena Clisinge of Status from Witness toTarget

On'May 5, 2022, havmgeheard nothing further:
,schedule for the voluntary interviews of ] ] 'GOP”elector nomlnees
‘whom we represent, we reached out to ‘our team t dlSCUSS §¢
“the tearn of some upcoming conflicts we-ha te Sétting interview
{dates: That same day, Mr: Wade féspor tating “Thar ,_,»you_
Holly, as of iow our investigation has us ted up ‘with. other components S0 1o
worries.” For approximately another:month; we heard: riothing firther fromyour
‘team.. ‘On June” 1, 2022; Investlgator Lueas sent — ‘out-of the. blue — an email
.attaching Grand Jury subpoenas for each of our 11 dlients:1o

) Understandably, we'were’ surpnsed by the service of these subpoenas we'
‘had been waiting since ‘May 5 for ; yotur'téam o Yeac yack otit £0 1s to schedule thie
refnaining voluntary interviews to which we had agréed: and v :‘hlch had begun in
April. In a subsequent call that:Ms. Debrow.and 1 had with Investigators Lucas
.and Hill to discuss this developmerit, we raised our bjections and concemsabout

‘these subpoerias, including the fact that it was niot the path tc

préviously agreéd and that‘coming to Atlanta for a" Grand Jury: appearance‘ for
many of our clients would be extremely labonous, inconvenient, and difficult; given
‘their remote locations and age, We alsonoted the. unnecessanly cumulative nature.
of the testimony of most of our clients; the potential danger. attendant in a Grand
q ury appearance in this case, and asked Invesngators Lucas and Hill toraise these
concerns with the rest of your team and to'see if we could either revert to vquntary

mtemews or, at least hmlt the number of our ',vl nts whowoild be needed to:
' : ured that these ¢oncerns

I recéived z any feedback or

wotld be raised with Mr. Wade and’ the team, we neve
response to these requests..

On Jutie- 28, 2022; Ms. Debrow c
attempt to resolve someé sched : licts-th:
clients had- with the ass1gned Grand.,Jury appearan e ,_dates Jul;
Despite having previously agreed to-work:with us-and. our cllents on'dates and
conﬂxcts, Mr. Wade responded that samie daydechmng to make;any changes to the

ontacted Mr W_ade and hlS team'f-m an

in thxs same email da Grand Jury subpoena for Mark Hennessy, & GOP elector
\ ot Tépresent, and we inforsited your team: by: retirn email that:we. could not Aaccept
‘Setvice oni-his behialf for that reason:
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_to ”‘Target - Madam DA has conhnually made certain that her office operate [sic.]

‘with transparency and integrity and as such, , your. clients will receive target letters

soon.” On July's, 2022, Investigator Hill sent an email attachifig targst letters for
each of our clients.

~ In light'of all of these fa¢ts arid the. governing “law, this series of events -
.partrcularly the. prempxtous change om of our :clients bemg properly'
.charactenzed ‘a5 ‘witnesses to them being abruptly and ‘indcciitdtely labeled as
targets -~ is concerning on.a number of fronts, First, we question the existence. of:
]unsdrctlon for. either the Fultori County District-Attorney’s Office or any of-its
;grand Juries to interfere with, much less prosecute, presidential electors or eléctor
nominees executing electoral ballots (including contingent . electoral ballots) for
‘théir party’s candidates for Président and Vice President, espec1ally wheére a legal
contest to the election is then: pendmg and federal law explicitly. recognizes the:
right of such electors aiid elector nomirnées‘to do expressly that, setting’ Congress
as the sole arbiter of which of the competmg slates is the valid éne. Our clients
cannot properly be called targets” of your or the Grand Jury’s investigation when
there is no state Junsdlctlon ‘over the ‘actions that they performed,‘and our légal

research indicates that jurisdiction over these actions and functions is exclusrvely
federal.

Setting aside the Jurzsdrctronal {ssue here for purposes of ‘diseussion, the
.existing facts and legal atthority -~ miich 6f whichhas already been preserited t to,
‘your. 1nvest1gat1ve team and herein -- make it plain that the GOP electors acted i in’
-anentirely proper. and legal manner. Seeinfra. Addmonally, the aétions that our
clients took in their capacmes as GOP electors has been a matter of public record
-and media coveérage since: December 14, 2020, All of the actions taken by ‘our-
clients and the purpose for which they weré taken were known to you and your
'mvesngatlve team before your team: labeled our clients w1tnesses, chsavowmg that
‘they were subjects or targéts, and induiced us to participate in voluntary i interviews
with your team. Those facts are ﬁxed they cannot and have not matured or
evolved. Addrtronally, to.our lmowledge, the Grand Jury has subpoenaed no
-documents from any of the GOP. electors (and perhaps ot from any other witness.
it has subpoenaed for appearance), and the documents that ‘We voluntanly
provided wheti our clients were labeled ds witnesses are exculpatory Thus,-it.is
difficult to acéept-at face value the assertion that your'team has or could have
uincovered any credible evidence that incriminates our clients. We request thatyou
share' this supposed néw .evidencé ‘with us §o ‘that we can. respond
to / explain/correct/ debunkit.

The timing of our clients” change in status:adds'to our-comicein: your team
consrstently represented that-all of cur clients were witnesses to, not. subjeets or
targets of, your office’s or the Grand Jury’s mvestlgatron from cur initial contact,
through our voluntary- mtemews in Apnl and service of the Grand Jury subpoenas
in early June, and up until we notified: your teamin late June, through our-émail
requesting schedulmg changes, that our clients Were plarining to testify in the
Grand Jury. Only upon learning: that our clients were actually planiing to téstify
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did theii: status! suddenly change from mtness to, “target.” The:timing of these
events, especlally in light of the- known facts and - governing law; leaves the
impression-of gamesmanship rather-than good faith,

IV: Excusing Individuals Labeled As Targets From Appearing; Before
the Grand . Jury

As set forth herein, we bélieve that labeling our clients as targets is factually
and. legally injustifiable. But because,  your. offiee. has invoked that label, each of
our.clients has accepted ouradvice to invoke their state and féderal statutory and
5t Ameridment’ rights'and will not be prowdmg substantive testitnony /to the
Grand Jury.1 We request, therefore, thiat you release our clients from their Grand
Jury appearances. See, eqg., "ABA STANDARDS OF PROSECUTION, mecnon 3-4. 6(ﬂ
(“If the prosecutor concludes’ that a witnessisa target of a eriminal investigation,
the > prosecutor should nat seek to compel the witness’s testimony before the grand
Jury absentlmmumty ) (emphams added), see also Ga. R. Prof. Resp. 3.8, Special
Responsibilities of a Prosecutor, Comment 1 (citing favorably the ABA. Standards
of Prosecution); United States Attorney Manual (“USAM”) 9—11 150 (subpoenaing
targets.of grand jury investigation * may carry ‘the appearance of unfairriess”);
USAM. 9-i1.154 (when target of grand jury mvestlgahon informs govemment that
they plan to invoke their 5% Amendment prmlege in the grand jury; they should
ordinarily be excused from havmg toappear in front- of the grand jury).

In -addition to these material fairness and ethical considerations that
counsel strongly against. forcmg a target” irito a ‘grand jury, our clients have very
real and practical challengesin appearing for this limited purpose. that ¢annot be
of much, if any, value to the Grand Jury's investigation. As weé have previously
(hscussed with your team, there are significant and helghtened safety concerns

w4fNjo implication of guilt".can be drawn from ‘an individual's invocdtion of her Fifth
Amendment privilege ‘before the: grand . jury, Grunewald u. Umted States, 353 U.S.
301, 421 (1957) (etaphasis added). Expandmg on this pnnc:ple, the Supreme Court
roted that: M[rlecent re—exammatxon of the history' and meaning ofthe Fxfth
Amendment has emphasized aneiv that one of the basic “functions of the privilege is to
protect innocent.men." Id, (citation omitted). Further. elaboratmg, the Court noted that
"t]e6 many;even those who should be better advised, view this. przv:lege asa shelter for
wrongdoers.. They too readily assitme that those who inivoke it are either guilty of crime
or.commit perjury in claiming the pnmlege ' Id. (quotmg Ullmann v, Umted States, 350
U.S. 422, 426 (1956) (emphasis added)), ""The. prmlege 'serves to protect-the innocént
who' othérwise ‘might’ be énsnared byamblguous circumstances.” Jd. (quoting Slochoiver
2. ‘Board of Hzgher Education, 350 U.S. 551, 557-558. (1956)). Since Grunewald the
Supreme Court: has consxstently reaffirmed. ‘these pmnclples See, e Gy Baxter v.
‘Palmigiano, 425 U.S. 308 :827(1976) (And it is not” necessary that a person: be gmlty of
eriminal misconduct to in the pnmlege‘ an innocent person, perhaps fearmg ‘that
revélation of mformatzon would terid to connect hirit with-a crime he'did riot commit, also
has its protection. The privilege:: ‘serves to. protect the ifinocent who' ‘otherwisé might be
ensnared by ambxguous eir 'tances ") (mternal citations and quotatlons oniitted)
(emphasis - ddded); Ohio ui ‘Reiner, 32 U.S. 17 (2001) (witness could assert Fifth
.Amendment privilege despite claim-of innocence because she had réasonable cause to.
.apprehend danger froin her- answers)
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surrounding this: Grand J ury in particular. Your office has been forced to increase
its own secunty measures in hght of this; mvestlgatlon, andit is’ falr 1o say’ that
things are fraught; unpre(hctable and uncertain for both the government and the
subpoenaed individuals in'this4 investigation.: The ineévitablé news covérage of each
of our-clienits being forced into the Grand: Jury to follow their counsel’s advice to
‘invoke their rights will undoubtedly reenliven and invigorate the significant and
abusive threats that many of our clients have alréady received. And, .quité
obvrously, they do not have the law enforcement resources of your. office to protect
_‘them during and after stich 2 an eévent. Also, travelmg all the wdy to Atlanta to have.
to personally invoke their state and federal 5tt Amendment rights before the Grand
Juryis extrémely burdensome for. several of our clients and of little if any value to
‘the Grand Juty’s investigation. For éxample, Ms.- Godwin and Ms; Fisher are both
in their 70S and live 4 and. 5 ‘hours:: -away from Atlanta in Blackshear and Saint™ -
Simons; Tespectively, Ms, Godwin has medical conditions that: prevent her from.
driving and ‘would, therefore, have ‘to secure a driver or. some other-mode of
‘trarisportation to the Grand Jury. ‘Mr. Yadav lives almost 6 hours away in St:

Marys Georgla So for all of these reasons, we ask that our clients be excused from
appearing before the Grand Jury.

V. Presentation of Exculpatory Information to the Grand Jury.

~“We also request that you and your team provrde to.the Grand Jury the
significant exculpatory information that we have already provided to your team
and that is set forth in more detail ini this letter. Our clients wanted to and'were
preparedto testlfy but the abrupt chan, ge in their status has made that 1mpossrb1e ,
Even still, if the goal of the Grand Jury is to receive the facts and get to the truth,
they should be given this important, relevant, exoneratmg information, including
‘the news coverageand Shafer tweets from December 14, 2020, a copy and accurate
explanatlon of 3 U.S.C. § 15; a copy of the CRS article with attention drawn to the
section on competmg elector slates, a_full and accurate descnptlon of the 1960°
Hawiii _precédent, a copy of Justice Stevens’ dissent:in Bush v. Gore with the
favorable reference to the Hawaii precedent hlghhghted & copy of Represeritative
Mink’s statement in the Congresswnal Record, and the. Supreme Court précedent
“provided in Footriote 11,

VI. Conglusion..

Please confirm by close of business this Thursday. July-14. 2022 that the
Grand Jury will excuse otr 11 clients from their Grand Jury appearances. Please
also advise us at-your eatliest:convenience if you are willing to share with 1s the
évidences that your team beheves justifies the ‘elevation of our : clients from
witnesses to targets so that we mlght have the opportunity to respond toit.

[Signdtures on Followirg Page)
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75/ Holly A, Piersori.

s/ Kimberly Bourroughs Debiow

Kimberly Bourroughs Debrow
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IN'THE FULTON COUNTY SUPERIOR COURT
STATE OF GECRGIA

IN RE'SUBPOENAS FROM MAY 2022 Case No.2022-EX-000024
SPECIAL PURPOSE GRAND JURY )

ISSUED TO: Presideritial Nominee Electors Mark Amick, Joseph Brannan, Brad Carver, Vikki

Cons1gho J ohn Downey, Carolyn Fish, Kay ‘Godwin, ‘Cathy Latham, David Shafér, Shavm.Still,
CB Yadav

(PROPOSED) ORDER |
The sbove-named resipiénts of subpoenas fromithie Fultor Couity Special Putpose Grand
Jury (“Grand Jury”) Have moved this Cort to excuse their personal appearances before the Grand
Jury, arguing that such appearances are unreasonable and oppressive under 0.C.G.A. §23-13-23.
The movants have also joined in Senator BurtJones®:Motion to-Disqualify; filed in this Coust.on-
July 15,2022,} and requested additional relief in their rotion. Having corisidered the motion, and
f‘f‘br.sooifwu‘se shown, ‘tﬁ'eCo.ufE hereby ORDERS as 'f'oﬂciWs;-
Jury;
2. The District Attomey is-directed to provide to the Grand Jury the information'that movants
desctibe as exculpatory in Exhibit-A to their motion; and
3. ‘The District Attorney will provide to his Court, ex parte: and in.camera, no later than

the evidence or:testimony upon which.it is relying.to claim that

‘thie-movatits status ifi this investigation was properly changed from that of witfiesses to

targetsof the investigation.

AThe Goiiit’s ruliiig on Sénator Jones® motioh will be miadé by. separits order.



SO'ORDERED this__day of July, 2022.

JudgeRobert C.I McBurney
Superior Court of Filton County
Atlanta Judicial Circuit












