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Preface

After another eventful year in the world of National Security and
Counterterrorism Law, this Supplement permits adopters of National
Security Law and Counterterrorism Law to update their syllabi to reflect
recent, important developments in the field. Indeed, it is hard to imagine
teaching a class in these areas without including the issues covered in
this Supplement. In the years since the publication of the casebooks’
most recent editions, we have experienced a global pandemic, the first
land war in Europe since WWIL, an attack on our own Capitol on
January 6, 2021, and the federal indictment of a former president under
the Espionage Act, just to name a few. The Supplement provides cases,
primary legislative and executive materials, case studies, and notes and
questions about these and other major issues from the past three years.

New to this Supplement is an entirely new chapter devoted to
domestic terrorism crimes, which explores the many issues that such
crimes raise. It covers incitement — including Brandenburg v. Ohio —
seditious conspiracy, insurrection, treason, and the current debates about
whether Congress should add a federal crime of “domestic terrorism” to
the criminal code. It concludes with a case study of the January 6, 2021,
attack on the U.S. Capitol, which focuses on the spectrum of crimes
committed by members of the crowd who took part in the attack,
including the seditious conspiracy conviction of members of the Oath
Keepers and Proud Boys.

Speaking of efforts to hold wrongdoers accountable for acts of
violence, the Supplement also includes both a case study and new
updates on the latest developments surrounding Russia’s war against
Ukraine, including materials related to President Biden’s use of
emergency authorities to impose sanctions, efforts to punish the crime of
aggression, and the Justice for Victims of War Crimes Act, which opens
U.S. courts to prosecutions of any perpetrator of war crimes present in
the United States, irrespective of where or when the crimes took place.
And for adopters of Counterterrorism Law, we include the 2023
Supreme Court case regarding the scope of liability under the Anti-
Terrorism Act, Twitter v. Taamneh, including Notes and Questions
regarding its implications for future suits.

Twitter v. Taamneh is not the only recent Supreme Court case
touching on national security included in the Supplement. The October
Term 2022 case of Jones v. Hendrix has enormous consequences for the
law of habeas corpus, and two opinions from the high court regarding
state secrets privilege came down last year — one in the context of the

XV



Preface

Foreign Intelligence Surveillance Act and another addressing its
relevance to evidence of the CIA’s post-9/11 detention and interrogation
programs. There is also Egbert v. Boule, the most recent Supreme Court
decision whittling away at the availability of Bivens actions — including
a complete bar on such actions in the national security context.

Controversy over access to information has also been a theme this
past year. The federal indictment of former President Trump for
violations of the Espionage Act and obstruction of justice, the massive
leak of classified information by Massachusetts Airman Jack Teixeira,
and Congress’s power to compel testimony and the production of
records from the executive branch are all topics covered by updates in
this Supplement.

In addition, you will find updated material about the Biden
administration’s policies on topics including targeted killing in the
context of over-the-horizon counterterrorism operations, domestic
extremism, U.S. cyber defense requirements, and a new National
Cybersecurity Strategy, which broadens the role of the federal
government in cybersecurity and challenges the private sector to take
more concrete steps for cyber defense and preparedness.

While the Guantanamo Bay detention center rarely makes headlines
these days, it continues to provide new legal developments. The
Supplement includes materials about the latest installment of the D.C.
Circuit’s jurisprudence regarding the scope of the Executive’s detention
authority and the status of due process claims at Guantanamo. It also
updates the military commission’s continuing efforts to grapple with the
aftermath of the CIA’s coercive interrogation program and the Biden
administration’s slow but steady progress in reducing the population at
Guantanamo.

As in years past, we have tried to keep up with these and many other
developments without overly complicating the use of the core
casebooks. Achieving this practical goal necessarily requires
discriminating selection and presentation. We have carefully edited the
new principal cases and supplied a minimum of new Notes and
Questions, trusting our enterprising adopters to use (and embellish) them
as they feel best fits their teaching goals.

This Supplement serves two closely related casebooks: National
Security Law (7th ed. 2020) and Counterterrorism Law (4th ed. 2020).
This Preface is followed immediately by two Teacher’s Guides, one for
each book, which indicate the placement of supplemental materials
within each casebook (and are intended to make it easier for adopters to
match Supplement entries to their syllabi). Each update in the
Supplement is accompanied by a reference to one or both casebooks,
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Preface

indicating where the relevant underlying material appears. For example,
the insert concerning COVID-19-related restrictions imposed by the
federal government appears with this instruction: [NSL p. 1178, CTL p.
830. Insert after Note 1.] “NSL” refers to National Security Law (7th
ed.), and “CTL” to Counterterrorism Law (4th ed.).

As important new developments arise during the coming year, we
will continue to document them by posting edited new materials on the
websites for the two casebooks — supplements to this Supplement —
from which they may be downloaded by teachers and shared with
students. The website for National Security Law (7th ed.) may be found
at https://www.aspenpublishing.com/Dycus-NationalSec7, and the
website for Counterterrorism Law (4th ed.) is at https://www.
aspenpublishing.com/Dycus-Counterterrorism4. For each book, log in
with a validated professor account for access to our materials.

Adopters are forewarned, however, that when events move as
quickly as they do in our field, the first responsibility for keeping up
rests with them. Thus, adopters who wish to discuss new developments
in the federal prosecution of former President Trump, or the latest twists
and turns in the debate over renewing Section 702 of the FISA
Amendments Act should consider the materials in the casebooks and this
Supplement as a platform for discussion, on which they should build
with contemporaneous materials that they themselves locate and curate
from the media and from the wonderful national security blogs available
to them. (And, when they do, share them with us!)

As always, we are extremely grateful to our adopters, fellow
members of the National Security Law Section of the Association of
American Law Schools, fellow members of the Editorial Board of the
Journal of National Security Law & Policy, fellow casebook authors
(our collaborators in building the field), members of the ABA Standing
Committee on Law and National Security, and our many friends in the
national security community. We also thank our research assistants.
Finally, we wish to express our gratitude to John Devins and Carol
McGeehan, our long-time editors and friends, for their longstanding
encouragement and support.

Stephen Dycus
William C. Banks
Emily Berman
Peter Raven-Hansen
Stephen 1. Vladeck

June 30, 2023
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