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Jurisdiction 

This is an appeal from an election contest involving a 

challenge to the qualifications of a candidate. See O.C.G.A. § 21-2-5. 

On July 25, 2022, the Fulton County Superior Court entered a final 

order affirming the Secretary of State’s adoption of an 

administrative law judge’s decision that Representative Marjorie 

Taylor Greene is qualified to be a candidate for United States 

Representative for Georgia’s Fourteenth Congressional District. 

App., infra, 1a. This Court has discretionary appellate jurisdiction 

under O.C.G.A. § 5-6-35(a)(1) and Article VI, Section VI, Paragraph 

II of the Georgia Constitution of 1983. See Cook v. Bd. of Registrars 

of Randolph Cnty., 291 Ga. 67, 71 (2012).  

Statement of the Case 

 Marjorie Taylor Greene is the United States Representative 

for Georgia’s Fourteenth Congressional District. Two weeks after 

she filed to run for re-election to that office, five of Representative 

Greene’s constituents—the applicants here—filed a challenge to 

her qualifications under O.C.G.A. § 21-2-5.  

Case S23D0071     Filed 08/19/2022     Page 5 of 50

https://1.next.westlaw.com/Document/N0B501DD0C01F11DA9D2D8FAACC61A6A1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ocga+21-2-5
https://1.next.westlaw.com/Document/N2B3884119E1911E0826597BC6649DDA7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ocga+5-6-35
https://1.next.westlaw.com/Document/N49954100BF5311DA9D2D8FAACC61A6A1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ga+const+art+6+s+6+p+2
https://1.next.westlaw.com/Document/N49954100BF5311DA9D2D8FAACC61A6A1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ga+const+art+6+s+6+p+2
https://1.next.westlaw.com/Document/I98000a36988411e1b11ea85d0b248d27/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=291+ga+71#co_pp_sp_359_71
https://1.next.westlaw.com/Document/N0B501DD0C01F11DA9D2D8FAACC61A6A1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ocga+21-2-5


 6 

 The challengers asserted that Representative Greene is 

ineligible to serve as a member of Congress because she 

“voluntarily aided and engaged in an insurrection to obstruct the 

peaceful transfer of presidential power.” App., infra, 10a. The 

challenge was based on the Disqualification Clause of the 

Fourteenth Amendment, the relevant part of which provides: “No 

Person shall be a … Representative in Congress … who, having 

previously taken an oath, as a member of Congress … to support 

the Constitution of the United States, shall have engaged in 

insurrection or rebellion against the same.” U.S. Const. amend. 

XIV, § 3. 

 The Secretary referred the challenge to the Office of State 

Administrative Hearings (OSAH) as required by law and requested 

an expedited hearing. An administrative law judge scheduled a 

hearing for April 13. App., infra, 10a. 

 On March 28, the challengers filed a notice to produce under 

OSAH Rule 616-1-2-.19(2) seeking certain documents in 

Representative Greene’s possession, custody, or control. Admin. R. 

Case S23D0071     Filed 08/19/2022     Page 6 of 50

https://1.next.westlaw.com/Document/N9EBB75E09DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=us+const+amend+XIV+s3
https://1.next.westlaw.com/Document/N9EBB75E09DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=us+const+amend+XIV+s3
https://osah.ga.gov/wp-content/uploads/2022/06/Admin.-Rules-of-Procedure_Eff.-June-7-2022.pdf#page=26


 7 

at 139-49. The challengers also filed a motion for leave to take her 

deposition under OSAH Rule 616-1-2-.20. Id. at 130-38. 

On April 4, the administrative law judge denied the motion 

for a deposition on the ground that it was “impracticable and 

unrealistic to require a deposition of [Representative Greene] prior 

to the scheduled hearing date.” Id. at 553. Four days later, the 

administrative law judge quashed the notice to produce on the 

ground that it was “impracticable and unrealistic to require 

Respondent to deliver a significant volume of material prior to the 

scheduled hearing date.” Id. at 572. 

On April 11, counsel for the parties held an extended 

telephone conference with the administrative law judge to discuss 

various outstanding issues related to the hearing. During that 

conference, Representative Greene’s counsel said that his client 

was unavailable on April 13, and the parties agreed to postpone the 

hearing to accommodate her schedule. The hearing was reset to 

April 22. App., infra, 11a. 

Two days later, the administrative law judge issued a 

prehearing order addressing several pending matters. Among other 
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things, the administrative law judge granted Representative 

Greene’s motion under OSAH Rule 616-1-2-.07(2) to shift the 

burden of proof onto the challengers, ruling that justice required 

the challengers to prove Representative Greene’s ineligibility to 

hold office by a preponderance of the evidence. Id.; Admin. R. at 

756. 

The hearing went forward on April 22. Both sides were 

represented by counsel. There were two witnesses—Representative 

Greene and Professor Gerard Magliocca, an expert on the 

Disqualification Clause of the Fourteenth Amendment—and a 

substantial number of documentary and video exhibits admitted 

into the record. App., infra, 11a. 

The challengers relied on evidence of the violent attack on the 

Capitol on January 6, 2021, including evidence that Congress, the 

Department of Justice, and the courts had determined that the 

attack on the Capitol was, in fact, an insurrection. The challengers 

also relied on evidence that Representative Greene voluntarily 

aided the insurrection by encouraging the attack on the Capitol and 

by defending those who carried out the attack. That evidence 
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included, among other things, Representative Greene’s videotaped 

statement on January 5, 2021, when she was asked how they would 

stop the election from being certified for now-President Biden, that 

tomorrow (January 6) would be “our 1776 moment.” Id. at 14a. In 

addition, substantial evidence showed that Representative Greene 

was in fact calling for her supporters to engage in violent resistance 

to the peaceful transfer of power, including: her earlier statements 

urging supporters to “flood the Capitol,” Admin. R. at 2637; 

threatening violence and death against her political opponents, id. 

at 2279-84; telling a gun rights activist that freedom must be won 

“with the price of blood,” id. at 1765-71; and, most significantly, 

declaring in a videotaped statement, after now-President Biden had 

been declared the winner of the election, that we “cannot allow” a 

“peaceful transfer of power,” id. at 1789-91. Evidence also showed 

that Representative Greene defended those who personally and 

violently attacked the Capitol and referred to them as “patriots.” 

Id. at 2723-25. 

Representative Greene’s defense rested almost entirely on her 

claimed lack of memory. She answered “I don’t recall” or some 
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version thereof more than eighty times during the hearing. Id. at 

1608-2103. 

On May 6, the administrative law judge issued an initial 

decision concluding that the challengers “failed to prove their case 

by a preponderance of the evidence” and holding that 

Representative Greene is therefore qualified to be a candidate for 

United States Representative for Georgia’s Fourteenth 

Congressional District. App., infra, 28a. The Secretary of State 

affirmed the administrative law judge’s initial decision on the same 

day. Id. at 8a-9a. 

Ten days later, the challengers appealed the Secretary’s 

decision to the Fulton County Superior Court. Representative 

Greene intervened in the appeal. Following oral argument on the 

appeal, the superior court issued a final order on July 25. 

The order affirms the decision of the Secretary of State and 

concludes that Representative Greene is qualified for the ballot. 

Among other things, the court held that the challengers had “failed 

to demonstrate that their substantial rights have been prejudiced 

as a result of the [administrative law judge’s] decision to shift the 
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burden of proof” because Representative Greene’s sworn testimony 

at the hearing would have been enough to meet the burden if she 

had it. Id. at 4a. The court also held that the administrative law 

judge did not err in when it denied all pre-hearing discovery 

because “petitioners’ efforts to use a notice to produce to conduct 

pre-hearing discovery is improper.” Id. at 5a. The court did not 

separately address the administrative law judge’s order denying 

the challengers motion for a deposition. 

Reasons for Granting the Application 

 The Court should hear this case for two reasons. 

 First, the administrative law judge improperly declined to 

follow this Court’s unequivocal holding in in Haynes v. Wells, 273 

Ga. 106, 108-09 (2000), that “the entire burden is placed upon [a 

candidate] to affirmatively establish his eligibility for office.” The 

judge created an exception where none currently exists. That 

constitutes reversible error. See Ga. Const. of 1983, Art. VI, Sec. VI, 

Par. VI (“The decisions of the Supreme Court shall bind all courts 

as precedent.”). It also creates an ambiguity in the law that could 
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affect future candidate challenges, so the Court should also hear 

this matter to clarify the law.  

 Second, the administrative law judge improperly quashed the 

challengers’ notice to produce. The Secretary conceded below that 

the judge’s stated reason for quashing the challengers’ notice to 

produce was not one of the four permissible reasons under the 

administrative rules. But he argued—and the superior court seems 

to have agreed—that there is simply no right to discovery in 

administrative proceedings. That ruling threatens broad 

consequences for the administrative state. This Court should 

therefore grant the application to correct the lower courts’ errors 

and to clarify the discovery rules that apply to virtually all 

administrative proceedings in this state. 

I. The Court should grant this application  
to clarify the scope of Haynes. 

This Court has held that the burden of establishing one’s 

eligibility to run for public office is on the candidate: “[a challenger] 

is not required to disprove anything regarding [candidate’s] 
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eligibility to run for office, as the entire burden is placed upon 

[candidate] to affirmatively establish his eligibility for office.” 

Haynes, 273 Ga. at 108-09. That holding is grounded in the 

Elections Code—particularly, O.C.G.A. § 21-2-153(e), which 

requires all would-be candidates to file an affidavit attesting that 

they are eligible to hold the office they are seeking. See id. at 108. 

And the logic of assigning the burden to a candidate in a challenge 

case, as Haynes and the Election Code require, is that the evidence 

necessary to establish eligibility for office is in the candidate’s 

control. 

Despite this Court’s unequivocal holding in Haynes, the 

administrative law judge limited that ruling to “typical” cases. 

Admin. R. at 755. This Court, however, made no such distinction. 

“Entire” means entire. The Court held that Georgia law places the 

“entire burden” on the candidates because “the statutes place the 

affirmative obligation on [a candidate] to establish his qualification 

for office.” 273 Ga. at 108. Those statutes do not limit this 

obligation to “typical” qualifications.  
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Although burden-shifting is permitted under the 

administrative rules, those rules do not override the decisions of 

the Georgia Supreme Court: “The decisions of the Supreme Court 

shall bind all other courts as precedents.” Ga Const. of 1983, Art. 

VI, Sec. VI, Par. VI. The administrative law judge was bound by 

Haynes, and so was the superior court. Given this Court’s rationale 

and broad language, it was error to depart from Haynes. 

The superior court nonetheless found that it was harmless 

error because Representative Greene’s testimony would have been 

enough to meet the burden if it had remained on her. App., infra, 

4a. But that conclusion is difficult to square with the 

administrative law judge’s repeated emphasis on the challengers’ 

alleged failure “to meet their burden of proof.” Id. at 17a, 19a. 

Nowhere does the judge suggest that the outcome would have been 

the same even if Representative Greene had the burden of proof. 

Nowhere does the judge find that Representative Greene’s 

testimony was credible. Instead, the decision reveals that judge 

ultimately found against the challengers because of the burden of 

proof. This Court has held, moreover, that an error of law 
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“necessarily prejudiced” substantial rights in a challenge to a 

candidate’s qualifications under O.C.G.A. § 21-2-5. Handel v. 

Powell, 284 Ga. 550, 553 n.3 (2008). Under these circumstances, 

the burden-shifting was reversible error, and the Court should 

grant the application to correct it. 

But even if it weren’t reversible error, the decisions below 

create ambiguity about the scope of Haynes that could affect future 

candidate challenges. In fact, future challenges under the 

Disqualification Clause related to the January 6 attack on the 

United States Capitol seem possible, if not likely, in the years to 

come. Representative Greene herself could be challenged again if 

she runs for re-election in 2024. The Court should therefore grant 

the application to clarify the scope of Haynes so that future 

challengers will know in advance which side must bear the burden 

of proof. 

II.  The Court should grant this application to restore a 
limited right of discovery in administrative hearings. 

 OSAH Rule 616-1-2-.19(2)(c) permits an administrative law 

judge to quash a notice to produce under four circumstances: (1) if 
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the notice to produce is “unreasonable or oppressive”; (2) if material 

sought is “irrelevant, immaterial, or cumulative”; (3) if the material 

sought “is unnecessary to a party’s preparation and presentation of 

its position at the hearing”; or (4) if “basic fairness” dictates that 

the notice should be quashed. The challengers here issued a notice 

to produce to Representative Greene on March 28—four weeks 

before the hearing date and more than a month before the close of 

the record—seeking her communications regarding the events of 

January 6, and particularly communications with specific 

individuals known to have been involved in those events. The 

administrative law judge here quashed the notice to Representative 

Greene in its entirety not for any of the reasons permitted by the 

rules but on the sole ground that it was “impracticable and 

unrealistic to require Respondent to deliver a significant volume of 

material prior to the scheduled hearing date.” Admin. R. at 572. 

 The Secretary conceded below that the stated reason for 

quashing the challengers’ notice to produce was not one of the four 

permissible reasons under the administrative rules. He argued 

instead that the challengers simply had no right to discovery in an 
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administrative proceeding, and the superior court agreed, holding 

that “Petitioners’ efforts to use a notice to produce to conduct pre-

hearing discovery is improper.” App., infra, 5a. 

 That cannot possibly be an accurate statement of the law. Not 

only is the right to serve a notice to produce on a party “to compel 

the production of documents” expressly provided in the duly-

promulgated OSAH rules, but the rules also provide for the 

enforcement of such notices “through the imposition of civil 

penalties.” OSAH Rule 616-1-2-.19(1)(g) and (2). That right may be 

limited, but it exists nonetheless. The superior court’s ruling that 

there is no right to request the production of documents in 

administrative proceedings undermines the state’s system-wide 

administrative procedures for the sake of shielding one political 

candidate from discovery. 

It is also obvious, given the administrative law judge’s 

reasoning, that denying document discovery here was prejudicial. 

The judge found that there is “no evidence showing that . . . Rep. 

Greene communicated with or issued directives to persons who 
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engaged in the Invasion” such as Anthony Aguero and Ali 

Alexander. App., infra, 24a. The judge went on: 

[T]he evidence does not show that Rep. Greene was in 
contact with, directed, or assisted these individuals, or 
indeed anyone, in the planning or execution of the 
Invasion. Rep. Greene denies any such contact or 
involvement and that denial stands unchallenged by 
other testimony or documentary evidence. 
 

Id. (emphasis added). The challengers specifically asked for 

communications between Representative Greene and known 

insurrectionists such as Alexander and Aguero. Admin. R. at 144. 

There was no documentary evidence of such communications 

because the judge quashed the challengers’ notice to produce. The 

prejudice is apparent. 

 This Court should therefore grant the application to correct 

the error and to restore the right to document discovery in 

administrative proceedings in Georgia. 

Conclusion 

This Court should grant the application. 

 
 
 

Case S23D0071     Filed 08/19/2022     Page 18 of 50



 19 
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IN THE OFFICE OF THE SECRETARY OF STATE 
STATE OF GEORGIA 

DAVID ROWAN, DONALD GUYATT, ) 
ROBERT RASBURY,  RUTH  ) 
DEMETER, and  DANIEL COOPER, ) 

) 
Petitioners, ) 

) Docket Number: 2222582 
v. ) 2222582-OSAH-SECSTATE-CE-57- 

) Beaudrot 
MARJORIE TAYLOR-GREENE,  ) 

) 
Respondent. ) 

____________________________________) 

FINAL DECISION 

Challengers, David Rowan, Donald Guyatt, Robert Rasbury, Ruth Demeter, and Daniel 

Cooper (hereinafter “Challengers”) filed this candidate challenge pursuant to O.C.G.A. § 21-2-

5(a) and Section Three of the Fourteenth Amendment to the United States Constitution contending 

that Respondent, Marjorie Taylor-Greene (hereinafter “Respondent”), does not meet the 

qualifications to be a candidate for U.S. Representative pursuant to Section Three of the 14th 

Amendment of U.S. Constitution. Typical candidate challenges submitted pursuant to O.C.G.A. § 

21-2-5 raise questions as to a candidate’s residency or whether they have paid all of their taxes.

This challenge is different. In this case, Challengers assert that Representative Greene’s political 

statements and actions disqualify her from office. That is rightfully a question for the voters of 

Georgia’s 14th Congressional District. THEREFORE, Administrative Law Judge Charles R. 

Beaudrot’s Initial Decision, Findings of Fact, and Conclusion of Law are hereby AFFIRMED. 

On April 22, 2022, a hearing on the challenge was held before Judge Charles R. Beaudrot 

at the Office of State Administrative Hearings. Challengers were present and represented by 

counsel. Respondent was present and represented by counsel. Documentary evidence, including 
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certain video recordings and written records proffered by the parties, was admitted. Additional 

documentary evidence was admitted during the course of the hearing. The parties filed post-

hearing briefs and various supporting exhibits on April 29, 2022, and the record was closed at that 

time.   

Judge Beaudrot issued his Initial Decision on May 6, 2022, finding that Challengers have 

failed to prove their case by a preponderance of the evidence and that Respondent is qualified to 

be a candidate for Representative for Georgia’s 14th Congressional District. Judge Beaudrot’s 

Initial Decision and Findings of Fact and Conclusions of Law are hereby ADOPTED.  

Therefore, IT IS HEREBY DECIDED that Respondent MARJORIE TAYLOR-

GREENE is QUALIFIED to be a candidate for the office of United States Representative for 

Georgia’s 14th Congressional District. 

SO DECIDED, this 6th day of May, 2022. 
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BEFORE THE OFFICE OF STATE ADMINISTRATIVE HEARINGS 
STATE OF GEORGIA 

DAVID ROWAN, DONALD GUYATT, 
ROBERT RASBURY, RUTH 
DEMETER, and DANIEL COOPER, 

Petitioners/Challengers, 

v. 

MARJORIE TAYLOR GREENE, 
Respondent/Candidate.�

Docket No.: 2222582 
2222582-OSAH-SECSTATE-CE-57-
Beaudrot 

INITIAL DECISION 

I. Introduction

7KLV� PDWWHU� DULVHV� IURP� FKDOOHQJHV� EURXJKW� E\� WKH� 3HWLWLRQHUV� �³&KDOOHQJHUV´�� WR� WKH�

TXDOLILFDWLRQV�RI�5HVSRQGHQW�0DUMRULH�7D\ORU�*UHHQH��³5HS��*UHHQH´��IRU�RIILFH�XQGHU�2�&�*�$��

� �������

6SHFLILFDOO\��&KDOOHQJHUV�DOOHJH�WKDW�5HS��*UHHQH�³GRHV�QRW�PHHW�WKH�IHGHUDO�FRQVWLWXWLRQDO�

UHTXLUHPHQWV�IRU�D�0HPEHU�RI�WKH�8�6��+RXVH�RI�5HSUHVHQWDWLYHV�DQG�LV�WKHUHIRUH�LQHOLJLEOH�WR�EH�

D�FDQGLGDWH�IRU�VXFK�RIILFH�´���26$+�)RUP������7KH\�DVVHUW�WKDW�5HS��*UHHQH�³YROXQWDULO\�DLGHG�

DQG�HQJDJHG�LQ�DQ�LQVXUUHFWLRQ�WR�REVWUXFW�WKH�SHDFHIXO�WUDQVIHU�RI�SUHVLGHQWLDO�SRZHU��GLVTXDOLI\LQJ�

KHU�IURP�VHUYLQJ�DV�D�0HPEHU�RI�&RQJUHVV�XQGHU�6HFWLRQ���RI�WKH���WK�$PHQGPHQW��������´���Id.��

6WLSXODWHG�)DFWV���������

&KDOOHQJHUV�ILOHG�WKHLU�FKDOOHQJH�WR�5HS��*UHHQH¶V�FDQGLGDF\�ZLWK�WKH�6HFUHWDU\�RI�6WDWH�RQ�

0DUFK� ���� ������ �:KHQ� UHIHUULQJ� WKLV� PDWWHU� WR� WKH� 2IILFH� RI� 6WDWH� $GPLQLVWUDWLYH� +HDULQJV�

�³26$+´���WKH�6HFUHWDU\�RI�6WDWH�UHTXHVWHG�WKDW�LW�EH�KHDUG�RQ�DQ�H[SHGLWHG�EDVLV�GXH�WR�LWV�WLPH�

VHQVLWLYH�QDWXUH���$FFRUGLQJO\��RQ�0DUFK�����������WKH�PDWWHU�ZDV�GRFNHWHG��DQG�D�QRWLFH�RI�KHDULQJ�

ZDV�VHQW�WR�WKH�SDUWLHV���7KH�KHDULQJ�LQLWLDOO\�ZDV�VFKHGXOHG�WR�EH�KHOG�$SULO�����������

2Q�$SULO�����������5HS��*UHHQH�ILOHG�DQ�DFWLRQ�LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�

1RUWKHUQ�'LVWULFW�RI�*HRUJLD��VW\OHG�Greene v Raffensperger��1R�������FY�������$7��VHHNLQJ�WR�

����������
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HQMRLQ�WKH�KHDULQJ�LQ�WKLV�PDWWHU�DQG�RWKHU�UHOLHI��WKH�³)HGHUDO�&RXUW�/LWLJDWLRQ´���

2Q� $SULO� ���� ������ FRXQVHO� IRU� WKH� SDUWLHV� DQG� WKH� &RXUW� SDUWLFLSDWHG� LQ� DQ� H[WHQGHG�

WHOHSKRQH�FRQIHUHQFH��WKH�³$SULO����&RQIHUHQFH´��WR�GLVFXVV�D�YDULHW\�RI�SHQGLQJ�PRWLRQV�DQG�WR�

DGGUHVV�LVVXHV�UHJDUGLQJ�WKH�FRQGXFW�RI�WKH�KHDULQJ�LQ�WKLV�PDWWHU���'XULQJ�WKH�$SULO����&RQIHUHQFH��

WKH�SDUWLHV��WKURXJK�WKHLU�UHVSHFWLYH�FRXQVHO��DJUHHG�WR�SRVWSRQH�WKH�KHDULQJ�WR�DFFRPPRGDWH�5HS��

*UHHQH¶V�VFKHGXOH���7KH�KHDULQJ�WKHQ�ZDV�UHVFKHGXOHG�WR�)ULGD\��$SULO�����������DW������D�P����

)ROORZLQJ�WKH�$SULO����&RQIHUHQFH��WKH�XQGHUVLJQHG�LVVXHG�DQ�2UGHU�RQ�$SULO�����������

DGGUHVVLQJ�SHQGLQJ�PDWWHUV�DQG�PRWLRQV��WKH�³$SULO����2UGHU´����,Q�WKH�$SULO����2UGHU��DPRQJ�

RWKHU�DFWLRQV��WKH�&RXUW�JUDQWHG�5HS��*UHHQH¶V�PRWLRQ�UHJDUGLQJ�EXUGHQ�RI�SURRI��UXOLQJ�WKDW�WKH�

EXUGHQ�RI�SURRI�LQ�WKLV�PDWWHU�UHVWV�XSRQ�&KDOOHQJHUV���

,Q�DQ�2UGHU�HQWHUHG�RQ�$SULO�����������LQ�WKH�)HGHUDO�&RXUW�/LWLJDWLRQ��WKH�³)HGHUDO�&RXUW�

2UGHU´���-XGJH�$P\�7RWHQEHUJ�UXOHG�DV�IROORZV���

$IWHU� D� WKRURXJK� DQDO\VLV� RI� WKH� HYLGHQWLDU\� DQG� OHJDO� LVVXHV� SUHVHQWHG� LQ� WKLV�
FRPSOH[� PDWWHU� LQYROYLQJ� XQVHWWOHG� TXHVWLRQV� RI� ODZ�� WKH� &RXUW� ILQGV� 3ODLQWLII�
>5HVSRQGHQW@�KDV�QRW�FDUULHG�KHU�KHDY\�EXUGHQ�WR�HVWDEOLVK�D�VWURQJ�OLNHOLKRRG�RI�
VXFFHVV� RQ� WKH� OHJDO� PHULWV� LQ� WKLV� FDVH�� � $FFRUGLQJO\�� WKH� &RXUW� GHQLHV� WKH�
3ODLQWLII¶V�0RWLRQV� IRU�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�3UHOLPLQDU\� ,QMXQFWLRQ�
��������7KH�VWDWH�SURFHHGLQJV�XQGHU�WKH�&KDOOHQJH�6WDWXWH�>2�&�*�$����������@�PD\�
WKHUHIRUH�SURFHHG���
��
7KH�KHDULQJ� LQ� WKLV�PDWWHU�ZDV�KHOG� RQ�$SULO� ����������EHJLQQLQJ�DW� �����D�P�� �$W� WKH�

KHDULQJ��$QGUHZ�*��&HOOL��(VT��DQG�5RQDOG�)HLQ��(VT��DSSHDUHG�IRU�&KDOOHQJHUV��DQG�-DPHV�%RSS��

(VT��DSSHDUHG�IRU�5HS��*UHHQH���:LWQHVVHV�DW�WKH�KHDULQJ�FRQVLVWHG�RI�5HS��*UHHQH�DQG�*HUDUG�1��

0DJOLRFFD�� 3URIHVVRU� RI�/DZ�DW� ,QGLDQD�8QLYHUVLW\�� �'RFXPHQWDU\� HYLGHQFH�� LQFOXGLQJ� FHUWDLQ�

YLGHR�UHFRUGLQJV�DQG�ZULWWHQ�UHFRUGV�SURIIHUHG�E\�WKH�SDUWLHV��UHYLHZHG�E\�WKH�&RXUW�LQ�DGYDQFH�RI�

WKH�KHDULQJ�DQG�WKH�VXEMHFW�RI�D�WHOHSKRQH�KHDULQJ�ZLWK�FRXQVHO�RQ�$SULO�����������ZDV�DGPLWWHG���

$GGLWLRQDO�GRFXPHQWDU\�HYLGHQFH�ZDV�DGPLWWHG�GXULQJ�WKH�FRXUVH�RI�WKH�KHDULQJ���7KH�KHDULQJ�ZDV�

UHFRUGHG�XVLQJ�DXGLR�DQG�YLGHR�WHFKQRORJ\�DV�ZHOO�DV�VWHQRJUDSKLFDOO\�E\�D�FRXUW�UHSRUWHU��
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7KH�SDUWLHV�ILOHG�SRVW�KHDULQJ�EULHIV�DQG�YDULRXV�VXSSRUWLQJ�H[KLELWV�RQ�$SULO�����������DQG�

WKH�UHFRUG�ZDV�FORVHG�DW�WKDW�WLPH���,QFOXGHG�DV�DQ�H[KLELW�WR�&KDOOHQJHUV¶�SRVW�KHDULQJ�EULHI�LV�D�

URXJK� WUDQVFULSW� RI� WKH� KHDULQJ�� �5HIHUHQFHV� WR� WHVWLPRQ\� DW� WKH� KHDULQJ�ZLOO� UHIHU� WR� WKH� SDJH�

QXPEHUV�XVHG�LQ�WKLV�WUDQVFULSW���

$IWHU�UHYLHZ�RI�HYLGHQFH�LQ�WKLV�PDWWHU�DQG�WKH�OHJDO�DUJXPHQWV�DQG�DXWKRULWLHV�SUHVHQWHG�

DW� WKH�KHDULQJ�DQG� LQ� WKH�SDUWLHV¶�EULHIV�� WKH�&RXUW�FRQFOXGHV� WKDW� WKH�HYLGHQFH� LQ� WKLV�PDWWHU� LV�

LQVXIILFLHQW� WR� HVWDEOLVK� WKDW� 5HS�� *UHHQH�� KDYLQJ� ³SUHYLRXVO\� WDNHQ� DQ� RDWK� DV� D� PHPEHU� RI�

&RQJUHVV�������WR� VXSSRUW� WKH� &RQVWLWXWLRQ� RI� WKH� 8QLWHG� 6WDWHV�������HQJDJHG� LQ� LQVXUUHFWLRQ� RU�

UHEHOOLRQ� DJDLQVW� WKH� VDPH�� RU� >JDYH@� DLG� RU� FRPIRUW� WR� WKH� HQHPLHV� WKHUHRI´� XQGHU� WKH� ��WK�

$PHQGPHQW�WR�WKH�&RQVWLWXWLRQ���

$V� WKLV� LV� WKH� VROH�EDVLV� IRU�&KDOOHQJHUV¶� VXLW�� WKH�&RXUW� FRQFOXGHV� WKDW� 5HS��*UHHQH� LV�

TXDOLILHG�WR�EH�D�FDQGLGDWH�IRU�5HSUHVHQWDWLYH�IRU�*HRUJLD¶V���WK�&RQJUHVVLRQDO�'LVWULFW��

II. Issue for Decision

7KH�LVVXH�IRU�GHFLVLRQ�LQ�WKLV�PDWWHU� LV�ZKHWKHU�5HS��*UHHQH�HQJDJHG�LQ� LQVXUUHFWLRQ�RU�

UHEHOOLRQ�DJDLQVW�WKH�8QLWHG�6WDWHV�DQG�LV�WKHUHIRUH�GLVTXDOLILHG�DV�D�FDQGLGDWH�IRU�5HSUHVHQWDWLYH�

IRU�*HRUJLD¶V���WK�&RQJUHVVLRQDO�'LVWULFW�E\�UHDVRQ�RI�6HFWLRQ���RI�WKH���WK�$PHQGPHQW�WR�WKH�

&RQVWLWXWLRQ���8�6��&2167��DPHQG��;,9��������7KLV�VHFWLRQ�RI�WKH���WK�$PHQGPHQW�SURYLGHV��

1R�SHUVRQ�VKDOO�EH�D�6HQDWRU�RU�5HSUHVHQWDWLYH�LQ�&RQJUHVV��RU�HOHFWRU�RI�3UHVLGHQW�
DQG�9LFH�3UHVLGHQW��RU�KROG�DQ\�RIILFH��FLYLO�RU�PLOLWDU\��XQGHU�WKH�8QLWHG�6WDWHV��
RU� XQGHU� DQ\� 6WDWH�� ZKR�� KDYLQJ� SUHYLRXVO\� WDNHQ� DQ� RDWK�� DV� D� PHPEHU� RI�
&RQJUHVV�� RU� DV� DQ� RIILFHU� RI� WKH� 8QLWHG� 6WDWHV�� RU� DV� D� PHPEHU� RI� DQ\� 6WDWH�
OHJLVODWXUH�� RU� DV� DQ� H[HFXWLYH� RU� MXGLFLDO� RIILFHU� RI� DQ\� 6WDWH�� WR� VXSSRUW� WKH�
&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV��VKDOO�KDYH�HQJDJHG�LQ�LQVXUUHFWLRQ�RU�UHEHOOLRQ�
DJDLQVW�WKH�VDPH��RU�JLYHQ�DLG�RU�FRPIRUW�WR�WKH�HQHPLHV�WKHUHRI���%XW�&RQJUHVV�

�
��,Q�WKH�LQWHUHVW�RI�H[SHGLHQF\��WKH�&RXUW�FDQQRW�DZDLW�WKH�RIILFLDO�WUDQVFULSW�RI�WKH�KHDULQJ��ZKLFK�LV�VFKHGXOHG�WR�EH�
UHOHDVHG�0D\�����������,Q�WKLV�'HFLVLRQ��WKH�&RXUW�FLWHV�WR�WKH�XQRIILFLDO�WUDQVFULSW�RQO\�DIWHU�FRQFOXGLQJ�WKDW�WKH�SRUWLRQ�
FLWHG�DFFXUDWHO\�UHIOHFWV�WKH�XQGHUVLJQHG¶V�UHFROOHFWLRQ�RI�WKH�SURFHHGLQJV��
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PD\�E\�D�YRWH�RI�WZR�WKLUGV�RI�HDFK�+RXVH��UHPRYH�VXFK�GLVDELOLW\��
Id. 

III. Findings of Fact

�� 5HS��*UHHQH�LV�RYHU�WKH�DJH�RI�����KDV�EHHQ�D�8QLWHG�6WDWHV�FLWL]HQ�IRU�PRUH�WKDQ�VHYHQ�

\HDUV��DQG�LV�DQ�LQKDELWDQW�RI�*HRUJLD����6WLSXODWLRQ ���������

�� &KDOOHQJHUV�DUH�DOO�UHJLVWHUHG�YRWHUV�LQ�*HRUJLD¶V���WK�&RQJUHVVLRQDO�'LVWULFW����6WLSXODWLRQ�

��������

�� ,Q�WKH������HOHFWLRQ��5HS��*UHHQH�VXFFHVVIXOO\�UDQ�IRU��DQG�ZDV�HOHFWHG�WR��&RQJUHVV�DV�

5HSUHVHQWDWLYH�IURP�*HRUJLD¶V���WK�&RQJUHVVLRQDO�'LVWULFW����7HVWLPRQ\�RI�5HS��*UHHQH��([KLELW�

3������

�� $V� D� UHVXOW� RI� WKH� ����� SUHVLGHQWLDO� HOHFWLRQ�� -RVHSK� 5�� %LGHQ� REWDLQHG� D� PDMRULW\� RI�

(OHFWRUDO�&ROOHJH�YRWHV����([KLELW�3�����S������([KLELW�3������

�� 3UHVLGHQW�7UXPS�GLG�QRW�DFFHSW�WKH�UHVXOWV�RI�WKH������HOHFWLRQ�DQG�LQLWLDWHG�FKDOOHQJHV�WR�

WKH�HOHFWLRQ�UHVXOWV���7KHVH�HIIRUWV�ZHUH�FRQGXFWHG�XQGHU�WKH�UXEULF�RI�³6WRS�WKH�6WHDO�´���([KLELW�

3�����S������([KLELWV�3����3�����3������

�� 5HS��*UHHQH�DFWLYHO\�VXSSRUWHG�3UHVLGHQW�7UXPS¶V�HIIRUWV�WR�FKDOOHQJH�WKH�UHVXOWV�RI�WKH�

�����SUHVLGHQWLDO�HOHFWLRQ����7HVWLPRQ\�RI�5HS��*UHHQH��7U����±���������([KLELWV�3��'��3��(��3�

��)��3��*��3��.��3��0���

�� $V�SDUW�RI�WKH�6WRS�WKH�6WHDO�FDPSDLJQ��VXSSRUWHUV�RI�3UHVLGHQW�7UXPS�RUJDQL]HG�UDOOLHV�

DQG�GHPRQVWUDWLRQV��LQFOXGLQJ�WKH�³6DYH�$PHULFD�5DOO\´�WR�EH�KHOG�DW�WKH�:KLWH�+RXVH�(OOLSVH�RQ�

-DQXDU\������������([KLELW�3�����S������([KLELWV�3��&��3��'��3������

�� 2QH�SXUSRVH�RI�WKH�6DYH�$PHULFD�5DOO\�ZDV�WR�HQFRXUDJH�PHPEHUV�RI�&RQJUHVV�WR�RSSRVH�

WKH�FHUWLILFDWLRQ�RI�WKH�HOHFWLRQ�UHVXOWV�RI�WKH�(OHFWRUDO�&ROOHJH�E\�REMHFWLRQV�DQG�YRWHV�RQ�WKH�IORRU��

DQG�WR�HQFRXUDJH�9LFH�3UHVLGHQW�3HQFH�WR�UHIXVH�WR�FHUWLI\�WKH�UHVXOWV�RI�WKH�(OHFWRUDO�&ROOHJH�LI�
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WKRVH� REMHFWLRQV� IDLOHG� WR� UHVXOW� LQ� 3UHVLGHQW� 7UXPS� EHLQJ� GHFODUHG� WKH� ZLQQHU� RI� WKH� �����

SUHVLGHQWLDO�HOHFWLRQ����([KLELW�3�����([KLELW�3������

�� 5HS��*UHHQH�HQFRXUDJHG�VXSSRUWHUV�WR�EH�SUHVHQW�LQ�:DVKLQJWRQ��'�&��RQ�-DQXDU\�����������

�7HVWLPRQ\�RI�5HS��*UHHQH��7U����±����([KLELW�3��&���

��� 2Q�-DQXDU\����������5HS��*UHHQH�WRRN�WKH�RDWK�RI�RIILFH�WR�EH�D�0HPEHU�RI�WKH�8�6��+RXVH�

RI�5HSUHVHQWDWLYHV�IRU�WKH�ILUVW�WLPH����6WLSXODWLRQ������([KLELW�3������

��� 2Q�-DQXDU\����������5HS��*UHHQH�SDUWLFLSDWHG�LQ�D�EURDGFDVW�LQWHUYLHZ�RQ�1HZVPD[���,Q�

WKLV�LQWHUYLHZ��WKH�³1HZVPD[�,QWHUYLHZ´���5HS��*UHHQH�GLVFXVVHG�KHU�SODQV�WR�FKDOOHQJH�WKH�UHVXOWV�

RI�WKH������SUHVLGHQWLDO�HOHFWLRQ�E\�VXSSRUWLQJ�FKDOOHQJHV�WR�WKH�FHUWLILFDWLRQ�RI�(OHFWRUDO�&ROOHJH�

YRWHV���:KHQ�DVNHG��³:KDW�LV�\RXU�SODQ�WRPRUURZ"��:KDW�DUH�\RX�SUHSDUHG�IRU"´�5HS��*UHHQH�

DQVZHUHG��³:HOO��\RX�NQRZ��,¶OO�HFKR�WKH�ZRUGV�RI�PDQ\�RI�P\�FROOHDJXHV�DV�ZH�ZHUH�MXVW�PHHWLQJ�

WRJHWKHU�LQ�RXU�*23�FRQIHUHQFH�PHHWLQJ�WKLV�PRUQLQJ���7KLV�LV�RXU������PRPHQW�´���([KLELW�3�����

7U������������

��� $W�RU�DURXQG������S�P��RQ�-DQXDU\����������D�MRLQW�VHVVLRQ�RI�&RQJUHVV�ZDV�FDOOHG�WR�RUGHU�

IRU�WKH�SXUSRVHV�RI�RSHQLQJ��FRXQWLQJ��DQG�UHVROYLQJ�DQ\�REMHFWLRQV�WR�WKH�(OHFWRUDO�&ROOHJH�YRWH�

RI� WKH� ����� SUHVLGHQWLDO� HOHFWLRQ�� DQG� FHUWLI\LQJ� WKH� UHVXOWV� RI� WKH� (OHFWRUDO� &ROOHJH� YRWH���

�6WLSXODWLRQ �����([KLELW�3������

��� 5HS��*UHHQH�GLG�QRW�VSHDN�DW�RU�DWWHQG�WKH�6DYH�$PHULFD�5DOO\���6KH�ZDV�LQVLGH�WKH�&DSLWRO�

EXLOGLQJ�ZKLOH�WKH�6DYH�$PHULFD�5DOO\�ZDV�RFFXUULQJ����7HVWLPRQ\�RI�5HS��*UHHQH��7U���������

����������

��� 3UHVLGHQW�7UXPS�VSRNH�DW�WKH�6DYH�$PHULFD�5DOO\���'XULQJ�KLV�VSHHFK��3UHVLGHQW�7UXPS�

HQFRXUDJHG�WKH�SDUWLFLSDQWV�DW�WKH�UDOO\�WR�JR�WR�WKH�&DSLWRO����([KLELW�3������

��� 2Q�-DQXDU\����������D�JURXS�RI�SHRSOH�WKDW�GLG�QRW�LQFOXGH�5HS��*UHHQH�XQODZIXOO\�HQWHUHG�

WKH�8�6��&DSLWRO����6WLSXODWLRQ �������7KLV�XQODZIXO�LQFXUVLRQ�ZLOO�EH�UHIHUUHG�WR�LQ�WKLV�'HFLVLRQ�DV�
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WKH�³,QYDVLRQ´�DQG�WKH�SDUWLFLSDQWV�ZLOO�EH�UHIHUUHG�WR�DV�³5LRWHUV�´�

��� %\�������D�P��RQ�-DQXDU\���������� WKH�8QLWHG�6WDWHV�&DSLWRO�3ROLFH��³86&3´��UHSRUWHG�

³ODUJH�FURZGV�DURXQG�WKH�&DSLWRO�EXLOGLQJ�´��([KLELW�3�����S��������6RPH�RI�WKH�SHRSOH�JDWKHULQJ�

LQ� :DVKLQJWRQ� ZHUH� ³HTXLSSHG� ZLWK� FRPPXQLFDWLRQ� GHYLFHV� DQG� GRQQLQJ� UHLQIRUFHG� YHVWV��

KHOPHWV��DQG�JRJJOHV�´���([KLELW�3�����S������

��� 3UHVLGHQW�7UXPS�EHJDQ�KLV�DGGUHVV�WR�WKH�6DYH�$PHULFD�5DOO\�MXVW�EHIRUH�QRRQ���Id.  ,Q�KLV�

UHPDUNV�� KH� HQFRXUDJHG� KLV� VXSSRUWHUV� WR� JR� WR� WKH�&DSLWRO�� � �([KLELW� 3����� SS�� �±���� �%HIRUH�

3UHVLGHQW�7UXPS�ILQLVKHG�KLV�DGGUHVV��³FURZGV�EHJDQ� OHDYLQJ� WKH�(OOLSVH�IRU� WKH�&DSLWRO�´� �See 

([KLELW�3�����S������

��� %\�������S�P���FURZGV�ZHUH�IRUPLQJ�DURXQG�WKH�&DSLWRO����([KLELW�3�����S��������$W�������

S�P��� WKH� 5LRWHUV� EUHDFKHG� WKH� RXWHU� VHFXULW\� SHULPHWHU� WKH� 86&3� KDG� HVWDEOLVKHG� DURXQG� WKH�

&DSLWRO�� � �Id. DW� S�� ����� �$W�RQH�SRLQW�� LQGLYLGXDOV� ³SLFNHG�XS�RQH�RI� WKH�PHWDO� ELNH� UDFNV� WKDW�

GHPDUFDWHG�86&3¶V�VHFXULW\�SHULPHWHU�DQG�VKRYHG�LW�LQWR�WKH�86&3�RIILFHUV�VWDQGLQJ�JXDUG�´���Id.��  

)ROORZLQJ�WKLV�LQLWLDO�EUHDFK��FURZGV�IORRGHG�LQWR�WKH�&DSLWRO¶V�:HVW�)URQW�JURXQGV����Id.��  3HRSOH�

³SUHVVHG�WRZDUGV�WKH�&DSLWRO�EXLOGLQJ²FOLPELQJ�WKH�LQDXJXUDO�SODWIRUP�DQG�VFDOLQJ�ZDOOV���7KH�

RQO\�UHPDLQLQJ�VHFXULW\�SHULPHWHU�FRQVLVWHG�RI�WKH�86&3�RIILFHUV�SRVLWLRQHG�DURXQG�WKH�JURXQGV��

ZKR�ZHUH�RYHUZKHOPHG�DQG�RXWQXPEHUHG�´���Id.���

��� ,QVLGH� WKH� &DSLWRO�� &RQJUHVV� ZDV� LQ� VHVVLRQ� SURFHHGLQJ�ZLWK� LWV� GXWLHV� XQGHU� WKH� ��WK�

$PHQGPHQW���$W�DSSUR[LPDWHO\������S�P���WKH�+RXVH�DQG�WKH�6HQDWH�VHSDUDWHG�WR�GHEDWH�REMHFWLRQV�

WR�WKH�FHUWLILFDWLRQ�RI�$UL]RQD¶V�(OHFWRUDO�&ROOHJH�YRWHV����See ([KLELW�3�����S��+������

��� %\������S�P���5LRWHUV�KDG�UHDFKHG�WKH�5RWXQGD�VWHSV��DQG�E\������S�P���WKH\�ZHUH�DW�WKH�

+RXVH�3OD]D����([KLELW�3�����S��������$W������S�P���WKH�EDUULFDGHV�RQ�WKH�:HVW�)URQW�DQG�QRUWKZHVW�

VLGH�RI� WKH�&DSLWRO�ZHUH�EUHDFKHG�� � �Id.��  5LRWHUV� VPDVKHG� WKURXJK� ILUVW�IORRU�ZLQGRZV�RQ� WKH�

&DSLWRO¶V�VRXWK�VLGH��PDNLQJ�D�KROH�ELJ�HQRXJK�WR�FOLPE�WKURXJK��DQG�D�VWUHDP�RI�SHRSOH�HQWHUHG��
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ZLWK�WZR�LQGLYLGXDOV�NLFNLQJ�RSHQ�D�QHDUE\�GRRU�WR�OHW�RWKHUV�LQWR�WKH�&DSLWRO����Id. DW���±������2Q�

WKH�HDVW�VLGH�RI�WKH�&DSLWRO��LQGLYLGXDOV�³ZHDYHG�WKURXJK�WKH�UHVWULFWHG�DUHD�LQ�D�PLOLWDU\�µVWDFN¶�

IRUPDWLRQ�ZLWK�KDQGV�RQ�VKRXOGHUV�DQG�JHDU�´�DQG�XOWLPDWHO\�DVFHQGHG�WKH�VWDLUV�RQ�WKH�&DSLWRO¶V�

HDVW�VLGH����([KLELW�3����������±������6RPH�RI�WKHVH�LQGLYLGXDOV�ZHUH�DUPHG�ZLWK�EHDU�VSUD\�DQG�

WDFWLFDO�JHDU�DQG�DFFRPSDQLHG�E\�DQ����SRXQG�*HUPDQ�6KHSKHUG����([KLELW�3�����S������

��� $W������S�P���WKH�6HQDWH�ZDV�IRUFHG�WR�JR�LQWR�UHFHVV����([KLELW�3�����S��6������$W������S�P���

WKH�+RXVH�ZDV�IRUFHG�WR�IROORZ�VXLW����Id. DW�+������2QH�IORRU�EHORZ�WKH�6HQDWH�FKDPEHU��MXVW�DV�

WKH�6HQDWH�ZDV�EHJLQQLQJ� LWV� UHFHVV��5LRWHUV�FKDVHG�D�86&3�RIILFHU�XS� WKH�VWDLUV� WR� WKH�VHFRQG�

IORRU��SDVVLQJ�ZLWKLQ�����IHHW�RI�9LFH�3UHVLGHQW�3HQFH�DQG�KLV�IDPLO\����See ([KLELW�3�����DW������

��������2XWVLGH�WKH�&DSLWRO��VRPHRQH�DQQRXQFHG�WKDW�6HQDWRUV�³MXVW�UDQ�RXW�RI�WKH�VHVVLRQ�´�DQG�D�

QXPEHU�RI�5LRWHUV�FKHHUHG����Id. DW�������������

��� $W������S�P���5LRWHUV�RYHUUDQ�86&3�RIILFHUV�LQ�WKH�FU\SW�MXVW�EHORZ�WKH�5RWXQGD����Id. DW�

�������������$W�WKH�VDPH�WLPH��DQRWKHU�JURXS�HQWHUHG�WKH�5RWXQGD�DERYH�IURP�GRRUV�RQ�WKH�HDVW�

VLGH�RI�WKH�EXLOGLQJ����Id. DW��������������$W������S�P���5LRWHUV�³EURNH�WKH�JODVV�RI�D�GRRU�WR�WKH�

6SHDNHU¶V�/REE\�´�D�KDOOZD\� WKDW�ZRXOG�KDYH�JLYHQ� WKHP�GLUHFW�DFFHVV� WR� WKH�+RXVH�FKDPEHU���

�([KLELW�3�����S������� �:KHQ�WKH�5LRWHUV�DWWHPSWHG�WR�OLIW�$VKOL�%DEELWW��RQH�RI�WKHLU�FRPSDQ\��

WKURXJK�WKH�RSHQLQJ��³D�86&3�RIILFHU�IDWDOO\�VKRW�KHU�´���Id.��  /HVV�WKDQ�WHQ�PLQXWHV�ODWHU��5LRWHUV�

EUHDFKHG�WKH�6HQDWH�FKDPEHU����Id. DW�������³,Q�WKH�+RXVH�FKDPEHU��86&3�RIILFHUV�EDUULFDGHG�WKH�

GRRU�ZLWK�IXUQLWXUH�DQG�GUHZ�WKHLU�ZHDSRQV�´�WU\LQJ�WR�IHQG�RII�SHRSOH�ZKR�ZHUH�WU\LQJ�WR�HQWHU�

WKH�FKDPEHU����Id.���

��� ,QVLGH�DQG�RXWVLGH�RI�WKH�&DSLWRO��5LRWHUV�DQQRXQFHG�WKHLU�GHVLUH�WR�ILQG�DQG�NLOO�ODZPDNHUV�

DQG�WR�VWRS�&RQJUHVV�IURP�FHUWLI\LQJ�WKH�(OHFWRUDO�&ROOHJH�YRWHV���5HFRUGHG�VWDWHPHQWV�FDSWXUHG�

RQ�YLGHR�LQFOXGH��³:H¶UH�KHUH�IRU�\RX��1DQF\�´��([KLELW�3����DW��������³'UDJ�¶HP�RXW��+DQJ�¶HP�

RXW�´��([KLELW�3����DW�������������³&DQ�,�VSHDN�WR�3HORVL"��<HDK��ZH¶UH�FRPLQJ�ELWFK���2K��0LNH�
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3HQFH"��<HDK��ZH¶UH�FRPLQJ�IRU�\RX��WRR��\RX�IXFNLQJ�WUDLWRU�´��([KLELW�3����DW�������������³+DQJ�

0LNH�3HQFH��+DQJ�0LNH�3HQFH�´��([KLELW�3����DW�������������³6WDUW�PDNLQJ�D�OLVW�DQG�SXW�DOO�WKH�

QDPHV� GRZQ� DQG�ZH� VWDUW� KXQWLQJ� WKHP� GRZQ� RQH�E\�RQH�´� �([KLELW� 3���� DW� ������������ � 7KH�

5LRWHUV�DOVR�VHW�XS�JDOORZV�RXWVLGH�WKH�&DSLWRO�EXLOGLQJ����See ([KLELW�3����DW�������������

��� 5LRWHUV�DWWDFNHG�SROLFH�RIILFHUV�DV�WKH\�PDGH�WKHLU�ZD\�WKURXJK�WKH�&DSLWRO���,Q�RQH�SROLFH�

UDGLR�WUDQVPLVVLRQ��DQ�RIILFHU�VRXJKW�KHOS�DV�KH�DQQRXQFHG�WKDW�KH�ZDV�³WDNLQJ�PHWDO��VKDUSHQHG�

REMHFWV�� PLVVLOHV�� WR� LQFOXGH� ERWWOHV� DQG� URFNV� DQG� KDQG�WKURZQ�� FKHPLFDO�JUDGH� ILUHZRUNV�´��

�([KLELW� 3���� DW� ������������ �9LGHR� HYLGHQFH� VKRZV�5LRWHUV� WU\LQJ� WR� IRUFH� WKHLU�ZD\� LQWR� WKH�

&DSLWRO�WKURXJK�D�EDUUDJH�RI�SROLFH�RIILFHUV�LQ�ULRW�JHDU����([KLELW�3����DW��������������$W�RQH�SRLQW��

RQH�5LRWHU�IRUFLEO\�WULHV�WR�UHPRYH�D�SROLFH�RIILFHU¶V�JDV�PDVN����Id.���

��� ,Q�UHVSRQVH�WR�WKH�,QYDVLRQ��WKH�PD\RU�RI�:DVKLQJWRQ��'�&��ZDV�IRUFHG�WR�FDOO�WKH�6HFUHWDU\�

RI� WKH� $UP\� WR� VHHN� 1DWLRQDO� *XDUG� VXSSRUW�� � �([KLELW� 3����� S�� ����� � 7KH� 86&3� FDOOHG� WKH�

FRPPDQGLQJ�JHQHUDO�RI�WKH�'�&��1DWLRQDO�*XDUG�DV�ZHOO����Id.��  $Q�DQQRXQFHPHQW�DOVR�ZHQW�RXW�

RYHU�SROLFH�UDGLR�DVNLQJ�IRU�³DOO�PLOLWDU\�DQG�VZRUQ�RIILFHUV´�WR�FRPH�WR�WKH�&DSLWRO����([KLELW�3�

����DW��������������$�QXPEHU�RI�DJHQFLHV�DQG�HQWLWLHV�ZHUH�QHHGHG�WR�UHSHO�WKH�5LRWHUV��³LQFOXGLQJ�

'+6��WKH�)%,��WKH�%XUHDX�RI�$OFRKRO��7REDFFR��)LUHDUPV�DQG�([SORVLYHV��WKH�0RQWJRPHU\�&RXQW\�

3ROLFH�'HSDUWPHQW��WKH�$UOLQJWRQ�&RXQW\�3ROLFH�'HSDUWPHQW��WKH�)DLUID[�3ROLFH�'HSDUWPHQW��DQG�

9LUJLQLD�6WDWH�7URRSHUV�´���([KLELW�3�����S�������

��� 'XULQJ�WKH�,QYDVLRQ��0HPEHUV�RI�WKH�+RXVH�ZHUH�KHOG�LQ�D�VHFUHW�ORFDWLRQ��JXDUGHG�E\�WKH�

86&3�DQG�WKH�PLOLWDU\����7HVWLPRQ\�RI�5HS��*UHHQH��7U��������������

��� 7KH� ,QYDVLRQ� FDXVHG� VLJQLILFDQW� LQMXULHV�� GDPDJH�� DQG� GHDWK�� � $SSUR[LPDWHO\� ���� ODZ�

HQIRUFHPHQW�RIILFHUV�UHSRUWHG�LQMXULHV�VXIIHUHG�GXULQJ�WKH�DWWDFN���6RPH�RI�WKH�PRUH�VHULRXV�LQMXULHV�

LQFOXGHG�EUDLQ�LQMXULHV��FUDFNHG�ULEV��DQG�VPDVKHG�VSLQDO�GLVFV���2QH�RIILFHU�ZDV�VWDEEHG�ZLWK�D�

PHWDO�IHQFH�VWDNH��DQRWKHU�RIILFHU�ORVW�DQ�H\H���$QRWKHU�RIILFHU�VXIIHUHG�D�KHDUW�DWWDFN�DIWHU�EHLQJ�
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DWWDFNHG�VHYHUDO�WLPHV�ZLWK�D�VWXQ�JXQ���7KUHH�RIILFHUV�ORVW�WKHLU�OLYHV�IROORZLQJ�WKH�DWWDFN���86&3�

2IILFHU�%ULDQ�6LFNQLFN�ZDV�DWWDFNHG�ZLWK�EHDU�VSUD\�DQG�GLHG�RQ�-DQXDU\�����������2IILFHU�+RZDUG�

/LHEHQJRRG�GLHG�RQ�-DQXDU\�����2IILFHU�-HIIUH\�6PLWK�GLHG�RQ�-DQXDU\�������([KLELW�3�����S���������

��� %HVLGHV� WKH� LQMXULHV� DQG� ORVV� RI� OLIH�� WKH� ,QYDVLRQ� FDXVHG� VXEVWDQWLDO� SURSHUW\� GDPDJH��

³UHTXLULQJ�WKH�H[SHQGLWXUH�RI�PRUH�WKDQ������PLOOLRQ�GROODUV�IRU�UHSDLUV�´���([KLELW������������

��� 1XPHURXV�SHUVRQV�KDYH�EHHQ�DUUHVWHG�LQ�FRQQHFWLRQ�ZLWK�WKH�,QYDVLRQ����See ([KLELWV�3�

����3�������

��� ,PPHGLDWHO\�DIWHU�WKH�,QYDVLRQ��WKH�8�6��'HSDUWPHQW�RI�-XVWLFH�FKDUDFWHUL]HG�WKH�HYHQWV�RI�

-DQXDU\���DV�³D�YLROHQW�LQVXUUHFWLRQ�WKDW�DWWHPSWHG�WR�RYHUWKURZ�WKH�8QLWHG�6WDWHV�*RYHUQPHQW´�LQ�

United States v. Chansley���

��� 0DQ\�RI� WKH� SURVHFXWLRQV� RI�5LRWHUV� DUH� VWLOO� SHQGLQJ� WULDO�� � ,Q� VRPH� FDVHV�� LQGLYLGXDOV�

SOHDGHG�JXLOW\�WR�FRPPLWWLQJ�FULPHV�DQG�VLJQHG�6WDWHPHQWV�RI�2IIHQVH�LQ�ZKLFK�WKH\�VWLSXODWHG�WR�

IDFWV�WKH\�FRQFHGHG�WKH�8QLWHG�6WDWHV�ZRXOG�EH�DEOH�WR�SURYH�EH\RQG�D�UHDVRQDEOH�GRXEW���7KHVH�

VWLSXODWLRQV�LQFOXGHG�DFNQRZOHGJHPHQWV�WKDW�RQH�RU�PRUH�5LRWHUV�³HQWHUHG�WKH�&DSLWRO�LQ�SDUW�WR�

KLQGHU�RU�GHOD\� WKH�FHUWLILFDWLRQ�RI�3UHVLGHQW�(OHFW� -RVHSK�5��%LGHQ�DV�3UHVLGHQW�RI� WKH�8QLWHG�

6WDWHV�´�³LQWHQGHG� WR�XVH� IRUFH� DQG�GLG�� LQ� IDFW�� XVH� IRUFH� LQ�WKH�&DSLWRO� DQG�ZKHQ�HQJDJLQJ� LQ�

SK\VLFDO�DOWHUFDWLRQV�ZLWK�ODZ�HQIRUFHPHQW��LQ�RUGHU�WR�SUHYHQW��KLQGHU��DQG�GHOD\�WKH�H[HFXWLRQ�RI�

WKH�ODZV�JRYHUQLQJ�WKH�WUDQVIHU�RI�SRZHU�´�DQG�³LQWHQGHG�WR�XVH�IRUFH�DQG�GLG��LQ�IDFW��XVH�IRUFH�WR�

REVWUXFW��LPSHGH��RU�LQWHUIHUH�ZLWK�WKH�FHUWLILFDWLRQ�RI�WKH�(OHFWRUDO�&ROOHJH�YRWH��DQG�GLG�IRUFLEO\�

DVVDXOW��UHVLVW��RSSRVH��LPSHGH��LQWLPLGDWH��RU�LQWHUIHUH�ZLWK��RIILFHUV�RU�HPSOR\HHV�RI�WKH�8QLWHG�

6WDWHV�´��([KLELW�3����������������([KLELW�3������������

��� &RQJUHVV�KDV�FKDUDFWHUL]HG�WKH�,QYDVLRQ�DV�DQ�LQVXUUHFWLRQ���,Q�3XEOLF�/DZ���������ZKLFK�

�
��*RYHUQPHQW¶V�%ULHI�LQ�6XSSRUW�RI�'HWHQWLRQ�DW����United States v. Chansley��1R�������0-�������'0)��'��$UL]��-DQ��
�����������(&)�1R�����
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WKH�+RXVH�SDVVHG�E\�D��������PDMRULW\��DQG�WKH�6HQDWH�SDVVHG�XQDQLPRXVO\��&RQJUHVV�GHFODUHG��

³2Q�-DQXDU\����������D�PRE�RI�LQVXUUHFWLRQLVWV�IRUFHG�LWV�ZD\�LQWR�WKH�8�6��&DSLWRO�EXLOGLQJ�DQG�

FRQJUHVVLRQDO�RIILFH�EXLOGLQJV�DQG�HQJDJHG�LQ�DFWV�RI�YDQGDOLVP��ORRWLQJ��DQG�YLROHQWO\�DWWDFNHG�

&DSLWRO�3ROLFH�RIILFHUV�´���([KLELW�3�������������

��� 2Q�)HEUXDU\�����������6HQDWRU�0LWFK�0F&RQQHOO�VWDWHG�RQ�WKH�IORRU�RI�WKH�6HQDWH�WKDW�WKH�

SHRSOH�ZKR�HQWHUHG�WKH�&DSLWRO�RQ�-DQXDU\���KDG�³DWWDFNHG�WKHLU�RZQ�JRYHUQPHQW�´��([KLELW�3�����

S��6�������³7KH\�XVHG�WHUURULVP�WR�WU\�WR�VWRS�D�VSHFLILF�SLHFH�RI�GRPHVWLF�EXVLQHVV�WKH\�GLG�QRW�

OLNH�´�KH�FRQWLQXHG���Id.  ³)HOORZ�$PHULFDQV�EHDW�DQG�EORRGLHG�RXU�RZQ�SROLFH���7KH\�VWRUPHG�WKH�

6HQDWH�IORRU���7KH\�WULHG�WR�KXQW�GRZQ�WKH�6SHDNHU�RI�WKH�+RXVH���7KH\�EXLOW�D�JDOORZV�DQG�FKDQWHG�

DERXW�PXUGHULQJ�WKH�9LFH�3UHVLGHQW�´��Id.�

��� 7KH�-DQXDU\����������MRLQW�VHVVLRQ�RI�&RQJUHVV�ZDV�VXVSHQGHG�GXULQJ�WKH�,QYDVLRQ��DQG�WKH�

PHPEHUV�RI�&RQJUHVV�WRRN�VKHOWHU���7KH�6HQDWH�GLG�QRW�UHFRQYHQH�XQWLO������S�P�� ��See 3����DW�

6����� �7KH�+RXVH� UHFRQYHQHG� DW� ����� S�P�� � �See id. DW� S��+����� �&RQJUHVV� GLG� QRW� FHUWLI\� WKH�

(OHFWRUDO�&ROOHJH�YRWHV�XQWLO������D�P��

��� 'XULQJ�WKH�,QYDVLRQ��5HS��*UHHQH�WRRN�VKHOWHU�LQ�D�VHFXUH�ORFDWLRQ�LQ�WKH�&DSLWRO�ZLWK�RWKHU�

PHPEHUV�RI�&RQJUHVV���:KLOH�VKHOWHULQJ�LQ�WKH�FORDN�URRP�LQVLGH�WKH�+RXVH�&KDPEHU��5HS��*UHHQH�

UHFRUGHG�DQG�WUDQVPLWWHG�D�YLGHR��D�FRS\�RI�ZKLFK�ZDV�DGPLWWHG�LQWR�HYLGHQFH�DV�([KLELW�5����DQG�

D�WUDQVFULSW�RI�ZKLFK�ZDV�DGPLWWHG�DV�([KLELW�5�����,Q�WKLV�YLGHR��5HS��*UHHQH�VWDWHG���

+L��HYHU\RQH���7KLV�LV�&RQJUHVVZRPDQ�0DUMRULH�7D\ORU�*UHHQH���,�DP�SXWWLQJ�RXW�D�
PHVVDJH� WR� \RX� DOO� MXVW� OHWWLQJ� \RX� NQRZ� IRU� DOO� WKH� JUHDW� SHRSOH�� ZRQGHUIXO�
$PHULFDQV�ZKR�VXSSRUW�3UHVLGHQW�7UXPS�WKDW�DUH�KHUH�LQ�:DVKLQJWRQ��'�&��WRGD\��
WRGD\�LV�D�WLPH�WR�VXSSRUW�\RXU�3UHVLGHQW��DQG�MXVW�NQRZ�WKDW�ZH¶UH�ILJKWLQJ�IRU�\RX�
KHUH�LQ�WKH�&DSLWRO�LQ�&RQJUHVV��ILJKWLQJ�IRU�\RXU�YRWH�DQG�ILJKWLQJ�IRU�3UHVLGHQW�
7UXPS��

6R�,�XUJH�\RX�WR�UHPDLQ�FDOP���,�XUJH�\RX�WR�KDYH�D�SHDFHIXO�SURWHVW���0DNH�VXUH�
WKDW�HYHU\RQH�LV�VDIH�DQG�SURWHFWHG��DQG�OHW¶V�GR�WKLV�LQ�D�²�LQ�D�SHDFHIXO�PDQQHU���
7KLV�LV�²�WKLV�LV�QRW�D�WLPH�IRU�YLROHQFH���7KLV�LV�D�WLPH�WR�VXSSRUW�3UHVLGHQW�7UXPS��
VXSSRUW�RXU�HOHFWLRQ�LQWHJULW\��DQG�VXSSRUW�WKLV�LPSRUWDQW�SURFHVV�WKDW�ZH¶UH�JRLQJ�
WKURXJK�LQ�&RQJUHVV�ZKHUH�ZH¶UH�DOORZHG�WR�REMHFW��
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6R� WKLV� LV�²� WKLV� LV� YHU\� LPSRUWDQW�� VR� ,� XUJH� \RX� WR� VWD\� FDOP�� � %H� WKH� JUHDW�
$PHULFDQ�SHRSOH�WKDW�²�WKDW�,�NQRZ�\RX�DUH��DQG�MXVW�NQRZ�WKDW�ZH¶UH�²�ZH¶UH�LQ�
KHUH�ILJKWLQJ�IRU�\RX��
�

�([KLELWV�5����5����7HVWLPRQ\�RI�5HS��*UHHQH��7U��������������
�

��� $IWHU�RUGHU�ZDV�UHVWRUHG�LQ�WKH�&DSLWRO��&RQJUHVV�UHFRQYHQHG�DQG�XOWLPDWHO\�FHUWLILHG�WKH�

UHVXOWV�RI�WKH�(OHFWRUDO�&ROOHJH�YRWH�DW�DSSUR[LPDWHO\������D�P��RQ�-DQXDU\������������6WLSXODWLRQ� 

�����([KLELW�3������

��� 5HS��*UHHQH�ILOHG�KHU�FDQGLGDF\�IRU�WKH�XSFRPLQJ�PLGWHUP�HOHFWLRQV�IRU�*HRUJLD¶V���WK�

&RQJUHVVLRQDO�'LVWULFW�RQ�0DUFK�����������6KH�ILOHG�DQ�DPHQGHG�QRWLFH�RI�FDQGLGDF\�RQ�0DUFK�����

��������6WLSXODWLRQ��������

��� 7ZR� ZHHNV� ODWHU�� RQ�0DUFK� ���� ������ &KDOOHQJHUV� ILOHG� DQ� RIILFLDO� FKDOOHQJH� WR� 5HS��

*UHHQH¶V�TXDOLILFDWLRQV�WR�VHUYH�DV�D�PHPEHU�RI�&RQJUHVV�ZLWK�WKH�*HRUJLD�6HFUHWDU\�RI�6WDWH¶V�

RIILFH�SXUVXDQW�WR�2�&�*�$�������������

��� 7KH�SDUWLHV�DFNQRZOHGJH�WKDW�WKH�EDOORWV�IRU�WKH�0D\�SULPDU\�DW�LVVXH�LQ�WKLV�PDWWHU�KDYH�

EHHQ�SULQWHG���5HS��*UHHQH¶V�QDPH�LV�RQ�WKH�SULQWHG�EDOORW�����

��� ,Q� KHU� WHVWLPRQ\� DW� WKH� KHDULQJ� RI� WKLV� PDWWHU�� 5HS�� *UHHQH� GHQLHG� KDYLQJ� DGYDQFH�

NQRZOHGJH� RI� WKH� ,QYDVLRQ�� RU� WKDW� VKH�ZDV� LQ� DQ\�ZD\� LQYROYHG� LQ� LWV� SODQQLQJ� RU� H[HFXWLRQ���

�7HVWLPRQ\�RI�5HS��*UHHQH��7U��������������������������������±�������±������������±������6KH�

WHVWLILHG�WKDW�VKH�ZDV�XQDZDUH�RI�DFWLYLWLHV�E\�FHUWDLQ�SHUVRQV�LQYROYHG�LQ�WKH�,QYDVLRQ����Id.��7U��

������������������������������±�������±������6KH�WHVWLILHG�WKDW�VKH�GLG�QRW�NQRZ�WKDW�³����´�ZDV�

EHLQJ�XVHG�E\�VRPH�RI�WKH�SHUVRQV�ZKR�LQYDGHG�WKH�&DSLWRO�DV�D�³FRGH�ZRUG´�IRU�D�YLROHQW�DWWHPSW�

WR� VWRS� WKH�&RQJUHVV� IURP�SURFHHGLQJ�ZLWK� FHUWLILFDWLRQ�RI� WKH� UHVXOWV�RI� WKH������SUHVLGHQWLDO�

HOHFWLRQ���Id.�7U�������������������������������������6KH�WHVWLILHG�WKDW�KHU�UHIHUHQFHV�WR�³����´�RU�

³WKLV�LV�RXU������PRPHQW´�LQ�WKH�1HZVPD[�,QWHUYLHZ�RU�RWKHU�VWDWHPHQWV�PDGH�DIWHU�WDNLQJ�WKH�

�
��See Greene v. Raffensperger��1R�����FY������$7�������8�6��'LVW��/(;,6��������DW�
���1�'��*D��$SU�������������
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RDWK�ZHUH�UHIHUHQFHV�WR�KHU�HIIRUWV�WR�ODZIXOO\�FKDOOHQJH�HOHFWRUDO�YRWHV�RQ�-DQXDU\������������Id.��

7U���������������+HU�FDOOV�IRU�VXSSRUWHUV�WR�FRPH�WR�:DVKLQJWRQ��'�&���VKH�DVVHUWHG��ZHUH�LQWHQGHG�

WR�LQYLWH�WKHP�WR�DWWHQG�SHDFHIXO�GHPRQVWUDWLRQV��DQG�QRW�PHDQW�WR�LQGXFH�WKHP�WR�HQJDJH�LQ�YLROHQW�

EHKDYLRU����7HVWLPRQ\�RI�5HS��*UHHQH��7U�������������

IV. Conclusions of Law 

� A. The Burden of Proof 

� �,Q�WKH�$SULO����2UGHU��WKH�XQGHUVLJQHG�UXOHG�WKDW�WKH�EXUGHQ�RI�SURRI�LQ�WKLV�PDWWHU�PXVW�

EH�SODFHG�XSRQ�&KDOOHQJHUV��QRWLQJ� WKDW�� LQ� WKH� LQWHUHVWV�RI� MXVWLFH��5HS��*UHHQH�VKRXOG�QRW�EH�

UHTXLUHG�WR�³SURYH�D�QHJDWLYH´�DQG�DIILUPDWLYHO\�HVWDEOLVK�VKH�GLG�QRW�HQJDJH�LQ�DQ�LQVXUUHFWLRQ���

*D��&RPS��5��	�5HJV�������������������7KHUHIRUH��&KDOOHQJHUV�KDG�WKH�EXUGHQ�RI�HVWDEOLVKLQJ�WKDW�

5HS��*UHHQH�LV�GLVTXDOLILHG���7R�GR�VR��WKH\�ZHUH�UHTXLUHG�WR�SURYH��E\�D�SUHSRQGHUDQFH�RI�WKH�

HYLGHQFH�� WKDW�5HS��*UHHQH��KDYLQJ� ³SUHYLRXVO\� WDNHQ�DQ�RDWK� DV� D�PHPEHU�RI�&RQJUHVV�������WR�

VXSSRUW�WKH�&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV�������HQJDJHG�LQ�LQVXUUHFWLRQ�RU�UHEHOOLRQ�DJDLQVW�WKH�

VDPH�� RU� >JDYH@� DLG� RU� FRPIRUW� WR� WKH� HQHPLHV� WKHUHRI´� XQGHU� WKH� ��WK� $PHQGPHQW� WR� WKH�

&RQVWLWXWLRQ���*D��&RPS��5��	�5HJV������������������ 

B. Elements of the Disqualification Clause��

7R�SURYH�WKDW�WKH�'LVTXDOLILFDWLRQ�&ODXVH�EDUV�5HS��*UHHQH¶V�FDQGLGDF\��&KDOOHQJHUV�PXVW�

VKRZ�WKDW��

��L��after�5HS��*UHHQH�WRRN�an oath�WR�GHIHQG�WKH�&RQVWLWXWLRQ�

�LL��VKH�engaged 

�LLL��LQ�insurrection�DJDLQVW�WKH�&RQVWLWXWLRQ��

See 8�6��&2167��DPHQG��;,9�������

� C. The Oath   

7KH� SDUWLHV� KDYH� VWLSXODWHG� WKDW� WKH� ILUVW� WLPH�5HS��*UHHQH� WRRN� DQ� RDWK� WR� GHIHQG� WKH�
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&RQVWLWXWLRQ�ZDV�-DQXDU\����������ZKHQ�VKH�ZDV�VZRUQ�LQ�DV�D�PHPEHU�RI�&RQJUHVV���7KHUHIRUH��

RQO\�FRQGXFW�E\�5HS��*UHHQH�RFFXUULQJ�DIWHU�WDNLQJ�WKDW�RDWK�RQ�-DQXDU\����������LV�UHOHYDQW�LQ�

GHWHUPLQLQJ�ZKHWKHU� WKH� 'LVTXDOLILFDWLRQ� &ODXVH� DSSOLHV�� � See 8�6�� &2167�� DPHQG�� ;,9�� ������

6LPLODUO\��VWDWHPHQWV�PDGH�E\�5HS��*UHHQH�DQG�DFWLRQV�WDNHQ�E\�KHU�SULRU�WR�KHU�WDNLQJ�RI�WKH�RDWK�

RQ�-DQXDU\����������DUH�RQO\�UHOHYDQW��DQG�FDQ�RQO\�EH�FRQVLGHUHG��WR�WKH�H[WHQW�WKH\�H[SODLQ�KHU�

FRQGXFW�RFFXUULQJ�after�WKH�WDNLQJ�RI�WKH�RDWK���,Q�RWKHU�ZRUGV��FRQGXFW�SULRU�WR�-DQXDU\���PD\�QRW��

VWDQGLQJ�DORQH��GLVTXDOLI\�5HS��*UHHQH��EXW�PD\�EH�XVHG� WR� VKRZ� WKDW�FRQGXFW�after -DQXDU\���

DPRXQWHG�WR�³HQJDJ>LQJ@�LQ�LQVXUUHFWLRQ�RU�UHEHOOLRQ�´�

D. “Engage”   

7KHUH�DSSHDU� WR�EH� WZR� MXGLFLDO�RSLQLRQV� WKDW�KDYH�FRQVLGHUHG� WKH�PHDQLQJ�RI� WKH�ZRUG�

³HQJDJH´�DV�XVHG�LQ�WKH�'LVTXDOLILFDWLRQ�&ODXVH���See United States v. Powell�����1�&�������������

�GHILQLQJ�³HQJDJH´�DV�³D�YROXQWDU\�HIIRUW�WR�DVVLVW�WKH�,QVXUUHFWLRQ�������DQG�WR�EULQJ�LW�WR�D�VXFFHVVIXO�

>IURP�LQVXUUHFWLRQLVWV¶�SHUVSHFWLYH@� WHUPLQDWLRQ´����Worthy v. Barrett�����1�&������������������

�GHILQLQJ�³HQJDJH´�DV�³>Y@ROXQWDULO\�DLGLQJ�WKH�UHEHOOLRQ�E\�SHUVRQDO�VHUYLFH�RU�E\�FRQWULEXWLRQV��

RWKHU�WKDQ�FKDULWDEOH��RI�DQ\WKLQJ�WKDW�ZDV�XVHIXO�RU�QHFHVVDU\´����

,W�DSSHDUV�WKDW�LW�LV�QRW�QHFHVVDU\�WKDW�DQ�LQGLYLGXDO�SHUVRQDOO\�FRPPLW�DQ�DFW�RI�YLROHQFH�

WR�KDYH�³HQJDJHG´�LQ�LQVXUUHFWLRQ���See Powell�����1�&��DW������GHIHQGDQW�SDLG�WR�avoid VHUYLQJ�LQ�

&RQIHGHUDWH�$UP\���Worthy�����1�&��DW������GHIHQGDQW�VLPSO\�VHUYHG�DV�FRXQW\�VKHULII����1RU�GRHV�

³HQJDJHPHQW´�UHTXLUH�SUHYLRXV�FRQYLFWLRQ�RI�D�FULPLQDO�RIIHQVH���See, e.g.��Powell�����1�&��DW�����

�GHIHQGDQW�QRW�FKDUJHG�ZLWK�DQ\�SULRU�FULPH���Worthy�����1�&��DW������GHIHQGDQW�QRW�FKDUJHG�ZLWK�

DQ\�FULPH���In re Tate�����1�&��������������GHIHQGDQW�QRW�FKDUJHG�ZLWK�DQ\�FULPH���*HUDUG�1��

0DJOLRFFD��Amnesty and Section Three of the Fourteenth Amendment�����&2167��&200(17������

�
��See also United States v. Powell�����)��&DV������������&�&�'�1�&���������
��7KH�Worthy-Powell VWDQGDUG�DSSHDUV�WR�SURYLGH�WKH�RQO\�MXGLFLDO�FRQVWUXFWLRQ�RI�³HQJDJH´�XQGHU�WKH�'LVTXDOLILFDWLRQ�
&ODXVH���See also In re Tate�����1�&��������������DSSO\LQJ�Worthy�����
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��±��� ������� �LQ� VSHFLDO� FRQJUHVVLRQDO� DFWLRQ� LQ� ����� WR� HQIRUFH� 6HFWLRQ� 7KUHH� DQG� UHPRYH�

*HRUJLD�OHJLVODWRUV��QRQH�RI�WKH�OHJLVODWRUV�KDG�EHHQ�FKDUJHG�FULPLQDOO\����

5HS��*UHHQH�SRLQWV�WR�WKH�XVH�RI�ZRUG�³HQJDJH´�LQ�D�VLPLODUO\�ZRUGHG������VWDWXWH�ZLWK�

PRUH� VHYHUH� FRQVHTXHQFHV� �GLVHQIUDQFKLVHPHQW�� WKDQ� WKH� 'LVTXDOLILFDWLRQ� &ODXVH�� � 7KH� WKHQ�

$WWRUQH\�*HQHUDO�FRQVWUXHG�WKDW�VWDWXWH�WR�UHTXLUH�³VRPH�GLUHFW�RYHUW�DFW��GRQH�ZLWK�WKH�LQWHQW�WR�

IXUWKHU�WKH�UHEHOOLRQ�´����2S��$WW¶\�*HQ��������������������7KH�DXWKRULW\�GRHV�QRW�LQGLFDWH�WKDW�D�

SULRU�FULPLQDO�FRQYLFWLRQ�LV�QHFHVVDU\ WR�WULJJHU�WKH�'LVTXDOLILFDWLRQ�&ODXVH��

2Q�EDODQFH��WKHUHIRUH��LW�DSSHDUV�WKDW�³HQJDJH´�LQFOXGHV�RYHUW�DFWLRQV�DQG��LQ�FHUWDLQ�OLPLWHG�

FRQWH[WV��ZRUGV�XVHG�LQ�IXUWKHUDQFH�RI�WKH�LQVXUUHFWLRQV�DQG�DVVRFLDWHG�DFWLRQV���³0HUHO\�GLVOR\DO�

VHQWLPHQWV�RU�H[SUHVVLRQV´�GR�QRW�DSSHDU�EH�VXIILFLHQW���Id.��%XW�PDUFKLQJ�RUGHUV�RU�LQVWUXFWLRQV�WR�

FDSWXUH�D�SDUWLFXODU�REMHFWLYH��RU�WR�GLVUXSW�RU�REVWUXFW�D�SDUWLFXODU�JRYHUQPHQW�SURFHHGLQJ��ZRXOG�

DSSHDU�WR�FRQVWLWXWH�³HQJDJHPHQW´�XQGHU�WKH�Worthy�Powell VWDQGDUG���7R�WKH�H[WHQW��LI�DQ\��WKDW�

DQ�³RYHUW�DFW´�PD\�EH�QHHGHG��see id.�� LW�ZRXOG�DSSHDU�WKDW� LQ�FHUWDLQ�FLUFXPVWDQFHV�ZRUGV�FDQ�

FRQVWLWXWH�DQ�³RYHUW�DFW�´�MXVW�DV�ZRUGV�PD\�FRQVWLWXWH�DQ�³RYHUW�DFW´�XQGHU�WKH�7UHDVRQ�&ODXVH��

e.g., Chandler v. United States������)��G������������VW�&LU���������HQXPHUDWLQJ�H[DPSOHV��VXFK�DV�

FRQYH\LQJ�PLOLWDU\� LQWHOOLJHQFH� WR� WKH� HQHP\��� RU� IRU� SXUSRVHV� RI� FRQVSLUDF\� ODZ�� e.g.��United 

States v. Donner������)��G������������WK�&LU���������HYHQ�³FRQVWLWXWLRQDOO\�SURWHFWHG�VSHHFK�PD\�

QHYHUWKHOHVV�EH�DQ�RYHUW�DFW�LQ�D�FRQVSLUDF\�FKDUJH´���

&KDOOHQJHUV�DUJXH�WKDW�5HS��*UHHQH¶V�VSHHFKHV��WH[WV��WZHHWV��DQG�DSSHDUDQFHV�HYLGHQFH�D�

ORQJ�WHUP� SODQ� WR� IRPHQW� DQ� LQVXUUHFWLRQ� RQ� -DQXDU\� �� LQ� RUGHU� WR� SUHYHQW� &RQJUHVV� IURP�

FRPSOHWLQJ� LWV� &RQVWLWXWLRQDO� GXWLHV� LQ� FHUWLI\LQJ� WKH� HOHFWLRQ� RI� 3UHVLGHQW� %LGHQ�� � 8QGHU�

&KDOOHQJHUV¶�YLHZ�RI� WKH�HYLGHQFH��5HS��*UHHQH�ZDV�SODQQLQJ�DQG� IXUWKHULQJ� LQVXUUHFWLRQ� ORQJ�

�
��5DWKHU�WKDQ�UHTXLUH�D�FULPLQDO�FRQYLFWLRQ�DV�D�SUHUHTXLVLWH�WR�D�FLYLO�DFWLRQ�WR�GLVTXDOLI\�DQ�RIILFHKROGHU��&RQJUHVV�
GLG�WKH�UHYHUVH�DQG�LPSRVHG�FULPLQDO�SHQDOWLHV�IRU�WKRVH�ZKR�KHOG�RIILFH�LQ�GHILDQFH�RI�WKH�'LVTXDOLILFDWLRQ�&ODXVH���
See $FW�RI�0D\�����������FK����������������6WDW������������
�
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EHIRUH�VKH�WRRN�RIILFH���7KLV�SODQ��WKH\�FRQWHQG��EHJDQ�DV�VRRQ�DV�LW�ZDV�FOHDU�WKDW�3UHVLGHQW�7UXPS�

ZRXOG�ORVH�WKH������HOHFWLRQ���8QGHU�&KDOOHQJHUV¶�YLHZ�RI�WKH�HYLGHQFH��WKH�-DQXDU\���,QYDVLRQ�

ZDV�³3ODQ�%�´�WR�EH�WULJJHUHG�ZKHQ�HIIRUWV�WR�REMHFW�WR�WKH�(OHFWRUDO�&ROOHJH�YRWHV�DQG�WR�SHUVXDGH�

9LFH� 3UHVLGHQW� 3HQFH� WR� UHIXVH� WKH� FHUWLILFDWLRQ� RI� 3UHVLGHQW� %LGHQ� IDLOHG�� � 3HWLWLRQHUV¶� 3RVW�

+HDULQJ�%ULHI��SS���������7U�������

7KH� GLIILFXOW\� ZLWK� &KDOOHQJHUV¶� WKHRU\� LV� WKH� ODFN� RI� HYLGHQFH�� � :KDWHYHU� WKH� H[DFW�

SDUDPHWHUV�RI�WKH�PHDQLQJ�RI�³HQJDJH´�DV�XVHG�LQ�WKH���WK�$PHQGPHQW��DQG�DVVXPLQJ�IRU�WKHVH�

SXUSRVHV�WKDW�WKH�,QYDVLRQ�ZDV�DQ�LQVXUUHFWLRQ��&KDOOHQJHUV�KDYH�SURGXFHG�LQVXIILFLHQW�HYLGHQFH�

WR�VKRZ�WKDW�5HS��*UHHQH�³HQJDJHG´�LQ�WKDW�LQVXUUHFWLRQ�DIWHU�VKH�WRRN�WKH�RDWK�RI�RIILFH�RQ�-DQXDU\�

����������,Q�VKRUW��HYHQ�DVVXPLQJ��DUJXHQGR��WKDW�WKH�,QYDVLRQ�ZDV�DQ�LQVXUUHFWLRQ��&KDOOHQJHUV�

SUHVHQWHG� QR� SHUVXDVLYH� HYLGHQFH� 5HS�� *UHHQH� WRRN� any� DFWLRQ²GLUHFW� SK\VLFDO� HIIRUWV��

FRQWULEXWLRQ� RI� SHUVRQDO� VHUYLFHV� RU� FDSLWDO�� LVVXDQFH� RI� GLUHFWLYHV� RU� PDUFKLQJ� RUGHUV��

WUDQVPLVVLRQV�RI�LQWHOOLJHQFH��RU�HYHQ�VWDWHPHQWV�RI�HQFRXUDJHPHQW²LQ�IXUWKHUDQFH�WKHUHRI�RQ�RU�

DIWHU�-DQXDU\����������

7KHUH�LV�QR�HYLGHQFH�WR�VKRZ�WKDW�5HS��*UHHQH�SDUWLFLSDWHG�LQ�WKH�,QYDVLRQ�LWVHOI���7R�WKH�

FRQWUDU\��WKH�HYLGHQFH�VKRZV�WKDW�VKH�ZDV�LQVLGH�WKH�&DSLWRO�EXLOGLQJ�DW�WKH�WLPH��DQG�XQDZDUH�RI�

WKH�,QYDVLRQ�XQWLO�SURFHHGLQJV�ZHUH�VXVSHQGHG�DW�DSSUR[LPDWHO\������S�P��RQ�-DQXDU\������������

)XUWKHU�� WKHUH� LV� QR� HYLGHQFH� VKRZLQJ� WKDW� DIWHU� -DQXDU\� ��� ������ 5HS�� *UHHQH�

FRPPXQLFDWHG�ZLWK�RU�LVVXHG�GLUHFWLYHV�WR�SHUVRQV�ZKR�HQJDJHG�LQ�WKH�,QYDVLRQ���&KDOOHQJHUV�SRLQW�

WR�5HS��*UHHQH¶V�DSSDUHQW�SULRU�FRQWDFW�ZLWK�FHUWDLQ�SHUVRQV��VXFK�DV�$QWKRQ\�$JXHUR���7KH\�SRLQW�

WR�SRVWLQJV�IURP�YDULRXV�SHUVRQV��VXFK�DV�$OL�$OH[DQGHU���%XW�WKH�HYLGHQFH�GRHV�QRW�VKRZ�WKDW�5HS��

*UHHQH� ZDV� LQ� FRQWDFW� ZLWK�� GLUHFWHG�� RU� DVVLVWHG� WKHVH� LQGLYLGXDOV�� RU� LQGHHG� DQ\RQH�� LQ� WKH�

SODQQLQJ�RU�H[HFXWLRQ�RI�WKH�,QYDVLRQ���5HS��*UHHQH�GHQLHV�DQ\�VXFK�FRQWDFW�RU�LQYROYHPHQW�DQG�

WKDW�GHQLDO�VWDQGV�XQFKDOOHQJHG�E\�RWKHU�WHVWLPRQ\�RU�GRFXPHQWDU\�HYLGHQFH����
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&KDOOHQJHUV� PDNH� D� YDOLDQW� HIIRUW� WR� VXSSRUW� LQIHUHQFHV� WKDW� 5HS�� *UHHQH� ZDV� DQ�

LQVXUUHFWLRQLVW��EXW�WKH�HYLGHQFH�LV�ODFNLQJ��DQG�WKH�&RXUW�LV�QRW�SHUVXDGHG���7KH�HYLGHQFH�VKRZV�

WKDW�SULRU�WR�-DQXDU\����������5HS��*UHHQH�HQJDJHG�LQ�PRQWKV�RI�KHDWHG�SROLWLFDO�UKHWRULF�FORWKHG�

ZLWK�VWURQJ��VW�$PHQGPHQW�SURWHFWLRQV���NAACP v. Claiborne Hardware Co.� ����8�6�����������

��������see also�Brandenburg v. Ohio� ����8�6���������������7KH�HYLGHQFH�GRHV�QRW�VKRZ�5HS��

*UHHQH�HQJDJHG� LQ�PRQWKV�RI�SODQQLQJ�DQG�SORWWLQJ� WR�EULQJ�DERXW� WKH� ,QYDVLRQ�DQG�GHIHDW� WKH�

RUGHUO\� WUDQVIHU� RI� SRZHU� SURYLGHG� IRU� LQ� RXU�&RQVWLWXWLRQ�� �+HU� SXEOLF� VWDWHPHQWV� DQG� KHDWHG�

UKHWRULF�PD\�ZHOO�KDYH�FRQWULEXWHG�WR�WKH�HQYLURQPHQW�WKDW�XOWLPDWHO\�OHG�WR�WKH�,QYDVLRQ����See�

6HQ��0F&RQQHOO¶V�5HPDUNV��3�������%XW�H[SUHVVLQJ�FRQVWLWXWLRQDOO\�SURWHFWHG�SROLWLFDO�YLHZV��QR�

PDWWHU�KRZ�DEHUUDQW�WKH\�PD\�EH��SULRU�WR�EHLQJ�VZRUQ�LQ�DV�D�5HSUHVHQWDWLYH�LV�QRW�HQJDJLQJ�LQ�

LQVXUUHFWLRQ�XQGHU�WKH���WK�$PHQGPHQW��

&KDOOHQJHUV�SRLQW�WR�5HS��*UHHQH¶V�VWDWHPHQW�GXULQJ�WKH�1HZVPD[�,QWHUYLHZ�RQ�-DQXDU\�

���������DV�D�OLWHUDO�FDOO�WR�DUPV�WR�VWRUP�WKH�&DSLWRO���3HWLWLRQHUV¶�3RVW�+HDULQJ�%ULHI��SS����������

7KH�&RXUW�ILQGV�WKLV�WR�EH�WKH�RQO\�FRQGXFW�WKDW�FRXOG�HYHQ�SRVVLEO\�EH�LQWHUSUHWHG�DV�WULJJHULQJ�

WKH�'LVTXDOLILFDWLRQ�&ODXVH���,I�WKLV�VWDWHPHQW�ZDV�LQ�IDFW�D�FRGHG�PHVVDJH�IURP�5HS��*UHHQH�WR�

KHU�FR�FRQVSLUDWRUV�WR�JR�IRUZDUG�ZLWK�D�SUHYLRXVO\�SODQQHG�LQFXUVLRQ�LQWR�WKH�&DSLWRO��LW�PLJKW�

FRQVWLWXWH�DQ�RYHUW�DFW�DQG�RQH�WKDW�RFFXUUHG�DIWHU�VKH�WRRN�KHU�RDWK�DV�5HSUHVHQWDWLYH���%DVHG�RQ�

WKH�HYLGHQFH��WKH�&RXUW�LV�XQSHUVXDGHG�WKDW�5HS��*UHHQH¶V�DPELJXRXV�VWDWHPHQW�WKDW�³>W@KLV�LV�RXU�

�����PRPHQW´�ZDV� D� FRGHG� FDOO� WR� YLROHQW� LQVXUUHFWLRQ� RQ� -DQXDU\� ��� ������ �+HDWHG� SROLWLFDO�

UKHWRULF"��<HV���(QFRXUDJHPHQW�WR�VXSSRUWHUV�RI�HIIRUWV�WR�SUHYHQW�FHUWLILFDWLRQ�RI�WKH�HOHFWLRQ�RI�

3UHVLGHQW�%LGHQ"��<HV���(QFRXUDJHPHQW�WR�DWWHQG�WKH�6DYH�$PHULFD�5DOO\�RU�RWKHU�UDOOLHV�DQG�WR�

GHPRQVWUDWH�DJDLQVW�WKH�FHUWLILFDWLRQ�RI�WKH�HOHFWLRQ�UHVXOWV"��<HV���$�FDOO�WR�DUPV�IRU�FRQVXPPDWLRQ�

RI�D�SUH�SODQQHG�YLROHQW� UHYROXWLRQ"� �1R�� � ,W� LV� LPSRVVLEOH� IRU� WKH�&RXUW� WR�FRQFOXGH� IURP� WKLV�

YDJXH�� DPELJXRXV� VWDWHPHQW� WKDW� 5HS�� *UHHQH� ZDV� FRPSOLFLW� LQ� D� PRQWKV�ORQJ� HQWHUSULVH� WR�
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REVWUXFW�WKH�SHDFHIXO�WUDQVIHU�RI�SUHVLGHQWLDO�SRZHU�ZLWKRXW�PDNLQJ�DQ�HQRUPRXV�XQVXEVWDQWLDWHG�

OHDS��

7KLV�FDVH��OLNH�DOO�FDVHV�LQ�DOO�OHJDO�SURFHHGLQJV��PXVW�EH�GHFLGHG�EDVHG�XSRQ�WKH�HYLGHQFH�

DGGXFHG�DW�WKH�KHDULQJ���,W�LV�WUXH�WKDW�DEVHQFH�RI�HYLGHQFH�LV�QRW�HYLGHQFH�RI�DEVHQFH���%XW�WKH�

DEVHQFH�RI�HYLGHQFH�VXSSRUWLQJ�&KDOOHQJHUV¶�FDVH�PHDQV�WKDW�WKH\�KDYH�IDLOHG�WR�PHHW�WKHLU�EXUGHQ�

RI�SURRI�DQG�HVWDEOLVK�WKDW�5HS��*UHHQH�HQJDJHG�LQ�LQVXUUHFWLRQ�DW�VRPH�WLPH�DIWHU�WDNLQJ�KHU�RDWK�

RQ� -DQXDU\� ��� ������ � 7KLV�PDWWHU�PXVW� EH� GHFLGHG� EDVHG� XSRQ� D� SUHSRQGHUDQFH� RI� DGPLVVLEOH�

HYLGHQFH���2QH�DPELJXRXV�VWDWHPHQW�RQ�-DQXDU\����������ZKLFK�DSSHDUV�WR�EH�WKH�RQO\�GLUHFW�SRVW�

RDWK�HYLGHQFH�VXSSRUWLQJ�&KDOOHQJHUV¶�FDVH��LV�VLPSO\�QRW�HQRXJK���&KDOOHQJHUV�KDYH�IDLOHG�WR�PHHW�

WKHLU�EXUGHQ�RI�SURRI��

E. Insurrection 

7KH�SDUWLHV�DQG�WKH�&RXUW�DJUHH�WKDW�WKH�DFWLRQV�RI�WKH�SDUWLFLSDQWV�LQ�WKH�,QYDVLRQ�ZHUH�

GHVSLFDEOH�� �7KH� SDUWLHV� VWURQJO\� GLVDJUHH�� KRZHYHU�� DV� WR�ZKHWKHU� WKH� ,QYDVLRQ� FRQVWLWXWHG� DQ�

³LQVXUUHFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH���WK�$PHQGPHQW���7KH\�SURIIHU�FRPSHWLQJ�GHILQLWLRQV�RI�

WKH�PHDQLQJ�RI�WKH�WHUP�³LQVXUUHFWLRQ´�DV�XVHG�LQ�WKH���WK�$PHQGPHQW�DQG�ZKHWKHU�WKH�HYHQWV�RI�

WKH�,QYDVLRQ�PHHW�WKRVH�GHILQLWLRQV����

7KH�HYHQWV� WKDW�RFFXUUHG�RQ�-DQXDU\����������DUH� WUXO\� WUDJLF�� �0XOWLSOH�OLYHV�ZHUH� ORVW��

LQFOXGLQJ� WKRVH�RI� ODZ� HQIRUFHPHQW�RIILFHUV�ZKR�GLHG�GHIHQGLQJ� WKH�&DSLWRO�� �0DQ\� VXVWDLQHG�

LQMXULHV��VRPH�RI�WKHP�SHUPDQHQW�DQG�OLIH�FKDQJLQJ���7KH�FLWDGHO�RI�GHPRFUDF\��WKH�8�6��&DSLWRO��

ZDV� YLROHQWO\� EUHDFKHG� LQ� WKH� PRVW� VHULRXV� LQFXUVLRQ� LQ� ���� \HDUV�� � 0HPEHUV� RI� &RQJUHVV��

LQFOXGLQJ�5HS��*UHHQH��ZHUH� IRUFHG� WR� WDNH� VKHOWHU� IRU� VHYHUDO� KRXUV� WR�DYRLG� WKH�ZUDWK�RI� WKH�

LQYDGHUV�� � &RQJUHVV� ZDV� XQDEOH� WR� SHUIRUP� LWV� REOLJDWLRQV� XQGHU� WKH� ��WK� $PHQGPHQW� WR� WKH�

&RQVWLWXWLRQ���,W�LV�DPRQJ�WKH�VDGGHVW�DQG�PRVW�WUDJLF�GD\V�LQ�WKH�KLVWRU\�RI�RXU�$PHULFDQ�5HSXEOLF���

7KH�ZHOO�GRFXPHQWHG�LPDJHV�RI�WKH�HYHQWV�RI�WKH�GD\�DUH�SDLQIXO�LQ�WKH�H[WUHPH����
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:KHWKHU�WKH�,QYDVLRQ�RI�-DQXDU\���DPRXQWHG�WR�DQ�LQVXUUHFWLRQ�LV�DQ�LVVXH�RI�WUHPHQGRXV�

LPSRUWDQFH�WR�DOO�$PHULFDQV�DQG�RQH�WKDW�PD\�\HW�EH�DGGUHVVHG���+RZHYHU��LW�LV�QRW�D�TXHVWLRQ�IRU�

WKLV�&RXUW�WR�DQVZHU�DW�WKLV�WLPH���%HFDXVH�WKH�&RXUW�ILQGV�5HS��*UHHQH�GLG�QRW�³HQJDJH´�LQ�WKH�

,QYDVLRQ��HLWKHU�DV�D�GLUHFW�SDUWLFLSDQW�RU�LQ� LWV�SODQQLQJ�DQG�H[HFXWLRQ��DIWHU�WDNLQJ�KHU�RDWK�RQ�

-DQXDU\���������� LW� LV�QRW�QHFHVVDU\�WR�DGGUHVV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�HYHQWV�RI�-DQXDU\���

FRQVWLWXWHG�DQ�³LQVXUUHFWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI�WKH���WK�$PHQGPHQW����

F. Constitutional and Other Issues  

1. Constitutional Claims   

7KH�&RQVWLWXWLRQ��LQFOXGLQJ�WKH���WK�$PHQGPHQW��LV�WKH�6XSUHPH�/DZ�RI�WKLV�FRXQWU\�DQG�

LV�ELQGLQJ�RQ�HYHU\�FRXUW�DQG�HYHU\�JRYHUQPHQW�DJHQF\���/LNHZLVH��DFWV�RI�&RQJUHVV��LQFOXGLQJ�

WKH�$PQHVW\�$FW�RI�������DUH�WKH�ODZ�RI�WKH�ODQG�E\�YLUWXH�RI�WKH�6XSUHPDF\�&ODXVH���/LNH�DQ\�

FRXUW��26$+�MXGJHV�DUH�UHTXLUHG�WR�IROORZ�DQG�DSSO\�WKH�&RQVWLWXWLRQ�DQG�DSSOLFDEOH�)HGHUDO�ODZ��

DQG�UHJXODUO\�GR�VR�LQ�WKHLU�GHFLVLRQV���,I�D�*HRUJLD�VWDWXWH�RU�UHJXODWLRQ�LV�LQFRQVLVWHQW�ZLWK�WKH�

&RQVWLWXWLRQ��WKH�26$+�MXGJH�PD\�PDNH�ILQGLQJV�RI�IDFW�WR�WKDW�HIIHFW��� 

$Q�26$+�MXGJH�LV�QRW�SHUPLWWHG�WR�LQYDOLGDWH�RU�GHFOLQH�WR�IROORZ�D�VWDWXWH�EDVHG�XSRQ�D�

ILQGLQJ�WKDW�LW�LV�XQFRQVWLWXWLRQDO���$Q�26$+�MXGJH�LV��KRZHYHU��SHUPLWWHG�WR�GHYHORS�WKH�UHFRUG�

DV�WR�UHOHYDQW�LVVXHV�RI�FRQVWLWXWLRQDO�YDOLGLW\�DQG�PDNH�ILQGLQJV�RI�IDFWV�DV�WR�WKRVH�LVVXHV���*D��

&RPS��5��	�5HJV�������������������$Q\�FRQVWLWXWLRQDO�REMHFWLRQV�WKDW�FDQQRW�EH�DGGUHVVHG�E\�WKH�

XQGHUVLJQHG�DUH�SUHVHUYHG�DQG�PD\�EH�FRQVLGHUHG�E\� WKH�6HFUHWDU\�RI�6WDWH� LQ�KLV�GHFLVLRQ� WR�

DFFHSW�RU�UHMHFW�WKLV�,QLWLDO�'HFLVLRQ��DQG�E\�UHYLHZLQJ�FRXUWV�RQ�DSSHDO��

5HS��*UHHQH�KDV�PDGH�DQG�SURSHUO\�SUHVHUYHG�YDULRXV�REMHFWLRQV��LQFOXGLQJ�FRQVWLWXWLRQDO�

�
��See, e.g.� Manning v. Upjohn Co., ����)��G������������WK�&LU���������³3ULQFLSOHV�RI�MXGLFLDO�UHVWUDLQW�GLFWDWH�WKDW�LI�
UHVROXWLRQ�RI�DQ�LVVXH�HIIHFWLYHO\�GLVSRVHV�RI�D�FDVH��ZH�VKRXOG�UHVROYH�WKH�FDVH�RQ�WKDW�EDVLV�ZLWKRXW�UHDFKLQJ�DQ\�
RWKHU�LVVXHV�WKDW�PLJKW�EH�SUHVHQWHG�´�; Sunbelt Plastic Extrusions v. Paguia������*D��$SS�������������������³:KHQ�
µZH� DUH� DEOH� WR�GHFLGH� >D@� FDVH�RQ� D� QDUURZHU�EDVLV��ZH�GR�QRW� UHDFK� WKH�EURDGHU� LVVXHV�¶´� �TXRWLQJ�Crenshaw v. 
Crenshaw� ����*D�������������� 
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REMHFWLRQV��WR�WKLV�SURFHHGLQJ�DQG�WKH�FRQGXFW�RI�WKH�KHDULQJ���7KHVH�ZHUH�LQLWLDOO\�LGHQWLILHG�LQ�

KHU�³0RWLRQ�WR�'LVPLVV´�ILOHG�RQ�$SULO����������UHQHZHG�LQ�KHU�³0RWLRQ�WR�5HTXHVW�5XOLQJ�RQ�

&RQVWLWXWLRQDO� 2EMHFWLRQV� DQG� ,QFRUSRUDWHG� %ULHI� LQ� 6XSSRUW´� ILOHG� RQ� $SULO� ���� ������ DQG�

HQXPHUDWHG�DJDLQ�LQ�KHU�SRVW�KHDULQJ�EULHI�ILOHG�RQ�$SULO������������5HS��*UHHQH¶V�REMHFWLRQV�DUH�

QRWHG��KDYH�EHHQ�SURSHUO\�UDLVHG��DQG�KDYH�EHHQ�SUHVHUYHG�IRU�DSSHDO��

  2. The Amnesty Act of 1872  

%HFDXVH� WKH�&RXUW�KDV�GHWHUPLQHG� WKH�'LVTXDOLILFDWLRQ�&ODXVH�GRHV�QRW� DSSO\�� LW� LV� QRW�

QHFHVVDU\�WR�DGGUHVV�5HS��*UHHQH¶V�DUJXPHQWV�FRQFHUQLQJ�WKH������$PQHVW\�$FW���� 

V. Decision 

7KH�EXUGHQ�RI�SURRI�LQ�WKLV�PDWWHU�LV�RQ�&KDOOHQJHUV���&KDOOHQJHUV�KDYH�IDLOHG�WR�SURYH�WKHLU�

FDVH�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH���7KH�HYLGHQFH�LQ�WKLV�PDWWHU�LV�LQVXIILFLHQW�WR�HVWDEOLVK�

WKDW�5HS��*UHHQH��KDYLQJ�³SUHYLRXVO\�WDNHQ�DQ�RDWK�DV�D�PHPEHU�RI�&RQJUHVV�������WR�VXSSRUW�WKH�

&RQVWLWXWLRQ� RI� WKH�8QLWHG� 6WDWHV�������HQJDJHG� LQ� LQVXUUHFWLRQ� RU� UHEHOOLRQ� DJDLQVW� WKH� VDPH�� RU�

>JDYH@�DLG�RU�FRPIRUW�WR�WKH�HQHPLHV�WKHUHRI´�XQGHU�WKH���WK�$PHQGPHQW�WR�WKH�&RQVWLWXWLRQ����

7KHUHIRUH��WKH�&RXUW�KROGV�WKDW�5HVSRQGHQW�LV�TXDOLILHG�WR�EH�D�FDQGLGDWH�IRU�5HSUHVHQWDWLYH�

IRU�*HRUJLD¶V���WK�&RQJUHVVLRQDO�'LVWULFW��

SO ORDERED��WKLV����WK����GD\�RI�0D\��������

 
Charles R. Beaudrot 
Administrative Law Judge 

 

�
��See )1����supra��
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From: Devin Hamilton
To: "Sam Shapiro"; "Bryan Sells"; dfg@ guldenschuhlaw.com; James Bopp Jr; acelli@ecbawm.com
Cc: "Kurt Hilbert"; "cgardner@hilbertlaw.com"; "trevis@hilbertlaw.com"; "Hilbert Law"; "Melena Siebert"; "Andrew

Jondahl"; "Ron Fein"; Ellis, Steven
Subject: RE: Taylor Greene v. Cooper, Demeter, Rasbury, Guyatt, and Rowan 2222582
Date: Friday, May 06, 2022 2:02:00 PM
Attachments: 2222582.pdf

2222582 Transcript.pdf
image001.png

Good afternoon,
 
Please find attached Judge Beaudrot’s Initial Decision. I have also included the official transcript of
the hearing. Thank you.
 
Best,
 
Devin Hamilton
Legal Assistant
Office of State Administrative Hearings
 

Phone: 404-657-3337
Fax: 404-657-3337
Email: devinh@osah.ga.gov
 
225 Peachtree Street NE
Suite 400
Atlanta, GA 30303
 
Go to www.osah.ga.gov for hearing dates, procedures, and other helpful information.
 
The Staff at the Office of State Administrative Hearings is not authorized to provide legal advice.
 
OSAH does not accept motions, requests for continuances, or conflict letters embedded in an email.  You
may prepare and file a motion and proof of service electronically, pursuant to OSAH Rules 4 and 16, by attaching
the documents to an e-mail in either Microsoft Word or PDF format.  You are required to serve the motion in
accordance with OSAH Rule 11.  Your motion and the response, if any, will be presented to the Judge for his/her
consideration.  Once an Order is issued by the Judge, a copy of that Order will be sent to all parties or their
counsel of record.  For your convenience, below is the link to our procedural rules: https://osah.ga.gov/wp-
content/uploads/2020/07/003-Last-Revised-July-2020-2.pdf 
 
 
 
 
 
 

From: Devin Hamilton 
Sent: Wednesday, April 27, 2022 4:39 PM
To: Sam Shapiro <sshapiro@ecbawm.com>; Bryan Sells <bryan@bryansellslaw.com>
Cc: Kurt Hilbert <khilbert@hilbertlaw.com>; cgardner@hilbertlaw.com; trevis@hilbertlaw.com;
Hilbert Law <info@hilbertlaw.com>; Melena Siebert <MSiebert@bopplaw.com>; James Bopp Jr
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