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INTEREST OF AMICUS CURIAE

Amici (listed in the Appendix) are professors of international law who research, publish,
and teach in the fields of public international law and/or the conflict of laws (private
international law). Amici believe their expertise will be useful to the Court in ruling on the
Defendant’s Motion to Dismiss. In this brief, Amici conduct an analysis of comparative material
to address only one issue in the Defendants’ Motion to Dismiss: whether the law of Mexico, as
the place of the alleged damage, can apply to a tort law claim against U.S. firearms companies
(Motion to Dismiss, Part VI).!

I. INTRODUCTION

The application of Mexican law in the circumstances of this case would not be contrary
to accepted principles of public international law or the conflict of laws and would be consistent
with the practice of other states. The claim in Defendants’ Motion to Dismiss (p. 42) that
“[u]nder basic principles of international comity, a foreign sovereign cannot use foreign law to
regulate the operations of U.S. companies within the United States™ is inaccurate or at best
misleading. It is commonplace for courts to apply the law of the place of damage in cross-border
tort claims, even if that involves applying foreign law to local defendants. Product liability cases
present distinct policy challenges, and are sometimes regulated by specific rules, but these rules
also often select the law of the place of damage or of the place where the victim had its habitual
residence when it suffered the damage, particularly where it was foreseeable that the product
would be used in that territory, as alleged in the complaint in this case. The application of

Mexican law on the facts as alleged would not be inconsistent with international law or practice.

'No person or entity other than the amici authored this brief in whole or in part. No person or entity provided
payment or any other benefit to the amici for preparing or submitting this brief.
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II. ARGUMENT

A. Public international law and the rules on conflict of laws do not prohibit foreign law
from governing the tort liability of U.S. companies for damage caused abroad.

The application of a state’s law to persons or events outside its territory is regulated by
two fields of law.

The first are public international law rules governing prescriptive jurisdiction, which
provide a general framework for limiting state exercises of regulatory authority.? The primary
basis for the exercise of lawful regulatory authority by a state is a territorial connection—a state
has jurisdiction to regulate within its territory, including events, persons, or things in its territory.
Where an event crosses borders, such as where a wrongful act in one state causes damage in
another state, this ground of jurisdiction is further understood to authorise both ‘subjective
territorial jurisdiction’ and ‘objective territorial jurisdiction’—both the state where the act
occurred and the state where the damage occurred have lawful jurisdiction. The ‘effects
doctrine’, under which a state may regulate extraterritorially where the relevant conduct causes
harmful effects within its territory, has increasingly been accepted as an application or expansion
of objective territorial jurisdiction. The application of Mexican law to a claim arising from harm
allegedly caused in Mexico by foreign companies would be entirely consistent with these well-
established rules of international law.

The second are rules of the conflict of laws, also known as private international law. This
area of law includes more detailed ‘choice of law’ rules which determine the application of each
state’s rules of private law, particularly in cases in which more than one state’s laws may purport

to apply consistently with rules of public international law. In the context of private law,

2 See generally Restatement (Fourth) of Foreign Relations Law pt. IV (2018); James Crawford, Brownlie’s
Principles of Public International Law ch. 21 (9th ed. 2019) (attached as Ex. 1); Alex Mills, Rethinking Jurisdiction
in International Law, 84 Br. Yearbook Int’1 L. 187 (2014) (attached as Ex. 2).
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questions of adjudicative jurisdiction and the applicable law are disaggregated, so it is common
for state courts to assert jurisdiction but apply foreign law.? This is unexceptional, for example,
where claims are brought in the home state of the defendant but relate to the defendant’s
extraterritorial activities.

Defendants’ Motion to Dismiss argues (at p. 42) that “[u]nder basic principles of
international comity, a foreign sovereign cannot use foreign law to regulate the operations of
U.S. companies within the United States”. As is well known, ‘comity’ has been defined by the
U.S. Supreme Court as:

neither a matter of absolute obligation, on the one hand, nor of
mere courtesy and goodwill, upon the other. But it is the
recognition which one nation allows within its territory to the
legislative, executive or judicial acts of another nation, having due
regard both to international duty and convenience, and to the rights
of its own citizens, or of other persons was are under the protection
of its laws.*

Comity does not prohibit foreign law from applying to U.S. companies, but rather
provides a justification for U.S. courts to apply foreign law (including to U.S. companies) in
cases which are connected to foreign states. Choice of law rules give concrete effect to comity,
consistent with broader principles of public international law. In this case, Mexico as Plaintiff is
not ‘using foreign law to regulate the operations of U.S. companies’, it is merely arguing that a
U.S. court should find that Mexican law applies to its claims in tort, based on the harm suffered
in and to Mexico.

The principal focus of this brief is on this choice of law question, and its primary

argument is that, in the circumstances of this case, the application of Mexican law by a

3 See also Alex Mills, Private Interests and Private Law Regulation in Public International Law Jurisdiction, in
Stephen Allen et al., Oxford Handbook of Jurisdiction in International Law (2019) (attached as Ex. 3).

4 Hilton v. Guyot, 159 U.S. 113, 163-64 (1895).
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Massachusetts court would be consistent with the practice of other states. Where claims are
brought in tort, states commonly apply the law of the place of the tort, and in cross-border torts
this is often understood to mean the place of the damage. In the European Union, particularised
choice of law rules has been adopted for product liability cases, which exclude in some cases the
law of the place of the damage, but here these rules would still be likely to lead to the application
of Mexican law.

B. The application of the law of the place of damage in cross-border tort claims is
commonplace in international litigation practice.

The predominant choice of law rules applicable to tort claims is the law of the place of
the tort, also known as the lex loci delicti rule. Professor Symeon Symeonides, a leading
international comparativist in the field, observed in 2014 that “[o]utside the United States,
virtually all codifications enacted in the last 50 years continue to follow the lex loci delicti rule as
the basic rule for tort conflicts”.’ This brief cannot purport to be comprehensive, but the sample
of practice it examines below should be sufficient to demonstrate that the application of the law
of the place of the tort, including the place of the damage in cross-border torts, is commonplace
in international litigation practice. Courts invariably retain a safeguard to refuse application of
foreign law where it is contrary to domestic public policy, but these safeguards are applied only
in exceptional cases involving a fundamental principle of justice or morality.°

The analysis below considers the applicable choice of law rules in Canada, the United
Kingdom, Australia, the European Union (with the Rome II Regulation providing uniform choice
of law rules for the EU), the ten Member States of the 1973 Hague Convention on the Law

Applicable to Products Liability, and in other states which have modern national codifications on

5> Symeon C. Symeonides, Codifying Choice of Law Around the World, at 52 (2014) (attached as Ex. 4).
¢ See Restatement (Second) of Conflict of Laws § 90 (1971).
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choice of law. Before this practice is examined, this section begins with a brief note on the policy
considerations which are behind the rules adopted.

1. Policy Considerations for the Application of the Law of the Place of Damage

Numerous arguments are put forward for the application of the law of the place of injury
in general and to complex torts in particular (rather than the law of the place where the tortfeasor
had acted), which has the consequence that a person causing damage in a foreign country must
conform to the liability rules of the country in which his actions produce their effects. Every
actor must take into consideration the potential victims’ legitimate expectations to be protected
according to the level of protection provided by the law of the state where his goods and interests
are located and the injury occurs. Moreover, from a prevention and deterrence perspective, the
law of the place where the damage occurred is the most appropriate, in that national tort laws are
in principle directed at behavior that has its effects within the territory of the state in question.
This means that actions with consequences in another country ought to be governed by the tort
law rules in force in the place where the damage occurs. The preventive function of the
substantive tort law of this country would be lost if persons acting from abroad had to comply
only with the rules of the country in which they are acting. Accordingly, both the compensatory
and the preventive functions of tort law favor application of the law of the place where the
damage occurs. For these reasons, the place of injury rule has gained acceptance in many
jurisdictions worldwide over the last centuries and recent decades.

In product liability cases, the person claimed to be liable has often acted in a place other
than where the person claiming compensation has suffered injury: a product is designed and
manufactured in one place and marketed and purchased in others. Once acquired, the product is
carried to yet other places, with or without the consent of the manufacturer. It may ultimately

cause damage there to the person who acquired it, to persons close to the purchaser, or to
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innocent bystanders. Given the high mobility of many products, and for the purpose of avoiding
inadequate and fortuitous results, some jurisdictions have enacted specific conflict of laws rules
governing the law applicable to products liability. These rules seek to balance the interests of
manufacturers in managing liability risk through control over distribution of their products with
the interests of injured parties who rely on the protection of their local law against defective or
dangerous products. As discussed further below, this balancing of interests may be struck in
different ways, but one common balance is to apply the law of the place of injury subject to a
requirement that it was foreseeable to the manufacturer that the product would be used in that
place.

2. Canada (Excluding Quebec)

The modern common law rule for choice of law in tort in Canada was adopted by the
Supreme Court in Tolofson v. Jensen.” Although the case concerned an inter-provincial tort, the
court addressed the choice of law rules to be applied in both internal and international disputes. It
held that “it is to the underlying reality of the international legal order . . . that we must turn if we
are to structure a rational and workable system of private international law”,® and that “on the
international plane, the relevant underlying reality is the territorial limits of law under the
international legal order”.? The lex loci delicti rule was held to be applicable in both inter-
provincial and international tort disputes. The court acknowledged the possibility of a flexible

exception in international cases, where, for example, both parties were from a common home

7119941 3 SCR 1022 (Can.), available at https://scc-csc.lexum.com/sce-csc/sce-cse/en/item/1209/index.do.
81d. at 1047-48.
% 1d. at 1047.
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state but the tort occurred in a foreign state,'® but this is only applied exceptionally in practice.!!
On the question of localising a cross-border tort, the court observed that:

There are situations, of course, notably where an act occurs in one

place but the consequences are directly felt elsewhere, when the

issue of where the tort takes place itself raises thorny issues. In

such a case, it may well be that the consequences would be held to
constitute the wrong.!?

The lex loci delicti rule is applied in product liability cases, generally in favour of the law
of the place of the damage, as it is damage which establishes the tort.!* In complex cases where
manufacture, distribution and injury may occur in different locations, there is authority that
localises the tort at the place of the injury if “it is reasonably foreseeable that the product would
be used or consumed where the plaintiff used or consumed it”.!* We note that Plaintiff alleges
foreseeability of injury in Mexico in this case, evidenced by the design of products to appeal to
Mexican residents.

3. United Kingdom

Since 2009, choice of law in tort in the United Kingdom has been regulated by a
European Union instrument, the Rome II Regulation, which has also been retained as law despite
the withdrawal of the United Kingdom from the European Union. The Rome II Regulation is
discussed below. Prior to this regulation, choice of law in tort in the United Kingdom was

regulated by the Private International Law (Miscellaneous Provisions) Act 1995.'5 The Act also

101d. at 1057; see also Hanlan v. Sernesky, (1998) 38 OR 3d 479 (Can.).
1 See, e.g., Wong v. Lee, (2002) 58 OR (3d) 398 (Can.).
12 Tolofson, 3 SCR 1022 at 1050.

13 See, e.g., British Columbia v. Imperial Tobacco Canada Ltd., (2004) 239 DLR (4th) 412, 2004 BCCA 269
(Can.).

14 Moran v. Pyle National (Canada) Ltd., [1975] 1 S.C.R. 393 (Can.); see also Ostroski v. Global Upholstery
Co., [1996] ACWS (3d) 990 (Can.) (applying Moran).

15 See also Private International Law (Choice of Law in Tort) Act 2017 (New Zealand) (2017).
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continues to apply in cases falling outside the temporal or subject matter scope of the Regulation.

The key provision is as follows:
Section 11 — Choice of applicable law: the general rule.

(1) The general rule is that the applicable law is the law of the
country in which the events constituting the tort or delict in
question occur.

(2) Where elements of those events occur in different countries, the
applicable law under the general rule is to be taken as being—

(a) for a cause of action in respect of personal injury caused to
an individual or death resulting from personal injury, the law
of the country where the individual was when he sustained the

injury;

(b) for a cause of action in respect of damage to property, the
law of the country where the property was when it was
damaged; and

(c) in any other case, the law of the country in which the most
significant element or elements of those events occurred.

(3) In this section “personal injury” includes disease or any
impairment of physical or mental condition.

This rule thus clearly provides for the application of the law of the place of the tort and
specifies that, for personal injury claims involving a wrongful act in one place and damage in
another place, this is the law of the place of injury. This rule is also applied in product liability
cases and would ordinarily point to application of the law of the place of injury.

The rule is subject to a flexible exception under Section 12 of the 1995 Act, which allows
the court to apply another law if it would be “substantially more appropriate”. The threshold to

apply this exception is, however, not easily met, and in practice it has been used in cases where
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6 or in cases where there is an underlying

the claimant and respondent have a common residence,!
contractual relationship between the parties connecting the tort to a different system of law.!”

4. Australia

The modern choice of law rule for tort in Australia was established by the High Court of
Australia in Pfeiffer v. Rogerson.!® In a case connected to more than one Australian law area
(analogous to an inter-state case within the United States), the court held that the structure of
Australian federalism implied a lex loci delicti rule for choice of law in tort. In Regie National
des Usines Renault SA v. Zhang,' the lex loci delicti rule was extended to international torts,
based on a general preference for the predictability and territoriality of the lex loci delicti rule,
and the pragmatic basis that it is better to have a consistent single approach for both internal and
international choice of law disputes.?’ The rule does not have a flexible exception, in either
domestic or international cases, and extends to product liability disputes.

In cross-border torts, where the wrongful act and place of the damage occur in different
places, the courts identify the place of the tort by asking “where in substance did this cause of
action arise?”?! The English courts, commenting on this test (which remains part of English law
for certain purpose), have observed, “In personal injury cases this is, in general, the place where
the injury is suffered”.?? The test derives from an earlier decision, Distillers v. Thompson, a

product liability case arising from a drug which caused harmful side effects. The court located

16 Edmunds v. Simmonds, [2001] 1 WLR 1003 (UK).
17 Trafigura Beheer BV v. Kookmin Bank Co., [2006] EWHC 1450 (Comm) (UK).

18 pfeiffer v. Rogerson, [2000] HCA 36, (2000) 203 CLR 503 (Austl.).

19 Regie National des Usines Renault SA v. Zhang, [2002] HCA 10, (2002) 210 CLR 491 (Austl.).

201d. 99 125-32 (Kirby, J.).

21 Distillers Co. (Bio-Chemicals) Ltd v. Thompson, [1971] 1 AC 464 (Privy Council) (UK).

22 Sophocleous v. Secretary of State for Foreign and Commonwealth Affairs, [2018] EWCA Civ 2167 (Eng.).
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the tort at the place of injury, which was also identified as the place where the defendants failed
to warn about the potential side effects.* The place of injury has also been applied in product
liability cases.?* In Pfeiffer, the High Court acknowledged, however, that in complex cases “the
place of the tort may be ambiguous or diverse”.?® The court further observed, “Difficulty will
arise in locating the tort when an action is brought, for example, for product liability and the
product is made in State A, sold in State B and consumed or used by the plaintiff in State C”.2° It
is not clear under Australian law whether the court would apply Mexican law in equivalent facts
to the present case, but it is certainly not unusual for the choice of law rule in tort to lead to the
application of the law of the place of the damage.

S. European Union: The Rome II Regulation

The present case raises the question of the law applicable to a complex tort, i.e., a tort
where the act that allegedly caused the damage (manufacturing of guns, marketing and
distribution of these guns) has taken place in one country or jurisdiction (the USA and possibly
other countries) and the injury to the legally protected interest (the killing or injuring of citizen)
occurred in another jurisdiction (here, Mexico). The case thus raises the question of the law
applicable to so-called complex torts, délits a distance, Distanzdelikte, ilicitos a distancia, etc.).

In the European Union, the Private International Law rules for tort claims are to be found
in the Rome II Regulation.?” The Rome II Regulation applies in 26 of the current 27 EU Member

States (with the exception of Denmark).

2 Distillers, 1 AC 464.

24 Amaca Pty Ltd. v Frost, [2006] NSWCA 173 (Austrl.).
2 pPfeiffer, 203 CLR 503.

26 1d.

27 Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the Law
Applicable to Non-Contractual Obligations (Rome II), available at https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32007R0864&from=EN.

10
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The Rome II Regulation establishes uniform conflict of laws rules for the entire European
Union (except Denmark). They leave no space for any national legislation in this field and are to
be applied uniformly throughout the entire EU. Should a court in a Member State have doubts
regarding the interpretation of a provision of the regulation, it may submit the question to the
Court of Justice of the European Union (CJEU) for a preliminary ruling. Courts of last instance
are obliged to submit questions of doubt to the CJEU for interpretation.”®

For the analysis in the present case, the relevant provisions can be found in the general
rule in Art. 4 of the Rome II Regulation, and in the rule on products liability in Art. 5 of Rome II.

It is generally perceived in Europe that the text of both provisions is rather clear.”’ As a
consequence, there is no published case-law yet of the CJEU on Art. 5 of the Rome II Regulation
(the rule on products liability), nor any decision on Art. 4 Rome II (the general rule for torts) of
relevance in the present context.® (As far as products liability is concerned, the CJEU has rather
dealt with issues of jurisdiction under the Brussels I Regulation, rather than with applicable law.)

Regarding the national courts in the EU Member States, more than 250 decisions on the
application of the Rome II Regulation have been published in the Netherlands, 200 in Germany,
50 in Austria, 48 in the UK, 30 in Italy, 7 in Portugal, etc. Very few of them concerned products
liability cases; none of them is directly applicable to the present case and provide clarification

beyond the text and the rationale of Articles 4 and 5.%!

28 See Treaty on the Functioning of the European Union at Art. 267 lit. b (Oct. 26, 2012), available at https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN.

2 This is generally confirmed in many of the country reports published in the study by Emmanuel Guinchard,
Rome | and Rome Il in Practice (1st ed. 2020).

30 See also Thomas Kadner Graziano & Michel Reymond, The Application of the Rome | and Rome I1
Regulations Before the Court of Justice of the European Union, in Guinchard, supra, at 327-48 (attached as Ex. 5).

31 See the country reports in Guinchard, supra.
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a. The General Rule for Torts and Complex Torts: Article 4 of the Rome
IT Regulation

According to Art. 4(1) 1% sent. of the Rome II Regulation, cross-border torts are, in
general, governed by the law of the country where the damage occurred (lex loci delicti-rule).
With respect to personal injury or death caused to an individual, this leads to the application of
the law at the place where the victim was when he or she suffered the injury. Recital 17 of the
Rome II regulation states that “in cases of personal injury or damage to property, the country in
which the damage occurs should be the country where the injury was sustained or the property
was damaged respectively”.

When the event giving rise to the damage occurred in one jurisdiction and the victim
suffered the injury in another, the law of the latter jurisdiction applies (see Art. 4(1) 1% sent. in
fine according to which the law at the place of damage applies “irrespective of the country in
which the event giving rise to the damage occurred”).

Even before the Rome II Regulation was adopted, the lex loci delicti rule was firmly
recognized in the legislation of 20 European jurisdictions; in eight others it was recognized by
case law. Regarding complex torts, before the Rome II Regulation was enacted, some
jurisdictions in Europe applied the law of the place of injury (the Netherlands, Romania; beyond
the EU: Switzerland, Turkey, except where this law was unforeseeable), in others the law more
favorable to the victim was applied (Portugal, Hungary), in yet others the victim could opt for the
law which was more favorable to him or her (Germany, Estonia). In the second half of the 20™
century, very few jurisdictions in Europe continued applying the law of the place of acting to

complex torts (Lichtenstein and Austria, however the courts applied in practice the law at the
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place of injury whenever that place was foreseeable). These national Private International Law
rules have now all been replaced by the provisions of the Rome II Regulation.>

The Rome II Regulation provides for two limited and clearly defined exceptions to the
lex loci delicti rule. According to Art. 4(2), “Where the person claimed to be liable and the
person sustaining damage both have their habitual residence in the same country at the time
when the damage occurs, the law of that country shall apply”. Art. 4(3) contains a very limited
general exception clause that applies first and foremost where the parties are in a contractual
relationship “that is closely connected with the tort/delict in question”. In that case the law
applicable to the contract also governs a claim in tort (rattachement accessoire). Finally, the
parties may also determine the applicable law by their common consent (Art. 14 of the Rome II
Regulation).

b. A Specific Rule for Products Liability: Article S of the Rome II
Regulation

In the present case, the injury was allegedly caused by a product manufactured and
marketed by the defendant company. Given the high mobility of many products, and for the
purpose of avoiding inadequate and fortuitous results, some jurisdictions have enacted specific
Conflict of Laws rules governing the law applicable to products liability. This is also the case for
the European Union with Art. 5 of the Rome II Regulation. Where Art. 5 applies, it is lex
specialis and prevails over the general rule in Art. 4 of the Rome II Regulation.

Art. 5 offers a cascade of connecting factors. At every stage of the analysis, two connecting factors
that must be present for determining the applicable tort law. Art. 5 of the Rome II Regulation

provides:

32 See Thomas Kadner Graziano, Gemeineuropdisches Internationales Privatrecht — Harmonisierung des IPR
durch Wissenschaft und Lehre (am Beispiel der ausservertraglichen Haftung fiir Schéaden) 131-149 (2002) (attached
as Ex. 6) (addressing torts in general); id. at 194-235 (addressing complex torts).
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Article 5 (Product liability) (1) Without prejudice to Article 4(2),
the law applicable to a non-contractual obligation arising out of
damage caused by a product shall be:

(a) the law of the country in which the person sustaining the
damage had his or her habitual residence when the damage
occurred, if the product was marketed in that country; or,
failing that,

(b) the law of the country in which the product was acquired, if
the product was marketed in that country; or, failing that,

(c) the law of the country in which the damage occurred, if the
product was marketed in that country.

However, the law applicable shall be the law of the country in
which the person claimed to be liable is habitually resident if he or
she could not reasonably foresee the marketing of the product, or a
product of the same type, in the country the law of which is
applicable under (a), (b) or (c). 2.

(2) Where it is clear from all the circumstances of the case that the
tort/delict is manifestly more closely connected with a country
other than that indicated in paragraph 1, the law of that other
country shall apply. A manifestly closer connection with another
country might be based in particular on a pre-existing relationship
between the parties, such as a contract, that is closely connected
with the tort/delict in question.

According to the Rome II Regulation, the relevant criteria for determining the law applicable to a
products liability claim thus include:

a) party autonomy: under Art. 14 of the Rome II Regulation, the
parties may determine the applicable law by their common
consent. This may however not be relevant in the present case.

b) applying the law governing a pre-existing relationship between
the parties (so-called rattachement accessoire), Art. 5(2) of the
Rome II Regulation; this is not relevant in the present case either;

c) applying the law of the parties’ common habitual residence, Art.
5(1) wit Art. 4(2) of the Rome II Regulation, again not relevant in
the present case;

d) applying the law of the injured party’s habitual residence
provided that the precise product was, or the manufacturer’s
products of the same kind were, marketed there, Art. 5(1)(a) of the
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Rome II Regulation. This rule applies both to members of the
chain of sales and purchases and to mere third-parties having
suffered damage (so-called innocent bystanders);

e) applying the law of the place of marketing and purchase of the
product that caused the damage, Art. 5(1)(b) of the Rome II
Regulation.

f) applying the law of the country of injury if the product was
marketed there, Art. 5(1)(c) of the Rome II Regulation.

It can be observed that, according to Art. 5(1)(a)—(c), the place of marketing of the
product plays a key role for determining the applicable law under the Rome II Regulation, as
under many other modern PIL statutes, often in combination with, cumulatively, another
connecting factor, such as

e the injured party’s habitual residence, Art. 5(1)(a),
e the place of purchase of the product that caused the damage, Art. 5(1)(b), or
e the country of injury, Art. 5(1)(c) of the Rome II Regulation.

In the present case, the injured party’s (or parties’) habitual residence (lit. a) was
Mexico, and the injuries caused by the weapons (lit. ¢) occurred in Mexico. The question then is
whether the availability of the weapons in Mexico was attributable to the defendant
manufacturer at the Conflict of Laws level. According to the Rome II Regulation, this is the case
if the product was marketed in Mexico.

When interpreting EU law, courts in Europe including the European Court of Justice start
with the wording of the statute, examine the purpose (or telos) of the rule, its history, and the
systematic positioning of the rule in the regulation (grammatical, teleological, historic, and
systematic interpretations). The starting point is the wording, often followed by what is, by far,
the most important method of interpretation: the teleological interpretation, searching for the

purpose of the rule.
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The Rome II Regulation contains no definition of the notion of marketing. However,
according to ECJ case law, a product is marketed when it is offered to the public for use or
consumption.>* The ECJ held in relation to the interpretation of the Products Liability Directive
that ‘a product is put into circulation when it is taken out of the manufacturing process operated
by the producer and enters a marketing process in the form in which it is offered to the public in
order to be used or consumed’.

There are several purposes, or rationales, for the rules in Art. 5(1)-(c) Rome II
Regulation. On the one hand, Article 5(1) aims at protecting the person sustaining damage.
Application of the law of the victim’s habitual residence (lit. a) or of the law of the place where
the victim suffered the damage (lit. ¢), which is often also the place of purchase, is the simplest
and, in principle, the least costly solution for the person having suffered damage. On the other
hand, it is also fair for the persons claimed to be liable, in that these persons are making a profit
from the distribution of their products in this country and ought reasonably to expect the law of a
country in which their products are distributed to apply when these products cause damage
there.>*

The application of that law is also foreseeable for the manufacturer: Manufacturers who
have their products marketed in a foreign country must take into account the potential for their
products to cause damage there, and that an injured person would expect the law of this country

to apply. Using the law of the place of marketing and of acquisition promotes legal certainty, and

33 See ECJ C-127/ 04 Declan O’Byrne v Sanofi Pasteur MSD Ltd., [2006] ECR 1-1313 (UK).

34 See European Commission, Proposal for a Regulation of the European Parliament and the Council on the
Law Applicable to Non- Contractual Obligations (““‘Rome 11”) at 16, COM(2003) 427 final, available at https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2003:0427:FIN:EN:PDF; see also Graziano,
Gemeineuropdisches Internationales Privatrecht, supra, at 266—70, 282—86; Thomas Kadner Graziano, Products
Liability, in Jirgen Basedow et al., 2 Encyclopedia of Private International Law at 1415 (2017) (attached as Ex. 7).
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finally, applying this law is equally acceptable for both the manufacturer and the purchaser and it
is in conformity with their expectations.*’

Finally, according to Art. 5(1) in fine Rome II Regulation, the application of a law
designated under the previous rules shall not be applicable and ‘the law applicable shall be the
law of the country in which the person claimed to be liable is habitually resident if he or she
could not reasonably foresee the marketing of the product, or a product of the same kind, in the
country the law of which is applicable under (a), (b) or (c)’.

Article 5(1) in fine reiterates the requirement that the applicable law be foreseeable for
the manufacturer, which already underlies the marketing requirement. In the European case-law
on international torts dating from the period before and after the entry into force of the Rome II
Regulation, there is no single published case in which a court concluded that the injury in the
country in which it occurred was not reasonably foreseeable for the person claimed to be liable.*®
In fact, most products are today distributed on an international or even global scale, and can
freely circulate across borders, as is well known to manufacturers and distributors.

In the present case, according to the facts as alleged, Mexican law prohibited importing
the weapons manufactured by the defendant. Marketing them in Mexico was, by legal means,
technically impossible. However, according to the statement of claim, Defendants designed their
weapons to attract customers specially in Mexico, and it hereby targeted the Mexican market.
One gun carried the brand name “El Jefe” (“The Boss™), another the name “El Grito” (“The

Cry”), and yet another the name of “Emiliano Zapata 1911, engraved with an image of the

Mexican revolutionary Emiliano Zapata on one side of the barrel and a phrase attributed to him

35 Graziano, Products Liability, supra, at 1415.

36 Compare Graziano, Gemeineuropdisches Internationales Privatrecht, supra, at 224.
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on the other (in Spanish): “It is better to die standing than to live on your knees”. The weapons
were marketed near the Mexican border or via the Internet but targeted for the Mexican market.
According to the claim, they reached the Mexican market in large numbers—i.e., the market for
which they were designed and which Defendants targeted for their distribution and use.

Consequently, applying Mexican law would be perfectly in line with the rationale of Art.
5 of the Rome II Regulation which is to apply, wherever possible, the law of the country where
the injured party had is habitual residence (Art. 5(1) lit. a) and/or where it suffered the injury
(Art. 5(1) lit. ¢) provided that this law was foreseeable to the manufacturer, which is generally
the case if the product was marketed there, or—as arguably in the present case—could not be
marketed there but was targeted at and indeed reached that market.

6. The 1973 Hague Convention on the Law Applicable to Products Liability

The Hague Convention on the Law Applicable to Products Liability?” was adopted in
1973 and entered into force in 1977. The Contracting States are Croatia, Finland, France,
Luxemburg, Montenegro, The Netherlands, North Macedonia, Serbia, Slovenia, and Spain. In its
Contracting States, it prevails over the Rome II Regulation, see Art. 28(1) of Rome II. In states
that are not EU Member States, it prevails over the national Conflict of Laws rules.

The Hague Products Liability Convention combines four criteria, of which two generally
need to be met in order to find the applicable law (the injured party’s habitual residence, the
place of establishment of the person claimed to be liable, the place of injury, and the place where

the product was acquired). The different combinations of criteria apply in a hierarchical order.

37 Hague Convention, Convention on the Law Applicable to Products Liability (2 October 1973), available at
https://www.hcch.net/en/instruments/conventions/full-text/?cid=84.
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First, according to Art. 5 of the 1973 Hague Convention “the applicable law shall be the
internal law of the State of the habitual residence of the person directly suffering damage, if that
State is also a) the principal place of business of the person claimed to be liable, or b) the place
where the product was acquired by the person directly suffering damage”.

In the case under examination, the victims and the defendant did not have their habitual
residence and principal place of business in the same country (lit. a), nor had the victims
themselves purchased the defendant’s weapons there (lit. b). It is thus necessary to climb to the
next, second step of the ladder of connecting factors.

Second, pursuant to Art. 4 of the 1973 Hague Convention “The applicable law shall be
the internal law of the State of the place of injury, if that State is also — a) the place of the
habitual residence of the person directly suffering damage, or b) the principal place of business
of the person claimed to be liable, or c) the place where the product was acquired by the person
directly suffering damage”.

In the Hague Convention, the place of injury thus appears at an earlier stage than in the
Rome II Regulation. In the case under examination, the injuries happened in Mexico where the
injured parties also had their habitual residences. Art. 4 lit. a) of the Hague Products Liability
Convention would thus straightforwardly lead to the application of Mexican law in the present
case.

In a French products liability case which was decided by the Appellate Court of
Chambéry (Cour d’appel de Chambeéry) on 13 March 2014, France was the place of injury and

the place of the victim’s habitual residence. The court applied French law, pursuant to Art. 4 lit.
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a) of the Hague Products Liability Convention, and rightly so, despite the fact that the product
that caused the damage had apparently not been marketed there at all.3®

7. Codified Conflict of Laws Rules in Other Jurisdictions
a. General Rules in Torts

For the reasons mentioned above, the lex loci delicti rule has become a general principle
of almost worldwide importance in codified private international law/conflict of laws systems.*
Most jurisdictions that have codified their private international law in recent years have also
followed the example of the EU in submitting claims resulting from complex torts to the law of
the place of injury, rather than the law of the place where the tortfeasor has acted, see in
particular Art. 17 of the Japanese PILA, Art. 133(2) 2" sent. of the Swiss PILA (the
unforeseeability clause has never been applied), Art. 1219 section 1 2™ sentence of the Russian
Civil Code.

Applying the foreign law that is in force at the place where the victim suffered injury
(rather than the law of the place where the tortfeasor has acted), i.e., Mexican law rather than the
tort law of a state in the US, would thus far from being surprising from a European perspective

or the perspective of any other codified system of PIL.

b. Specific Rules for Products Liability Cases

A certain number of jurisdictions have enacted modern, specific codified rules on the law
applicable to products liability over the recent decades. This is the case for Switzerland, which
has the most comprehensive Private International Law Act worldwide, with more than 200

articles (1987, in force since 1989); Quebec, which has codified its Conflicts of Laws rules in its

38 Cour d’appel de Chambéry, 13 March 2014, No. 13/01863, reported (in English) by Marie-Elodie Ancel, in
Guinchard, supra, at 217, available at https://www.doctrine.fr/d/CA/Chambery/2014/R7A41A9936949A0967787.

3 For numerous references, see Thomas Kadner Graziano, Torts, in Basedow et al., supra, at 1710-11 (attached
as Ex. 8).
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Civil Code, largely taking inspiration from the Swiss model (1991); Tunisia, which is the most
advanced African country with a codified system of Private International Law (1998); Russia
(which integrated modern Conflict of Laws rules into Part 3 of its Civil Code in 2013); Belarus
(with a codification of 1998); Japan (with a recodification of its Conflict of Laws rules in 2006),
and China (with a new act of 2010).%

Once the injury has occurred, most of these instruments (with the exception of the Civil
Codes of Québec and Belarus) leave it to the parties to determine the applicable law if they wish
to do so (Art. 132 Swiss PILA; Art. 1223.1 section 1 Russian CC; Art. 21 Japanese PILA; Art.
44 3" sentence Chinese PILA, Art. 71 Tunisian PILA). They all permit a choice ex post, which is
limited to the lex fori in Switzerland, Russia and Tunisia.

In the absence of a choice by the parties, the law of the parties’ domicile or residence is
applicable provided both parties are domiciled in the same country (Art. 133 section 1 Swiss
PILA; Art. 3126 section 2 Civil Code of Quebec; Art. 1219 section 2 Russian CC; Art. 20
Japanese PILA; Art. 44 2nd sentence Chinese PILA; Art. 70 section 3 Tunisian PILA). Some

codes or statutes provide for the application of the law governing a pre-existing relationship

40 For precise references, see Switzerland: Swiss Private International Law Act (Bundesgesetz tiber das
Internationale Privatrecht of 18 December 1987, 1988 BBI11 5, as amended, henceforth Swiss PILA), available in
the original version: https://www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/de; in English: https://www.fedlex.
admin.ch/eli/cc/1988/1776_1776_1776/en; Tunisia: Code of Private International Law (Law No 98-97 of 27
November 1998), Official Journal of the Republic of Tunisia, 1 December, p 2332, henceforth Tunisian PILA),
available in French in: http://www.droit-afrique.com/upload/doc/tunisie/Tunisie-Code-2010-droit-international-
prive.pdf; the Civil Codes of Québec (L.Q. 1991, ch 64), in French: http://www.legisquebec.gouv.qe.ca/fr/
document/lc/ccq-1991, in English: http://www.legisquebec.gouv.qc.ca/en/document/cs/ccq-1991; Russia: Civil Code
of the Russian Federation (as amended by Federal Law No 260-FZ on 30 September 2013, henceforth Russian CC),
in English: https:/new.fips.ru/en/documents/documents.php (book 3); Belarus: Law No 218-Z of 7 December 1998,
available in English in: https://wipolex.wipo.int/en/legislation/details/16850; the Japanese Act on General Rules for
Application of Laws (Hono Tekiyd ni Kansuru Tstisokuhd, Law No 10 of 1898, as newly titled and amended by Act
No 78 of 21 June 2006, henceforth Japanese PILA, original version available in: http://www.pilaj.jp/text/tsusokuho
.html, in English translation: http://www.pilaj.jp/text/tsusokuho_e.html; the Chinese Statute of Application of Law
to Foreign Civil Relations (adopted at the 17th session of the Standing Committee of the 11th National People’s
Congress on 28 October 2010, effective 1 April 2011, henceforth Chinese PILA), original version: https://bit.ly/
33Yx0Cd, in English: https://www.wipo.int/edocs/lexdocs/laws/en/cn/cnl173en.pdf.
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between the parties, in particular where they are in a contractual relationship (Art. 133 section 3
Swiss PILA; Art. 3127 Civil Code of Québec; Art. 20 Japanese PILA).

All of the above-mentioned codes and acts further contain specific rules with objective
connecting factors for products liability claims. Absent an agreement on the applicable law, the
person having suffered damage can choose between the law of the state where the manufacturer
has its establishment or residence and the law of the state where the good was acquired, Art. 135
section 1 Swiss PILA, Art. 3128 Civil Codes of Québec, Art. 1221 section 1 nos. 1 and 3
Russian CC, Art. 1130 Civil Code of Belarus, Art. 72 of the Tunisian PILA. Under the Swiss
PILA and the Russian CC, applying the law of the place of acquisition is excluded if the persons
held liable prove that the product was marketed there without their consent. The Civil Codes of
Russia, Belarus, and Tunisia further allow the choice of the law of the country where the injured
party is domiciled or has its principal activity (Art. 1221 section 1 no. 2 Russian Civil Code, Art.
1130 section 1 Civil Code of Belarus, Art. 72 no. 4 Tunisian PILA).

Under Art. 45 1% sentence Chinese PILA, the law of the country of the habitual residence
of the person having suffered the damage applies to product liability, without further
requirements. The victim may instead choose the law applicable at the principal place of
business of the person claimed to be liable or at the place where the injury occurred. According
to Art. 45 2" sentence Chinese PILA, if the victim chooses the law of the place where the
damage occurs, or if the tortfeasor does not engage in any business activity in the victim’s
habitual residence, the law of “the place where the damage occurs shall be applied”. (If the
victim chooses the law of the place of tortfeasor’s principal place of business instead, that law

shall apply.)
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The law of the place of injury or of the place of the victim’s habitual residence can also
be chosen by the victim under Art. 72 no 3 and 4 of the Tunisian PILA.

In the present case, under the Chinese PILA, the case would be governed by Mexican
law, given that the defendant’s products were designed for, and targeted, the Mexican market
(Art. 45 1% sent. Chinese PILA) or, otherwise, under Art. 45 2" sentence Chinese PILA, given
that the damage occurred in Mexico; under the Civil Codes of Russia, Belarus, and Tunisia the
victims could opt for the application of Mexican law, i.e. the law of the country where the
injured party is domiciled, has its habitual residence, or its principal activity; under the Swiss
PIL Act and the Civil Code of Québec, much would depend on the interpretation of the place of
acquisition for goods illegally imported into the country.

8. Specific Conflict of Laws Rules on Products Liability: Comparative
Conclusions

The comparative analysis of the EU Rome II Regulation, the 1973 Hague Products
Liability Convention, and specific rules on products liability in national Private International
Law statutes from around the world shows that the application of Mexican law in the present
case would be far from surprising under most PIL systems:

e In some jurisdictions (Switzerland, Quebec) the outcome would depend on the
interpretation of the notion “place of acquisition” in cases of the illegal import of
goods into a market;

e In other jurisdictions, the PIL provisions would lead straightforward to the
application of Mexican law (the Hague Convention, the Chinese PILA);

e In others applying Mexican law would be perfectly in line with the rationale of the
specific PIL rule on Products liability (the Rome II Regulation);

e In alast group of jurisdictions, the victim would have the opportunity to opt for the
application of Mexican law (Russia, Belarus, and Tunisia).
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III. CONCLUSION

For the reasons outlined above, the application of Mexican law in the circumstances of
this case would not be contrary to accepted principles of public international law or the conflict

of laws and would be consistent with the practice of other states.

Dated: January 31, 2022 Respectfully submitted,

Thomas Kadner Graziano
Professor of Law, University of Geneva

Alex Mills
Professor of Public and Private International
Law, University College London
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(p. 440) 21 ]Jurisdictional competence

1. Overview

Jurisdiction is an aspect of sovereignty: it refers to a state’s competence under international
law to regulate the conduct of natural and juridical persons.! The notion of regulation
includes the activity of all branches of government: legislative, executive, and judicial.?

Although the state is conceived of in international law as a single unit, for the purposes of
analysing jurisdiction and its limits some distinctions are usually made. On the one hand, is
the power to make laws, decisions, or rules (prescriptive jurisdiction); on the other, is the
power to take executive or judicial action in pursuance of or consequent on the making of
decisions or rules (respectively enforcement or adjudicative jurisdiction).3

The starting point in this part of the law is the presumption that jurisdiction (in all its
forms) is territorial, and may not be exercised extraterritorially without some specific basis
in international law.* However, the territorial theory has been refined in the light of
experience and what amounts to extraterritorial jurisdiction is increasingly (p. 441) a
matter of appreciation. If there is a cardinal principle emerging, it is that of genuine
connection between the subject matter of jurisdiction and the territorial base or reasonable
interests of the state in question.’ It should be stressed that this sufficiency of grounds for
jurisdiction is normally considered relative to the rights of other states. Thus, jurisdiction
may be exercised over stateless persons, or over non-nationals by agreement with the state
of nationality; jurisdiction can also be exercised over foreign nationals on other grounds.
There is no assumption (even in criminal cases) that individuals or corporations can be
regulated only once, and situations of multiple jurisdictional competence occur frequently.
In such situations, there is no ‘natural’ regulator and the consequences of multiple laws
applying to the same transaction are managed rather than avoided—double taxation being a
case in point.®

2. Prescriptive Jurisdiction over Crimes

(A) General bases of jurisdiction

The discussion which follows concerns the general principles for determining whether a
state may prescribe acts as criminal under municipal law.” The question emerged as a
distinct one only after about 1870,8 and the appearance of clear principles has been
retarded by the prominence in the sources of municipal decisions, which exhibit empiricism
and adherence to national policies. The early structure of prescriptive criminal jurisdiction
was provided by the Permanent Court in Lotus. That case concerned a collision on the high
seas between a French steamer and a Turkish collier which then sank and Turkish crew
members and passengers lost their lives. The French steamer having put into port in Turkey
for repairs, the officers of the watch were tried and convicted of involuntary manslaughter.
On the question of jurisdiction in general, the Permanent Court said:

Far from laying down a general prohibition to the effect that States may not extend
the application of their laws and the jurisdiction of their courts to persons, property
or acts outside their territory, [international law] leaves them in this respect a wide
measure of discretion which is only limited in certain cases by prohibitive rules; as
regards other cases, every State remains free to adopt the principles which it
regards as best and most suitable.?
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(p. 442) This passage has been much criticized.1® The Court’s specific decision was
reversed by treaty.!! Its general emphasis on plenary state discretion is contradicted by the
approach taken in Anglo-Norwegian Fisheries!? and Nottebohm,13 which concerned
comparable competences of states, respectively, to delimit the territorial sea and to confer
nationality on individuals: we may call them regulatory competences. Following Arrest
Warrant,* there are hints that Lotus has been reversed: if a state wishes to project its
prescriptive jurisdiction extraterritorially, it must find a recognized basis in international
law for doing so. This shift in focus is, however, largely cosmetic, and in general the
Permanent Court’s statement that ‘all that can be required of a State is that it should not
overstep the limits which international law places upon its jurisdiction; within these limits,
its title to exercise jurisdiction rests in its sovereignty’ remains correct.!®

(i) The territorial principle

The principle that the courts of the place where the crime is committed may exercise
jurisdiction is universally recognized.1® It is a reflection of the essential territoriality of
sovereignty. In the case of crime, the principle has a number of practical advantages,
including the convenience of the forum and the presumed involvement of the interests of
the state where the crime was committed. The territorial principle has been given an
extensive application. In the first place, there is subjective territoriality, which creates
jurisdiction over crimes commenced within the state even if completed or consummated
abroad.!” Generally accepted and often applied is the objective territorial principle,
according to which jurisdiction is founded when any essential constituent element of a
crime is consummated on the forum state’s territory.1® The classic illustration is the firing of
a gun across a border causing death on the territory of the forum, but the principle can be
employed to found jurisdiction in cases of conspiracy!® or violation (p. 443) of antitrust20 or
immigration laws2! by activity abroad, and in many other fields of policy.22 The effect of the
two principles combined is that whenever the constituent elements of a crime occur across
an interstate boundary both states have jurisdiction.

The objective principle received general support in the Lotus; what was controversial was
its application to collisions in international waters. France contended that the flag state
alone had jurisdiction over acts performed on board on the high seas. Turkey argued, inter
alia, that vessels on the high seas were to be considered part of the territory of the flag
state. By the casting vote of the President, the Court decided that Turkey had not acted in
conflict with the principles of international law by exercising criminal jurisdiction. The basis
of the majority view (with which Judge Moore concurred) was the principle of objective
territorial jurisdiction. The principle was familiar but to apply it the Court had to assimilate
the Turkish vessel to Turkish national territory.23 This crucial step did not attract a majority,
and is out of line with subsequent developments.

(ii) The nationality principle

Nationality, as a mark of allegiance and an aspect of sovereignty, is also recognized as a
basis for jurisdiction over extraterritorial acts.2* The application of the principle may be
extended by reliance on residence?® and other connections as evidence of allegiance owed
by aliens,?8 and also by ignoring changes of nationality.2” For example, the UK legislature
has conferred jurisdiction on its courts in respect of, inter alia, treason,?® (p. 444) murder,2°
bigamy,3° soccer hooliganism,3! child sexual abuse,3? and breaches of the Official Secrets
Acts33 wherever committed by British nationals or residents.

The territorial and nationality principles (as well as the increasing incidence of dual
nationality) create parallel jurisdictions and possible double jeopardy, and many states
place limitations on the nationality principle,3* for example, by confining it to serious
offences.3® But such limitations are not required by international law.3¢ Nationality provides
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the primary criterion for criminal acts in locations such as Antarctica, where the ‘territorial’
criterion is not generally recognized.3”

For nationality jurisdiction, it is often asserted that the person over whom the state
purports to exercise its prescriptive jurisdiction must have been a national at the time of
the offence. Otherwise, it is argued, a violation of the principle of nullum crimen sine lege
could occur. However, state practice is varied, with some states providing for nationality
jurisdiction over persons who subsequently acquire their nationality.38

(iii) The passive personality principle

If the nationality head of jurisdiction may be characterized as one of ‘active personality’, the
reverse of the coin is ‘passive personality’.3? According to this principle, aliens may be
punished for acts abroad harmful to nationals of the forum. This is considerably more
controversial, as a general principle, than the territorial and nationality principles. In
Cutting, a Mexican court exercised jurisdiction in respect of the publication by a US citizen
in a Texas newspaper of matter defamatory of a Mexican citizen. The (p. 445) court applied
the passive nationality principle among others. This led to diplomatic protests from the US,
although the outcome was inconclusive.4?

In Lotus, the Turkish penal code provided for punishment of acts abroad by foreigners
against Turkish nationals; in effect, it was a comprehensive exercise of passive personality
jurisdiction. The Court declined to assess the law as such. The question was whether or not
the specific factual situation fell within Turkish jurisdiction;*! it held that it did, invoking
the protective principle.*2 Judge Moore, in a separate opinion, agreed with the majority as
to the outcome but expressly rejected the protective principle.43

The US Antiterrorism Act of 199144 provides for the jurisdiction of US district courts for
injuries caused to US citizens by acts of international terrorism.45 Yet, courts have
understood that after Daimler*® a substantial amount of business in the forum jurisdiction is
not enough. In Waldman, the Second Circuit articulated the test as whether the defendant
can be ‘fairly regarded as at home’ in the forum and found that the Palestinian Authority’s
promotional activities in Washington DC were not sufficient for this purpose. The court also
declined to find specific personal jurisdiction for activities outside the US ‘which affected
US citizens only as victims of indiscriminate violence abroad’.4’

The passive personality principle has been much criticized.#® One early complaint was that
it served no wider goal of criminal justice: it did not correspond to a domestic
conceptualization of jurisdiction, would not close an enforcement gap and lacked any social
aim of repression.4? There is also concern that it could expose individuals to a large number
of jurisdictions.?® Such objections have not, however, prevented the development of
something approaching a consensus on the use of passive personality in certain cases, often
linked to international terrorism.5! Moreover, aut dedere aut (p. 446) judicare provisions in
most criminal law treaties authorize the use of passive personality jurisdiction as between
states parties.52

(iv) The protective or security principle

Nearly all states assume jurisdiction over aliens for acts done abroad which affect the
internal or external security or other key interests of the state,3 a concept which takes in a
variety of offences not necessarily confined to political acts.?* Currency, immigration, and
economic offences are frequently punished. The UK and the US allow significant exceptions
to the doctrine of territoriality, although without express reliance on the protective
principle. Thus, courts have punished aliens for acts on the high seas concerning illegal
immigration,®® and perhaps considerations of security helped the House of Lords in Joyce v
Director of Public Prosecutions®® to decide that an alien who left the country in possession
of a British passport owed allegiance and was accordingly guilty of treason when he
subsequently broadcast propaganda for Germany in wartime. Insofar as the protective
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principle rests on the protection of concrete interests, it is sensible enough, but the
interpretation of the concept of ‘protection’ may vary widely. For example, the protective
principle was invoked in the Eichmann case in relation to the Jewish victims of the
accused,?’ despite the fact that Israel was not a state when the offences in question
occurred.>8

The categories of what may be considered a vital interest for the purposes of protective
jurisdiction are not closed,?® and no criteria exist for determining such interests beyond a
vague sense of gravity. Ultimately, the identification of exorbitant jurisdiction may be a
matter of knowing it when one sees it.5°

(p. 447) (v) The effects doctrine

In addition, it has been suggested that there exists a further head of prescriptive
jurisdiction, the so-called ‘effects doctrine’.6! This may gain traction where an
extraterritorial offence causes some harmful effect in the prescribing state, without actually
meeting the criteria of territorial jurisdiction or representing an interest sufficiently vital to
the internal or external security of the state in question to justify invoking the protective
principle.

While controversial, the doctrine is not objectionable in all cases.62 It was at least
acknowledged by the majority in the Lotus®3 and by certain members of the International
Court in Arrest Warrant.% Today, ‘effects’ or ‘impact’ jurisdiction is practised largely by the
US and, with greater qualifications, by the EU.% In Alcoa, for example, Judge Learned Hand
stated that it was ‘settled law’ that ‘any state may impose liabilities, even upon persons not
within its allegiance, for conduct outside its borders which has consequences within its
borders which the state reprehends’,®6 a position since followed extensively in US antitrust
jurisprudence.®?

Since Alcoa, the effects doctrine and its expansion have, in many cases, been driven by the
US approach to jurisdiction. Whereas previously this resembled closely the conception of
various heads of prescriptive jurisdiction, it has now changed its perspective; it is possible
to speak of antitrust jurisdiction, tort jurisdiction, and taxation jurisdiction, with some of
these having a broader extraterritorial reach than others. This has the potential to muddy
the waters, resulting in the uncertain position of the effects doctrine within international
law as either a head of prescription in its own right, or a subject-driven application of the
territorial or protective principles with unusual reach. These policies have provoked
reactions from a number of foreign governments. The UK®8 and other states, as well as the
EU,%? have enacted legislation to provide defensive (p. 448) measures against US policy.
Similar episodes have arisen as a result of the application of the US Export Administration
Act, for example, in the face of US measures directed against non-US corporations involved
in contracts relating to the construction of the West Siberian pipeline.’® Both the European
Community’! and the UK”?2 protested and asserted the illegality of the actions of US
authorities intended to prevent the re-export of machinery of US origin and the supply of
products derived from US data. But it must be noted that competition legislation in several
European states is based on principles similar to those adopted in the US.73 Moreover, the
Court of Justice has applied a principle similar to the US ‘effects doctrine’ in respect of
company subsidiaries’* and the Advocate-General espoused this view in his Opinion in the
Woodpulp Cases.” In any event, US legislation has continued to provoke protests from the
EU and from individual states.”® This legislation includes the Cuban Democracy Act
(1992),77 the D’Amato-Kennedy Act (1996),78 and the Helms-Burton Act (1996).79
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(p. 454) (iv) Treaty-based quasi-universal jurisdiction

Another, more restricted, form of quasi-universal jurisdiction arises from sui generis treaty
regimes incorporating penal characteristics.11® These regimes have for the most part been
developed in order to respond to particular conduct viewed as undesirable; they require
states parties to exercise mandatory prescriptive jurisdiction over certain individuals within
their territories, independent of any ordinary nexus. They are frequently characterized by
the obligation of aut dedere aut judicare, which will compel a state party to either try the
accused or extradite to a state that is willing to do so.11?

An example!!8 arises in the context of the Convention for the Suppression of Unlawful
Seizure of Aircraft (Hague Convention).!1? This provides in Article 4(2) that:

Each Contracting State shall likewise take such measures as may be necessary to

establish its jurisdiction over the offence in the case where the alleged offender is
present in its territory and it does not extradite him pursuant to Article 8 to any of
the States mentioned in paragraph 1 of this Article.

This formula has been applied, more or less identically, in a considerable number of
conventions. Early examples include the aut dedere aut judicare obligations also appeared
in the Geneva Conventions in 1949.120 Chief amongst the more recent treaties are the
various ‘sectoral’ anti-terrorism agreements which were developed when it became clear
that meaningful agreement on a generic definition of ‘terrorism’ was unreachable.1?!

To describe the jurisdictional regime established by these treaties as ‘universal’ is a
misnomer.122 As Ryngaert notes:

The operation of the aut dedere requirement is indeed limited to States Parties,
which pool their sovereignty and explicitly authorize each other to exercise
jurisdiction over crimes committed by their nationals or on their territory.123

(p. 455) That, however, has not prevented certain states from insisting on the application of
sui generis bases of jurisdiction to nationals of non-states parties to the treaties in question.
The US is notable in this regard, often exercising jurisdiction over suspected terrorists who
are nationals of states not party to the relevant sectoral agreements.124 In Yunis, for
example, a Lebanese national was prosecuted with respect to the hijacking of Royal
Jordanian Airlines Flight 402 from Beirut to Amman. The plane carried several US nationals
but was registered in Jordan, flew the Jordanian flag, and never landed on US territory or
flew over US airspace. The court found that it had universal jurisdiction to prosecute with
respect to the act of hijacking and the taking of hostages by the accused. Although
jurisdiction was grounded on the fact that Lebanon was a state party to The Hague and
Montreal Conventions, the court further held that jurisdiction was also furnished by the
provisions of the Hostages Convention, despite the fact that Lebanon and Jordan were not
parties to it.125

3. Civil Prescriptive Jurisdiction

There are different views as to the law concerning civil jurisdiction. On one view, exorbitant
assertions of civil jurisdiction could lead to international responsibility. Further, as civil
jurisdiction is ultimately reinforced by criminal sanctions through contempt of court, there
is in principle no great difference between the problems created by assertion of civil and
criminal jurisdiction over aliens.!26 In particular, antitrust legislation (the source of many of
the difficulties in practice) involves a process which, though formally ‘civil’, is in substance
coercive and penal, as is the field of securities regulation.!?” On another view, there is little
by way of limitation on a state’s exercise of civil jurisdiction in what are effectively private
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law matters; different states assert jurisdiction on different grounds, but deference to
foreign law through conflicts rules mitigates any exorbitant elements.

(A) The basis of civil jurisdiction in different legal traditions

Notwithstanding broad similarities, the different legal traditions conceive of the civil
jurisdiction to prescribe in different ways. This division is particularly apparent when
considering the willingness of municipal courts to exercise jurisdiction over a foreign party
as an actualization of prescriptive jurisdiction.

(p. 456) In order to satisfy international law standards in regard to the treatment of aliens,
a state must in normal circumstances maintain a system of courts empowered to decide
civil cases and, in doing so, be prepared to apply private international law where
appropriate in cases containing a foreign element.!?® Municipal courts may be reluctant to
assume jurisdiction in cases concerning a foreign element, adhering to the territorial
principle conditioned by the situs of the facts in issue, and supplemented by criteria
relating to the concepts of allegiance or domicile and doctrines of submission to the
jurisdiction (including tacit submission on the basis of ownership of property in the forum
state).129

As a general rule, the common law systems will assert jurisdiction over a foreign defendant
who can be served with originating process.13% Under the most basic formulation, a writ
may be served whenever the defendant sets foot!3! or establishes a commercial presence!32
in the jurisdiction, no matter how temporarily. This exercise of jurisdiction is based on
territorial sovereignty: since states have authority over persons present in their territory,
common law courts exercise jurisdiction ‘as of right’ over defendants served with
originating process within the territory.133

Where the defendant has no such presence, a writ may nonetheless be served outside the

jurisdiction in certain cases.13* In such cases, an originating summons may only be issued
with leave of the court; leave depends on an assessment of the existence and strength of a
territorial nexus to the subject matter of the cause of action.!35 Jurisdiction will ordinarily
be exercised, for example, where property in the territory forms the subject matter of the

dispute or the defendant is domiciled or ordinarily resident there.

Though civil lawyers complain of the perceived exorbitance of the service rule,13% common
lawyers point out that the defendant may challenge the exercise of the jurisdiction on the
basis that the appropriate forum for the hearing of the dispute is elsewhere.

(p. 457) Some common law jurisdictions have extended the concept of jurisdiction further
still. In the US, ‘minimum [territorial] contacts’!37 have in the past sufficed for the purpose
of finding jurisdiction over the defendant. The mere presence of a subsidiary of a foreign
corporation in the US provided the necessary minimum contact for the parent corporation.
However, this doctrine has been significantly curtailed by Daimler AG v Bauman, where the
Supreme Court held that it would exercise jurisdiction over claims arising outside the US
only against foreign corporations that are incorporated in the US or have their principal
place of business there.138

In contrast, the civil law approach to the exercise of jurisdiction is predicated on the
principle that, where possible, the defendant ought to be sued in its domicile. This may be
seen in EC Regulation 44/2001 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters (the Brussels I Regulation),!3? Article 2 of which
provides that, ‘[s]ubject to this Regulation, persons domiciled in a Member State [of the EU]
shall, whatever their nationality, be sued in the courts of that Member State.’4% The
Regulation, however, provides alternative bases of jurisdiction that are not so rigorously
territorial where the defendant is already domiciled in the EU, including, inter alia, the
locus delicti in cases of tort (Art 5(3)), in cases of contract, the place of performance of the
obligation which has been breached (Art 5(1)(a)), the place of delivery of goods or
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performance of services (Art 5(1)(b)), or, as regards commercial disputes arising out of the
operations of a branch, agency, or other establishment, the place in which the branch,
agency, or other establishment is situated (Art 5(5)).14!

In a further significant difference with the common law, the notion of discretionary refusal
of jurisdiction is anathema to the civil law. As a general rule, if properly seised, a court is
unable to decline jurisdiction unless expressly authorized to do so by the terms of the
Regulation.'4? For example, under Article 27, in the event of lis pendens, the court second
seised must stay the proceedings before it in favour of the court first seised unless the
latter determines that it lacks jurisdiction.143

(p. 458) Whilst this approach has the virtue of certainty and consistency, its rigidity may
lead to unfortunate practical consequences. In Owusu,#4 for example, a single English
defendant and five Jamaican defendants were sued in the English courts with respect to an
alleged tort taking place in Jamaica. Although the forum conveniens was clearly Jamaica,
the mandatory wording of Article 2 and the English domicile of one of the defendants
prevented the court from declining jurisdiction.

(B) ]Jurisdiction and the conflict of laws

Conlflict of laws, also known as private international law, is concerned with issues of the
jurisdiction of national courts, the municipal law applicable to disputes with foreign
elements, and the cross-border enforcement of judgments.!45 It is usually considered to be
merely municipal law, and a bright line is drawn between its study and the study of public
international law. If it must be considered international law, the argument runs, then it is
international only in the sense that it involves competing and horizontal ‘inter-national’
claims.

According to Mills, the adoption of an international systemic perspective on the conflict of
laws reveals an ‘essential confluence’ of public and private international law, sharing as
they do similar intellectual progenitors.146 Nationality, for example, is the defining
jurisdictional principle for civil legal systems. Article 15 of the French Civil Code provides
that ‘French persons may be called before a court of France for obligations contracted by
them in a foreign country, even with an alien’. Passive personality is also the focus of article
14 of the French Civil Code, which permits a foreign person to be called before the French
courts with respect to obligations entered into with a French national.

The influence of the territoriality principle in private international law is likewise pervasive,
notably in common law systems where the presence of the defendant within the jurisdiction
is sufficient to ground the court’s adjudicative power. This is controversial, for under the
public international law conception of territoriality, the act or thing which is the subject of
adjudicative power must be done within the jurisdiction; the subsequent presence of the
defendant will be insufficient. That said, this perceived overreach is reduced by the use of
forum non conveniens to decline jurisdiction where another forum is better suited to hear
the matter; in the US, consideration of ‘reasonableness’ may also come into play.14’
Territoriality is also (less controversially) present in Article 22(1) of the Brussels I
Regulation, which provides for the exclusive jurisdiction for certain courts, regardless of
the defendant’s domicile, where the proceedings in question have as their object rights in
rem in immovable property or tenancies in immovable property.

(p. 459) (C) The alien tort statute and cognate legislation

The universality principle, as expressed in the Eichmann case, is most often associated with
the prosecution of heinous crimes.148 Only a few states assert universal civil jurisdiction,
that is, prescriptive jurisdiction absent any minimal territorial or national nexus to the
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delict in question.49 The example par excellence is the US Alien Tort Claims Act 1789, now
codified as the Alien Tort Statute (ATS).150

The ATS provides in its relevant part that ‘[t]he district courts shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of
nations or a treaty of the United States.” Apparently enacted for the purpose of providing a
recourse in tort for acts of piracy or the violation of safe conduct or of the rights of
ambassadors,!?! the statute fell dormant for almost two centuries before gaining modern
importance in Filartiga v Pefia-Irala,'52 where the Second Circuit Court of Appeals held that
it was to be read as incorporating current customary international law protective of
individual rights.

An actionable ATS violation will occur only where (1) the plaintiff is an alien, (2) the
individual defendant!®3 is responsible for a tort, and (3) the tort in question violates
international law.13¢ Not every violation of international law will, however, be considered
actionable: the Supreme Court in Sosa v Alvarez-Machain, while falling short of articulating
a coherent category, limited the scope of the statute to ‘norm[s] of an international
character accepted by the civilized world’.155 In this sense, the ATS draws its legitimacy at
least to some extent from the same well-spring as universal criminal jurisdiction over
genocide, war crimes, and crimes against humanity.156

Perhaps because of its prescriptive and procedural limitations, the ATS has been the subject
of surprisingly little opposition.'57 Whilst European states may prefer criminal or
administrative remedies for gross human rights violations, they do not (p. 460) seem
resistant in principle to ‘universal’ tort jurisdiction of this type, although they remain
opposed to the perceived exorbitance of the US regime of civil jurisdiction in personam.158

The extraterritorial reach of the ATS was significantly reduced by the Supreme Court in
Kiobel. Relying on the presumption against extraterritoriality, the Court determined that the
ATS would apply to a claim based on extraterritorial conduct only if it could be shown to
‘touch and concern’ the US. Further, the Court held that:

even where the claims touch and concern the territory of the United States, they
must do so with sufficient force to displace the presumption against extraterritorial
application.1%9

The ‘mere corporate presence’ of the defendants in the US was held to be insufficient to
meet this test in a case where the conduct complained of occurred in Nigeria only. Beyond
this, Kiobel offers no further clarification as to the circumstances that would meet the
‘touch and concern’ with ‘sufficient force’ test.160 This leaves open the extent to which the
ATS has been narrowed. Kiobel has been strongly criticized, and is certainly not the last
word.161

In RJR Nabisco,16% the Supreme Court said that the presumption against extraterritoriality
applies regardless ‘of whether there is a risk of conflict between the American statute and a
foreign law’ and (obiter) ‘of whether the statute in question regulates conduct, affords
relief, or merely confers jurisdiction’. The Court held that the Racketeer Influenced and
Corrupt Organizations Act (RICO) can apply to some foreign racketeering activity, and thus
the presumption was overcome regarding the Act’s substantive provisions.163

4. The Separateness of the Grounds of Jurisdiction
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(A) The relationship between the separate grounds

The various principles held to justify jurisdiction over aliens are commonly listed as
independent and cumulative,164 although some may be labelled ‘subsidiary’ to (p. 461)
others.165 However, it must be remembered that the ‘principles’ are in substance
generalizations of a mass of national provisions which by and large do not reflect categories
of jurisdiction specifically recognized by international law. It may be that each individual
principle is only evidence of the reasonableness of the exercise of jurisdiction.166 The
various principles often interweave in practice. Thus, the objective applications of the
territorial principle and also the passive personality principle have strong similarities to the
protective or security principle. Nationality and security may go together, or, in the case of
the alien, factors such as residence may support an ad hoc notion of allegiance. These
features of the practice have led some jurists to formulate a broad principle resting on some
genuine or effective link between the crime and the state of the forum.167

(B) Consequences of excess of prescriptive jurisdiction
(i) The legal position

If enforcement action is taken in a case of exorbitant jurisdiction with consequent injury, an
international wrong will presumably have been committed.168 The consequences of the
mere passage of legislation asserting exorbitant jurisdiction remain an open question.

(ii) Practical consequences

As a practical matter, whilst states may protest the use of exorbitant prescriptive
jurisdiction, unless the prescribing state attempts to enforce the jurisdiction claimed, it is
unlikely that any action will be taken. At the same time, a prescriptive statement—even
absent immediate enforcement action—is fundamentally a threat, which may compel
foreign nationals to alter their behaviour.169 This may cause the other state to respond
through a ‘blocking statute’, a law enacted to obstruct the extra-jurisdictional application or
effect of a law enacted in another jurisdiction.170

(p. 462) 5. Enforcement Jurisdiction
(A) The basic principle

As with prescriptive jurisdiction, a state’s use of enforcement jurisdiction within its own
territory is uncontroversial.l’! By contrast, the unilateral and extraterritorial use of
enforcement jurisdiction is impermissible. As the Permanent Court said in the Lotus:

[T]he first and foremost restriction imposed by international law upon a state is that
—failing the exercise of a permissive rule to the contrary—it may not exercise its
power in any form in the territory of another State. In this sense jurisdiction is
certainly territorial; it cannot be exercised by a State outside its territory except by
virtue of a permissive rule derived from international custom or a convention.172

The governing principle of enforcement jurisdiction is that a state cannot take measures on
the territory of another state by way of enforcement of its laws without the consent of the
latter.173 Persons may not be arrested, a summons may not be served, police or tax
investigations may not be mounted, and orders for production of documents may not be
executed on the territory of another state, except under the terms of a treaty or other
consent given.174 One key example of such consent is a Status of Mission or Status of
Forces Agreement (SOMA or SOFA), whereby one state consents to the presence of
another’s troops on its territory and to related military jurisdiction.17?
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(B) Enforcement with respect to extraterritorial activities

The principle of territoriality is not infringed just because a state takes action within its own
borders with respect to acts carried out in another state. But the correctness of this
position has not prevented controversy from arising. This is especially the case when
considering the use by US courts of the ‘effects doctrine’ to promote certain prescriptive
objectives in the field of economic regulation, especially antitrust law. US courts in, for
example, Alcoal”® and Watchmakers of Switzerland,1”7 have taken the view that (p. 463)
whenever activity abroad has consequences or effects within the US which are contrary to
local legislation then the courts may make orders requiring the disposition of patent rights
and other property of foreign corporations, the reorganization of industry in another
country, the production of documents, and so on. The US doctrine appears to be restricted
to agreements abroad intended to have material effects within the US and actually having
such effects.178 US courts have, in the past, adopted a principle of the balancing of the
various national interests involved, which, though unhelpfully vague, could mitigate the
cruder aspects of the ‘effects doctrine’.179

The courts, the US government, and foreign governments in reacting to US measures,
assume that there are some limits to enforcement jurisdiction, but there is no consensus on
what those limits are.18% Those limits were tested in Hoffman-La Roche,!8! where there had
been a significant foreign anti-competitive conduct with an adverse domestic effect and an
independent foreign effect. The Supreme Court found that it had jurisdiction to entertain a
claim by a purchaser in the US based on domestic injury, but not by a purchaser abroad
based on foreign harm. Among other considerations, the Supreme Court understood that it
must construe ambiguous statutes to avoid unreasonable interference with sovereign
authority and assume that the US Congress ordinarily seeks to follow the principles of
customary international law.

The UK view appears to be that a state ‘acts in excess of its own jurisdiction when its
measures purport to regulate acts which are done outside its territorial jurisdiction by
persons who are not its own nationals and which have no, or no substantial, effect within its
territorial jurisdiction’.182 Jennings has stated the principle ‘that extra-territorial
jurisdiction may not be exercised in such a way as to contradict the local law at the place
where the alleged offence was committed’.183 In the case of corporations with complex
structures and foreign-based subsidiaries, a principle of substantial or effective connection
could be applied as a basis for jurisdiction.18¢ This approach would accord with the relevant
notions of the conflict of laws, in particular, the ‘proper law’ of a transaction. The present
position is probably this: a state has enforcement jurisdiction abroad only to the extent
necessary (p. 464) to enforce its legislative jurisdiction. This latter rests on the existing
principles of jurisdiction and these, it has been suggested, are close to the principle of
substantial connection.

(C) Recognition and enforcement abroad

(i) Criminal jurisdiction

In a criminal context, enforcement jurisdiction will ordinarily entail the pursuit and arrest of
the accused, detention and trial, and the carrying out of any sentence.

With respect to extraterritorial enforcement action leading to the capture of the accused,
state consent can be given on ad hoc basis, but in circumstances where movement between
two states is relatively regular and straightforward, bi- or multilateral agreements may be
entered into in order to provide standing orders for enforcement jurisdiction between
states. The most notable of these is the Schengen Convention!®® between some members of
the EU. Article 40(1) provides that where the officials of one contracting party are keeping
under surveillance a person suspected of an extraditable offence, they may request that
surveillance is continued in the territory of another contracting party by officials of that
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party. Article 40(2) further provides that in circumstances where, for particularly urgent
reasons, authorization cannot be requested from the other contracting party, the officials
carrying out the surveillance may be authorized to continue the surveillance in the territory
of the other contracting party. On similar lines, Article 41 permits the officials to engage in
hot pursuit of a subject across state borders, where due to the urgency of the situation, the
permission of the other contracting state cannot be obtained.

More generally, Article 39(1) provides that, subject to the requirements of municipal law,
the police authorities of each contracting party undertake to assist each other for the
purpose of detecting and preventing criminal offences, though this does not expressly
mandate extraterritorial enforcement. Article 39 is supplemented in this respect by the
Convention on Mutual Assistance in Criminal Matters between the member states of the
European Union.186 Treaties of mutual criminal assistance, like enforcement agreements,
can also be concluded on a bilateral or multilateral basis.87

Unlike activities connected to surveillance of an accused, arrest, trial, and incarceration are
rarely carried out in an extraterritorial capacity, particularly in circumstances not linked to
a SOMA or SOFA. But when the Libyan government refused to extradite those thought to be
responsible for the 1988 bombing of Pan Am Flight 103 over Lockerbie, Scotland, unless
they were tried in a neutral country, the UK and the Netherlands (p. 465) entered into an
agreement to permit a Scottish court applying Scottish criminal law to sit in a former US
Air Force base in the Netherlands to try the accused.188

Provision is also made by treaty for the enforcement of foreign criminal judgments. Here,
there is generally a divide between the civil and common law approaches to the subject,
with the latter rejecting in principle the enforcement of the penal law of another state.189
Civil law systems are less averse to the concept, as witness the European Convention on the
International Validity of Criminal Judgments.190

Apart from trial in absentia, an unsatisfactory procedure, states have to depend on the
cooperation of the other states in order to obtain surrender of suspected criminals or
convicted criminals who are, or have fled, abroad. Where this cooperation rests on a
procedure of request and consent, regulated by certain general principles, the form of
international judicial assistance is called extradition.!®! Due to the profusion of extradition
treaties, it is possible to speak of an international law of extradition, a term which does not
imply the existence of custom, but of a significant corpus of conventional law exhibiting
certain common elements. Such treaties are usually bilateral,192 but the European
Convention on Extradition (ECE)193 is in effect between EU member states (although it has
been largely replaced by the European arrest warrant (EAW), which combines elements of
arrest and extradition).19¢ The UN has also issued a Model Treaty on Extradition
(UNMTE).195 Common conditions include double criminality (the act in question must be
criminal under the laws of both the requesting and requested states),196 non-extradition for
‘political offences’,197 and the rule of (p. 466) speciality which prevents prosecution
founded on a treaty-based extradition from proceeding on any basis other than that on
which the request was founded.198 Another significant limitation is the rule ne bis in idem,
which precludes extradition of persons already tried for the same offence. Finally, many
states reserve the right to refuse extradition owing to human rights concerns, for example,
where extradition may mean that the accused is liable to torture!99 or the death penalty.20°

Since the attacks by al-Qaeda on the US in 2001, there has been an increase in ‘informal’
extradition or rendition, though the practice is not new.2%! If it takes place with the consent
of the ‘sending’ state, there is no transgression of international law standards.202 If,
however, there is no extradition of any kind—informal or otherwise—but the suspect is
simply seized by the agents of the receiving state in the absence of any legal process, then
there is clearly a breach of international law.293 This, described generally as ‘extraordinary
rendition’, has been practised by the US since 2001. Depending on the legal system in
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question, the attendant illegality may not prevent the trial of the suspect, an application of
the maxim male captus bene detentus.20%

(ii) Civil and administrative jurisdiction

With respect to civil and administrative jurisdiction, extraterritorial enforcement revolves
largely around the recognition and enforcement of judgments and orders abroad. This is
one of the central preoccupations of private international law. In general, the field is
parochial, with each state developing its own process and criteria for recognition and
enforcement. The Brussels I Regulation seeks to unify the procedures (p. 467) for the
recognition of judgments between EU member states.2%% The judgment of a court of a
member state is subject to automatic recognition (Art 36) and enforcement (Art 39) by the
courts of other member states, with the onus on the defendant to contest enforcement
according to a limited number of clearly defined exceptions.206

However, the need to approach the court of the jurisdiction where enforcement is sought is
circumvented—in form if not in substance—when considering certain orders issued by
common law courts (notably in England but also the US) which act in personam on the
conscience of a party properly before the court to restrain its dealings with assets or
processes outside the jurisdiction. The first of these, the so-called ‘freezing injunction’,297
acts in personam to prevent a defendant from moving, hiding, or otherwise dissipating its
assets so as to render itself judgment-proof.2%8 The injunction neither creates, transfers, nor
revokes property rights; it merely affects the capacity of the defendant to exercise them
freely. But what the freezing injunction lacks in extraterritorial form, it makes up for in
extraterritorial effect. The scope of the order has been expanded considerably. First, by
virtue of its in personam operation, the injunction can be granted with respect to assets
which are not within the jurisdiction of the court granting the order.2%? Further, it can be
given effect against foreign third parties, normally multinational banks with a branch within
the jurisdiction granting the order. Finally, it can be granted in aid of foreign proceedings
even where no proceedings are on foot before the court granting the order.?1°

The second example is the anti-suit injunction, which acts to restrain a party subject to the
jurisdiction of the court from launching or continuing proceedings in a foreign court
injurious to the defendant in those proceedings.2!! Ordinarily, the claimant in the foreign
proceedings must be already before the court,%!2 though the relief may be granted
autonomously of any domestic proceedings where the subject matter of the proceedings213
or the relationship between the parties?14 is such as to give the granting court exclusive (p.
468) jurisdiction.2!5 Although the order is usually granted where the claimant in the foreign
proceedings has commenced them in a manner which is somehow objectionable, it may also

be granted where the foreign claimant has apparently acted without blame.?16

The perceived exorbitance of the common law jurisdictions in respect of these orders is
often criticized on the basis of ‘comity’.217 Comity arises from the horizontal arrangement of
state jurisdictions in private international law and the field’s lack of a hierarchical system of
norms. It plays the role of a somewhat uncertain umpire: as a concept, it is far from a
binding norm, but it is more than mere courtesy exercised between state courts. The
Supreme Court of Canada said in Morguard v De Savoye,?!8 citing the US Supreme Court in
Hilton v Guyot,?19 that:

Comity is the recognition which one nation allows within its territory to the
legislative, executive or judicial acts of another nation, having due regard both to
international duty and convenience, and to the rights of its own citizens or of other
persons who are under the protection of its law.
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Common lawyers have been anxious to justify the development of the freezing and anti-suit
injunctions on the basis of comity.22° For this reason, as with the doctrine of forum non
conveniens, whilst the jurisdiction to grant the remedy may be easily established, the
claimant must nonetheless persuade the court to exercise its discretion. A substantial body
of jurisprudence has built up around these remedies to guide the court in its use of
discretion. But so far these efforts at justification have fallen on deaf European ears: the
European Court has repeatedly disqualified such injunctive measures as inconsistent with
full faith and credit as between EU member state courts, however dilatory or parochial the
latter may be.221

6. Conclusion

A general view of the law is difficult to obtain, given the extent and diversity of the practice
and the pull of different legal traditions. But it might include the following propositions:

First, the exercise of civil jurisdiction in respect of aliens presents essentially the same
problems as the exercise of criminal jurisdiction over them, though in (p. 469) practical
terms there are differences, both procedurally and in the reactions that can be expected.

Secondly, the two generally recognized bases for prescriptive jurisdiction of all types are
the territorial and nationality principles, but their application is complemented by the
operation of other principles, especially in certain fields. The use of the passive personality
principle in cases of international terrorism appears to be accepted and, over time,
opposition to the use of the effects doctrine by the US and EU in the pursuit of certain
competition law objectives is diminishing. As a general rule, however, it remains true that if
a state wishes to avoid international criticism over its exercise of extraterritorial
jurisdiction, it is better to base the prescriptive elements on territoriality or nationality.

Thirdly, extraterritorial acts can lawfully be the object of prescriptive jurisdiction only if
certain general principles are observed:

(1) There should be a real and not colourable connection between the subject matter
and the source of the jurisdiction (leaving aside rare cases of universal jurisdiction).

(2) The principle of non-intervention in the territorial jurisdiction of other states
should be observed, notably in an enforcement context. 222

(3) Elements of accommodation, mutuality, and proportionality should be duly taken
into account. Thus, nationals resident abroad should not be constrained to violate the
law of their place of residence.

(4) These basic principles do not apply or do not apply very helpfully to (a) certain
cases of concurrent jurisdiction, and (b) crimes against international law within the
ambit of universal jurisdiction. In these areas, special rules have evolved. Special
regimes also apply to the high seas, continental shelf, EEZ, outer space, and
Antarctica.

(5) Jurisdiction is often concurrent and there is no hierarchy of bases for jurisdiction.
However, an area of exclusivity may be established by treaty, as in the case of
offences committed on board aircraft in flight.
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functions of the United States.’); US v Yousef, 327 F3d 56, 112 (2d Cir, 2003); US v Davis,
905 F2d 245, 249 (9th Cir, 1990); US v Cardales, 168 F3d 548, 553 (1st Cir, 1999), cf US v
Bustos-Useche, 273 F3d 622 (5th Cir, 2001); Arrest Warrant, 1C] Reports 2002 p 3, 37
(President Guillaume), 92 (Judge Rezek); US v Al Kassar, 660 F3d 108, 118 (2d Cir, 2011).

55 Molvan v AG for Palestine [1948] AC 351; Giles v Tumminello (1969) 38 ILR 120.

56 [1946] AC 347 (on which see Lauterpacht, 3 International Law (1977), 221). Also Board
of Trade v Owen [1957] AC 602, 634 (Lord Tucker).
57 (1962) 36 ILR 5, 18, 54-7 (Dist Ct), 304 (Sup Ct).

58 Notwithstanding this, the District Court of Jerusalem felt able to say that the law under
which Eichmann was prosecuted ‘conforms to the best traditions of the law of nations’:
(1962) 36 ILR 5, 18, 25. Also the statement of the Supreme Court, ibid, 287.
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59 E.g. the US asserts jurisdiction over foreigners on the high seas on the basis of the
protective principle, arguing that the illegal trade in narcotics is sufficiently prejudicial to
its national interest: US v Gonzalez, 776 F2d 931 (11th Cir, 1985); US v Davis, 905 F2d 245
(1st Cir, 1990); US v Saac, 632 F3d 1203 (11th Cir, 2011). Maritime Drug Law Enforcement
Act 1986; Murphy (2003) 97 AJIL 183. Further: Papastavridis, The Interception of Vessels
on the High Seas (2013) 248-51.

60 Jacobellis v Ohio, 378 US 184, 197 (1964) (Stewart J).
61 Coppel (1993) 6 LJIL 73; O’Keefe (2004) 2 JICJ 735, 739.

62 E g. in respect of inchoate conspiracies to murder or import illegal narcotics, where
these offences are almost certainly illegal in those countries in which the plotting took
place. In other areas, notably the fields of antitrust/competition law, such illegality cannot
be assumed, and the validity of the doctrine remains uncertain: ibid, 739.

63 (1927) PCIJ Ser A No 10, 23.
64 1CJ Reports 2002 p 3, 77 (Judges Higgins, Kooijmans, and Buergenthal).

65 In the US: Restatement Third §402(1)(c), draft Restatement Fourth §201(1)(b); Morrison
v National Australia Bank Ltd, 130 S Ct 2869, 2877 (2010) (articulating a ‘substantial
effects’ test); Dodge (2011) 40 Southwestern LR 687. In the EU: e.g. Case T-102/96 Gencor
Ltd v Commission [1999] ECR 1I-753; Case T-286/09 Intel Corp v European Commission,
ECLI:EU:T:2014:547. Further: Agreement between the European Communities and the
Government of the United States on the Application of Positive Comity Principles in the
Enforcement of their Competition Laws, 4 June 1998 [1998] O] L173/28; Jaiswal (2015) 12
Manchester JIEL 344; Ryngaert (2nd edn, 2015) 83-4.

66 S v Aluminum Co of America, 148 F2d 416, 443 (2d Cir, 1945).

67 Hartford Fire Insurance Co v California, 509 US 764, 796 (1993); Hoffman-La Roche Ltd
v Empagran SA, 542 US 155, 165 (2004); Minn-Chem Inc v Agrium Inc, 683 F3d 845 (7th
Cir, 2012); Carrier Corp v Outokumpu Oyjj, 673 F3d 430 (6th Cir, 2012). Generally:
Raymond (1967) 61 AJIL 558; Metzger (1967) 61 AJIL 1015; Norton (1979) 28 ICLQ 575;
Kelley (1991) 23 U Miami IA LR 195; Buxbaum & Michaels in Basedow, Francq, & Idot
(eds), International Antitrust Litigation (2012) 225-44. Further Basedow, ‘Antitrust or
Competition Law, International’ (2014) MPEPIL.

68 Shipping Contracts and Commercial Documents Act 1964 (UK).

69 Regulation (EC) 2271/96, amended by Regulation (EU) 2018/1100, and see Regulation
(EU) 2018/1101 laying down criteria for its application.

70 Towe (1984) 27 GYIL 54; Kuyper, ibid, 72; Meessen, ibid, 97.
71 Cf the Note dated 12 August 1982 and comment, Lowe (1983) 197.
72 Note dated 18 October 1982, UKMIL (1982) 53 BY 337, 453; Lowe (1983) 212.

73 Herdegen, Principles of International Economic Law (2013) 90; Ryngaert (2nd edn,
2015) 83-4.

74 ICI v EEC Commission (1972) 48 ILR 106, 121-3.

75 (1988) 96 ILR 174. However, the Court based its decision on ‘the territoriality principle
as universally recognized in public international law’: ibid, 196-7.

76 E.g. UKMIL (1992) 63 BY 615, 724-9; UKMIL (1993) 64 BY 579, 643-5; UKMIL (1995)
66 BY 583, 669-71; UKMIL (1996) 67 BY 683, 763-5; UKMIL (1998) 69 BY 433, 534; UKMIL
(2001) 72 BY 551, 627, 631; UKMIL (2013) 83 BY 298, 461-2. Further: Supplemental Brief
of the European Commission on Behalf of the European Union as Amicus Curiae in Support
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of Neither Party, Kiobel v Royal Dutch Petroleum Co, 569 US 108 (2013). On the EU
approach to the effects test more generally: Scott (2014) 62 AJCL 87, 92-3, 95-6.

77 22 USC §6001.
78 Tran and Libya Sanctions Act, 110 Stat 1541.
79 Cuban Liberty and Democratic Solidarity (Libertad) Act, 22 USC §6021.

80 Gidel, 2 Le Droit international public de la mer (1932) 39-252; Jessup, Law of Territorial
Waters and Maritime Jurisdiction (1927) 144-208; Harvard Research (1929) 23 AJIL Supp
241, 307-28; Harvard Research (1935) 29 AJIL Supp 508; McDougal & Burke, The Public
Order of the Oceans (1962) 161-73; Churchill & Lowe, The Law of the Sea (3rd edn, 1999)
65-9; Marten, Port State Jurisdiction and the Regulation of Merchant Shipping (2014);
Molenaar, ‘Port State Jurisdiction’ (2014) MPEPIL; Kopela (2016) 47 ODIL 89; Rothwell &
Stephens, The International Law of the Sea (3rd edn, 2016) 47-8; Rayfuse in Warner &
Kaye (eds), Routledge Handbook of Maritime Regulation and Enforcement (2016) 71, 72-4.

81 Also Lauritzen v Larsen, 345 US 571, 584-6 (1953). See also Reino de Esparfia v
American Bureau of Shipping Inc, 729 F Supp 2d 635 (SDNY, 2010); Churchill & Lowe (3rd
edn, 1999) 66-7; Tanaka (2nd edn, 2015) 157-160; Baterman in Warner & Kaye (2016) 45-
7.

82 Fyrther: UNCLOS, 10 December 1982, 1833 UNTS 3, Arts 91-94; UN Convention on the
Conditions of Registration of Ships, 7 February 1986, 26 ILM 1229; M/V Saiga (No 2)
(1999) 120 ILR 143; Baterman in Warner & Kaye (2016) 43-53.

83 Molenaar (1998) 187; Churchill & Lowe (3rd edn, 1999) 68; Rothwell & Stephens, The
International Law of the Sea (2010) 56. No general right of port access exists under
customary international law: Rayfuse in Warner & Kaye (2016) 73.

84 [JS v Flores, 289 US 137 (1933); Re Bianchi (1957) 24 ILR 173; Rayfuse in Warner &
Kaye (2016) 72.

85 ) Gidel (1932) 204, 246; Churchill & Lowe (3rd edn, 1999) 65-6.
86 McNair, 2 Opinions 194.

87 Churchill & Lowe (3rd edn, 1999) 66-7; Bardin (2002) 14 Pace ILR 27, 31. For a US
perspective on crimes at the sea, see Roach in Franckx & Gautier (eds), The Exercise of
Jurisdiction over Vessels (2011) 151; for a European perspective, see Anderson in Franckx
& Gautier (2011) 171. Also Shearer in Rothwell (ed), Law of the Sea (2013) 320, 327.

88 Agreement for the Implementation of the Provisions of the United Nations Convention
on the Law of the Sea of 10 December 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks, 4 August 1995, 2167 UNTS 3.

89 2 November 2001, 2562 UNTS 3 (58 parties). Further: Rau (2006) 6 MPUNYB 387.
90 R v Martin [1956] 2 QB 272, 285-6 (Devlin J); R v Naylor [1962] 2 QB 527.
91 14 September 1963, 704 UNTS 219.

92 Convention for the Suppression of Unlawful Seizure of Aircraft, 16 December 1970, 860
UNTS 105; Convention for the Suppression of Unlawful Acts Against the Safety of Civil
Aviation, 23 September 1971, 974 UNTS 178; Convention on the Suppression of Unlawful
Acts Relating to International Civil Aviation, 10 September 2010, International Civil
Aviation Organization (ICAO) Doc 9960 (not yet in force).

93 Harvard Research (1935) 29 AJIL Supp 439, 563; Bowett (1982) 53 BY 1, 11-14; Higgins
(1994) 56-65; The Princeton Principles on Universal Jurisdiction (2001); Reydams,
Universal Jurisdiction (2003); Ryngaert (2nd edn, 2015) 120-42. Further: Langer (2011)
105 AJIL 1; Nyst (2012) 8 JIL & Int Rel 36, 39-43; Schabas (2013) 26 LJIL 667, 687-93;
Bassiouni (6th edn, 2014) 425-73; Lett (2015) 23 Mich St ILR 545; Kapelanska-Pregowska
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(2015) 17 Int Comm LR 413, 425-9; O’Keefe, International Criminal Law (2015) 371-5;
Trouille (2016) 14 JICJ 195; Mennecke in Jalloh (ed), The International Criminal Court and
Africa (2017) 10; O’Sullivan, Universal Jurisdiction in International Criminal Law (2017).
There is a Working Group of the Sixth Committee on the scope and application of universal
jurisdiction: see GA Res 72/120, 18 December 2017.

94 13 Pradelle in Ascensio, Decaux, & Pellet (eds), Droit International Pénal (2005) 905;
Guilfoyle (2016) 37.

95 O’Keefe (2004) 2 JIC] 735, 745.

96 Baxter (1951) 28 BY 382. Cf Roling (1960) 100 Hague Recueil 323, 357-62. Also Re
Sharon and Yaron (2003) 127 ILR 110; Javor (1996) 127 ILR 126; Munyeshyaka (1998) 127
ILR 134.

97 Higgins (1994) 58. See also Arrest Warrant, IC] Reports 2002 p 3, 81 (Judges Higgins,
Kooijmans, and Buergenthal); R v Bow Street Stipendiary Magistrate, ex p Pinochet Ugarte
(No 3) [1999] 2 All ER 97, 176 (Lord Millett).

98 (1961) 36 ILR 5, 26.

99 This can be explained by the fact that no state could exercise territorial jurisdiction: e.g.
SS Lotus (1927) PCIJ Ser A No 10, 51 (Judge Finlay, diss), 70-1 (Judge Moore, diss), 95
(Judge Altamira, diss); Arrest Warrant, IC] Reports 2002 p 3, 37-8, 42 (President
Guillaume), 55-6 (Judge Ranjeva), 78-9, 81 (Judges Higgins, Kooijmans, and Buergenthal).
On piracy: UNCLOS, Art 105, and chapter 13; Hodgkinson in Scharf, Newton, & Sterio
(eds), Prosecuting Maritime Piracy (2015). Also: US v Shibin, 722 F3d 233 (4th Cir, 2013).

100 £ g SS Lotus (1927) PCIJ Ser A No 10, 95 (Judge Altamira, diss); Arrest Warrant, IC]
Reports 2002 p 3, 61-2 (Judge Koroma); Trouille (2016) 14 JIC] 195; van der Wilt (2016) 14
JICJ 269.

101 Ryngaert (2nd edn, 2015) 127-8; US v Bellaizac-Hurtado, 700 F3d 1245, 1253-4 (11th
Cir, 2012) (holding enforcement of an anti-drug trafficking law unconstitutional as applied
to conduct in the territorial waters of another country, drug trafficking being ‘not a violation
of customary international law’). But see US v Macias, 654 Fed Appx 458 (11th Cir, 2016),
(holding that the prosecution for drug-trafficking crimes committed on board a stateless
vessel in international waters is a constitutional exercise of extraterritorial jurisdiction).

102 jorgic v Germany [2007] ECtHR 74613/01, [69]. Institut de Droit International,
Seventeenth Commission, Universal Jurisdiction Over Genocide, Crimes Against Humanity
and War Crimes (2005) 2. Generally: Kref3 (2006) 4 JIC]J 561; Reydams (2003) 1 JICJ 428; cf
Reydams (2003) 1 JICJ 679; Ryngaert (2007) Hague JJ 85. This has become the position
despite the fact that the Genocide Convention, 9 December 1948, 78 UNTS 277, Art VI
reserves universal jurisdiction in the case of genocide for an international court: cf In re
Koch (1966) 30 ILR 496; jorgic v Germany [1997] ECtHR 74613/01 (alternative
interpretation of Genocide Convention, Art VI, which permits universal jurisdiction for
states); Schabas (2003) 1 JICJ 39.

103 Higgins (1994) 61; Van Elst (2000) 13 LJIL 815; Ryngaert (2007) Hague JJ 85; Carrillo
& Nelson (2013-14) 46 G Wash ILR 481.

104 Ry Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 3)
[2000] 1 AC 147, 275 (Lord Millett); FurundZija (2002) 121 ILR 213, 262. Cf Jones v Saudi
Arabia [2006] UKHL 26, [34] (rejecting the existence of universal tort jurisdiction over
torture).
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105 Resolution ICC-ASP/16/Res.5, 14 December 2017; ICC Statute, 17 July 1998, 2187
UNTS 3, Arts 8bis, 15bis, 15ter, inserted by Resolution RC/Res.6 of 11 June 2010. See also
Krel§ & Barriga, The Crime of Aggression: A Commentary (2017).

106 Ryngaert (2nd edn, 2015) 127.
107 E.g. in Spain: Molté (2015) 13 JIC] 1121, 1122-31.

108 Generally: Winants (2003) 16 LJIL 491; Rabinovitch (2004) 28 Fordham ILJ 500.
O’Keefe (2004) 2 JICJ 735; Goldmann, ‘Arrest Warrant Case (Democratic Republic of Congo
v Belgium)’ (2009) MPEPIL.

109 Cf also the dissenting opinion of Judge Oda: IC] Reports 2002 p 3, 51.

110 presjdent Guillaume took a conservative stance on universal jurisdiction holding that
under customary international law it only applied with respect to piracy and within the
confines of certain sui generis treaty regimes: ibid, 37-8.

111 1hid, 94.
112 1hid, 55-7 (Judge Ranjeva), 121-6 (Judge ad hoc Bula-Bula).

113 Reydams (2003) 55, 74, 88-9, 156, 177, 222, 224, 226-7. For comment on universal
jurisdiction in absentia: Colangelo (2005) 36 Geo JIL 537; Poels (2005) 23 NQHR 65;
Ryngaert (2nd edn, 2015) 133-5.

114 g'Keefe (2004) 2 JICJ 735, 750.

115 1hid, 750-1; O’Keefe (2015) 573-5; Guilfoyle (2016) 40. Cf Ryngaert (2nd edn, 2015)
123-5.

116 Generally: Reydams (2003) ch 3; Scharf, ‘Aut dedere aut iudicare’ (2008) MPEPIL;
Guilfoyle (2016) 44-52.

117 The concept again comes from Grotius, who found the notion of a fugitive arriving on
the territory of a state and there remaining to enjoy the fruits of his iniquity offensive:
Grotius, De iure belli ac pacis (1625, Tuck 2005) II.xxi, §4.1. The position was later reversed
by Enlightenment philosophers who sought to restrict the prescriptive jurisdiction of states
to territorial concerns alone: e.g, Beccaria, Traité des délits et des peines (1764) §21.
Further: Arrest Warrant, IC] Reports 2002 p 3, 36-40 (President Guillaume).

118 15 the modern era, the concept first appeared in the International Convention for the
Suppression of Counterfeiting Currency, 20 April 1929, 112 LNTS 371, Art 9.

119 16 December 1970, 860 UNTS 105, Art 4(1).

120 | g. Geneva Convention Relative to the Treatment of Prisoners of War, 75 UNTS 135,
Art 129.

121 Generally: Saul, Defining Terrorism in International Law (2006); Schmid (2012) 6
Perspectives on Terrorism 158; Easson & Schmid in Schmid (ed), Routledge Handbook of
Terrorism Research (2011) 99-157; Cohen (2013) 20 Mich St ILR 219, 229-33; O’Keefe
(2015) 160, 266-74; Brennan in McCorquodale & Gauci (eds), British Influences on
International Law (2016) 417-35. Cf Cassese, International Law (3rd edn, 2013) ch 8.

122 Higgins (1994) 64 (‘Although these treaties seek to provide wide alternative bases of
jurisdiction, they are not examples of universal jurisdiction. Universal jurisdiction, properly
called, allows any state to assert jurisdiction over an offence’).

123 Ryngaert (2nd edn, 2015) 124. Also Guilfoyle (2016) 46.
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124 F g US v Rezaq, 134 F3d 1121 (DC Cir, 1998); US v Wang Kun Lue, 134 F3d 79 (2d Cir,
1998); US v Lin, 101 F3d 760 (DC Cir, 1996). For commentary on the US position: Scharf
(2001) 64 LCP 67.

125 US v Yunis, 681 F Supp 896, 901 (DDC, 1988) and US v Yunis, 924 F2d 1086 (DCC,
1991).

126 Akehurst (1972-3) 46 BYIL 145, 170; Vagias, The Territorial Jurisdiction of the
International Criminal Court (2014) 181-2; Kohl in Tsagourias & Buchan (eds), Research
Handbook on International Law and Cyberspace (2015) 31-3. There are many specialized
areas, e.g. those relating to conscription and taxation. On the former: Parry (1954) 31 BY
437; 8 Whiteman 540-72. On the latter: Mann (1964) 111 Hague Recueil 1, 109-19; Martha,
The Jurisdiction to Tax in International Law (1989).

127 Ryngaert (2nd edn, 2015) 32, 82-4, 89-94. Also Ryngaert, Jurisdiction over Antitrust
Violations in International Law (2008).

128 (Op the relations of public and private international law: Mills, Confluence of Public and
Private International Law (2009); Boer (2010) 57 NILR 183; Mills (2014) 84 BYIL 187;
Ryngaert (2nd edn, 2015) 16-22.

129 Beale (1922-3) 36 Harv LR 241. For a different view see Akehurst (1972-3) 46 BY 145,
170-7; and see Derby & Co Ltd v Larsson [1976] 1 WLR 202, noted (1976-7) 48 BY 333,
352. Also Thai-Europe Tapioca Service v Government of Pakistan [1975] 1 WLR 1485, 1491-
2 (Lord Denning); Putnam, Courts without Borders (2016) ch 2.

130 Ryssell & Co v Cayzer, Irvine Ltd [1916] 2 AC 298, 302; ANZ Grindlays Bank plc v
Fattah (1991) 4 WAR 296, 299-300. Further: Dicey, Morris & Collins on the Conflict of Laws
(15th edn, 2012) 411.

131 E g. Maharanee of Baroda v Wildenstein [1972] 2 QB 283. Sime, A Practical Approach
to Civil Procedure (17th edn, 2014) 117.

132 E.g. Dunlop Ltd v Cudell & Co [1902] 1 KB 342; Cleveland Museum of Art v Capricorn
International SA [1990] 2 Lloyd’s Rep 166. In civil claims against corporations in US courts,
a ‘commercial presence’ is no longer sufficient to establish jurisdiction: Daimler AG v
Bauman, 134 S Ct 746 (2014); Bristol-Myers Squibb Co v Superior Court of California, San
Francisco County, 137 S Ct 1773 (2017).

133 McConville in Scott (ed), Torture as Tort (2001) 160.

134 F g, Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460; Airbus Industrie GIE v Patel
[1999] 1 AC 119; Lubbe v Cape plc [2000] 1 WLR 1545. Generally: Sime (17th edn, 2014)
124-5; Fentiman, International Commercial Litigation (2nd edn, 2015) chs 8-9, 12.

135 Where the defendant has a territorial connection with England sufficient to allow the
writ to be served directly, the court may decline jurisdiction on the basis that England is
forum non conveniens: VIB Capital plc v Nutritek International Corp [2013] 2 AC 337.

136 | g. Ehrenzweig (1956) 65 Yale L] 289. Relations between common law and civil law
countries on the service of process have been a source of difficulty: e.g. Decision
concerning Service of Punitive Damage Claims (1995) 34 ILM 975.

137 International Shoe Co v Washington, 326 US 310, 316 (1945). Also World-Wide
Volkswagen Corp v Woodson, 444 US 286, 297 (1980); Goodyear Dunlop Tyres Operations
SA v Brown, 564 US 915 (2011).
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138 134 S Ct 746, 761 (2014) (uprooting the corporate presence doctrine). For comment: Ji
(2015) 23 Mich St ILR 397; Cavanagh (2016) 68 Maine LR 287. See also Gucci America Inc
v Weixing Li, 768 F3d 122 (2d Cir, 2017).

139 [2001] O] L12/1, an elaboration on the Convention on Jurisdiction and the Enforcement
of Judgments in Civil and Commercial Matters, Brussels, 27 September 1968, 1262 UNTS
153 As an EU member, the UK is bound by the Brussels I Regulation. To the extent that the
Regulation does not apply, the common law rules of jurisdiction will have residual effect:
Brussels I Regulation, Art 4. Also of note is EC Regulation 593/2008 on the law applicable to
contractual relations [2008] O] L177/6 (Rome I Regulation). Generally: Briggs, Civil
Jurisdiction and Judgments (6th edn, 2015) ch 2; van Calster, European Private
International Law (2nd edn, 2016) ch 2.

140 The Brussels I Regulation permits certain exceptions to this principle based on
questions of subject matter and the relationship between the parties: e.g. Arts 5(1) (matters
relating to a contract), 5(3) (matters relating to a tort or delict), 5(5) (matters relating to a
dispute arising from the activities of a branch, agent, or other establishment); 22 (exclusive
jurisdiction), 23 (jurisdiction agreements), and 27 and 28 (lis pendens and related actions).

141 Fyrther: Kaeb & Scheffer (2013) 107 AJIL 852, 854-5; Fentiman (2nd edn, 2015) ch 9.
142 Cf Brussels I Regulation, Art 28.

143 | g. because the court second seised is the beneficiary of an exclusive jurisdiction
agreement between the parties (Art 23) or the subject matter of the dispute is something
within the exclusive jurisdiction of the court second seised (Art 22).

144 Case C-281/02 Owusu v Jackson [2005] ECR 1-1383 (EC]). Also Case C-159/02 Turner v
Grovit [2005] ECR 1-3565 (EC]); Case C-116/02 Erich Gasser GmbH v MISAT srl [2003] ECR
1-14693 (ECJ); Case C-185/07, Allianz SpA v West Tankers Inc [2009] ECR 1-663; Ferrexpo
AG v Gilson Investment Ltd [2012] EWHC 721 (Comm). Further: Rodger (2006) 2 JPIL 71;
De Verneuil Smith, Lasserson, & Rymkiewicz (2012) 8 JPIL 389.

145 Mills, The Confluence of Public and Private International Law (2009); Ryngaert (2nd
edn, 2015) ch 1.

146 Mills (2009) 298.

147 E.g. Timberlane Lumber Co v Bank of America, 549 F2d 597 (9th Cir, 1976); Asahi
Metal Industry Co v Superior Court of California, 480 US 102 (1987);

cf Hartford Fire Ins Co v California, 509 US 764 (1993). Further: Oakley & Amar, American
Civil Procedure (2009) 116; Grossi, The US Supreme Court and the Modern Common Law
Approach (2015) 144, 166-8, 171.

148 gteinhardt & D’Amato (eds), The Alien Tort Claims Act (1999); Paust (2004) 16 Florida
JIL 249; Ku (2013) 107 AJIL 835-7; Ryngaert (2nd edn, 2015) 135-42; Seibert-Fohr, ‘United
States Alien Tort Statute’ (2015) MPEPIL.

149 Reydams (2008) 126-7; Cassese (3rd edn, 2013) 278-81.

150 28 USC §1350. After the ‘rediscovery’ of the Alien Tort Claims Act, the Torture Victims
Protection Act of 1991 was passed: it provides a cause of action for any victim of torture or
extrajudicial killing wherever committed: 106 Stat 73.

151 These are the offences against the law of nations described by Blackstone as addressed
by the criminal law of England. See Sosa v Alvarez-Machain, 542 US 692, 725 (2004). The
origins of the original statute are obscure: Paust (2004) 16 Florida JIL 249; Seibert-Fohr,
‘United States Alien Tort Statute’ (2015) MPEPIL.
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152 630 F2d 876, 881 (2d Cir, 1980).

153 There is no nationality requirement imposed on the defendant by the ATS; accordingly,
US companies were named as defendants in many cases, converting ATS into a corporate
social responsibility tool: e.g. Doe 1 v Unocal, 395 F3d 932 (9th Cir, 2002). But corporations
that have a ‘mere corporate presence’ in the US have been held not to fall within the Act:
Kiobel v Royal Dutch Petroleum Co, 569 US 108 (2013), and the Supreme Court has held
that foreign corporations may not be defendants in ATS cases: Jesner v Arab Bank Plc, 584
US _ (2018). The scope of the ATS is thus further reduced.

154 Ryngaert (2nd edn, 2015) 71, 106.

155 542 US 692, 749 (2004).

156 Ryngaert (2003) 38 NYIL 3, 35-8.

157 E g. Arrest Warrant, IC] Reports 2002 p 3, 77 (Judges Higgins, Kooijmans, and
Buergenthal) (‘[w]hile this unilateral exercise of the function of guardian of international
values has been much commented on, it has not attracted the approbation of States
generally’). Cf Ramsay (2009) 50 Harv IL] 271.

158 Ryngaert (2nd edn, 2015) 137; Kaeb & Scheffer (2013) 107 AJIL 852.

159 Kiobel v Royal Dutch Petroleum Co, 569 US 108, 14 (2013) (Chief Justice Roberts,
joined by Justices Scalia, Alito, Thomas, and Kennedy).

160 gSee Mujica v AirScan Inc, 771 F3d 580, 594 (9th Cir, 2014) (stating that ‘Kiobel (quite
purposely) did not enumerate the specific kinds of connections to the United States that
could establish that ATS claims “touch and concern” this country’).

161 gtephens (2013) 28 Md JIL 256; Chander (2013) 107 AJIL 829; Ku (2013) 107 AJIL 835.
162 RJR Nabisco, Inc v European Community, 136 S Ct 2090, 2100-1 (2016).

163 Byt the presumption was not overcome regarding the private right of action, for which
domestic injury must be alleged and proved. See RJR Nabisco, Inc v European Community,
136 S Ct 2090, 2105-11 (2016).

164 Ireland-Piper (2013) 9(4) Utrecht LR 68, 73; Currie & Coughlan (2007) 11 Can Crim LR
141, 148. E.g. Jankovic, Decision on Art 11bis referral (ICTY Appeals Chamber, Case No
1T-96-23/2-AR11bis.2, 15 November 2005), para 34.

165 | . Eichmann (1962) 36 ILR 277, 302; Arrest Warrant, IC] Reports 2002 p 3, 80

(Judges Higgins, Kooijmans, and Buergenthal) (arguing that universal jurisdiction can only
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Kennedy Acts. On restricting the reach of state jurisdictions over online data: Woods (2016)
68 Stanford LR 729, 779-80. On blocking investigations under the US Foreign Corrupt

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved.
Subscriber: Gujarat National Law University; date: 27 June 2021 1 09



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 59 of 262

Practices Act: Liakopoulos & Marsilia, The Regulation of Transnational Mergers in
International and European Law (2009) 17; Robert-Ritter (2012) 8 IL & Man R 89.

171 Mann (1964) 13 ICLQ 1460; Jennings (1957) 33 BY 146; 6 Whiteman 118-83; Akehurst
(1972-3) 46 BY 145, 179-212 Meessen (ed), Extra-Territorial Jurisdiction in Theory and
Practice (1996); Milanovic, Extraterritorial Application of Human Rights Treaties (2011) 23-
6; Colangelo (2014) 99 Cornell LR 1303; Ryngaert (2nd edn, 2015) 31; Schabas (ed), The
Cambridge Companion to International Criminal Law (2016) 161, 218, 220-6.

172 (1927) PCIJ Ser A No 10, 18-19.

173 E.g. Armed Activities on the Territory of the Congo (DRC v Uganda), IC] Reports 2005 p
168, 196-9; R v Hape [2007] 2 SCR 292. Further: Stigall (2013) 3 Notre Dame JICL 1, 9.

174 S5 Lotus (1927) PCIJ Ser A No 10, 18.

175 E g. Agreement between the Parties to the North Atlantic Treaty regarding the Status
of their Forces, 19 June 1951, 199 UNTS 67, Art VII; Agreement between the Democratic
Republic of East Timor and the United Nations concerning the Status of the United Nations
Mission of Support in East Timor, 20 May 2002, 2185 UNTS 368, Arts 43-44. Further:
chapter 22.

176 S v Aluminum Co of America, 148 F2d 416 (2d Cir, 1945).

177 US v Watchmakers of Switzerland Information Center Inc, 133 F Supp 40 (SDNY,
1955); 134 F Supp 710 (SDNY, 1955).

178 Tntention was not a prominent requirement in US v ICI, 100 F Supp 504 (SDNY, 1951);
105 F Supp 215 (SDNY, 1952), and in many circumstances it can be inferred.

179 Timberlane Lumber Co v Bank of America, 549 F2d 597 (9th Cir, 1976); Mannington
Mills Inc v Congoleum Corp, 595 F2d 1287 (3d Cir, 1979). The ‘balancing’ approach was
criticized in Laker Airways Ltd v Sabena, 731 F2d 909 (DC Cir, 1984). Hartford Fire
Insurance v California, 509 US 764 (1993) ignored almost all the balancing factors and held
that US courts should exercise jurisdiction where there is a substantial effect within the US
and there is no conflict, i.e. no foreign law requires that a party act or not act in a certain
manner contrary to US laws. Further: Ryngaert (2nd edn, 2015) 155-6; Duns, Duke, &
Sweeney (eds), Comparative Competition Law (2015) 356-60.

180 Bgrcelona Traction, Second Phase, IC] Reports 1970 p 3, 103-6 (Judge Fitzmaurice).

181 Hoffman-La Roche Ltd v Empagran SA, 542 US 155 (2004). See also Restatement Third
§403(1) and (2); draft Restatement Fourth (2017) §101.

182 ppjJ, (1964) 146, 153.

183 (1957) 33 BY 146, 151. Also British Nylon Spinners Ltd v ICI Ltd [1952] 2 All ER 780;
[1954] 3 All ER 88; Kahn-Freund (1955) 18 MLR 65.

184 Carron Iron Co v Maclaren (1855) 5 HLC 416, 442 (Lord Cranworth); The Tropaioforos
[1962] 1 Lloyd’s Rep 410.

185 Convention implementing the Schengen Agreement of 14 June 1985 [2000] OJ L239/19.

186 [2001] OJ C 197/1. Also: Convention on the Establishment of a European Police Office
[1995] OJ C 316/2. Further: McClean (2002) 167-8, 224-37.

187 The UN has sponsored a series of treaties designed to secure greater cooperation in

criminal matters: UN Model Treaty on Mutual Assistance in Criminal Matters, 14 December
1990, A/RES/45/117, amended by A/RES/53/112, 20 January 1999; Model Treaty on the
Transfer of Proceedings in Criminal Matters, 14 December 1990, A/RES/45/118; UN
Convention Against Transnational Organized Crime, 15 November 2000, A/RES/55/25

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved.
Subscriber: Gujarat National Law University; date: 27 June 2021 1 1 O



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 60 of 262

(Annex I). Further: Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v
France), 1CJ Reports 2008 p 117.

188 [K-Netherlands, Agreement concerning a Scottish trial in the Netherlands, 18
September 1998, 2062 UNTS 81. This approach was approved in SC Res 1192 (1998).
Further: Aust (2000) 49 ICLQ 278; Plachta (2001) 12 EJIL 125. Also: UK-New Zealand,
Agreement concerning trials under Pitcairn law in New Zealand, 11 October 2002, 2219
UNTS 57; Pitcairn Trials Act 2002 (NZ); R v Seven Named Accused (2004) 127 ILR 232;
Christian v R [2007] 2 WLR 120.

189 | . Wisconsin v Pelican Insurance Co, 127 US 265 (1887); Huntington v Attrill [1893]
AC 150; US v Inkley [1989] QB 255 (CA). Further: Zeynalova (2013) 31 Berkeley JIL 150,
163-8.

190 28 May 1970, ETS No 70.

191 Generally: Nicholls & Montgomery, The Law of Extradition and Mutual Assistance (2nd
edn, 2007); Stein, ‘Extradition’ (2011) MPEPIL. On reciprocity as a basis for extradition:
Rezek (1981) 52 BY 171; Duffy, The ‘War on Terror’ and the Framework of International
Law (2nd edn, 2015) 162-5.

192 g g. UK-USA, Extradition Treaty, 31 March 2003, Cm 5821.

193 13 December 1957, 359 UNTS 273. Also: Additional Protocol to the European
Convention on Extradition, 15 October 1975, CETS No 86; Second Additional Protocol to
the European Convention on Extradition, 17 March 1978, CETS No 98.

194 Cf EC Framework Decision of 13 June 2002 on the European arrest warrant and
surrender procedures between member states [2002] O] L190/1; and see Assange v
Swedish Prosecution Authority [2012] UKSC 22. But cf Assange (Sweden and the UK)
(2015) 175 ILR 475 (UN Working Group on Arbitrary Detention).

195 A/RES/45/116, 14 December 1990. The UNMTE has been supplemented by a UN Model
Law on Extradition: 10 May 2004, E/EN.15/2004/CRP.10.

196 E g. UNMTE, Art 2. Older treaties phrased this requirement in terms of an exhaustive
list of offences for which extradition could be requested: ECE, Art 2, but cf Art 2(4). The
EAW does away with this entirely with respect to certain serious offences, including those
deemed to be crimes under the ICC Statute: EAW, Art 2(2).

197 E g. UNMTE, Art 3(a), ECE, Art 3. Also the European Convention on Extradition, 13
December 1957, 359 UNTS 273, Art 3, supplemented by Additional Protocol, 15 October
1975, 1161 UNTS 450, Art 1. On the non-refoulement principle and the prosecution of
crimes committed extraterritorially: Gilbert & Riisch (2014) 12 JICJ 1093.

198 F g. UNMTE, Art 14, ECE, Art 14.

199 E g UNMTE, Art 3(f). Additionally, the European Court of Human Rights (ECtHR) has
held that parties could not knowingly extradite an individual where that individual would be
in danger of torture: Soering v UK (1989) 98 ILR 270. Cf Netherlands v Short (1990) 29
ILM 1375; Ng v Canada (1993) 98 ILR 497; Aylor (1993) 100 ILR 664; US v Burns (2001)
124 ILR 298; Mamatkulov v Turkey (2005) 134 ILR 230; Ahmad v UK [2012] ECtHR
24027/07, [166]-[179]. This rule has been applied in other jurisdictions: e.g. Lamas Puccio v
Peru, ILDC 1886 (2011); Minister of Home Affairs v Tsebe, 2012 (5) SA 467. Further:
Beltrén de Felipe & Nieto Martin (2012) 10 JICJ 581; Stover (2014) 45 Col HRLR 325. See
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RETHINKING JURISDICTION IN
INTERNATIONAL LLAW

By ALEX MiLLs*

ABSTRACT

Jurisdiction has traditionally been considered in international law as purely
a question of the rights and powers of states. Conceived in this way, the
rules on jurisdiction serve the important function of delimiting (while accepting
some overlap of) state regulatory authority — the question of when a person
or event may be subject to national regulation — a function which is shared
with the cognate discipline of private international law. This article suggests
that the idea and the rules of jurisdiction in international law require reconcep-
tualisation in light of three developments. The first is the growing recognition
that in a range of circumstances the exercise of national jurisdiction may,
under international law, be a question of duty or obligation rather than right.
The second development is the increased acceptance that such jurisdictional
duties may in some circumstances be owed not only to other states but also
to private parties, particularly through the emergence and strengthening of
the doctrines of denial of justice and access to justice. The third development
is the widely recognised phenomenon known as party autonomy, under
which private parties in civil disputes have the power to confer jurisdiction
on national courts and to determine themselves which law governs their
relationships. In combination, these developments suggest the necessity of
rethinking the concept of jurisdiction in international law, to reflect the
more complex realities of an international legal order under which states pos-
sess both jurisdictional rights and obligations and are no longer the exclusive
actors.

Keywords: Jurisdiction, universal jurisdiction, sovereignty, denial of justice,
access to justice, party autonomy, state immunity, forum of necessity.
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I. INTRODUCTION

The regulation of the jurisdiction of states is an important aspect of
international law. This article argues, however, that it is also underdevel-
oped. It is important because it is at the heart of an international legal
order which seeks to provide for the lawful co-existence of sovereigns.
Rules of jurisdiction reflect fundamental requirements in the interna-
tional system which flow from the acceptance by states that there are
limits on their own regulatory authority, and that exercises of regulatory
authority by foreign sovereigns are themselves legitimate. These rules do
not pretend to eliminate entirely the possibility of overlapping regula-
tion. Some limited risk of potentially conflicting exercises of public
authority remains an accepted feature of international law, while the
risk of overlapping exercises of authority in questions of private law is
reduced through the closely related field of private international law."
But without rules of jurisdiction such risk of overlap would be
much increased, and no dispute over whose regulatory authority
should apply to a person or event would be capable of being resolved
through law.

Despite the centrality of rules of jurisdiction in the international
order, the subject has not received very extensive scholarly attention.
Moreover, such attention as it does receive tends to involve a fairly
ritualised account of the standard ‘heads’ of jurisdiction, principally
based on territoriality and nationality, which are traditionally the
major grounds on which a state may (at its discretion) exercise regulatory
authority, as explored in section III. The origins of this approach
to jurisdiction may be found particularly in the scholarship of early
private international lawyers, also examined in section 111, who viewed
themselves as working in a single discipline of ‘international law’. Rules
of private international law can also be understood as partially imple-
menting public international law jurisdictional constraints in the context
of private law disputes and relations. This account of jurisdiction has not
changed greatly since the nineteenth century — aside from a temporary
and regrettable digression into a ‘positivist’ model of plenary jurisdic-
tion, as discussed in section II — although debates have continued
concerning its boundaries, and some of its details have been progres-
sively clarified.

In contrast with this relatively static account of the rules of jurisdic-
tion, international law has changed in fundamental ways during this
period, in particular through the rise in recognition and importance of
non-state actors, including individuals as bearers of human rights.
Arguments are increasingly made that the foundations of international
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' On the relationship between public and private international law, see generally Alex Mills, The
Confluence of Public and Private International Law: Justice, Pluralism and Subsidiarity in the
International Constitutional Ordering of Private Law (CUP 2009).
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law have fundamentally shifted from state sovereignty to a greater con-
cern with ‘humanity’,® or from sovereignty as ‘right’ to sovereignty as
‘responsibility’.? As expressed by the International Criminal Tribunal
for the former Yugoslavia:

... the impetuous development and propagation in the international community
of human rights doctrines, particularly after the adoption of the Universal
Declaration of Human Rights in 1948, has brought about significant changes
in international law, notably in the approach to problems besetting the world
community. A State-sovereignty-oriented approach has been gradually sup-
planted by a human-being-oriented approach. Gradually the maxim of
Roman law hominum causa omne jus constitutum est (all law is created for the
benefit of human beings) has gained a firm foothold in the international com-
munity as well.*

Private international law has equally undergone dramatic changes in the
modern era, not least through a parallel increased recognition of the
rights, interests and autonomy of private parties. These developments
invite consideration of the question whether jurisdiction in international
law itself requires rethinking.

Sections IV and V of this article focus on three main developments in
international law, public and private, arguing that they have potentially
significant implications for the international law of jurisdiction. First,
the growing recognition that states not only have regulatory power in
international law, they also have regulatory duties. Second, the increased
acceptance that such jurisdictional obligations may in a range of circum-
stances be owed not only to other states but also to private parties,
reflecting the increasing role of individual actors in international law,
in particular under the international legal doctrines of denial of justice
and access to justice. Third, the related and widely recognised phenom-
enon of party autonomy, under which private parties have the power to
confer jurisdiction on national courts in civil disputes and to choose
which law governs their legal relationships. In combination, these devel-
opments suggest the necessity of rethinking the concept of jurisdiction in
international law, to reflect the more complex realities of an international

? See e.g. Ruti Teitel, Humanity’s Law (OUP 2011); Anne Peters, ‘Humanity as the a and Q of
Sovereignty’ (2009) 20 EJIL 513; Fernando R Teson, “The Kantian Theory of International Law’
(1992) 92 Columbia Law Review 53; Louis B Sohn, “The New International Law: Protection of the
Rights of Individuals Rather Than States’ (1982) 32 American University Law Review 1.

3 See further e.g. “The Responsibility to Protect’, Report of the International Commission on
Intervention and State Sovereignty (2001) available at <http://responsibilitytoprotect.org/
ICISS%2z0Report.pdf> accessed 18 August 2014; Kofi Annan, “T'wo Concepts of Sovereignty’
(1999), The Economist, 16 September 1999 (available at www.economist.com/node/324795)
(‘States are now widely understood to be instruments at the service of their peoples, and not vice
versa. ... When we read the Charter today, we are more than ever conscious that its aim is to protect
individual human beings, not to protect those who abuse them.’).

+ Prosecutor v Tadié (Jurisdictional Phase), Appeals Chamber, International Criminal Tribunal
for the former Yugoslavia, Decision of 2 October 1995, [97] available at www.icty.org/x/cases/tadic/
acdec/en/s1002.htm accessed 18 August 2014.
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legal order under which states possess both jurisdictional rights and
obligations and are no longer the exclusive actors.

II. THE Lorus CASE ANOMALY: JURISDICTION AND THE LEGAL LimITs
OF SOVEREIGNTY

Before examining the generally accepted traditional law of jurisdiction, it
is important to consider the apparent anomaly of the 1927 decision of the
Permanent Court of International Justice in the Lotus Case.’ In that case,

the PCIJ (in)famously held that:

Far from laying down a general prohibition to the effect that States may not
extend the application of their laws and the jurisdiction of their courts to per-
sons, property or acts outside their territory, it leaves them in this respect a wide
measure of discretion which is only limited in certain cases by prohibitive rules;
as regards other cases, every State remains free to adopt the principles which it
regards as best and most suitable.’

This statement appears to suggest that jurisdiction in international law is
plenary, but subject to defined prohibitions, rather than being based on
limited ‘heads’. Some scholars have found creative ways to interpret the
statement so that it accords with the generally accepted principles of
international jurisdiction, under which jurisdiction is based on limited
defined grounds. For example, it has been suggested that it relates only
to the plenary nature of territorial jurisdiction, or that it was intended
only to suggest that there are a range of grounds for extraterritorial
jurisdiction.” These interpretations are perhaps assisted by the Court’s
further conclusion, shortly after the above passage, that:

all that can be required of a State is that it should not overstep the limits which
international law places upon its jurisdiction; within these limits, its title to
exercise jurisdiction rests in its sovereignty.

Such interpretations do, however, have an air of revisionism about them,
and it may reasonably be concluded that the Court’s findings cannot be
read down so generously. While it should be noted that the decision was
adopted by only six out of the twelve judges on the Court, with the
President’s vote in its favour being decisive, it would, however, equally
be wrong to conclude that the Court was simply ‘mistaken’ in its conclu-
sions, even if its decision was out of step with approaches to international
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5SS ‘Lotus’ (France v Turkey) (1927) PCIJ Ser A, No 10.

® Ibid, 18-19.

7 See e.g. F A Mann, ‘The Doctrine of Jurisdiction in International Law’, in Studies in
International Law (Clarendon Press, 1973) 27 (previously published in (1964-1) 111 Recueil des
Cours 1).

8 SS ‘Lotus’ (France v Turkey) (1927) PCIJ Ser A, No 10, p.19.
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jurisdiction both before® and after’® the judgment. Rather, the decision
can best be characterised as the ‘high water mark’ of a briefly dominant
but still highly influential theoretical approach to international law, gen-
erally known as international legal positivism.""

The origins of this approach are commonly identified in the work of
the nineteenth century legal philosopher, John Austin, although they are
also (less accurately) associated with his teacher, Jeremy Bentham.'?
Internally, as a matter of domestic law, Austin viewed sovereignty as a
question of fact in that the power of the sovereign was above and beyond
the law, as the source of all legal authority lay in sovereign commands.
Externally, Austin viewed sovereignty as a question of fact in that ‘ob-
ligations’ on the international plane could only derive from the voluntary
acts of sovereigns: thus Austin rejected the idea that international law,
properly considered, was law."3

Although Austin denied that international law was a legal system, an
approach to international law nevertheless subsequently developed based
on the premises of his approach, viewing international law as a distinct
but ‘primitive’ form of law — the rules voluntarily adopted by and
between sovereign states. This theory of international law is generally,
although somewhat unfortunately, known as the ‘positivist’ perspective
on international law. The terminology is unfortunate because the name
reflects only the claimed methodological approach of those who
developed the theory, rather than characterising the theory itself — the
claim that their approach was empirical, inductive, and practice-
oriented, rather than following the natural law, deductive, theory-
oriented approach which had historically dominated thinking in
international law. There are of course many who adopt a modern posi-
tivist methodology to the study of international law (that is, inductive and
empirical), without adhering to what is usually described as ‘positivist’
theory. Indeed it is arguable that any genuinely ‘positivist’ methodo-
logical approach to analysis of the contemporary practice of states is
incompatible with the so-called ‘positivist’ theoretical approach.”* This
is because positivist international law theory can no longer lay claim to

9 See e.g. the 1883 Resolution of the Institut de Droit Internationale, ‘Régles relatives aux
conflits des lois pénales en matiere de compétence’, available at <http://www.idi-iil.org/idiF/
resolutionsF/1883_mun_o4_fr.pdf> accessed August 2014; Nationality Decrees Issued in Tunis and
Morocco (Advisory Opinion) (1924) PCI] Series B, No. 4.

'° See also e.g. the ‘Draft Convention on Jurisdiction with Respect to Crime’ (1935) 29 AJIL
Supplement 435; Barcelona Traction, Light and Power Company (Belgium v Spain) [1970] IC] 3,
103ff (Separate Opinion of Judge Fitzmaurice).

"' [T]he dictum represents the high water mark of laissez-faire in international relations, and an
era that has been significantly overtaken by other tendencies’: Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v Belgium) [2002] IC] Reports 3, Joint Separate Opinion of
Judges Higgins, Kooijmans and Buergenthal, at [51].

2 See e.g. MW Janis, ‘Jeremy Bentham and the Fashioning of “International Law™ (1984) 78
AJIL go5.

'3 John Austin, The Province of Jurisprudence Determined (1832, reprinted Hackett Publishing
1998) 201.

'+ See further Mills, The Confluence of Public and Private International Law, 37ff, 74ff.
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being based on observation of current practice. While international legal
positivism has tended to describe itself as empirical and anti-theoretical,
the reality is that legal positivism itself became a theoretical construct
which led to conclusions which were (and are increasingly) out of step
with the accepted practice of states.

Although the tradition of positivist international law theory (as distin-
guished from methodology) may encompass a range of beliefs, it entails a
commitment to certain essential ideas. States are viewed as the key actors
in international law, and are formally independent, free, equal, and per-
haps most importantly ‘sovereign’. ‘Sovereignty’ has of course become a
greatly contested term, but the idea of state sovereignty in positivist
international law theory is that states possess at least some unrestricted
freedoms as an a priori consequence of their statehood. This freedom is
said to exist ‘prior’ to the law — thus, positivists argue that international
law can only exist where it is a voluntary expression of sovereign will.
Consequently, positivism emphasises individual state will as the sole
source of legal principles and their authority. As Oppenheim put it in

1905:

The Law of Nations is a law for the intercourse of States with one
another...As, however, there cannot be a sovereign authority above
the single sovereign states, the LLaw of Nations is a law between, not above,
the single States, and is, therefore, since Bentham, also called ‘International
Law. ">

According to Oppenheim, Bentham’s invention of the term ‘interna-
tional law’ was more than a semantic innovation in that it implied (cor-
rectly, in Oppenheim’s view) that the subject concerns only the law
which applies between sovereign states.

As jurisdiction is closely related to or even ‘an aspect of sovereignty’,*®
the only limits on jurisdiction which may apply under a traditional posi-
tivist theoretical approach are those voluntarily adopted by states them-
selves. The starting point is that jurisdiction, like sovereignty itself, is
plenary and discretionary — the position adopted by the PCI] in the Lotus
Case. Again, to put this in Oppenheim’s words:

States possessing independence and territorial as well as personal supremacy can
naturally extend or restrict their jurisdiction as far as they like.'”

'S Lassa Oppenheim, International Law (1°* edn, Longmans Green & Co 1905) Chapter 1, s.1.

1 James Crawford, Brownlie’s Principles of Public International Law (8™ edn, OUP z2012) 456.
See similarly D W Bowett, ‘Jurisdiction: Changing Patterns of Authority Over Activities and
Resources’ (1982) 53 BYIL 1, 1, describing jurisdiction as ‘a manifestation of State sovereignty’.

7 Oppenheim, International Law, Chapter 1, s.143. Even Oppenheim, however, followed this by
stating that ‘as members of the Family of Nations and International Persons, the States must ex-
ercise self-restraint in the exercise of this natural power in the interest of one another’, and (impli-
citly recognising the disparity between the ‘positivist’ perspective and accepted practice) went on to
treat jurisdiction as based strictly on territoriality and nationality (with the exception of piracy),
arguing that even passive personality was an impermissible extension of jurisdiction.
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This ‘positivist’ conception of sovereignty as an a priori value, above
international law, has fairly been described as ‘the quicksand on which
the foundations of traditional international law are built’."® Because
jurisdiction is an aspect of this a priori sovereignty, this approach
means that the overlap between the regulatory powers of states is equally
unlimited — leaving resolution of conflicting jurisdictions to extra-legal
factors, principal among which will be the relative power of the
concerned states.

If the positivist idea of sovereignty was ever tenable — and there is good
reason to doubt that it ever was — this is no longer the case. International
law scholars have increasingly taken the view that the term ‘sovereignty’
means all and only those attributes which are given to a state under
international law — descriptive of the scope of state freedom as a legal
rather than factual matter.'® Sovereignty, in this conception, does not
define, but is defined by, the legal powers of a state within an interna-
tional society of states. It does not exist prior to law, but as a set of
attributes of the legal construct that is the state, existing as a consequence
of law. As one scholar expressed it, sovereignty is nothing more or less
than ‘the legal competence which states have in general’.?° Even
Oppenheim’s text on international law reflects this position in its
modern version, in a manner which is irreconcilable with the first edi-
tion, stating as follows:

There is...increasing acceptance that the rules of international law are the
foundation upon which the rights of states rest, and no longer merely limitations
upon states’ rights which, in the absence of a rule of law to the contrary, are
unlimited. Although there are extensive areas in which international law accords
to states a large degree of freedom of action...it is important that freedom is
derived from a legal right and not from an assertion of unlimited will, and is
subject ultimately to regulation within the legal framework of the international
community.>"

Under this conception of sovereignty as a product of (and not prior to)
law, the regulatory authority of states in international law is recognised
as the product of, and subject to, limits defined by public international
law rules of jurisdiction — indeed, this recognition also existed prior to
the Lotus Case and the era of positivist theory. The rules of international
jurisdiction authorise an exercise of regulatory authority in limited and
defined circumstances — an authorisation which can only be necessary
because a regulatory act would be prohibited in its absence. This is not to
deny that there may be additional limiting rules on jurisdiction
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" Philip C Jessup, 4 Modern Law of Nations (Macmillan 1948) 2.

' Thus, ‘we can only know which states are sovereign, and what the extent of their sovereignty
is, when we know what the rules are’ — HLLA Hart, The Concept of Law (2nd edn, Clarendon 1994)
223.

2° lan Brownlie, Principles of Public International Law (7™ edn, OUP 2008) 291.

*! Robert Jennings and Arthur Watts, Oppenheim’s International Law (9™ edn, vol. 1, OUP 1992)
12.
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(‘prohibitive rules’, to use the expression from the Lotus Case): interna-
tional law recognises a range of immunities and restrictions which limit
the exercise of what would otherwise be lawful jurisdiction. It is also not
to deny that overlapping jurisdiction remains under these rules; the over-
lap is, however, defined and limited by international law.

III. THE MODERN INTERNATIONAL LLAW OF JURISDICTION: LLIMITED
RIGHTS OF STATES

This section introduces the ‘standard’ account of jurisdiction in interna-
tional law, under which state power is generally conditioned on the
existence of a territorial or personal connection that is considered to
justify the imposition of a state’s regulatory authority, as a matter of
state discretion. It first considers the contours of these rules in public
international law, before turning to examine their close but perhaps
under-appreciated relationship with rules of private international law.

A. Public international law

In public international law, the ‘sovereignty’ of states has (despite Lotus)
become understood to be reflected in and constrained by rules of juris-
diction which define the limits of the powers of coexisting ‘sovereigns’,
in particular, the scope of regulatory authority of states in international
law. In public international law the term jurisdiction is used in a much
broader sense than it is used domestically or in private international law,
essentially encompassing any exercise of regulatory power — although the
general domestic sense of ‘jurisdiction’, relating specifically to the
powers of courts, is also (somewhat confusingly) used in international
legal scholarship to discuss the distinct issue of the regulatory power of
international courts and tribunals, which is not the subject of this
article.*?

In the context of the rules on the regulatory authority of states, three
types of public international law jurisdiction are usually distinguished.?3
These may overlap and thus the distinction is not always easy to

*? The concept of ‘jurisdiction’ in the field of human rights law has also developed its own
independent meaning, not considered in this article, which recognises that states may have extra-
territorial human rights obligations based on effective control over territory or persons. A state in
unlawful occupation of territory may thus be subject to jurisdictional obligations under human rights
law, even though it lacks jurisdictional rights as a matter of general international law. See generally
e.g. Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles, and
Policy (OUP 2011).

?3 See generally Christopher Staker, ‘Jurisdiction’, in Malcolm D. Evans (ed), International Law
(4™ edn, OUP 2014); Crawford, Brownlie’s Principles of Public International Law, 456; Third
Restatement (Foreign Relations) (1986) s.401; F A Mann, “T’he Doctrine of Jurisdiction Revisited
After Twenty Years’ (1984-I1I) 186 Recueil des Cours 19; Mann, The Doctrine of Jurisdiction in
International Law; Michael Akehurst, ‘Jurisdiction in International Law’ (1972-3) 46 BYIL 145.

220z Arenuer 0g U0 Jasn weplalswy UeA JalsIaAun Aq 9£82922/.8T/T/v8/a191e/|1IgAg/Ww o2 dno diwapede//:sdny Wwolj papeojumod

37



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 72 of 262
RETHINKING JURISDICTION 195

maintain, nor is it universally accepted as reflecting international law,
but it nevertheless represents the generally accepted foundation of the
modern approach. The first type of jurisdiction is jurisdiction to pre-
scribe or legislate, or (roughly) the limits on the law-making powers of
government — the permissible scope of application of the laws of each
state.** The second is jurisdiction to adjudicate, or (roughly) the limits
on the powers of the judicial branch of government.*> Although some
international lawyers have questioned the need for a separate category of
‘adjudicative jurisdiction’, few if any would maintain that adjudicative
jurisdiction is unregulated in international law — rather, it can be argued
that the conduct of the judiciary may be characterised as either prescrip-
tive (if the judge is participating in law-making, including through
interpretation of the scope of application of the law or development of
a common law system) or enforcement (if the judge is ordering the seiz-
ure of a person or assets).?® The third is jurisdiction to enforce, or
(roughly) the limits on the executive branch of government responsible
for implementing law, such as law enforcement agencies.?” Enforcement
jurisdiction is, in international law, almost exclusively territorial — the
police or similar forces of a given state may only operate within its
territory (including its coastal waters), in the absence of the authorisation
of other states or a special permissive rule under international law.?®
The territorial character of enforcement jurisdiction is well estab-
lished, and an important reflection of the principle of non-intervention
in the internal affairs of other states. This article does not suggest any
need to re-examine this aspect of international jurisdiction, but rather
focuses on jurisdiction to prescribe and to adjudicate (excluding the
enforcement aspects of adjudication). It should be noted, however,
that while these aspects of jurisdiction are theoretically distinct, they
are not necessarily unrelated in practice — restrictions on the possibility
of effectively enforcing national laws or judgments might, for example,
be taken into consideration by a national legislature or court in deter-
mining whether to exercise prescriptive or adjudicative jurisdiction.
A state might, for example, have a policy against criminal proceedings

** These may be exercised by any law-making body, which may include the legislature, judiciary,
or executive. See e.g. Third Restatement (Foreign Relations) (1986) ss.402-403.

?5 See e.g. Third Restatement (Foreign Relations) (1986) ss.421-423.

26 See further e.g. Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’ (2004) 2
Journal of International Criminal Justice 735, 737.

?7 The definition of enforcement jurisdiction in the Third Restatement (Foreign Relations) (1986)
s.431 is somewhat broader than this, encompassing also local measures designed to induce a foreign
party into compliance. It therefore does not view such measures as strictly territorial in application,
although it does not contemplate enforcement action taking place outside the territory. See infra n 39
and accompanying text.

28 A well-known illustration of permission to enforce extra-territorially is the Scottish criminal
trial which took place on Dutch territory following the Lockerbie bombing, authorised under the
Agreement between the Government of the Kingdom of the Netherlands and the Government of the
United Kingdom of Great Britain and Northern Ireland concerning a Scottish Trial in the
Netherlands, 24 August 1998, UKTS No. 43 (1999). See further discussion in O’Keefe,
Universal Jurisdiction, 740.
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in absentia, because an exercise of prescriptive jurisdiction in the absence
of the possibility of enforcement jurisdiction may be considered futile.
But the distinction between the categories of jurisdiction remains
important, even if it is not always clearly recognised in practice.?* In
relation to civil disputes, prescriptive and adjudicative jurisdiction are
also addressed through rules of private international law, as discussed
further below. Questions of jurisdiction in the public international law
sense are implemented in private international law both through rules of
Surisdiction’ (in the domestic sense) — determining when a court will
hear a case and thus exercise its prescriptive (and enforcement) powers
— and through rules of ‘choice of law’ — determining which law should
govern a dispute and thereby the scope of application of that law.

The boundaries of public international law prescriptive jurisdiction
are a matter of some controversy, but there is broad agreement on
the general framework. Principally, states are recognised as having
prescriptive jurisdiction based on one of two types of connecting factors
— territoriality, reflecting the intimate connection between territorial
control and statehood in international law, and nationality, reflecting
ideas of individual subjectivity to sovereign power.3° Arguments have
also been made for jurisdiction regarding matters of essential national
interest,3" and for universal jurisdiction in respect of matters which are
of fundamental concern to the international community as a whole,3*
although many of these remain somewhat controversial.33

The primary source of regulatory authority for states in public inter-
national law is usually considered to be territorial. A state has jurisdic-
tion to regulate within its territory, including in respect of events,
persons or things in its territory (including cross-border events which
are only partially in its territory3*), and, more controversially, external
acts which have ‘effects’ within its territory.3® As noted above,

?9 See further O’Keefe, Universal Jurisdiction.

3° See e.g. Staker, Jurisdiction, 313ff; Crawford, Brownlie’s Principles of Public International
Law, 458ff; Third Restatement (Foreign Relations) (1986) s.402; Bowett, Jurisdiction: Changing
Patterns of Authority, 4ff; Akehurst, Jurisdiction in International Law, 152ff.

3 See e.g. Staker, Jurisdiction, 321; Crawford, Brownlie’s Principles of Public International
Law, 462; Third Restatement (Foreign Relations) (1986) s.402(3); Bowett, Jurisdiction: Changing
Patterns of Authority, 10; Akehurst, Jurisdiction in International Law, 157ff; see further Arrest
Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC] Reports 3,
Separate Opinion of President Guillaume, at [6].

32 Staker, Jurisdiction, 322; Crawford, Brownlie’s Principles of Public International Law, 467ff;
Third Restatement (Foreign Relations) (1986) s.404; Bowett, Jurisdiction: Changing Patterns of
Authority, 11; Akehurst, Jurisdiction in International Law, 160ff.

33 See e.g. O’Keefe, Universal Jurisdiction; Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v Belgium) [2002] IC] Reports 3, particularly the Separate Opinion of
President Guillaume and the Joint Separate Opinion of Judges Higgins, Kooijmans and
Buergenthal.

3* A distinction is often drawn between ‘subjective’ territorial jurisdiction, which is based on the
location of the ‘subject’ of an act (the actor), and ‘objective’ territorial jurisdiction, which is based on
the location of the ‘object’ of the act — both are generally recognised under international law.

35 See generally Staker, Jurisdiction, 317-8; Crawford, Brownlie’s Principles of Public
International Law, 462ff; Austen Parrish, “The Effects Test: Extraterritoriality’s Fifth Business’
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territoriality particularly dominates in the context of jurisdiction to
enforce, where it is normally considered to be the exclusive basis
for jurisdiction in the absence of special consensual arrangements.
In the context of jurisdiction to prescribe or adjudicate, territoriality is
supplemented by other bases of jurisdiction (including as discussed
below), but the dominant way in which state authority is defined and
justified, that is, by which the division of international regulatory
authority is organised, is by reference to territorial criteria. The idea
that territoriality should be the main basis of jurisdiction is often
reflected in a domestic legal presumption against the extraterritorial
application of legislation, re-articulated by the US Supreme Court in
Morrison v National Australia Bank (2010)3°, although a broader
presumption against ‘extra-jurisdictionality’ (presuming that the reach
of domestic legislation comports with international law limits) is also
sometimes applied.?” The primacy of territorial regulation is coming
under challenge as a result of (arguably) ‘de-territorialised’ communica-
tions technologies, in particular the internet, although the extent to
which such developments pose more than a complex problem of appli-
cation for the existing legal framework remains contentious.3® Another
important challenge for jurisdictional rules, beyond the scope of this
article, is where a state uses territorial rules to project its regulatory
power extraterritorially in a more ‘informal’ way — for example, by
making access to local markets conditional on compliance with certain
norms.3?

(2008) 61 Vanderbilt Law Review 1455; Third Restatement (Foreign Relations) (1986) s.402(1);
Akehurst, Jurisdiction in International Law, 153ff. Effects jurisdiction may in many cases be
more simply viewed as an example of objective territorial jurisdiction — a price fixing agreement
outside the United States between companies exporting goods to the United States may be regulated
under US law if it is directed to raising prices for goods within US territory. The doctrine is,
however, sometimes viewed as permitting jurisdiction over foreign events with only indirect con-
sequences in the United States, and in this form it would be an expansion of traditionally accepted
objective territorial jurisdiction.

36 561 US 247 (2010). The presumption was controversially applied to the Alien Tort Statute in
the case of Kiobel v Royal Dutch Petroleum, 569 US ___| 133 S.Ct. 1659 (2013). See further e.g.
Mann, The Doctrine of Jurisdiction in International Law, 21ff.

37 This is part of a broader presumption of compliance with international law (known in the
United States as the ‘Charming Betsy doctrine’, after Murray v The Charming Betsy, 6 US (2
Cranch) 64 (1804)), which includes compliance with the jurisdictional rules of international law.
The presumption against extra-jurisdictionality was clearly expressed in Story J’s judgment in The
Appollon, 22 US 362 (1824), which held (at 370) that ‘however general and comprehensive the
phrases used in our municipal laws may be, they must always be restricted in construction to
places and persons, upon whom the legislature has authority and jurisdiction’. See further e.g.
John H Knox, ‘A Presumption against Extrajurisdictionality’ (2010) 104 AJIL 351; United States
v Aluminum Co. of America, 148 F 2d 416, 443 (1945); United States v Palmer, 16 US 610, 631
(1818) (‘general words must...be limited to cases within the jurisdiction of the state’).

3% See generally e.g. Mills, The Confluence of Public and Private International Law, 244ff (with
numerous further references); Paul Schiff Bermann, “The Globalization of Jurisdiction’ (2002) 151
University of Pennsylvania Law Review 311; David R. Johnson and David G. Post, ‘Law and
Borders — The Rise of Law in Cyberspace’ (1996) 48 Stanford Law Review 1367.

39 See further Joanne Scott, ‘Extraterritoriality and Territorial Extension in EU Law’ (2014) 62
American Journal of Comparative Law 87.
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Although international law rules on jurisdiction are traditionally
dominated by ideas of territoriality, there is also a strong role for
ideas and rules which are based on the personal identity of the parties,
generally through nationality. Under this approach, state regulatory
power is viewed as connected not with territorial control but with
the relationship between an individual (typically as a subject) and a
sovereign. This conception of jurisdiction thus implies that state author-
ity does not end at the national border, but attaches to people and
effectively travels with them. Where one state’s citizens are in
the territory of a foreign state, international law thus clearly
recognises and accepts the possibility of overlapping (and even
inconsistent) jurisdiction, but that possibility is at least minimised
by requiring a territorial or nationality basis for the exercise of
jurisdiction.

The most straightforward aspect of nationality-based jurisdiction is
the public international law rule that a state may exercise jurisdiction
over the conduct of its nationals, regardless of their territorial location
(sometimes referred to as the ‘active personality’ doctrine).*® Such jur-
isdiction is typically exercised in the context of criminal law, where a
state criminalises conduct by its nationals (who may be natural or legal
persons) regardless of where their acts take place.*" The power to regu-
late nationals extra-territorially is, however, usually only exercised in the
context of particularly serious crimes — suggesting a degree of deference
to the primacy of territorial jurisdiction. Jurisdiction based on national-
ity is also evident in the assertion by some states (most prominently, the
United States) of a right to tax nationals living and working outside the
territory of the state.**

The connecting factor of nationality also operates as a basis for juris-
diction in international law through the doctrine of ‘passive personal-
ity’.*3 This is the rule that a state may assert regulatory authority in
protection of its own nationals, for example, in respect of crimes
committed or directed against its nationals by foreigners outside its

4° See generally Staker, Jurisdiction, 318; Crawford, Brownlie’s Principles of Public

International Law, 459-60; Third Restatement (Foreign Relations) (1986) s.402(2); Bowett,
Jurisdiction: Changing Patterns of Authority, 7ff; Akehurst, Jurisdiction in International Law,
156ff.

+1 See e.g. Offences Against the Person Act 1861 (UK) ss.9, 57; Sexual Offenders Act 1997 (UK)
s.7; Anti-terrorism, Crime and Security Act 2001 (UK) s.109 (extending prescriptive jurisdiction
where ‘a national of the United Kingdom or a body incorporated under the law of any part of the
United Kingdom [commits a corruption offence] in a country or territory outside the United
Kingdom’); Crimes (Child Sex Tourism) Act 1994 (Australia). Some states have also asserted extra-
territorial jurisdiction in relation to crimes committed by their permanent residents — see e.g.
Akehurst, Jurisdiction in International Law, 156-7.

** Third Restatement (Foreign Relations) (1986) ss.411-12.

+3 See e.g. Staker, Jurisdiction, 326ff; Crawford, Brownlie’s Principles of Public International
Law, 461; Third Restatement (Foreign Relations) (1986) s.402(2) (see further Comment (g) and
Reporters’ Note 3); O’Keefe, Universal Jurisdiction, 739.
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territory.** Such an entitlement has traditionally been controversial, but
has been increasingly accepted by states, particularly in the context of
acts of terrorism which essentially target a state through targeting its
nationals.*?

These different aspects of the public international law rules on juris-
diction have two key criteria in common. First, they all recognise that
jurisdiction is limited by positive grounds, and thus that an act of regu-
lation must be justifiable based on a positive rule conferring jurisdiction.
This contrasts with the approach under the Lotus Case, discussed above,
in which only the ‘absence of a prohibition’ is required for a regulatory
act to be lawful. Second, they treat jurisdiction as a question of state
power and right. The state is the exclusive agent recognised in these
rules, and within the boundaries they define (the permitted territorial
or personal justificatory criteria), the exercise of jurisdiction is entirely a
matter left to the discretion of each individual state — ‘Jurisdiction in-
volves a State’s right to exercise certain of its powers’.*®

The various grounds of jurisdiction recognised in public international
law clearly accept the possibility of overlapping regulation — not only
where a state’s citizens are in a foreign territory, but also, for example,
where more than one state might have territorial jurisdiction (one ‘sub-
jective’, and one ‘objective’), or where more than one state might have
personality jurisdiction (one ‘active’, and one ‘passive’). It is clear that
this reflects a collective policy decision by states that there are situations
in which more than one state has a legitimate regulatory interest which
should be recognised as compatible with international law. Potentially
overlapping and even conflicting regulation*” is thus simply a part of the
reality of international law, albeit one which is much more limited under

* Note e.g. the Comprehensive Crime Control Act (1984) 18 USC 1203 (US); Omnibus
Diplomatic Security and Antiterrorism Act (1986) 18 USC 2332 (US); Criminal Code
Amendment (Offences Against Australians) Act 2002 (Australia).

+5 See e.g. International Convention for the Suppression of Terrorist Bombings (1997) Art
6(2)(a). The Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal in Arrest
Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC] Reports 3
notes (at [47]) that ‘Passive personality jurisdiction, for so long regarded as controversial, is now
reflected . .. in the legislation of various countries. .. and today meets with relatively little opposition,
at least so far as a particular category of offences is concerned.’

4 Mann, The Doctrine of Jurisdiction in International Law, 3 (emphasis in original). Similarly,
‘[A] State is not required to legislate up to the full scope of the jurisdiction allowed by international
law’ — Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC]J
Reports 3, Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, at [45].

47 Differing views may be taken on what is necessary for two regulations to ‘conflict’. The most
strict approach is that a conflict only exists where it is impossible to comply with two sets of rules.
Such an approach, however, tends not to acknowledge sufficiently that the decision to impose
limited or even no regulation on a particular field may itself be a regulatory decision — the absence
of regulation from one state may reflect a policy in favour of non-regulation or deregulation, which
may indeed come into conflict with any regulation from another state, even though compliance with
both sets of rules would be perfectly possible. A conflict of ‘regulation’ therefore does not necessarily
require a direct conflict between ‘rules’. There is a related and equally mistaken tendency in US
‘interest analysis’ approaches to private international law to consider that there is never a true
‘conflict of laws’ where only one state has sought to regulate an issue. See further Alex Mills,
“The Identities of Private International LLaw — Lessons from the US and EU Revolutions’ (2013)
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accepted jurisdictional rules than it would be under the Lotus Case
approach. This is not to deny that overlapping jurisdiction may be prob-
lematic, and that it would be helpful to develop principles of priority in
such cases. One such potential principle is the rule of ‘reasonableness’
which is accepted as part of US law, but not widely accepted as part of
international law, which requires comparing the strength of connections
which a person or activity has to different states, before determining
which state might most ‘reasonably’ impose its regulatory authority.*®

B. Private international law

As noted above, matters of ‘jurisdiction’ in the public international law
sense are implemented in the field of private legal relations through
rules of private international law, including both rules of ‘jurisdiction’
— determining when a court will hear a case — and rules of ‘choice of law’
— determining which law governs a disputed issue and thereby the scope
of application of that law. The connection between public and private
international law was obscured around the beginning of the 20™ century
by the focus in public international law on inter-state relations, and the
focus in private international law on private rights and interests.* As the
scope of public international law has increasingly encompassed the regu-
lation of the relationship between states and individuals, there has also
been increasing recognition of the functional and doctrinal overlap be-
tween public and private international law — that private international
law constitutes a hidden (‘private’) dimension of international law.>°
Although the existence of public international law limits on the
exercise of jurisdiction or the application of a particular law in civil

23 Duke Journal of Comparative and International Law 445, 459, 467; Brainerd Currie, Selected
Essays on the Conflict of Laws (Duke University Press 1963).

48 Third Restatement (Foreign Relations) (1986) s.403; see further e.g. Cedric Ryngaert,
Furisdiction in International Law (OUP 2008); Bowett, Jurisdiction: Changing Patterns of
Authority, 14ff.

49 See generally Mills, The Identities of Private International Law.

3¢ See generally Mills, The Confluence of Public and Private International Law, Chapter 5; Alex
Mills, ‘Rediscovering the Public Dimension of Private International Law’ [2011] Hague Yearbook
of International Law; (2012) 30 The Netherlands Journal of Private International Law, Nederland
Internationaal Privaatrecht (NIPR) 371. See further e.g. Lucy Reed, ‘Mixed Private and Public Law
Solutions to International Cases’ (2003) 306 Recueil des Cours 177; Pascal Vareilles-Sommiéres, La
Compétence Internationale de L’Etat en Matiére de Droit Privé (LGDJ 1997); Andrew L Strauss,
‘Beyond National Law: The Neglected Role of the International Law of Personal Jurisdiction in
Domestic Courts’ (1995) 36 Harvard International Law Journal 373; Campbell McLachlan, “The
Influence of International Law on Civil Jurisdiction’ (1993) 6 Hague Yearbook of International Law
125; Mann, The Doctrine of Jurisdiction Revisited After T'wenty Years, 28; Harold G Maier,
‘Extraterritorial Jurisdiction at a Crossroads: An Intersection Between Public and Private
International Law’ (1982) 76 AJIL 280; A I Lowenfeld, ‘Public law in the international arena:
conflict of laws, international law, and some suggestions for their interaction’ (1979-11) 163 Recueil
des Cours 311; Mann, The Doctrine of Jurisdiction in International Law, 1off; John R Stevenson,
“The Relationship of Private International Law to Public International Law’ (1952) 5 Columbia
Law Review 561.
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proceedings has occasionally been doubted,®’ there is little in practice or
policy to support the idea that an assertion of jurisdiction or governing
law in civil proceedings is anything other than an exercise of state regu-
latory power which falls to be restricted by public international rules on
jurisdiction. The application of private law, no less than public law,
constrains and compels individual behaviour in pursuit of national
policy interests, and is ultimately backed up by the coercive power of
the state. The seizure of property to pay a debt is not characteristically
distinct from the seizure of property to pay a fine or tax; the choice by a
state to deal with, for example, defamation or competition law through
either criminal law or private law, a practice which varies significantly,
does not affect the fact that in either case the rules are performing an
important public regulatory function.’®> While it is sometimes argued
that state practice suggests a lack of ‘interest’ in the jurisdictional rules
applicable to civil disputes, there are clear examples of such interven-
tions,>® and a lack of sufficient governmental interest to intervene in
specific cases should not be mistaken for a lack of state concern with
the effectiveness of its law and courts.

The efforts toward the international harmonisation of private interna-
tional law through treaties, spearheaded by the Hague Conference on
Private International Law,>* should be taken to reflect rather than
deny an underlying and deeper connection between public and private
international law.%% Such efforts are more analogous to the codification of

51 See e.g. Akehurst, Jurisdiction in International Law, 177, 182; for further examples see e.g.
Mann, The Doctrine of Jurisdiction in International Law, 14.

52 See e.g. Bowett, Jurisdiction: Changing Patterns of Authority, 2 (‘the formalistic labelling of
certain proceedings as criminal, and others as civil, simply conceals the similarity in nature and
purpose of the different legislative provisions’). Bowett, however, problematically suggests that
public international law jurisdictional restraints should not apply to ‘areas of civil jurisdiction con-
cerned solely with the enforcement of private rights’ (at 4), failing to recognise the well-known (in
private international law) circularity of such a ‘vested rights’ approach, which arises from the fact
that (unless the rights derive from an international or supranational source) it is national law which
determines whether such private rights in fact exist — itself a question of state public policy. See
further e.g. Mills, The Confluence of Public and Private International Law, 57; Mills, The
Identities of Private International Law, at 450ff.

53 For a recent example see e.g. the amicus submissions of the European Commission and
(jointly) the United Kingdom and the Netherlands in the Kiobel case, infra n 165 and n 166. See
further e.g. Uta Kohl, ‘Corporate Human Rights Accountability: The Objections of Western
Governments to the Alien Tort Statute’ (2014) 63 ICLQ 665; Roger O’Keefe, ‘Domestic Courts
as Agents of Development of the International Law of Jurisdiction’ (2013) 26 Leiden Journal of
International Law 541, 551ff; Mills, The Confluence of Public and Private International Law, 262ff;
Joseph Halpern, ‘““Exorbitant Jurisdiction” and the Brussels Convention: Toward a Theory of
Restraint’ (1983) 9 Yale Journal of World Public Order 369; L. I De Winter, ‘Excessive
Jurisdiction in Private International Law’ (1968) 17 ICLQ 706; Kurt H. Nadelmann,
‘Jurisdictionally Improper Fora’, in HE Yntema et al. (eds), Twentieth Century Comparative and
Conflicts Law - Legal Essays in Honor of Hessel E. Yntema (A W Sijthoff, 1961), 321.

5% See further generally www.hcch.net.

55 See further e.g. Mills, The Confluence of Public and Private International Law, 215ff; Alex
Mills and Geert de Baere, “I'MC Asser and Public and Private International Law: The life and
legacy of “a practical legal statesman™ (2011) 42 Netherlands Yearbook of International Law 3.
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rules of state immunity®® (an area of international law which has simi-
larly been developed principally through the practice of national courts
and legislatures®”) than, for example, the harmonisation of rules of
national contract law (which do not possess a similar underlying inter-
national character). Rules of private international law are national in
their source, but nevertheless directly affect a state’s compliance with
its international obligations.

Whether or not an exercise of jurisdiction (in the international sense) is
permitted or compelled by national rules of private international law, the
question which generally concerns domestic courts, must of course be
carefully distinguished from the question of whether such an exercise of
jurisdiction is permitted as a matter of international law. National courts
may take a range of distinct policy considerations into account in deter-
mining whether domestic ‘jurisdiction’ may or should be exercised,
including factors which are not reflected in international rules of juris-
diction. Domestic law might even compel a national court to breach
international limits, giving rise to non-compliance with international
law. But the presence of additional domestic considerations does not
deny the relevance of international limits, and the existence of those
limits has shaped and continues to shape national rules of private inter-
national law.

Rules of private international law were in fact one of the most import-
ant foundations for the development of international law’s rules on
jurisdiction, reflecting the historical interdependence of public and
private international law.5® The idea of territoriality was expressed, for
example, in the first two ‘maxims’ of the Dutch eighteenth century
private international law scholar Ulrich Huber:

(1) The laws of each state have force within the limits of that government and
bind all subject to it, but not beyond.

(2) All persons within the limits of a government, whether they live there per-
manently or temporarily, are deemed to be subjects thereof.>°

This approach viewed territoriality as the sole connecting factor which
would justify the exercise of jurisdiction, subsuming the idea of the

56 For example, under the United Nations Convention on the Jurisdictional Immunity of States

and Their Property (2004) (Adopted by the General Assembly of the United Nations on 2
December 2004. Not yet in force. See General Assembly resolution 59/38, annex, Official
Records of the General Assembly, Fifty-ninth Session, Supplement No. 49 (A/59/49).).

57 'This phenomenon may be analysed as an example of horizontal ‘peer governance’ — see further
Alex Mills, ‘Variable Geometry, Peer Governance, and the Public International Perspective on
Private International Law’, in Diego Fernandez Arroyo and Horatia Muir Watt (eds), Private
International Law as Global Governance (OUP forthcoming 2014).

5% See further e.g. Alex Mills, “The Private History of International Law’ (2006) 55 ICLQ 1;
Mills, The Confluence of Public and Private International Law, Chapter 2; Mann, The Doctrine of
Jurisdiction in International Law, 16ff.

59 Cited and translated in Ernest G Lorenzen, ‘Huber’s De Conflictu Legum’ (1919) 13 Illinois
Law Review 375, 403.
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‘subject’ (national) within the concept of living permanently or tempor-
arily within the (territorial) limits of a government.

The influence of territoriality is as pervasive in private international
law as it is in public international law, although subject to the same
possible challenges in light of de-territorialised communications technol-
ogies.®® The accepted grounds for the exercise of jurisdiction or appli-
cation of law in private law disputes before national courts are
predominantly territorial, although these can take a number of different
forms.®” While territoriality is behind a variety of private international
law rules, these rules may thus reflect a range of interpretations of what
territoriality means in practice and in different contexts, and different
views on the extent to which legislatures should decide these questions
generally or leave them to the courts to resolve on a case by case basis.

Traditional approaches to ‘jurisdiction’ in private international law,
referring to the adjudicatory power of national courts, have also at least
principally conceived of jurisdiction as a question of territorial power
and right for each state, like the approach taken in public international
law (as analysed in the previous section). Perhaps the most obvious (and
controversial) example of this idea of ‘jurisdiction as power’ is found in
the common law approach, under which a party who is physically pre-
sent in the territory at the time proceedings are commenced against them
is thereby considered to be potentially subject to the jurisdiction of the
courts.®? Jurisdiction is, in this conception, both a question of (territor-
1al) control over the person of the defendant,®3 as well as a matter of state
right, as such an assertion of jurisdiction is a matter of discretion for the
courts, exercised through the doctrine of forum non conveniens.®* This
approach is, however, rightly considered to be controversial, because the
mere presence of the defendant subsequent to an alleged wrong does not
necessarily establish any connection between the dispute or defendant
and the territory which would support the exercise of jurisdiction as a
matter of public international law.®® Jurisdiction based on presence in

% See generally e.g. Thomas Schultz, ‘Carving up the Internet: Jurisdiction, Legal Orders, and
the Private/Public International Law Interface’ (2008) 19 EJIL 799; Andrea Slane, ‘Tales, Techs,
and Territories: Private International Law, Globalization, and the Legal Construction of
Borderlessness on the Internet’ (2008) 71 Law and Contemporary Problems 129.

6 See further generally Mills, The Confluence of Public and Private International Law, 236ff.

%2 See classically e.g. Maharanee of Baroda v Wildenstein [1972] 2 QB 283; in the US see e.g.
Burnham v Superior Court of California, 495 US 604 (1989); Grace v MacArthur, 170 F Supp 442
(1959) (in which presence in State airspace was considered sufficient to found territorial jurisdic-
tion). Mere presence would, however, no longer be considered to satisfy constitutional due process
limits on the exercise of jurisdiction in the United States.

%3 The term ‘jurisdiction’ is even sometimes used to mean simply ‘territory’ — for the purposes of
the Civil Procedure Rules of the English courts, according to the definition in Part 2, ““‘jurisdiction”
means, unless the context requires otherwise, England and Wales and any part of the territorial
waters of the United Kingdom adjoining England and Wales’.

%4 See classically e.g. The Spiliada [1987] AC 460.

% See Crawford, Brownlie’s Principles of Public International Law, 474-5; Mills, The
Confluence of Public and Private International Law, 237ff. Note also the ALI/UNIDROIT
Principles of Transnational Civil Procedure, adopted in 2004, available at <http://www.unidroit.
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this way is an anachronistic product of the fact that the presence of the
defendant was historically necessary to permit civil jurisdiction under
the common law, because such jurisdiction was based on the physical
seizure of the person of the defendant. The issue has, however, reduced
in significance because in practice, through the doctrine of forum non
conveniens, jurisdiction based on bare presence will not generally be
exercised.

Other less controversial common law territorial grounds for jurisdic-
tion (in the private international law sense) include claims ‘for an injunc-
tion ordering the defendant to do or refrain from doing an act within the
jurisdiction’, or ‘in respect of a breach of contract committed within the
jurisdiction’, or ‘in tort where...damage was sustained within the jur-
isdiction; or ... resulted from an act committed within the jurisdiction’.66
Jurisdiction may be exercised where a dispute concerns moveable or
immovable property in the territory,®” but (regardless of other connec-
tions) may generally not be exercised where a dispute directly concerns
title to foreign immovable property.®® The territorial connection which
is recognised and relied on in each of these rules is based on the subject-
matter of the dispute, similar to the grounds of ‘specific jurisdiction’
under US law,® and similar territorial bases of jurisdiction are also
commonly recognised under civil law systems.”® A different form of
territorial jurisdiction, usually referred to as ‘general jurisdiction’,
arises where the power to regulate the defendant is based on their
being ‘present’,”" ‘domiciled’,”* ‘resident’,”® or ‘at home’’* in the terri-
tory. This jurisdiction is based on the connection between the defendant
(rather than the dispute) and the territory, and may extend to the
defendant’s extraterritorial activities. Choice of law rules — reflecting
principles of prescriptive jurisdiction — also frequently rely on territorial

org/instruments/transnational-civil-procedure> accessed August 2014, which state (in Comment P-
2B) that ‘Mere physical presence as a basis of jurisdiction within the American federation has
historical justification that is inapposite in modern international disputes.’

6 Civil Procedure Rules, Practice Direction 6B, Rule 3.1(2), (7) and (9). ‘Jurisdiction’ in this
context is defined to mean ‘territory’.

7 Civil Procedure Rules, Practice Direction 6B, Rule 3.1(11).

8 British South Africa Co. v Companhia de Mogambique [1893] AC 60z; see similarly the French
Code of Civil Procedure, Article 44; Council Regulation (EC) No 44/2001 of 22 December 2000 on
Jurisdiction and the Recognition and Enforcement of Judgements in Civil and Commercial Matters,
EU O] L 12, 16 January 2001 (henceforth, ‘Brussels I Regulation (2001)’), Article 22.

%9 ¥ MecIntyre Machinery, Lid. v Nicastro, 564 US ___ 131 S. Ct. 2780 (2011); Burger King
Corp. v Rudzewicz, 471 US 462 (1985).

7° See e.g. the French Code of Civil Procedure, Article 46.

' Adams v Cape Industries [1990] Ch 433.
Brussels I Regulation (2001), Articles 2, 59 and 6o.
See e.g. the French Code of Civil Procedure, Articles 42-43.

74 Goodyear Dunlop Tires Operations, S. A. v Brown, 564 US _ 131 S. Ct. 2846 (2011); Daimler
AG v Bauman, 134 S. Ct. 746 (2014). The Bauman decision is concerned with the constitutional
limits of jurisdiction under Due Process, rather than the grounds for jurisdiction, but in practice the
two questions are conflated in the case because Californian courts (like those of many other US
states) ‘may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or
of the United States’ — California Code of Civil Procedure §410.10.

~
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connecting factors to determine the law which governs a private law
relationship, such as applying the law of the place of an alleged tort
(the lex loci delicti),”> or the law of the location of movable or immovable
property (the lex situs).”®

Huber’s strictly territorial approach to jurisdiction was, however,
somewhat out of step with the practice of states — at least since the
medieval period it had been recognised that states could pass ‘personal’
laws which purported to affect their subjects extraterritorially’’ — and
short-lived as a theoretical construct. His maxims were modified in
the work of Joseph Story in the early nineteenth century, who instead
proposed the following foundations for the law of international
jurisdiction:

the laws of one country can have no intrinsic force...except within the terri-
torial limits and jurisdiction of that country. They can bind only its own sub-
jects, and others, who are within its jurisdictional limits; and the latter only
while they remain there.”®

This did not quite exclude the possibility of extraterritorial regulation
which might purport to affect a state’s own nationals — it is only regula-
tion of non-subjects which is strictly territorial in this formulation.
Story’s maxims of private international law were, correspondingly, a
subtle modification of Huber:

every nation possesses an exclusive sovereignty and jurisdiction within its own
territory;”?

no state or nation can, by its laws, directly affect, or bind property out of its own
territory, or persons not resident therein;*°

every nation has the right to bind its own subjects by its own laws in every other
81
place

These rules set out the very clearly recognisable foundations of the
modern law of jurisdiction in international law, which accepts both
territorial and nationality-based prescriptive regulation (although it is
notable that Story’s maxims do not precisely distinguish jurisdiction
based on nationality and residence).

75 For example, Regulation (EC) No 864/2007 of the European Parliament and of the Council on

the law applicable to non-contractual obligations (Rome II), EU O] L 199, 31 July 2007 (hence-
forth, ‘Rome II Regulation (2007)’), Art.4(1).

7% See e.g. Winkworth v Christie, Manson & Woods [1980] Ch 496; Glencore International A)G v
Metro Trading [2001] All ER (Comm) 103; French Civil Code, Article 3.

77 See further e.g. Mills, The Confluence of Public and Private International Law, 32ff.

78 Joseph Story, Commentary on the Conflict of Laws (Hilliard, Gray and Co 1834), s.7. See
similarly Story’s judgment on behalf of the Supreme Court in The Appollon, 22 US 362, 370 (1824).

79 1Ibid, s.18.

8 1bid, s.zo.

8 Ibid, s.21.
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Public international law principles of ‘personality’, like those of terri-
toriality, provide limited justifications for the exercise of regulatory
authority by states which are also reflected in private international law
rules of Gurisdiction’.®* These jurisdictional rules once again view states
as the exclusive actors, and jurisdiction as a limited but discretionary
domain for state regulation, in accordance with classical public interna-
tional law principles. Some states have traditionally asserted jurisdiction
based on the nationality of the defendant, reflecting a civil implementa-
tion of the public international law ‘active personality’ jurisdiction which
is more commonly asserted in the criminal context.®3 Some states also,
perhaps more hesitantly, assert jurisdiction based on the nationality of
the claimant, reflecting again a civil implementation of public interna-
tional law jurisdiction, this time of the more controversial ‘passive per-
sonality’ doctrine.®* Choice of law rules — reflecting principles of
prescriptive jurisdiction — will also sometimes be based on personal con-
necting factors of the parties (such as a tort being governed by the law of
common habitual residence of the parties),®s although nationality is little
used as a connecting factor in the common law tradition. Indeed, nation-
ality appears to be generally declining as a connecting factor in private
international law, as it may be seen as contrary to other obligations which
require states not to treat parties differently on the basis of their nation-
ality. Obligations of non-discrimination on the grounds of nationality
arise under the law of the European Union (between Member States
only)86 and European Convention on Human Rights,87 for example,
and may also arise under international investment treaties.

Private international law jurisdiction based on nationality is the
most straightforward implementation of public international law
‘personality’ jurisdiction. It may also be identified as strongly reflecting

82 See further generally Mills, The Confluence of Public and Private International Law, 248ff.

83 See e.g. French Civil Code, Article 15.

84 See e.g. French Civil Code, Article 14; Akehurst, Jurisdiction in International Law, 172ff. The
benefit of this rule is extended by Article 4(2) of the Brussels I Regulation (2001) to apply to all
nationals of EU Member States who are domiciled in France.

85 For example, under the Rome IT Regulation (2007), Art.4(2); Babcock v Jackson (1963) 191 NE
2d 279 (NY).

86 Article 18, Treaty on European Union (consolidated version, OJ C 115/1, 9 May 2008). This is
the reason for Article 4(2) of the Brussels I Regulation (2001).

87 Article 14. This obligation only requires non-discrimination in the protection of other rights
under the Convention. An argument could be made that national rules of civil jurisdiction which
discriminate on the grounds of nationality, such as the special right of access provided under French
law to French nationals, could in fact violate the Convention because they might discriminate in
providing ‘access to justice’ in circumstances covered by the Convention — see further infra section
IV.B.2. In most such cases jurisdiction would, however, be governed by the Brussels I Regulation
(2001), which effectively excludes any role for nationality in claims brought by or against EU
domiciled parties (see Articles 2 and 4(2)).

8 Investment treaties often provide for obligations of non-discrimination (or ‘no less favourable
treatment’) on the basis of the nationality of the investor, which could be breached by the application
of a nationality-based choice of law rule — see e.g. Federico Ortino, ‘Non-Discriminatory Treatment
in Investment Disputes’, in P-M Dupuy, EU Petersmann and F Francioni (eds), Human Rights in
Investment Law and Arbitration (OUP 2009).
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the traditional conception of public international jurisdiction as a matter
of state right and power, as it is states which set the conditions for the
conferral of nationality on individuals. In the context of private interna-
tional law, however, this picture is complicated by the existence of com-
peting ideas of ‘residence’ and ‘domicile’ as personal identifying or
connecting factors,®® the latter traditionally much preferred in the
common law in particular. While definitions of these factors may vary,
each involves a connection between a person and a place which reflects
some kind of habitual presence in and personal link with a territory. The
fact that these connecting factors are used and widely accepted in private
international law itself suggests that the treatment of territory and
nationality as discrete grounds for jurisdiction in traditional formulations
of international law jurisdiction is too restrictive. The practice of states
instead supports the idea that jurisdiction may be based on a flexible
combination of both territorial and personal connecting factors — con-
nections between a person and a place which do not depend on nation-
ality, such as domicile or habitual residence.

The use of domicile or residence as a connecting factor in private
international law also raises a further important issue with respect to
conceptions of jurisdiction in public international law. Determinations
of domicile and residence usually involve considering facts which are
more within the control of individuals than questions of nationality,
which are governed strictly by the state itself. A person’s domicile or
place of residence may to some extent reflect an individual choice about
where to live or permanently settle. Of course, states exert at least some
control over where individuals are permitted to live, and the reality is
that the supposed benefits of globalised free movement across state
boundaries only exist for a tiny privileged minority (with most ‘migrant
workers’ working outside their home state by economic necessity and at
risk of exploitation®?). But within those boundaries, a limited possibility
remains for individuals to choose what ‘jurisdiction’ they are under.
Dual passport holders may, for example, freely decide whether to be
domiciled or resident in either state of nationality, thus (if these connect-
ing factors are relied on instead of nationality) partially determining
which court or courts may have jurisdiction over them, or which law
will govern their relationships or disputes. In practice, companies may
change their place of registration or central administration even more
readily. In the increased use of these criteria as connecting factors,
instead of the state-controlled criteria of nationality, we may perhaps
already see evidence for the contention, explored further below, that
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89 See further generally Mills, The Confluence of Public and Private International Law, 250ff;
Bowett, Jurisdiction: Changing Patterns of Authority, 8-9.

9° See generally e.g. the United Nations International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families (1990), monitored by the Committee on
Migrant Workers <http://www.ohchr.org/EN/HRBodies/CMW/Pages/CMWIndex.aspx> accessed
18 August 2014.
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individual autonomy is increasingly recognised as playing an important
role in questions of jurisdiction.

As noted, private international law rules on jurisdiction may recognise
that certain subject matters are so closely connected with a single state
that the courts of that state should have exclusive jurisdiction. In gen-
eral, however, rules of private international law function within a public
international law context in which overlapping jurisdiction is permitted,
because more than one state may have a basis for exercising jurisdiction
on territorial or personal grounds. Rules of private international law
similarly accept a wide range of grounds for national courts to exercise
jurisdiction over private law disputes, and thus readily accept the possi-
bility that more than one court may have jurisdiction based on territorial
or personal connections with the parties or the subject matter of their
dispute. Equally, more than one state might purport to apply its private
law to a dispute or relationship, based on territorial or personal connec-
tions. But private international law has also given rise to distinct
approaches to dealing with the conflicts which might potentially arise
from such overlaps,”" through the development of principles of jurisdic-
tional priority which seek to limit or resolve such potential parallel pro-
ceedings. Where proceedings can be commenced in more than one state,
courts may exercise jurisdictional deference, either because another court
is considered to be clearly more appropriate,®” or because the other court
was first seised of the dispute.”® Where foreign courts have already
determined an issue, their judgment will frequently be given an estoppel
effect which will function to prevent re-litigation of the issues, and (if
applicable) permit local enforcement of the foreign award, thus further
preventing potentially conflicting exercises of jurisdiction.** And finally,
perhaps most distinctively, rules on choice of law generally require
courts to apply foreign substantive law where that law is most closely
connected to the dispute,”> and strive to harmonise choice of law rules so
that different courts will apply the same law®® — thereby both recognising

9! See supra n 47.

92 As under the common law — see, for example, The Abidin Daver [1984] AC 398; De Dampierre
v De Dampierre [1988] AC 92; Cleveland Museum of Art v Capricorn Art International [1990] 2 LLR
166.

93 As under the Brussels I Regulation (2001), Articles 27-28.

9% See generally e.g. Adams v Cape Industries [1990] Ch 433; Brussels I Regulation (zo001),
Articles 32-56.

95 This principle was particularly influential under the common law ‘proper law of the contract’
approach. Some doubts may be expressed as to whether this approach is reflected in recent
European codifications of choice of law rules, which (arguably problematically) tend to favour
more rigid and incidental connecting factors rather than looking to the system of law most closely
connected to the dispute, in the interests of predictability and certainty, and in the service of the
efficient functioning of the internal market. See, for example, Article 4 of Regulation (EC) No 593/
2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I), EU O] L 177, 4 July 2008 (henceforth, ‘Rome I Regulation
(2008)’); Mills, The Identities of Private International Law, 470.

9 See e.g. Rome I Regulation (2008), Recital 6; Rome II Regulation (2007), Recital 6. The
possible application of domestic public policy as a safety net to these rules does not undermine
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a foreign state’s greater claim to substantive regulatory authority, and
aspiring to an objective of decisional harmony which would prevent a
substantive ‘conflict of laws’ from arising, even where more than one
court might have (private international law) jurisdiction.

It does not particularly matter whether this is viewed as an application
or enforcement by one state of another’s prescriptive jurisdiction, or
whether it is simply the forum state choosing to exercise its own pre-
scriptive jurisdiction to give effect to foreign law (a long-standing matter
of debate in private international law theory). In either case, the exercise
of international jurisdiction by each state aspires to avoid a conflict
through openness to the application of foreign rules which have a greater
‘connection’ to the dispute at hand, as determined and shaped by public
and private international law rules and principles. None of the conflict
avoidance techniques of private international law has been universally
accepted, nor does any form a clear part of the international law on
jurisdiction. But they show that in the private law context states have
engaged with the principles and problems of (potentially overlapping)
international jurisdiction in a more sophisticated and nuanced way than
is generally seen in the context of public international law.

IV. JurisDICTION AS A DUTY OF STATES

The remainder of this article considers challenges which have arisen to
the traditional idea of jurisdiction as a matter of right and power of states
under international law, based principally on connections of territoriality
or nationality. These challenges have come from developments in both
public international law and private international law, particularly
through the increased recognition given to individual actors in both
(closely related) fields. In order to highlight the connection between
developments in public and private international law, the focus of the
remaining sections is largely on adjudicative jurisdiction — as discussed
above, the sense in which the term jurisdiction is used in private inter-
national law — and on the prescriptive rather than enforcement compo-
nents of judicial proceedings. To understand the background to these
developments, it is first important to note another challenge to the trad-
itional approach to jurisdiction in international law — the growing recog-
nition that in some circumstances the exercise of national jurisdiction
may, under international law, be a question of duty or obligation rather
than right or discretion.®” To put this another way, the regulation of
jurisdiction in international law needs to be reconceived as not merely
a ‘ceiling’, defining the maximum limits of state power, but also (in some
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their general character, particularly as the application of public policy should (and does) generally
reflect principles of proximity and relativity — see Alex Mills, ‘Dimensions of Public Policy in
Private International Law’ (2008) 4 Journal of Private International Law 2o1.

97 See supra n 46.
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contexts) as a ‘floor’, reflecting minimum requirements for the exercise
of regulatory power by states in order to satisfy their international
obligations.

A. Furisdictional duties owed to other states

States have increasingly agreed to various obligations under international
law under which they have constrained their traditional jurisdictional
discretion — either by prohibiting or mandating certain forms of regula-
tion. This is particularly the case in the context of obligations to crim-
inalise certain conduct and to submit individuals to prosecution which
exist across a range of international criminal law treaties, and perhaps
even (albeit more controversially?®) as part of customary international
law. These treaties also (expressly or implicitly) require states to pass
domestic laws permitting or facilitating the exercise of such jurisdiction,
similarly fettering the discretionary nature of national prescriptive
jurisdiction.

These obligations usually include the exercise of jurisdiction in
relation to a state’s own territory or nationals. They are obligations to
exercise the recognised grounds of jurisdiction in international law, as
examined above, which are thereby transformed from jurisdictional
rights to duties. In some cases, the obligations go further, requiring
exercise of jurisdiction over any person found within the territory,
regardless of their nationality or of where the alleged crime was com-
mitted. For example, Article 7(1) of the Convention Against Torture
requires that ‘[t]he State Party in the territory under whose jurisdiction
a person alleged to have committed any offence referred to in article 4 is
found shall in the cases contemplated in article 5, if it does not extradite
him, submit the case to its competent authorities for the purpose of
prosecution.” The obligation to exercise enforcement jurisdiction over
any person accused of certain conduct who is found in the territory
implies an obligation to exercise prescriptive jurisdiction over the con-
duct in question.”” Such obligations are thus effectively treaty-based
obligations of universal prescriptive jurisdiction, conditional on the pres-
ence of the defendant in the territory, which thereby extend the

9 The International Court of Justice elected not to comment on the customary status of the
obligation to extradite or prosecute in reference to crimes against humanity, in Questions relating to
the Obligation to Prosecute or Extradite (Belgium v Senegal) [2012] IC] Reports 422. For the view
that it is not customary, see e.g. the Separate Opinion of President Guillaume, Arrest Warrant of 11
April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC] Reports 3, at [12]; for the view
that it is, see e.g. ‘Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide,
Perpetration, Cumulative Charging’, Appeals Chamber, Special Tribunal for Lebanon, STL-11-
o1/I/AC/R176bis, 16 February 2011, at [102]. See further Kimberley N Trapp, State Responsibility
for International Terrorism (OUP 2011) 84.

99 Trapp, State Responsibility for International Terrorism, 83, 101-3; see further Michael A
Newton, ‘Terrorist crimes and the aut dedere aut judicare obligation’, in L. van den Herik and N
Schrijver (eds), Counter-Terrorism Strategies in a Fragmented International Legal Order (CUP 2013).
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traditionally accepted boundaries of the jurisdiction of states."®® To put
this another way, the ‘floor’ provided by treaty-based jurisdictional
duties may in fact, in such circumstances, be higher than the traditional
‘ceiling’ provided by the general international law limitations on juris-
dictional rights.

Such jurisdictional duties, particularly although not only where they
expand the scope of accepted jurisdictional principles, may also come
into (apparent) conflict with traditional prohibitive rules on jurisdiction,
such as rules of immunity, which would normally require that jurisdic-
tional powers not be exercised. In such cases, the collective agreement to
establish an obligation to exercise jurisdiction may constitute an implied
determination that state immunity should not be applicable. This is
indeed the best interpretation of the decision of the House of Lords in
R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet
Ugarte (No. 3) (2000),"°" which held that state immunity did not pre-
vent extradition proceedings against the former Chilean head of state
Pinochet, who was present at the time in the territory, in relation to
allegations of torture unconnected to the United Kingdom.'®® The
treaty-based obligation to exercise universal jurisdiction, triggered by
Pinochet’s territorial presence, was held to exclude the possibility that
state immunity would prevent such an exercise of jurisdiction. Since the
Convention Against Torture defines torture as conduct performed or
instigated by a state official,"®® recognising immunity for acts of torture
would have effectively negated the Convention’s obligation of universal
jurisdiction.

Through accepting jurisdictional obligations, states have increasingly
accepted the idea of jurisdiction as a matter of duty rather than right,
particularly (although not exclusively'®*) in the criminal context. In
international criminal law, many states have accepted the related idea
that a failure to submit those suspected of international crimes to pros-
ecution will lead to forfeiture of national jurisdiction, to be replaced by
obligations to transfer suspects to the International Criminal Court,

1°° See Staker, Jurisdiction, 323. The Joint Separate Opinion of Judges Higgins, Kooijmans and
Buergenthal in Arrest Warrant of 11 April 2000 ( Democratic Republic of the Congo v Belgium) [2002]
IC]J Reports 3, notes (at [46]) that:

There are, moreover, certain indications that a universal criminal jurisdiction for certain
international crimes is clearly not regarded as unlawful. The duty to prosecute under those
treaties which contain the aut dedere aut prosequi provisions opens the door to a jurisdiction
based on the heinous nature of the crime rather than on links of territoriality or nationality
(whether as perpetrator or victim). The 1949 Geneva Conventions lend support to this pos-
sibility, and are widely regarded as today reflecting customary international law.
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See further ibid, at [28]-[41]; Separate Opinion of President Guillaume, at [7]-[9].

o1 [2000] 1 AC 147.

192 See further discussion in Jones v Saudi Arabia [2006] UKHL 26.

'3 Article 1(1), Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984).

1%+ See further section B below.
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under the principle of complementarity.'®> Obligations which affect the
exercise of jurisdiction are not new — international law has long included
some obligations on states which (positively) require an ‘internal’ exer-
cise of their jurisdiction, or (negatively) limit their discretion to exercise
jurisdiction. The venerable rules on protection of diplomats and embas-
sies, for example, are generally considered to require the enactment and
enforcement of domestic legislation which should deter and punish harm
to either. Conversely, it has long been recognised that states may not
under international law exercise their jurisdiction (territorially or other-
wise) in relation to parties who have a recognised basis of international
immunity — as noted, this is one of the important ‘prohibitive rules’
which constrain the exercise of jurisdiction under international law,
and which may even appear to conflict with positive jurisdictional
duties. Similarly, while a state may generally have extraterritorial juris-
diction over its nationals, it could not legislate to require them to act in a
manner which would breach rules of international law, for example, by
interfering in the internal affairs of a foreign state.’®®

While rules of international law which affect the exercise of jurisdic-
tion may not be new, the fact that (particularly positive) jurisdictional
obligations have been recognised with growing frequency and scope sup-
ports the thesis of a broader shift in international law. International law
increasingly requires states to regulate not only their own (usually
executive) conduct, which does not necessarily require any exercise of
prescriptive or enforcement jurisdiction,’®” but also the conduct of
natural and legal persons within the state’s territory, which will often
necessitate (and sometimes prohibit) an exercise of jurisdictional powers
which were previously discretionary. It is, of course, possible to quar-
antine the law of jurisdiction from these developments — to argue that,
while obligations may indeed have arisen in other areas of international
law, as a matter of jurisdiction states still possess discretionary powers.
If jurisdictional obligations were few and far between, there would be a
reasonable case for such an approach. But as international law pervades
the fabric of state law-making increasingly broadly and deeply, such an
approach would leave the law of jurisdiction artificially disconnected
from reality — this is indeed the condition which has generally afflicted
accounts of the law of international jurisdiction."® International law is
no longer only the law of, for, or between states: it also regulates the
relations between states and individuals, particularly but not only those
in a state’s territory, through a combination of rights, duties and pro-
hibitions. As a consequence, the idea of jurisdiction in international law
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Rome Statute of the International Criminal Court (1998), Article 17.

See further e.g. Akehurst, Jurisdiction in International Law, 188ff.

For example, the general prohibition on the use of force.

A comparable critique is suggested in Daniel Bethlehem, “The End of Geography: The
Changing Nature of the International System and the Challenge to International Law’ (2014) 25
EJIL o, 22.
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as a matter of state discretion should no longer be the starting point of
thinking on the subject, but should be replaced by an idea of state jur-
isdiction as a mixture of discretionary, mandatory and prohibitive
elements.

This idea of jurisdiction as a duty most typically arises in the context
of criminal law obligations, or in the context of obligations of human
rights protection. This means that such jurisdictional duties between
states tend to conceive of individuals as ‘objects’ of state jurisdiction,
and in that sense as passive.''® The jurisdictional obligations on states to
bring their prescriptive and adjudicative authority to bear on questions
of individual responsibility for violations of international criminal law,
for example, are obligations owed by states to each other, in respect of
individuals, not to individuals. They do not challenge the authority of
state public power, but rather operate through its mechanisms, to that
extent implicitly reinforcing them. This is not to say that such jurisdic-
tional duties are not innovative — they are frequently concerned with the
regulation by a state of matters within its own territory (for example,
obligations to criminalise certain territorial conduct), which is in itself a
departure from the older idea of international law as concerned only with
relations between sovereign states. Jurisdictional duties, even owed by
states to each other, are part of the recognition that international law is
also concerned with the relations between states and individuals.

B. Furisdictional duties owed to individuals

The increasing acceptance that international law concerns the regulation
of individuals and not only states has raised a further challenge — the
question whether individuals should be recognised as active agents or
‘subjects’ rather than passive ‘objects’ of regulation.”’* There has been
an apparent ‘drift’ in the conception of the status of individuals under

'°9 ‘But what is the real position of individuals in International Law, if they are not subjects
thereof? The answer can only be that they are objects of the Law of Nations.” — Oppenheim,
International Law, 344.

'° Tt should be noted that individuals might be able to participate in judicial review of decisions
as to whether or not prosecutorial discretion is exercised: see e.g. The Chili Komitee Nederland
(CKN, Dutch branch of the Chile Committee) v Public Prosecutor, the Netherlands, Court of
Appeal of Amsterdam, 4 January 1995, (1997) 28 Netherlands Yearbook of International Law 363.

"' The validity and utility of the distinction between ‘subjects’ and ‘objects’ of international law
has long been debated — see e.g. Kate Parlett, The Individual in the International Legal System (CUP
2011) 353ff; Jean D’Aspremont (ed), Participants in the International Legal System: Multiple
Perspectives on Non-State Actors in International Law (Routledge 2011); Rosalyn Higgins,
Problems and Process: International Law and How We Use It (Clarendon Press 1994) 48ff. In my
view it is conceptually helpful to distinguish between active rights-holders and passive objects of
international law regulation, but it should be understood that this defines a spectrum rather than a
dichotomy, and that entities may fall along different points in the spectrum in different contexts.
The International Court of Justice long ago affirmed the possibility of such variation in legal ‘sub-
jectivity’ in its acknowledgement that “T'he subjects of law in any legal system are not necessarily
identical in their nature or in the extent of their rights’ — Reparations for Injuries Suffered in the
Service of the United Nations, Advisory Opinion, [1949] IC]J Reports 174, 178.
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international law.""* Indeed Hersch Lauterpacht had already argued in
1946 that:

The individual is the ultimate unit of all law, international and municipal, in the
double sense that the obligations of international law are ultimately addressed to
him and that the development, the well-being, and the dignity of the individual
human being are a matter of direct concern to international law.""3

Lauterpacht attributed this view to Grotius, arguing that it was part of
the ‘Grotian tradition’. Whatever the truth of this (somewhat dubious)
claim, there is little doubt that individuals have become a focus of con-
cern — that international law is no longer merely about inter-state rights
and obligations. One aspect of this broader phenomenon is that it is
increasingly (although not universally) recognised that individuals may
have ‘direct rights’ under international law''* — or to put this another
way, states may owe obligations not just in respect of individuals but also
to individuals. These obligations have arisen most prominently in two
discrete areas of international law which will be examined in turn, parts
of which also particularly affect the topic of jurisdiction — first, the law
applicable to the treatment of foreign nationals, in particular, the rules
concerning the delict of ‘denial of justice’; and second, human rights law,
in particular, the right of access to justice.

1. Denial of justice to foreign nationals

It has long been recognised that states owe obligations to meet a ‘min-
imum standard of treatment’ in respect of their dealings with each
other’s nationals. The standard of treatment includes a requirement
for states to afford ‘adequate judicial protection and effective legal reme-
dies for repairing invasions of rights’''® for foreigners, whether natural
or legal persons, typically through access to domestic courts."*® A breach

"2 For a comprehensive analysis see Parlett, The Individual in the International Legal System;
see also Robert McCorquodale, “The Individual and the International Legal System’, in Malcolm D
Evans (ed), International Law (4th edn, OUP 2014); and more generally Roland Portmann, Legal
Personality in International Law (CUP 2010); Janne Elisabeth Nijman, The Concept of International
Legal Personality: An Inquiry into the History and Theory of International Law ('T' M C Asser Press
2004).

'3 Hersch Lauterpacht, “The Grotian Tradition in International Law’ (1946) 23 BYIL 1, 27.

"'+ The point has been made most clearly by the International Court of Justice in relation to
rights of consular assistance —see LaGrand (Germany v US) [2001] IC] Reports 466, at [77]; Avena
and Other Mexican Nationals (Mexico v US) (Judgment) [2004] IC] Reports 12, at [40].

'S Andreas Hans Roth, The Minimum Standard of International Law Applied to Aliens (A W
Sijthoff 1949) 49.

116 The classical definition is provided by Emmerich de Vattel, The Law of Nations (1758), Book
11, Chapter XVIII, s.350, stating that ‘a refusal to hear your complaints or those of your subjects, or
to admit them to establish their right before the ordinary tribunals’ establishes a ‘denial of justice’.
According to Article 9 of the Harvard Research Draft of 1929:
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A State is responsible if an injury to an alien results from a denial of justice. Denial of justice
exists when there is a denial, unwarranted delay or obstruction of access to courts, gross
deficiency in the administration of judicial or remedial process, failure to provide those
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of this standard is considered to give rise to an international delict of
‘denial of justice’ — an established idea which has received new promin-
ence. The obligations of states are thus not limited to substantive stand-
ards of treatment towards foreign nationals, but also include adjudicative
obligations of providing access to redress for violations."'”

As a counterpart to these obligations, foreign nationals were tradition-
ally expected to exhaust local remedies in the courts of the host state
before international claims could be brought.118 Although individuals
have not historically been considered as bearers of ‘rights’, in a sense
these jurisdictional requirements function mutually as between states
and individuals — the state is required to afford access to courts, and
the individual is expected to exercise it, before the state of nationality
may make any complaint about their treatment. Access to a court may be
required not only where the individual is mistreated by the state (typic-
ally leading to public law-style proceedings, such as judicial review), but
also where the individual is mistreated by another private party (typically
leading to a civil law claim, such as in contract or tort). Where a claim is
brought by a foreign national complaining about their treatment by the
host state itself, any failure of those local remedial processes may con-
stitute an additional international wrong, compounding the initial
wrongful treatment by the state. Where a foreign national suffers harm
due to the wrongful conduct of a private party, that wrong would not
ordinarily constitute a breach of the state’s international obligations be-
cause it would not be attributable to the state, but the failure to remedy it
through the actions or inactions of domestic courts could itself be a
breach of the international minimal standard. In such cases, a denial of
justice may be the only delict committed by the host state.

In either case, the test is not whether local law has been complied with
but whether an international standard of ‘justice’ has been met — a denial
of justice may be caused by a failure to exercise adjudicative jurisdiction
where a power to do so exists, but also by a failure to exercise adjudica-
tive jurisdiction because the courts are denied the power to hear the
claim of the injured party under local law. A state cannot limit its respon-
sibilities to foreign nationals by limiting the powers of its own courts. It
must not only comply with its own rules of jurisdiction, but those rules
must also comply with minimum standards of international law — stand-
ards which are admittedly yet to be fully and clearly articulated. In the
civil context, to put this simply, ‘A denial of justice may arise from the

guarantees which are generally considered indispensable to the proper administration of just-
ice, or a manifestly unjust judgment.
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(1929) 23 AJIL Special Supplement 173. See also Alwyn Vernon Freeman, The International
Responsibility of States for Denial of Justice (L.ongmans Green & Co 1938).

17 See generally e.g. F 'V Garcia Amador, ‘Second Report on International Responsibility’, UN
Doc A/CN.4/106 (1957), at 110ff.

118 See further e.g. Chittharanjan Felix Amerasinghe, Local Remedies in International Law (2
edn, CUP 2004).
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application of domestic notions of private international law where these
conflict with public international law rules’.""?

T'raditionally, the obligations of treatment of foreign nationals have
operated through the international law framework of diplomatic protec-
tion, and claims for violations of the standards in respect of any individ-
ual may only be made at the inter-state level and only by the state of
nationality. Thus, the Permanent Court of International Justice held

that:

It is an elementary principle of international law that a State is entitled to pro-
tect its subjects, when injured by acts contrary to international law committed
by another State, from whom they have been unable to obtain satisfaction
through the ordinary channels. By taking up the case of one of its subjects
and by resorting to diplomatic action or international judicial proceedings on
his behalf, a State is in reality asserting its own rights — its rights to ensure, in
the person of its subjects, respect for the rules of international law."*®

Similarly, the International Court of Justice has held that:

within the limits prescribed by international law, a State may exercise diplo-
matic protection by whatever means and to whatever extent it thinks fit, for it is
its own right that the State is asserting."*"

Thus formulated, the rules concerning denial of justice, and the standard
of treatment of foreign nationals more generally, are merely a further
example of jurisdictional duties which states owe to each other in respect
of individuals, not obligations owed directly o individuals. Under these
rules, ‘a person’s protection depended on the conduct of his state’, and
‘stateless persons were entitled to no protection whatsoever’."** Because
a state is asserting its own rights, the possibility for individuals to receive
compensation for losses suffered due to violations of international law by
a foreign state is dependent on their home state being able and willing to
bring proceedings and to pass on any damages obtained — matters which
international law leaves to the discretion of individual states.

In the particular context of the treatment of foreign investors, this
traditional idea has however come under challenge through the rapid
development of international investment law and arbitration. States
across the world have entered into thousands of bilateral investment
treaties,"*® which generally serve two functions. First, they define the

19 Ben Atkinson Wortley, “The Interaction of Public and Private International Law Today’
(1954-1) 85 Recueil des Cours 237, 310.

'2° Mavrommatis Palestine Concessions Case (1924) PCIJ Series A, No. 2, 12. See also, similarly,
Factory at Chorzow (1928) PCI] Series A, No.17; Panevezys-Saldutiskis Railway Case (1939) PCI]
Series A/B, No.76.

2% Barcelona Traction, Light and Power Co. Case (Belgium v Spain) [1970] IC] Reports 3, [78].

22 Sohn, The New International Law, 9.

23 See e.g. United Nations Conference on Trade and Development, World Investment Report
2013, X, <http://unctad.org/en/PublicationsLibrary/wir2o13_en.pdf> accessed 18 August 2014,
(noting 3,196 international investment agreements).
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substantive standards of treatment applicable to each state in respect of
foreign investors from the other state — these may reflect, clarify or go
beyond customary international law minimum standards. Second, and
more importantly for present purposes, they establish procedures under
which such investors may bring claims directly against the host state in
respect of their investment. Investors may thereby have their complaints
heard by an independent (‘private’'**) arbitral tribunal, instead of
through national courts — and there have been hundreds of investor-
state arbitrations."*3

Allegations of a denial of justice have been increasingly invoked in
claims arising under investment treaties, in particular as part of the
standard treaty requirement that ‘fair and equitable treatment’ must be
given to foreign investors, a test which is also sometimes taken to be
reflective of customary international law minimum standards of treat-
ment."?® The issue in these cases is whether a foreign investor has been
denied genuine or effective access to a remedy, in relation to violations of
their rights by either public or private parties. Few investment treaties
require exhaustion of local remedies, so an investor may directly com-
mence arbitral proceedings against a state for breaches of their rights by
a public authority of that state. If the investor is harmed by a private
party, or chooses (or is required) to bring domestic proceedings against a
public authority, denial of a remedy may mean that international arbi-
tration can still be pursued as a secondary claim arising out of denial of
justice.'??

Although formally bilateral investment treaties apply between two
states, the imposition of obligations on those states with respect to pri-
vate investors, together with the creation of arbitral mechanisms for in-
vestors to enforce those obligations directly, means that international
investment law appears to create internationalised private rights which
are opposable to the state."?® Indeed, there is significant (albeit

24+ On the public/private dimensions in the characterisation of international investment arbitra-
tion, see further Alex Mills, ‘Antinomies of Public and Private at the Foundations of International
Investment Law and Arbitration’ (2011) 14 Journal of International Economic Law 469.

2?5 See e.g. United Nations Conference on Trade and Development, ‘Recent Developments in
Investor—State Dispute Settlement, ITA Issues Note No. 1 (2013)’, <http://unctad.org/en/
PublicationsLibrary/webdiaepcb2o13d3_en.pdf> accessed August 2014, 1 (noting 514 known inter-
national investment arbitrations).

2% See generally e.g. Francesco Francioni, ‘Access to Justice, Denial of Justice and International
Investment Law’ (2009) 20 EJIL 729; Jan Paulsson, Denial of Justice in International Law (CUP
2005); Andrea K. Bjorklund, ‘Reconciling State Sovereignty and Investor Protection in Denial of
Justice Claims’ (2005) 45 Virginia Journal of International Law 81o.

27 See Francioni, Access to Justice, Denial of Justice and International Investment Law, 731ff.
The term ‘access to justice’ was also historically associated with this international standard — while it
is now much more commonly used in the distinct context of human rights law, there has been a
degree of cross-fertilisation between the two fields.

28 Whether a ‘right’ can only exist where the individual has control over the subject of the right
(eg through a means of individually vindicating the right) is a much-debated jurisprudential ques-
tion — see generally Kenneth Campbell, ‘Legal Rights’ (2013) Stanford Encyclopaedia of Philosophy
available at <http://plato.stanford.edu/entries/legal-rights/> accessed 18 August 2014. The present
article focuses on developments in international law under which individuals are given direct means
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contested) authority for the view that this has the effect of ‘conferring or
creating direct rights in international law in favour of investors’.'*?
When combined with the idea of ‘denial of justice’, this means that in-
dividual investors may successfully demand that a state exercise adjudi-
cative or prescriptive jurisdiction to protect their rights, and may directly
pursue compensation to the extent that this is not done."3° The effect, if
not the form, is to internationalize these rights.

This development suggests the need to rethink the idea of jurisdiction
in international law. To the extent that states have agreed to individually
enforceable rights for foreign investors which extend to a right of access
to civil or administrative remedies in respect of their treatment by the
state, they have apparently agreed that they owe jurisdictional obligations
not only to foreign states but also to individuals. It is true that these rights
may be considered as products of state consent through treaties or even
(more controversially) customary international law, suggesting that the
individual ‘rights’ thus created can be accommodated within the existing
framework of jurisdictional rules. It can nevertheless also be argued that

of enforcement, as it is much less controversial to conclude that individuals bear rights in such
circumstances, but it should not be taken to argue that international rights are limited to such cases.
The International Court of Justice concluded that individuals have direct rights of consular access,
even in the absence of means through which individuals might vindicate those rights (other than
those provided by national courts): LaGrand (Germany v US) [2001] IC] Reports 466, at [777].

29 Occidental Exploration & Production Company v Republic of Ecuador [2005] EWCA Civ 1116
(UK), at [18]. See also Corn Products International v Mexico, Decision on Responsibility, 15 January
2008, ICSID Case No. ARB(AF)/o4/o1, finding (at [168]-[169]) that ‘It is now clear that States are
not the only entities which can hold rights under international law; individuals and corporations may
also possess rights under international law’” and that ‘In the case of Chapter XI of the NAFTA, the
Tribunal considers that the intention of the Parties was to confer substantive rights directly upon
investors. That follows from the language used and is confirmed by the fact that Chapter XI confers
procedural rights upon them’. In Corn Products, the tribunal suggested (although not without am-
biguity) that this was always the case even under the traditional rules of diplomatic protection,
concluding (at [170]) that ‘It has long been the case that international lawyers have treated as a
fiction the notion that in diplomatic protection cases the State was asserting a right of its own’,
finding instead (at [173]) that ‘when a State claimed for a wrong done to its national it was in reality
acting on behalf of that national, rather than asserting a right of its own’. But for an opposing view
see e.g. Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc v Mexico,
Award, 21 November 2007, ICSID Case No. ARB(AF)/o4/05, holding (at [169]) that ‘the investor
may bring the host State to an international arbitration in order to request compensation, but the
investor will be in reality stepping into the shoes and asserting the rights of the home State’; Loewen
v United States, Award, 26 June 2003, ICSID Case No. ARB(AF)/98/3, holding (at [233]) that
‘[t]here is no warrant for transferring rules derived from private law into a field of international law
where claimants are permitted for convenience to enforce what are in origin the rights of Party
states’. See further e.g. Patrick Dumberry and Erik Labelle-Eastaugh, ‘Non-state actors in inter-
national investment law’, in Jean d’Aspremont (ed), Participants in the International Legal System
(Routledge 2011); Zachary Douglas, “The Hybrid Foundations of Investment Treaty Arbitration’
(2003) 74 BYIL 151, 160ff.

3¢ Or, similarly, may pursue compensation to the extent that a state exercises adjudicative jurisdic-
tion beyond the permitted grounds under international law — see e.g. Vaughan Lowe, ‘Expert Opinion
on International Law Issues, in re: Yukos Oil Company, Case No. 04-47742-H3-11’, published in
(2005) 2(3) Transnational Dispute Management <www.transnational-dispute-management.com/art
icle.asp?key=495> accessed August 2014; see further discussion in Giuditta Cordero Moss, ‘Between
Private and Public International Law: Exorbitant Jurisdiction as Illustrated by the Yukos Case’ (2007)
4(5) Transnational Dispute Management <www.transnational-dispute-management.com/article.
asp’key=1130> accessed August 2014 and (2007) 32 Review of Central and East European Law 1.
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through the recognition of individuals as positive actors and jurisdictional
rights-bearers, the idea of jurisdiction as purely an expression of the
rights and powers of sovereign states requires reconceptualisation.

2. Human rights and access to justice

Alongside the development of obligations which relate to the treatment of
foreign nationals, particularly investors, international law has also de-
veloped obligations on states which relate to the treatment of all persons
—including each state’s own nationals — principally in the form of human
rights. These rights were largely developed and articulated in the after-
math of the Second World War (and particularly the Holocaust), as a
consequence of the realisation that it was unacceptable that ‘a state’s
own citizens were almost completely at its mercy, and international law
had little to say about mistreatment of persons by their own govern-
ment’."3" They have also included rights which relate to a state’s exercise
of adjudicative jurisdiction, generally under the rubric of rights of ‘access
to justice’,"3* as well as access to an ‘effective remedy’ for violations of
other rights.”33 A right of access to justice, including a right of access to a
court or tribunal, is an important feature of modern human rights law,
generally considered to apply even if no other human rights are at stake,
although its importance is enhanced where the substantive concerns in-
volve violations of other human rights. The European Court of Justice has,
for example, repeatedly emphasised the importance of rights of access to
justice in the context of sanctions against those suspected of direct or in-
direct involvement in terrorist activities, finding that such rights may not
be displaced, within the European constitutional order, even by a Chapter
VII resolution of the Security Council.'3* Like the rules concerning denial
of justice, the standard of what ‘access to justice’ actually requires is (and
must be) international — a state cannot limit its international obligations
through restricting the capacity of its courts as a matter of domestic law,
and thus mere compliance with national rules of jurisdiction will not ne-
cessarily be sufficient to satisfy international jurisdictional obligations.'33

3" Sohn, The New International Law, 9.

132 See generally e.g. Francesco Francioni (ed), Access to Justice as a Human Right (OUP 2007);
see further the Italian counter-memorial in Jurisdictional Immunities of the State (Germany v Italy:
Ghreece intervening), 22 December 2009, 73ff. The term ‘denial of justice’ is sometimes used in this
context to refer to a failure to provide access to justice, although the term is more closely associated
with the rules concerning the treatment of foreign nationals which developed independently from
human rights law — as noted, there has been a degree of cross-fertilisation between the two fields.

133 See e.g. ICCPR Art.2(3).

3% Kadi v Council & Commission (Common foreign & security policy) [2008] EUEC] C-402/05
(03 September 2008); Yassin Abdullah Kadi, Re [2013] EUEC] C-584/10 (18 July 2013).

135 See e.g. Ashingdane v United Kingdom (8225/78) [1985] ECHR 8, holding (at [56]-[57]) that:
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told that his actions were barred by operation of law...To this extent, he thus had access to
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exhaust the requirements of Article 6 para. 1 (art. 6-1). It must still be established that the
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Rights of access to justice have again been traditionally viewed as
obligations owed by states to each other, in respect of individuals,
rather than rights owed to individuals. Increasingly, however, the argu-
ment is made that individuals are, or are becoming, recognised as the
bearers of direct rights — as ‘international legal persons’ — under inter-
national law,"3® in a manner equivalent to the recognition which has been
arguably accorded to foreign investors. International human rights law,
which is premised to some extent on a distrust of the treatment of indi-
viduals by states and governments, tends to be similarly distrustful of
mechanisms which would leave the enforcement of human rights entirely
in the hands of those same states and governments, and (as noted) having
a means of enforcement is often closely associated with the possession of
a legal right."3” Under the European Convention on Human Rights, for
example, the rights granted include the undertaking that ‘In the deter-
mination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by
law’'3% — establishing not merely a right to a fair hearing, but a right of
access to justice, exercisable both through national courts and potentially
through proceedings before the European Court of Human Rights."3?
The American Convention on Human Rights similarly provides that
‘Everyone has the right to simple and prompt recourse, or any other
effective recourse, to a competent court or tribunal for protection against
acts that violate his fundamental rights recognized by the constitution or
laws of the state concerned or by this Convention’,"*® and provides for
individual access to justice through the Inter-American Commission on

degree of access afforded under the national legislation was sufficient to secure the individual’s
‘right to a court’, having regard to the rule of law in a democratic society

136 <States have had to concede to ordinary human beings the status of subjects of international
law, to concede that individuals are no longer mere objects, mere pawns in the hands of states.” —
Sohn, The New International Law, 1.

137 The International Court of Justice has long drawn a link between international legal person-
ality and the possession of a means of vindicating rights — finding, for example, with respect to the
United Nations, that ‘if the Organization is recognized as having [international] personality, it is an
entity capable of availing itself of obligations incumbent upon its Members’ (178), and that ‘the
Court has come to the conclusion that the Organization is an international legal person...[i.e.] that
it is a subject of international law and capable of possessing international rights and duties, and that
it has capacity to maintain its rights by bringing international claims’ (1779): Reparations for Injuries
Suffered in the Service of the United Nations, Advisory Opinion, [1949] IC]J Reports 174. It is at least
arguable that these contentions should also operate conversely — that the possession of enforceable
rights should imply the existence of legal personality.

138 Article 6(1).

139 See further e.g. Golder v United Kingdom (4451/70) [1975] 1 EHRR 524 (finding, at [35], that
“The principle whereby a civil claim must be capable of being submitted to a judge ranks as one of
the universally ‘recognised’ fundamental principles of law; the same is true of the principle of
international law which forbids the denial of justice.’); Airey v Ireland (6289/73) [1979] ECHR 3
(finding, at [24], that “The Convention is intended to guarantee not rights that are theoretical or
illusory but rights that are practical and effective. .. This is particularly so of the right of access to
the courts in view of the prominent place held in a democratic society by the right to a fair trial’).

e Article 25(1).
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Human Rights and Inter-American Court of Human Rights."*" In the
Convention Against Torture, there is an obligation on each state to
‘ensure in its legal system that the victim of an act of torture obtains
redress and has an enforceable right to fair and adequate compensa-
tion’.”** These developments signal at least a partial recognition of jur-
isdiction as a matter of international legal obligation owed to individuals.

The idea of access to justice is having a range of further effects on
private international law rules on jurisdiction. Traditionally, such rules
have focused on avoiding two potential harmful outcomes which could
be caused by exorbitant regulation — conflicts with foreign states, and
unfairness to defendants. These objectives are achieved through con-
straining the exercise of jurisdictional power by states, thus conceiving
of jurisdiction as a matter of limited state discretion. Increasingly, how-
ever, the counter-balancing concern of ensuring access to justice for
claimants, conceiving of jurisdiction as a matter of individual right, is
playing an important role in private international law."* The influence
of access to justice is reshaping private international law in three distinct
ways which will be addressed in turn.

a. The design of jurisdictional rules

The first aspect of the increasing influence of ‘access to justice’ on pri-
vate international law is its impact on the development of jurisdictional
rules — the question of when national courts are considered to have
adjudicative authority over a civil dispute. This may be illustrated by
the Legislative Proposal,"** published by the European Commission on
14 December 2010, for reforming the Brussels I Regulation on
Jurisdiction and the Recognition and Enforcement of Judgments.'*’
The proposed reforms not only addressed a range of issues and concerns
with the functioning of the existing regime, but also suggested an im-
portant change in principle, with significant emphasis placed on access to

'#' The Inter-American Court of Human Rights has even made the bold claim that ‘Access to

justice is a peremptory norm of international law’ (Case of Goiburi et al. v Paraguay, Judgment of
September 22, 2006 (Merits, Reparations and Costs), Series C, No. 153, at [131]), although perhaps
in context this is limited to the (still bold) claim that access to justice is peremptory if the norm
breached is peremptory. See further Juridical status and human rvights of the child, Advisory Opinion
of August 28, 2002, Series A, No. 17, Concurring Opinion of Judge A. A. Cang¢ado Trindade, [21]-
[22] — “The recognition of the individual as subject of both domestic law and international law,
represents a true juridical revolution. ... This rendering of accounts would simply not have been
possible without the crystallization of the right of individual petition.’

42 Article 14(1), Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984). See further infra text accompanying n 156.

43 See further generally ] J Fawcett, “The Impact of Article 6(1) of the ECHR on Private
International Law’ (2007) 56 ICLQ 1. See also Amnesty International, ‘Injustice incorporated:
Corporate abuses and the human right to remedy’ (2014), POL 30/001/2014 available at <http://
www.amnesty.org/en/library/info/POL30/001/2014/en> accessed 18 August 2014.

" Proposal for a Regulation of the European Parliament and of the Council on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters (Recast), COM(zo010)
748 final, 2010/0383 (COD), <http://ec.europa.eu/justice/policies/civil/docs/com_2010_748 en.
pdf> accessed 18 August 2014.

45 Brussels I Regulation (2001) (supra n 68).
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justice, alongside previously dominant considerations of internal market
efficiency and fairness to defendants. This had practical implications, in
particular the proposed introduction of a ‘forum of necessity’ rule, pro-
viding (subject to certain conditions) that “Where no court of a Member
State has jurisdiction under this Regulation, the courts of a Member
State may, on an exceptional basis, hear the case if the right to a fair
trial or the right to access to justice so requires’.’*® Although this reform
was not adopted in the final version of the recast Brussels
I Regulation,*” this was not because it was particularly rejected, but
because the general idea of enlarging the scope of the Regulation to
cover non-EU domiciled defendants was at least deferred, and a forum
of necessity rule is not considered to be required for defendants domi-
ciled within the European Union, because at least one Member State
court will always have jurisdiction under the Regulation, and that court
will be presumed to be capable of delivering justice because its proced-
ures must comply with the European Convention on Human Rights. It
may be anticipated that a forum of necessity rule would form a part of
any future proposals on these questions within the European Union.
Similar ‘forum of necessity’ rules form part of the law of at least ten
Member States,"*® including France, Germany, Austria,"*° Belgium,'>°
the Netherlands, 5" and Switzerland,’>® and the rule has been included

46 See supra n 144, Article 26.

147 Recast Brussels I Regulation, No. 1215/2012, OJ L 351/1, 20 December 2012 (effective
January 2015).

48 See further generally Arnaud Nuyts, ‘Study on Residual Jurisdiction: General Report’ (2007),
64ff available at <http://ec.europa.eu/civiljustice/news/docs/study_residual_jurisdiction_en.pdf>
accessed 18 August 2014. Chilenye Nwapi, ‘Jurisdiction by Necessity and the Regulation of the
Transnational Corporate Actor’ (2zo14) 30 Utrecht Journal of International and European Law 24.

49 The rule in France, Germany and Austria is based on case law — see Nuyts, Study on Residual
Jurisdiction, 66.

159 Article 11 of the Belgian Code of Private International Law, 16 July 2004, provides that:

Notwithstanding the other provisions of the present statute, the Belgian courts will excep-
tionally have jurisdiction when the subject matter presents close connections with Belgium
and proceedings abroad seem impossible or when it would be unreasonable to demand that the
action be brought abroad.

Article 9 of the Dutch Code of Civil Procedure provides that:

w

When Articles 2 up to and including 8 indicate that Dutch courts have no jurisdiction, then
they nevertheless have if: (a) the case concerns a legal relationship that only affects the inter-
ests of the involved parties themselves and the defendant or a party with an interest in the legal
proceedings has appeared in court, not exclusively or with the intention to dispute the juris-
diction of the Dutch court, unless there is no reasonable interest to conclude that the Dutch
court has jurisdiction; (b) a civil case outside the Netherlands appears to be impossible; or (¢)
the legal proceedings, which are to be initiated by a writ of summons, have sufficient connec-
tion with the Dutch legal sphere and it would be unacceptable to demand from the plaintiff
that he submits the case to a judgment of a foreign court.

Article 3 of the Swiss Federal Act on Private International Law of 18 December 1987 pro-
vides that:
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in another proposed EU Regulation dealing with matrimonial prop-
erty.'53 The idea that jurisdiction may be justified on the basis of a
‘forum of necessity’ rule, even in the absence of the factual connections
traditionally considered necessary to justify the assertion of state power,
has also received legislative and judicial support in Canada."5*

At the international level, the Convention Against Torture imposes an
obligation of access to justice on state parties in relation to victims of
torture. This obligation is subject to a disagreement as to whether it is
limited to acts of torture committed in the territory of the forum state, or
possibly by or against nationals of the forum state.'>> The Committee
against Torture, which supervises compliance with the Convention, has
consistently taken the view that the obligation does not depend on trad-
itional jurisdictional connections of territory or nationality, particularly
where ‘a victim is unable to exercise the rights guaranteed under article
14 in the territory where the violation took place’.’>® This might be
understood as an argument in favour of universal civil jurisdiction (in
the form of an obligation rather than a right'>7), subject to a requirement
to exhaust local remedies, or as a forum of necessity rule. In practice,
there is little significance in the distinction between these two positions,
aside from the possibility that a forum of necessity rule might have fur-
ther limitations based on the need for a ‘sufficient connection’.

Each of the ‘forum of necessity’ rules discussed above supports an
assertion of jurisdictional power (and even duty) to protect the rights

administrative authorities at the place with which the case has a sufficient connection have
jurisdiction.
53 Proposal for a Council Regulation on jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of matrimonial property regimes, COM(2o011) 126 final, 2011/
0059 (CNS), 16 March 2011, Article 7:

Where no court of a Member State has jurisdiction under Articles 3, 4, 5 and 6, the courts of a
Member State may, exceptionally and if the case has a sufficient connection with that Member
State, rule on a matrimonial property regime case if proceedings would be impossible or
cannot reasonably be brought or conducted in a third State.

5%+ See e.g. Van Breda v Village Resorts Limited [2010] ONCA 84 at [54], [100]; Uniform
Court Jurisdiction and Proceedings Transfer Act s.6 available at <http://www.ulcc.ca/en/uniform-acts-
new-order/current-uniform-acts/739-jurisdiction/civil-jurisdiction/1730-court-jurisdiction-proceedings-
transfer-act> accessed August 2014, adopted in British Columbia and Nova Scotia; Quebec Civil Code,
Article 3136. See further John P McEvoy, ‘Forum of Necessity in Quebec Private International Law:
CcQ Article 3136’ (2005) 35 Review General 61.

155 See e.g. Jones v Saudi Arabia [2006] UKHL 26, at [20]-[25]; but see Committee against
Torture, Conclusions and recommendations, 34th Session, 2-20 May 2005, UN Doc. CAT/C/
CR/34/CAN, 7 July 2005, paras 4(g), 5(f)).

156 General Comment No. 3 of the Committee against Torture, 19 November 2012, UN Doc.
CAT/C/GC/3, at [22]. The Comment also clearly states (at [22]) that “The Committee considers that
the application of article 14 is not limited to victims who were harmed in the territory of the State
party or by or against nationals of the State party’, and (at [43]) that “The Committee considers
reservations which seek to limit the application of article 14 to be incompatible with the object and
purpose of the Convention.’

57 Curiously, the United States appears to take the position that while it does not have an obligation
of universal jurisdiction in respect of civil proceedings arising from torture (having expressly objected to
this reading of the Torture Convention), it has at least a conditional right of universal jurisdiction,
exercised through the Torture Victim Protection Act of 1991 — see infra text accompanying n 170.
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of private parties in the absence of the connections of territory or na-
tionality which would traditionally be required under private or public
international law rules of jurisdiction. As in the context of treaty-based
universal jurisdiction, the ‘floor’ provided by jurisdictional duties (here,
to ensure access to justice) may be higher than the traditional ‘ceiling’ of
jurisdictional rules — requiring an additional evolution in our under-
standing of traditional jurisdiction.

These rules do not, however, necessarily suggest a ‘pure’ universal
civil jurisdiction: they may rely on some other factual connection in
order to justify the exercise of jurisdiction. Among EU Member
States, only the Dutch forum of necessity rule expressly provides that
no connection whatsoever with the Netherlands is required (where ‘a
civil case outside the Netherlands appears to be impossible’).158 Under
Swiss law, for example, it is necessary that the case has ‘a sufficient
connection’ with Switzerland for the court to exercise ‘forum of neces-
sity’ jurisdiction.'®® There are a range of reasons why ‘pure’ universal
civil jurisdiction would be undesirable, not least the costs this would
impose on certain legal systems, the risks of overlapping and inconsistent
exercises of jurisdiction (although these might be reduced by rules of
jurisdictional priority or deference), the opportunities which would be
created for forum shopping, and the related risk that an exercise of jur-
isdiction becomes a form of ‘neo-colonial’ power which denies a state the
ability to resolve disputes which are internal or most closely connected to
it.’®° However, a subsidiary forum of necessity jurisdiction could be (and
indeed commonly is) recognised in a more limited form. A national and
resident of State A, a state which does not adhere to the rule of law,
seriously injured by the brother of the President, subsequently fleeing in
fear to State B, might have no possibility to claim damages under trad-
itional jurisdictional grounds. In this context, the courts of State B might
exercise forum of necessity jurisdiction based on the subsequent
residence of the claimant in their territory. This factor is indeed the
connection most commonly relied on in EU Member States which
permit the assertion of forum of necessity jurisdiction based on a

158 Dutch Code of Civil Procedure, Article g.

159 Swiss Federal Act on Private International Law, Article 3. Article 3136 of the Quebec Civil
Code similarly provides that ‘Even though a Quebec authority has no jurisdiction to hear a dispute,
it may hear it if the dispute has a sufficient connection with Quebec, where proceedings cannot pos-
sibly be instituted outside Quebec or where the institution of such proceedings outside Quebec
cannot reasonably be required’ (emphasis added). See also e.g. the Belgian rule, supra n 150,
which applies only ‘when the subject matter presents close connections with Belgium’. See also
similarly the ALI/UNIDROIT Principles of Transnational Civil Procedure, adopted in 2004 (see
supra n 65), Principle 2.2.

16° See further e.g. Donald Francis Donovan and Anthea Roberts, “The Emerging Recognition of
Universal Civil Jurisdiction’ (2006) 100 AJIL 142. Another way of understanding these concerns is
through the idea that rules of private international law should adopt and reflect a principle of
horizontal subsidiarity — see further Alex Mills, ‘Federalism in the European Union and the
United States: Subsidiarity, Private Law and the Conflict of Laws’ (2010) 32 University of
Pennsylvania Journal of International Law 369, 406ff; Ryngaert, Jurisdiction in International
Law, 211ff.
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‘sufficient connection’.’®” Such an approach enlarges traditional juris-

diction in the service of ensuring access to justice and avoiding impunity,
but maintains deference to the primacy of traditional jurisdictional rules.
Forum of necessity jurisdiction in this form is a secondary or subsidiary
basis for exercising regulatory authority. Access to justice does not ne-
cessarily mean abandoning existing jurisdictional rules altogether, nor a
global jurisdictional ‘free for all’.""?

A similar ‘forum of necessity’-based expansion of civil jurisdiction was
contemplated, and indeed advocated by the European Commission,
before the US Supreme Court in Kiobel v Royal Dutch Petroleum
(2013).°% The Commission’s amicus brief argued that an exercise of
universal civil jurisdiction, not based on any traditional jurisdictional
grounds, would meet international jurisdictional standards where it
was necessary to prevent a ‘denial of justice’ (because no effective alter-
native forum was available, or where possible local remedies had been
exhausted).’® Such an approach, the Commission suggested, would be
‘consistent with the growing recognition in the international community
that an effective remedy for repugnant crimes in violation of fundamen-
tal human rights includes, as an essential component, civil reparations to
the victims.’'® The joint amicus brief of the United Kingdom and the
Netherlands argued, however, that the Alien Tort Statute should be
interpreted consistently with existing jurisdictional principles, ‘princi-
pally based on territoriality and nationality’."®® Ultimately, the Supreme

101 See further Nuyts, Study on Residual Jurisdiction, 66.

12 The Preliminary Draft Convention on Yurisdiction and Foreign Judgments in Civil and
Commercial Matters (2000) prepared for the Hague Conference on Private International Law, avail-
able at <http://www.hcch.net/upload/wop/jdgmpdr1.pdf> accessed 18 August 2014, included a
controversial Article 18(3) permitting states to exercise ‘universal’ civil jurisdiction in respect of
serious international crimes. But this included a proposed qualification suggesting that such juris-
diction could only be exercised ‘if the party seeking relief is exposed to a risk of a denial of justice
because proceedings in another State are not possible or cannot reasonably be required’. The rule
thus implicitly recognised the primacy of the traditional grounds for jurisdiction.

13 133 S.Ct. 1659 (2013). The possibility of adopting a forum of necessity rule was discussed in
oral pleadings — see <http://www.supremecourt.gov/oral_arguments/argument_transcripts/1o-
1491rearg.pdf> accessed 18 August 2014, (at 13 and 46).

%4 The two tests might differ if ‘exhaustion of local remedies’ is defined purely territorially. If a
national of state A commits a wrong in state B then travels to state C, the absence of an available
forum in state B might not preclude an exercise of universal jurisdiction by state C which was
conditional only on the exhaustion of ‘local’ remedies in state B, but forum of necessity jurisdiction
conditional on the absence of any alternative forum might still not be available (because state A
might have nationality-based jurisdiction). The difference between these two positions was poten-
tially decisive in the Kiobel case, in which it might have been possible to conclude that the Nigerian
courts were not an available forum, but proceedings could have been brought in the UK or the
Netherlands (the home jurisdictions of Royal Dutch Shell). The European Commission adopted the
position that ‘exhaustion of ‘local’ remedies requires a demonstration by the claimant that those
states with a traditional jurisdictional nexus to the conduct are unwilling or unable to proceed’,
making the two approaches identical, and thus suggesting that the exercise of jurisdiction in Kiobel
would not have been permissible under international law.

195 At p.18 available at <http://www.americanbar.org/content/dam/aba/publications/supreme_
court_preview/briefs/10-1491_neither_amcu_eu.authcheckdam.pdf> accessed August 2014.

196 “The Governments strongly believe that such allegations of human rights violations should be
dealt with in an appropriate forum, respecting international law principles of jurisdiction. In relation
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Court decided to adopt an even more conservative approach, based on a
presumption against the extraterritorial application of the Alien Tort
Statute,'®? and thus did not directly address the scope of US jurisdiction
as a matter of international law, or whether the US constitution would
permit a forum of necessity approach.’®® An approach similar to a ‘forum
of necessity’ rule is, however, notably adopted in the Torture Victim
Protection Act of 1991,"% which essentially provides for the possibility
of universal civil jurisdiction for claims arising out of torture, subject to
the rule that ‘A court shall decline to hear a claim under this section if the
claimant has not exhausted adequate and available remedies in the place
in which the conduct giving rise to the claim occurred.”'”® As noted
above, a rule of universal jurisdiction which is subject to the exhaustion
of local remedies is functionally equivalent to a forum of necessity rule
which is subject to the non-availability of a traditional forum. In either
case, such a ground of jurisdiction goes clearly beyond traditional inter-
national grounds, in service of enhancing individual access to justice.

b. The exercise of jurisdictional discretion

The second effect of access to justice on private international law is in the
context of jurisdictional discretion (in legal systems which accept such a
discretion, such as those in the common law tradition) — the question of
whether a court will in fact exercise adjudicatory authority. While this
discretion is consistent with the traditional view of jurisdiction as a state
right, the increasing influence of access to justice as an international
requirement suggests a shift toward viewing jurisdiction as an obligation.

English courts, for example, have increasingly considered the avail-
ability of an alternative forum before which the claimant can practically

to claims of a civil nature, the bases for the exercise of civil jurisdiction under international law are
generally well-defined. They are principally based on territoriality and nationality. The basic prin-
ciples of international law have never included civil jurisdiction for claims by foreign nationals
against other foreign nationals for conduct abroad that have no sufficiently close connection with
the forum State.” (at 6)

available at ~ <www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs/1o-
1491_neutralamcunetherlands-uk-greatbritain-andirelandgovs.authcheckdam.pdf> accessed August 2014.

167 569 US __ | 133 S.Ct. 1659 (2013). It should be noted, however, that the court left open the
possibility that extraterritorial jurisdiction might be asserted under the statute where ‘the claims
touch and concern the territory of the United States...with sufficient force to displace the pre-
sumption against extraterritorial application’ (slip opinion, 14). The minority suggested instead an
approach which arguably drew on the alternative ‘presumption against extra-jurisdictionality’ but
did not develop this approach in detail. See further e.g. Alex Mills, ‘Kiobel Insta-Symposium: A
Tale of Two Presumptions’, Opinio Juris, 18 April 2013, available at <http://opiniojuris.org/zo13/
o4/18/kiobel-insta-symposium-a-tale-of-two-presumptions> accessed August 2014.

198 There is very little support for a doctrine of forum of necessity in US law — indeed allowing
such a doctrine based on contacts between the claimant and the forum (as permitted under various
EU Member States) would seem to be inconsistent with the general approach that the constitution-
ality of an exercise of jurisdiction under the Due Process clause has ‘never been based on the
plaintiff’s relationship to the forum.” Goodyear Dunlop Tires Operations, S. A. v Brown, 564 US
, 131 S. Ct. 2846 (2011), at 2857 n.5.

199 58 USC §1350 Notes.
179 Section 2(b).
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achieve justice to be one of the central questions in exercising the forum
non conveniens discretion.’”" In the absence of such an alternative forum
English proceedings are highly likely to continue, to ensure that the
claimant has ‘access to justice’. In the United States, courts must con-
sider whether the exercise of jurisdiction is ‘reasonable’ as part of the test
for determining whether jurisdiction is compatible with constitutional
due process requirements, which also involves determining whether
there is an available alternative forum, as part of considering ‘the plain-
tiff’s interest in obtaining convenient and effective relief’.'”?> Even if
jurisdiction is constitutional, courts may decline to exercise it on the
basis of forum non conveniens (or possibly venue transfer rules if the al-
ternative forum is within the United States'”?), which again takes into
consideration, at least in principle, the need to ensure that another forum
is available in which the plaintiff might obtain a remedy."'”* The absence
of a foreign court through which the claimant could obtain justice will
strongly increase the likelihood of an exercise of jurisdiction.

c. Access to justice and immunities

The effect of the development of principles of access to justice in inter-
national law also has implications when it comes to prohibitive rules on
jurisdiction in the form of the immunities recognised in international law
(which may be general state immunity, the personal immunity of heads
of state and other senior governmental officials, or the immunity of dip-
lomats, consular officials or representatives of or to international organ-
isations). T'raditionally these immunities have been understood as

71 See e.g. Amin Rasheed v Kuwait Insurance Co [1984] AC 50; The Spiliada [1987] AC 460;
Connelly v RTZ [1998] AC 854; Lubbe v Cape Plc [2000] UKHL 41; Cherney v Deripaska [2009]
EWCA Civ 849.

172 World-Wide Volkswagen Corp. v Woodson, 444 US 286, 292 (1980). Note also McGee v
International Life Ins. Co., 355 US 220, 223 (1957) observing that ‘When claims were small or
moderate, individual claimants frequently could not afford the cost of bringing an action in a foreign
forum — thus in effect making the company judgment-proof’.

173 28 USC §1404(a).

174 See e.g. Gulf Oil Corp. v Gilbert, 330 US 501, 506-7 (1947), holding that ‘In all cases in which
the doctrine of forum non conveniens comes into play, it presupposes at least two forums in which the
defendant is amenable to process; the doctrine furnishes criteria for choice between them.
... [Jurisdictional statutes] are drawn with a necessary generality, and usually give a plaintiff a
choice of courts, so that he may be quite sure of some place in which to pursue his remedy.’
While the courts will not ordinarily refuse to stay proceedings merely because foreign law is less
advantageous to the plaintiff, ‘if the remedy provided by the alternative forum is so clearly inad-
equate or unsatisfactory that it is no remedy at all, the unfavorable change in law may be given
substantial weight; the district court may conclude that dismissal would not be in the interests of
justice’ — Piper Aircraft Co. v Reyno, 454 US 235, 254 (1981). It has been debated whether the courts
actually take such considerations into account sufficiently, or whether ‘the forum non conveniens
doctrine creates an access-to-justice gap in transnational cases’: Donald Earl Childress I11, ‘Forum
Conveniens: The Search for a Convenient Forum in Transnational Cases’ (2013) 53 Virginia
Journal of International Law 157, 168 (suggesting at 178 that ‘many cases that are dismissed in
favor of a foreign forum are now being filed and tried successfully to judgment in a foreign court’);
Christopher A Whytock, ‘The Evolving Forum Shopping System’ (2011) 96 Cornell Law Review
481; David W Robertson, ‘Forum Non Conveniens in America and England: “A Rather Fantastic
Fiction™ (1987) 103 Law Quarterly Review 398.
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‘minimal’ standards for when a state may not assert jurisdiction — be-
cause the exercise of jurisdiction was understood to be a discretionary
matter of state right, there was no reason why a state might not give more
immunity than required under the rules of international law. The devel-
opment of principles of access to justice, however, requires a state to
exercise its jurisdictional powers, and perhaps to expand those jurisdic-
tional powers as a matter of domestic law to encompass internationally
permitted grounds for jurisdiction, or even to go beyond traditional
territorial or nationality-based jurisdiction.

It has long been debated whether these considerations should also
affect or override those of state immunity, particularly where the right
of access to justice arose from a violation of a peremptory norm of inter-
national law."”5 The general conclusion has been that access to justice
does not require or permit states to exercise jurisdiction contrary to the
international law of state immunity — this approach has been adopted by
most national courts and tribunals, and also by the International Court
of Justice.”6 States however still find themselves caught between the
two opposing international legal forces of access to justice and immunity
law. Where both come into play, the effect is that states must give im-
munity when required by international law, but must not go beyond what
is required by international law — they must otherwise exercise their
jurisdiction.’”” To exercise too little jurisdiction would be to deny
access to justice; to exercise too much would be to infringe state
immunity.

By way of illustration, the UK Employment Appeal Tribunal held
that the immunity extended to foreign states under the State
Immunity Act 1978 in relation to suits under employment contracts
went beyond what was required under international law — and even
(controversially) went so far as to find that the Act should be set aside

175 Compare, for example, Roger O’Keefe, ‘State Immunity and Human Rights: Heads and

Walls, Hearts and Minds’ (2011) 44 Vanderbilt Journal of Transnational Law 999; Beth
Stephens, ‘Abusing the Authority of the State: Denying Foreign Official Immunity for Egregious
Human Rights Abuses’ (2011) 44 Vanderbilt Journal of Transnational Law 1163. On the tension
between access to justice and state immunity see further e.g. Christopher A Whytock, ‘Foreign State
Immunity and the Right to Court Access’ (2013) 93 Boston University Law Review 2033.

176 See generally Yurisdictional Immunities of the State (Germany v Italy: Greece intervening), 22
December 2009. For critical comment see Alex Mills and Kimberley Trapp, ‘Smooth Runs the
Water Where the Brook is Deep: The Obscured Complexities of Germany v Italy’ (2012) 1
Cambridge Journal of International and Comparative Law 153. If access to justice does indeed
not ‘trump’ immunity, the better view is that this is not because access to justice is not engaged
where immunity exists (the view adopted by the House of Lords in Holland v Lampen-Wolfe [2000]
UKHL 40 and Jones v Saudi Arabia [2006] UKHL 26), but because compliance with immunity
obligations provides a sufficient reason for non-compliance with access to justice obligations (the
view adopted by the European Court of Human Rights in Al-Adsani v United Kingdom (2001) 34
EHRR 273). While the two approaches would lead to the same outcome, the former approach
wrongly suggests a hierarchy between the two international obligations, while the latter accepts
their equivalence but interprets them to be compatible. For an alternative approach to reconciling
the two norms, see Whytock, ‘Foreign State Immunity and the Right to Court Access’.

Y77 Al-Adsani v United Kingdom (2001) 34 EHRR 273 (ECHR); Yones v Saudi Arabia [2006]
UKHL 26; Jones v United Kingdom (2014) Case nos. 34356/06, 40528/06 (14 January 2014).
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to the extent that it went beyond the requirements of international law,
because of the new status of the right of ‘access to justice’ as part of EU
law since the Lisbon Treaty.”8 A conflict between immunity law and
access to justice was only avoided because of this claimed power to set
aside the State Immunity Act 1978."7? Without that power and if the Act
does indeed exceed international requirements, the United Kingdom
would be in breach of EU law and the European Convention on
Human Rights. At least where state immunities are involved, the law
of jurisdiction has become less of a discretionary field and more of a
tightrope walk.

d. Access to justice, jurisdiction, and ‘sovereignty’

The idea that individuals have a directly enforceable right of access to
justice, explored here in a variety of contexts, has implications for the
idea of jurisdiction in international law. It implies that jurisdiction is no
longer exclusively a right of states, or even an obligation owed by states
to each other, but is at least to some extent a matter of individual right,
that is, an obligation owed to individuals. This would represent a fun-
damental challenge to traditional conceptions of jurisdiction, one which
cannot be met simply by an enlargement of the recognised grounds for
the exercise of state jurisdiction.

Since public international law rules on jurisdiction are reflective of the
idea of ‘sovereignty’, this challenge requires us to reconsider that idea
too. In particular, it suggests the recognition, much debated in political
and legal theory, of the idea of a ‘sovereignty of the individual’*®* along-
side the sovereignty of states. If this were to be accepted, rules of juris-
diction in international law could not continue to be characterised purely
as rules regulating the co-existence of sovereign states, seeking to min-
imise overlapping exercises of their authority. Rules of jurisdiction
would remain concerned with co-existing ‘sovereigns’, but would require
a broader recognition that this encompasses individuals who may have a

78 Benkharbouche v Embassy of the Republic of Sudan (Jurisdictional Points: State immunity)
[2013] UKEAT o401_12_0410 (4 October 2013) (currently under appeal).

179 Such a conflict might also be avoided through interpretation — if a court of an ECHR state
were to apply the common presumption that a statute should be interpreted to be in compliance with
international law, this should (to the extent that the text permits such an interpretation) lead to an
immunity statute being understood to confer immunity as far as required by international law but no
further.

8¢ This idea has a long history; see e.g. Hersch Lauterpacht, International Law and Human
Rights (Stevens & Sons 1950) arguing (at 70) that ‘International law, which has excelled in punc-
tilious insistence on the respect owed by one sovereign State to another, henceforth acknowledges
the sovereignty of man’; James M Buchanan, The Economics and the Ethics of Constitutional Order
(University of Michigan Press 1991), arguing (at 227) that “The central premise of individuals as
sovereigns . . . denies legitimacy to all social-organizational arrangements that negate the role of indi-
viduals as either sovereigns or as principals’ (emphasis in original); Annan, “T'wo Concepts of
Sovereignty’ — ‘[I]ndividual sovereignty—by which I mean the fundamental freedom of each indi-
vidual, enshrined in the charter of the UN and subsequent international treaties—has been
enhanced by a renewed and spreading consciousness of individual rights’.
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right to demand assertions of regulatory authority by states on their
behalf.

V. ParTY AUTONOMY AND INDIVIDUAL POWER OVER JURISDICTION

This analysis of the challenges presented to the traditional understanding
of jurisdiction in international law by the increasing focus on individual
rights may be taken a step further through consideration of another
important development in domestic rules of (private international law)
jurisdiction and choice of law.’®" In private law disputes, states very
widely assert jurisdiction on the sole basis of the consent of the parties,
in relation to disputes which themselves have little or no connection to
the state.’® In some cases, this consent may be in the form of a joint
agreement to submit an existing dispute to a particular court,® and in
such cases this form of jurisdiction might perhaps loosely be charac-
terised as based on their territorial ‘presence’ before the court. This is,
however, something of a legal fiction, and in other cases jurisdiction may
be based only on a choice of court clause in a contract which one party
subsequently refuses to accept, recognise or perform, a situation which
cannot be so easily subsumed under existing jurisdictional principles. 4
Similarly, states will generally apply the law chosen by the parties to
govern their contractual relationship, even if that relationship is other-
wise unconnected with the parties or their dispute.185 In private inter-
national law terms, these are aspects of the almost universally recognised
principle of ‘party autonomy’,’®® which has traditionally functioned in
the context of commercial contractual disputes, and increasingly is also
applied beyond this, such as in tort law'®” and even family law.’®® The
international status of party autonomy in the context of jurisdiction has
arguably been confirmed by the Hague Choice of Court Convention

81 See also Mills, The Confluence of Public and Private International Law, 291ff.

2 See e.g. Zelger v Salinitri [1980] ECR 89, in relation to the Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Sept. 27, 1968,
1998 O.]. (C 27) 1 (consolidated version) (now Brussels I Regulation (2001)).

83 See e.g. the Brussels I Regulation (2001), Article 24.

See e.g. the Brussels I Regulation (2001), Article 23.
In the EU, this follows by implication from Articles 3(1) and 3(3) of the Rome I Regulation
(2008).

186 Party autonomy was recognised by the PCIJ as early as the Serbian and Brazilian Loans cases,
France v Yugoslavia, France v Brazil (1929) PCIJ Ser A, Nos 20-21, Judgments 14-15, p.41. See
generally e.g. Peter Nygh, Autonomy in International Contracts (OUP 1999); Giesela Ruehl, ‘Party
Autonomy in the Private International Law of Contracts’, in Gottschalk et al (eds), Conflict of Laws
in a Globalized World (CUP 2007); Mattias Lehmann, ‘Liberating the Individual from Battles
Between States: Justifying Party Autonomy in Conflict of Laws’ (2008) 41 Vanderbilt Journal of
Transnational Law 381; Horatia Muir Watt, ““Party Autonomy” in international contracts: from the
makings of a myth to the requirements of global governance’ (z010) 6 European Review of Contract
Law 250.

™7 For example, under the Rome 11 Regulation (2007), Article 14.

88 See e.g. Janeen Carruthers, ‘Party Autonomy in the Legal Regulation of Adult Relationships:
What Place for Party Choice in Private International Law?’ (2012) 61 ICLQ 881.

184

5

1385
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(2005), prepared by the Hague Conference on Private International
Law.'®® An equivalent acceptance of the status of party autonomy in
the context of choice of law in contract may be suggested by the Draft
Hague Principles on Choice of Law in International Commercial
Contracts, also being prepared under the auspices of the Hague
Conference.’*°

Historically, party autonomy has been viewed as a problem for theor-
ists who have sought to reconcile rules of private international law with
public international law. If jurisdiction in public international law is (as
it has been traditionally viewed) about state rights and powers, how can
individuals give or take away the powers of states? Many courts and
commentators have sought to accommodate party autonomy and trad-
itional state sovereignty by finding that party choices are not themselves
effective to confer or oust jurisdiction, but that courts should neverthe-
less almost always give effect to genuine party choices as a matter of state
policy, particularly (in the commercial context) for the sake of ‘interna-
tional trade and commerce’. Party intentions are, in this view, merely a
factual connection on which states have decided to rely in determining
the forum or the applicable law. There is no real autonomy under this
approach, although there is still an expansion of traditional international
jurisdictional grounds to accept ‘party intentions’ alongside territory or
nationality as sufficient grounds for jurisdiction in the context of private
law disputes and relationships. But it is not clear whether even this ex-
pansion provides a convincing explanation of what appears to be state
recognition of the autonomy of private parties, rather than a contingent
choice by states to give effect to party intentions.

Party autonomy can function in two fundamentally different ways,
each of which has a distinct impact on ideas of public international law
‘jurisdiction’. As states have accepted and adopted rules of party auton-
omy, it has sometimes been required that there be an ‘objective’ connec-
tion between the parties or their dispute and the forum or law chosen by
the parties in order for that choice to be valid.’®" Under this conception,
party autonomy does not function as a new basis of jurisdiction, but
rather as a rule of jurisdictional priority.'”> Where more than one state

™9 Concluded on 30 June 2005; not yet in force. Available at <http://www.hcch.net/index_en.
phpract=conventions.text&cid=98> accessed August 2014.

'9° The most recent version is Prel. Doc. No 6, March 2014, prepared for the attention of the
Council of April 2014 on General Affairs and Policy of the Conference. Available at <http://www.
hcch.net/upload/wop/gap2o14pdo6_en.pdf> accessed August 2014.

191 For example, the Restatement (Second) of Conflict of Laws (1969), s.187(2)(a), provides that
the parties’ choice need not be given effect if ‘the chosen state has no substantial relationship to the
parties or the transaction and there is no other reasonable basis for the parties choice’ (although it is
unclear whether neutrality might itself be considered a reasonable basis in some circumstances). A
similar position was also traditionally adopted in the Uniform Commercial Code in the United
States, but see infra n 193.

92 This assumes that the objective connection required for a choice of law or court to be valid is a
traditional territorial or personal link, which is generally the case in states which have adopted this
approach.

220z Arenuer 0g U0 Jasn weplalswy UeA JalsIaAun Aq 9£82922/.8T/T/v8/a191e/|1IgAg/Ww o2 dno diwapede//:sdny Wwolj papeojumod

74


http://www.hcch.net/index_en.php?act=conventions.text&cid=98
http://www.hcch.net/index_en.php?act=conventions.text&cid=98
http://www.hcch.net/index_en.php?act=conventions.text&cid=98
http://www.hcch.net/index_en.php?act=conventions.text&cid=98
http://www.hcch.net/upload/wop/gap2014pd06_en.pdf
http://www.hcch.net/upload/wop/gap2014pd06_en.pdf

Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 109 of 262
232 RETHINKING JURISDICTION

might have ‘jurisdiction’ (in the public international sense) on traditional
grounds, it is the parties’ choice which determines whose jurisdiction
prevails — which court gets to hear the case, and which law is applied.
Party autonomy is thus defined as a limited choice between those juris-
dictional powers recognised by and between states — a position which
balances recognition of state sovereignty and individual autonomy.

Other states have not adopted such a restrictive view, and even those
states which did initially take a restrictive approach have tended to move
away from it."®3 Under the common law and under EU rules, for ex-
ample, there is no requirement for a connection between the parties or
their dispute and the forum or law they have chosen. Article 3 of the
Rome I Regulation (2007) and Article 23 of the Brussels I Regulation
(2001) are not rules determining priority between other grounds of
choice of law or jurisdiction: they trump the general rules of choice of
law or jurisdiction based on territorial or personal connections."®* The
same position is adopted in the Draft Hague Principles on Choice of Law
in International Commercial Contracts, which expressly state that ‘No
connection is required between the law chosen and the parties or their
transaction.’'®> Under this conception, party autonomy is an additional
basis of jurisdiction (in the international sense) which supersedes trad-
itional territorial or personal jurisdictional grounds. Such grounds con-
tinue to apply, but only in default of party choice. Party autonomy in this
view is not merely another accepted basis of jurisdiction, it is a new
jurisdictional ground with priority over the others."°

Because jurisdiction based on a choice of court agreement thus gener-
ally requires no other connection between the parties or their dispute and
the state asserting jurisdiction, and a choice of applicable law similarly
may be entirely independent of the parties or the subject matter of their
dispute, some private international lawyers have traditionally viewed
party autonomy as indicating that the only limits on the national

93 The 2001 revisions to the Uniform Commercial Code removed any requirement for an ‘ob-
jective connection’ for a valid exercise of party autonomy (s.1-301(c)), except in respect of consumer
contracts. The change was, however, controversial, has not been universally implemented, and was
reversed in 2008 amendments to the Code. See further, e.g., Patrick Joseph Borchers, ‘Categorical
Exceptions to Party Autonomy in Private International Law’ (2008) 82 Tulane Law Review 1645;
Dennis Solomon, “The Private International Law of Contracts in Europe: Advances and Retreats’
(2008) 82 Tulane Law Review 1709, 1723ff; Mo Zhang, ‘Party Autonomy and Beyond: An
International Perspective of Contractual Choice of Law’ (2007) 20 Emory International Law
Review 511.

9% While there are some important but narrow limitations which apply to party autonomy — such
as Article 3(3) and (4) of the Rome I Regulation (2008), and Article 22 of the Brussels I Regulation
(2001) — these do not undermine the general priority of party autonomy over traditional jurisdic-
tional grounds.

195 Article 2(4).

196 While this is clearly recognised under the common law and Brussels I Regulation (zo01), it is
not entirely uncontroversial — as reflected in Article 19 of the Choice of Court Convention (2005),
which provides that ‘A State may declare that its courts may refuse to determine disputes to which
an exclusive choice of court agreement applies if, except for the location of the chosen court, there is
no connection between that State and the parties or the dispute.’

220z Arenuer 0g U0 Jasn weplalswy UeA JalsIaAun Aq 9£82922/.8T/T/v8/a191e/|1IgAg/Ww o2 dno diwapede//:sdny Wwolj papeojumod

75



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 110 of 262
RETHINKING JURISDICTION 233

regulation of private international law are those concerned with private
justice or fairness — concerns which are met if the defendant has freely
agreed in advance to the jurisdiction or law, even if there are no other
objective connections. If a state exercises jurisdiction or applies its law in
civil proceedings based purely on consent by the parties, this is difficult
to reconcile with the traditional public international law requirement
that jurisdiction must be justified by a substantial objective connection,
typically territoriality or nationality. Faced with this argument, it might
seem that there are only two alternatives: first, rejecting the idea that
private international law is about the allocation of regulatory authority
between states (denying any connection between public and private
international law, thus rejecting the application of public international
law jurisdictional rules to civil disputes, leaving them unrestricted except
under national law), or second, making (unrealistic) arguments against
party autonomy, a response notoriously taken under the First
Restatement of Conflict of Laws."%”

The broader developments in international law examined here provide
a simpler explanation. If an acknowledgement is made of an ‘individual
sovereignty’ which is balanced against that of the state, the widespread
recognition of party autonomy is clearly compatible with an argument
that the foundations of private international law lie in broader interna-
tional norms.*®® The apparent incompatibility arises only as a result of
outmoded conceptions of public international law, which conceive of
jurisdiction as purely a matter of (territorial or nationality-based) state
rights and powers. Party autonomy provides a further demonstration of
an evolution which incorporates the idea of jurisdiction as a matter of
individual right. The right to be subject to jurisdiction only in accord-
ance with traditional international law limitations is a right which may be
waived, not only by states, but by individuals themselves. Almost uni-
versally, states have accepted that individuals may confer adjudicative

197 Under Beale’s First Restatement (Conflicts) (1934), party autonomy was rejected because
otherwise individuals were acting as ‘legislators’ (a direct rejection of the idea of ‘individual sover-
eignty’). That this theory was out of step with practice encouraged scepticism about private inter-
national law rules more generally, contributing to the rise of the American ‘realist’ challenge to
private international law (see generally Mills, “The Identities of Private International Law’). The
status of party autonomy in US law remains, however, underdeveloped — choice of forum agree-
ments have generally been approved in respect of federal question or admiralty jurisdiction (7he
Bremen v Zapata Off-Shore Co., 407 US 1 (1972)), but some state courts remain sceptical, and it is
unclear when or whether federal courts exercising diversity jurisdiction ought to follow federal or
state law on this question.

198 The deference to party autonomy in private international law was described as reflecting ‘the
sovereign will of the parties’ by Judge Bustamente in his separate opinion in Serbian and Brazilian
Loans Cases, France v Yugoslavia,; France v Brazil (1929) PCIJ Ser A, Nos 20-21, Judgments 14-15,
p-53. Nygh argues that party autonomy itself has the status of a rule of customary international law:
Nygh, ‘Autonomy in International Contracts’, 45. Note the recognition of the affinity between
international norms and private international law rules on party autonomy in the resolution of the
Institute of International Law on “T'he Autonomy of the Parties in International Contracts Between
Private Persons or Entities’ (1991) (see <http://www.idi-iil.org/idiE/resolutionsE/1991_bal_o2_en.
PDF> accessed August 2014.
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jurisdiction on a state of their choice, and may also, by making that
choice exclusive, detract from the jurisdiction that other states would
ordinarily be entitled to assert over them."*?

These developments are compatible with a view of the international
system in which states and individuals are both recognised as, at least to
some extent, sovereigns. This is not to say that such individual sover-
eignty must be unrestricted — the ‘sovereignty’ of individuals is, no less
than that of states, prescribed by law. This does, however, require ac-
cepting an active role for individuals in questions of the jurisdictional
power of states.

A further fundamental issue concerning party autonomy should be
noted, although it is beyond the scope of this article. There is also
very widespread agreement among states — principally in the form of
the 1958 New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards — that parties should be free to grant exclu-
sive jurisdiction over their private disputes to non-state methods of dis-
pute resolution, such as arbitral tribunals, to the (at least partial)
exclusion of state judicial jurisdiction. This development is subject to
two contrasting and incompatible readings, each widely adopted and
heavily contested. The first is that it simply reflects the acceptance by
states of arbitration as a form of alternative dispute resolution, backed up
by state courts, but lacking any normative power of its own. The second
is the more radical proposition that it implies the acceptance by states of
a non-state form of ordering, alongside and competing with national
courts — that arbitral tribunals are privately constituted courts, some-
times even applying privately constituted (non-state) private law.>°° This
would certainly represent a further challenge to traditional conceptions
of jurisdiction, recognising individual party freedom not just between
state laws or adjudicative bodies, but beyond them, through the recog-
nition of private (non-state) legal forms of ordering, or of legal pluralism
beyond the state.**" It would also be a serious challenge to the idea that
jurisdiction’ is only concerned with the powers of states, as it would

199 When combined with the idea of access to justice, accepting that parties may generate juris-
dictional exclusivity arguably also requires accepting an obligation to exercise that exclusive juris-
diction, otherwise no forum will be available to the claimant.

#°° Note the acceptance of a possible choice of non-state law in the Draft Hague Principles on
Choice of Law in International Commercial Contracts, Article 3. Although a choice of non-state law
is not (currently) permitted under the Rome I Regulation (2008), English courts will recognise and
enforce arbitral awards based on non-state law, under the Arbitration Act 1996, s.46; see e.g.
Deutsche Schachtbau- und Tiefbohrgesellschaft mbH at al. v The Government of the State of R’as Al
Khaimah and The R’as Al Khaimah Oil Company (‘Rakoil’) [1987] 2 All ER, pp. 769-784 (reversed
on other grounds at [1990] 1 AC 295); Channel Tunnel Group Ltd v Balfour Beatty Constructions Ltd
[1993] AC 334; Musawi v R.E. International (UK ) Ltd [2007] EWHC 2981 (Ch); Dallah Real Estate
& Tourism Holding Co v Pakistan [2010] UKSC 46.

291 See generally e.g. Thomas Schultz, Transnational Legality: Stateless Law and International
Arbitration (OUP 2014); Paul Schiff Berman, Global Legal Pluralism: A Furisprudence of Law
Beyond Borders (CUP 2012); Peer Zumbansen, ‘Transnational Legal Pluralism’ (2010) 1
Transnational Legal Theory 141; Emmanuel Gaillard, Legal Theory of International Arbitration
(Nijhoff 2010).
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involve accepting not just individual jurisdictional power to choose be-
tween state laws or courts, but jurisdictional power conferred on private
institutions, or exercised by individuals in the creation of private rules. If
it becomes accepted that private parties can make laws with a status equal
to those of states, then there may be little doubt that they possess a form
of sovereignty. Whether this is indeed taking place remains one of the
great contested issues of the international legal order.

VI. CONCLUSIONS

This article has sought to reconsider the idea of ‘jurisdiction’ in light of
broader changes in international law, including the emerging influence of
individual rights and powers. Individuals have traditionally been con-
sidered passive objects of international legal regulation, which is
analysed exclusively as a matter of state right or power based principally
on links of territory or personal identity. This approach has been
reflected in domestic rules of jurisdiction as a matter of private interna-
tional law, which similarly have approached jurisdiction principally as a
question of territorial or personal control.

At both the international and national level, these approaches are under
challenge and ripe for reconceptualisation. Prescriptive and adjudicative
jurisdiction at the international level is, in a variety of contexts, accepted
as a matter of obligation between states rather than state rights — the
approach to jurisdiction needs to be reconceived not merely as a ceiling,
but also as a floor. Even more significantly, in the context of the devel-
opment of ideas of the international delict of ‘denial of justice’ in relation
to the treatment of foreign nationals, and of the idea of ‘access to justice’
in the context of human rights law, there is increasing recognition that
states may owe obligations to exercise prescriptive and particularly adju-
dicative jurisdiction (according to international not domestic standards)
directly to individuals. Some states take the view that access to justice
may even require exercising forum of necessity jurisdiction if no other
forum is available for the claimant, even if there is no connection between
the state and the parties or their dispute which would justify jurisdiction
on traditional grounds. Further, there is widespread recognition that jur-
isdiction may be at least partially conferred on states and withdrawn from
states, by private parties in civil or commercial matters, through the ex-
ercise of party autonomy. All these developments appear to signify a shift
in the status of individuals in relation to jurisdiction at both international
and national levels, from passive objects of international law regulation to
active rights-holders. The rules on jurisdiction in international law
should thus be rethought as concerned not only with state rights but
also with state responsibilities — a combination of state rights, obligations
and prohibitions as well as individual rights which reflects the more
complex reality of modern international law.
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Of course it remains true that it is states that have recognised these
rights and perhaps even conferred them on individuals, and an explan-
ation may be made of this phenomenon in derivative terms which fit
within a model of international law in which states retain their traditional
position as exclusive sovereigns, and international law is merely
concerned with relations between sovereign states — that individuals
are, for example, merely exercising the contingently delegated authority
of states, which could also be taken away. Courts themselves have often
striven to find such explanations, in an effort to accommodate both
individual rights and state sovereignty. But the recognition of the indi-
vidual in international law reflects both the moral strength of individual
claims to justice and autonomy and the reality of the power wielded by
private actors in protection of their property and interests. In practical
terms, it has become difficult for any state wishing to engage with the
international community to ignore individual rights of access to justice,
or the powers of commercial parties to choose the laws and forums under
which their relationships are regulated. Individual personality and au-
tonomy has become entrenched in reality, if not yet entirely in theory.
The rules giving effect to choice of law clauses, choice of court agree-
ments, and arbitration agreements may take the form of national or
supra-national (for example, EU) laws or treaties, but it hardly seems
realistic to suggest that they could be repealed or repudiated given the
power and influence of the corporations which rely on these rules
(remembering that, at least according to one study, there are more cor-
porations than states in the list of the 100 largest economies in the
world®*°®), not to mention the arbitration and litigation industries
which depend on them. One might be reminded of the character called
‘the king’ in Chapter 10 of the novella ‘Le Petit Prince’ by Antoine de
Saint Exupéry, who suffers from the delusion that the sun rises and sets
each day because (after consulting an almanac) he commands it to do so
at the specified time, asserting his ‘sovereign’ power over it.?°3 States
may well believe that private parties exercise power only because of their
consent, and may even legislate to this effect, but this may not provide an
accurate account of where power lies in the global political and legal
order. In any event, while there remain points of controversy concerning
the limits of party autonomy, there is little or no sense that party auton-
omy as a principle is merely contingent.

2% Institute for Policy Studies, “Top 200: The Rise of Corporate Global Power’, 4 December
2000, available at <http://www.ips-dc.org/top_200_the_rise_of_corporate_global_power/> accessed
18 August 2014.

293 “You shall have your sunset. I shall command it. But, according to my science of govern-
ment, I shall wait until conditions are favorable.”

“When will that be?” inquired the little prince.

“Hum! Hum!” replied the king; and before saying anything else he consulted a bulky almanac.
“Hum! Hum! That will be about—about—that will be this evening about twenty minutes to eight. And
you will see how well I am obeyed!”™
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These phenomena suggest an important development in the concep-
tion of jurisdiction, and the limits of state sovereignty, but one which has
received insufficient attention in the international law literature. I have
argued that this development indicates a partial acceptance of a ‘sover-
eignty of the individual’ in the public and private international law of
jurisdiction, and thus perhaps the emergence of a more ‘cosmopolitan’
conception of sovereignty, which attempts to accommodate the norma-
tive value of both state and individual actors. The issues which arise in
the context of jurisdiction are in many ways a microcosm of one of the
great challenges facing international law — how to move beyond the trad-
itional dominance of states, to the reconciliation of a range of normative
interests, from individual, to state, to international society as a whole.

In law, as in science, a theoretical model may only be stretched so far
in response to evidence before a paradigm shift occurs, replacing the
basic assumptions of the system with a new set of foundational prin-
ciples.*** The theme underlying this analysis is that international law
is (at least potentially) in the midst of such a shift. Both theoretical
models may be broadly feasible at present, but as the recognition of
individuals grows in international law and practice, Occam’s razor chal-
lenges the persuasiveness of the traditional perspective. But descriptive
economy is not the only value at stake in choosing a theoretical perspec-
tive. LLaw and the social sciences are fundamentally different from the
natural sciences in that the adoption of a theoretical perspective does not
merely describe, but may also change its subject. The move from
Newtonian to relativistic physics did not change the reality of the
world, it simply described it better. But the development of classical
international law did not merely describe movements in international
relations, it has helped to shape them by shaping the thinking and
behaviour of the actors who in turn influenced events. The choice of a
theoretical paradigm in law is not only a question of its descriptive
accuracy, but also a question of its normative implications.

This leaves us with perhaps the most fundamental question — a ques-
tion beyond the scope of this article — whether or not the transformation
in jurisdiction described in this paper is desirable. Not all change is
progress. Enthusiasm for a more ‘cosmopolitan sovereignty’ must be
tempered by the recognition that it comes with the danger that the
empowerment of some private actors, particularly corporations, may
put at risk the rights of others, or the collective goods traditionally
protected by the normative authority of states. Recognising individual
jurisdictional powers might embrace not just access to justice for victims
of human rights violations, or freedom for individuals to choose which
system of law should govern their personal relations, or freedom for
companies doing business internationally to choose the most appropriate
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or efficient legal order to govern their relations, leading to potentially
healthy jurisdictional competition. The recognition of jurisdictional au-
tonomy may also provide a means through which individuals or markets
evade the regulatory influence of states and the protection of national
public interests — concerns which are particularly prevalent in the rights
granted to foreign investors (whose complaints are heard by international
arbitral tribunals, largely applying international not national law), and in
the scope of recognition of party autonomy. ‘Liberating the individual
from battles between states’*°> may sound virtuous, but liberation may
also mean ‘regulatory escape’.

It must also be remembered that the traditional jurisdictional rules of
international law were themselves developed with the protection of cer-
tain values and interests in mind — for example, to reduce regulatory
conflict, for the sake of the peaceful coexistence of states. An increase
in the range of jurisdictional grounds in international law might serve the
interests of individuals in achieving access to justice, but overlapping
jurisdiction between states may also give rise to systemic conflict that
outweighs the benefits provided to particular claimants. As Judges
Higgins, Kooijmans and Buergenthal noted in their Joint Separate
Opinion in the Arrest Warrant Case:

One of the challenges of present-day international law is to provide for stability
of international relations and effective international intercourse while at the
same time guaranteeing respect for human rights. The difficult task that inter-
national law today faces is to provide that stability in international relations by a
means other than the impunity of those responsible for major human rights
violations.>*®

These are the sorts of difficult decisions which courts and law-makers
are increasingly faced with, in the context of the scope of extraterritorial
or universal jurisdiction, or balancing freedom of arbitration against
national policy interests, or where claims come up against traditional
restrictions on jurisdiction such as foreign state immunity. In each
case, the concerns of access to justice for individuals square up against
concerns of limiting state regulatory power on traditional grounds, to
minimise the possibility of regulatory conflict between states, or exer-
cises of jurisdiction which might lead to inefficient resolution of
disputes, or even amount to ‘neo-colonial’ assertions of extraterritorial
power.”°” The range of cases and contexts in which these types of

?°5 To quote from the title of Lehmann, ‘Liberating the Individual from Battles Between States:
Justifying Party Autonomy in Conflict of Laws’.

296 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] 1CJ
Reports 3, Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, at [5].

?°7 These are analogous to the concerns raised in the Separate Opinion of President Guillaume in
Arrest Warrant of 11 April 2000 ( Democratic Republic of the Congo v Belgium) [2002] IC] Reports 3,
arguing (at [15]) that universal jurisdiction would ‘risk creating total judicial chaos. It would also be
to encourage the arbitrary, for the benefit of the powerful, purportedly acting as agent for an ill-

0

defined “international community”.
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problems arise are not a series of isolated and disconnected incidents, but
rather like localised ‘tremors’ which signal pressure points in the slow
drift of tectonic plates. If international law is under a process of trans-
formation, then more of these types of collisions must be anticipated.
The deeper challenge for international lawyers is whether the door can
be opened to recognition of the normative authority of individuals
without losing sight of the other interests and values, national and inter-
national, which have traditionally been protected by the law, and whose
protection we may need to preserve.
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I. THE STATE-CENTRIC AND
PusBLic LAw FOoCUS OF JURISDICTION

THis chapter responds to two related but distinct limitations of the dominant accounts
of the modern law of jurisdiction. The first is that most discussion of jurisdiction is situ-
ated within the classical framework of international law under which states are the only
actors. Jurisdiction is, in this conception, only about inter-state relations—a matter of
defining the limits on state regulatory power, based principally on territorial or personal
connecting factors (as outlined in Section II of this chapter). Within those limits, the
exercise of that power is viewed as a matter of state discretion. Consequentially, the
constraints on jurisdiction are enforced through inter-state processes, such as state
protests against excesses of jurisdiction by other states. The law of jurisdiction does not
therefore account for private actors and their interests. Jurisdiction is naturally focused
on states and their regulatory powers, as it provides in turn for regulation of those
powers (i.e. international regulation of national regulation). It is however striking that
some of the ‘objects’ of that regulation—private parties—are missing from traditional
accounts of the law; although they are now widely recognized as ‘subjects’ of international
law, at least for certain purposes.' This lacuna is discussed further in Sections IIT and IV
of this chapter.

The second is that questions of private law have been generally marginalized in mod-
ern discussions of the law of jurisdiction, as the focus has instead been on criminal and
other public regulatory law. It has sometimes been questioned whether private law regu-
lation is actually subject to public international law jurisdictional constraints at all.> This
is regrettable, because it means that public international lawyers have tended to under-
estimate the significance of private law regulation, and thus of the public international
law regulation of that regulation. Private law jurisdictional questions should receive
greater attention for three reasons. First, they are undoubtedly significant not only for
private actors themselves, but for the public interests which they engage. The regulation
of contracts is, for example, not just about bilateral bargains, but also provides the basis
for the global financial arrangements which underpin (and occasionally undermine)
the functioning of the global economy. Claims in tort may, to give another example, not
only regulate behaviour as an alternative to criminal law, but may also determine public
resource allocation (where private compensation is not available, public support such as
national healthcare may have to provide), and may further be relied on to enforce and
protect public norms such as human rights. The second reason why private law regula-
tion should receive greater attention is that it highlights some of the most important

! See generally e.g. Kate Parlett, The Individual in the International Legal System (Cambridge University
Press, 2011); Jean D’Aspremont (ed.), Participants in the International Legal System: Multiple Perspectives
on Non-State Actors in International Law (Abingdon: Routledge, 2011).

* See e.g. Michael Akehurst, Jurisdiction in International Law), British Yearbook of International Law
46 (1972-3): 145, 177, 182; for further examples see e.g. F A. Mann, “The Doctrine of Jurisdiction in
International Law), in Studies in International Law (Oxford: Clarendon Press, 1973), 14.
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general issues of the law of jurisdiction, as discussed in Section IV of this chapter,
including but not limited to the potential influence of private interests. The third reason
is that private law regulation raises some distinctive jurisdictional issues, and potentially
offers some distinctive solutions, also as discussed in Section IV. In a private law context,
for example, the courts of one state may apply the substantive law of another state, thus
separating the questions of adjudicative and prescriptive jurisdiction. In relation to both
adjudicative and prescriptive jurisdiction, a proliferation of connecting factors has also
been recognized in the private law context, as has a further range of techniques to manage
the potential for conflicting regulation.

II. TRADITIONAL JURISDICTIONAL
GROUNDS: TERRITORIALITY, NATIONALITY,
UNIVERSALITY

The traditional law of jurisdiction needs relatively little introduction here.” A clear pre-
liminary distinction must be drawn between prescriptive jurisdiction (application of
law)* and enforcement jurisdiction (exercise of coercive power),” the latter being strictly
territorial in the absence of consent or a special permissive rule. Adjudicative jurisdic-
tion, often posited as a third mode of exercise of regulatory power,’ involves elements
of both prescription and enforcement, and will be an important focus of later analysis in
this chapter. The law on prescriptive jurisdiction has traditionally focused on the identifi-
cation of connecting factors between the regulating state and the object of its regulation,
principally based on territoriality and nationality (a state may apply its law to any person
or event in its territory, and may also apply its law extraterritorially to its nationals and
potentially to events causing harm to its nationals). The existence of such limits reflects a
recognition that sovereign states coexist in the international legal order and thus that an
exercise of jurisdiction which relates to a person or event in another state’s territory
requires particular justification. Universal jurisdiction has also increasingly been recog-
nized as a feature of certain aspects of international law, focused primarily on regulation
ofinternational crimes, where states have collectively (through the formation of customary

*> See also e.g. Alex Mills, ‘Rethinking Jurisdiction in International Law’, British Yearbook of
International Law 84 (2014): 187; Christopher Staker, Jurisdiction, in Malcolm D. Evans (ed.), International
Law, 4th edn (Oxford University Press, 2014); F. A. Mann, “The Doctrine of Jurisdiction Revisited after
Twenty Years, Recueil des Cours 186 (1984): 19; Mann (n. 2).

* This may be exercised by any law-making body, which may include the legislature, judiciary, or
executive. See e.g. Restatement (Fourth) of Foreign Relations Law, § 401 (Comment).

* Seee.g. ibid., § 432.

¢ See e.g. ibid., §$ 421-3. The Restatement (Fourth) of Foreign Relations Law takes the (controversial)
new position that ‘With the significant exception of various forms of immunity, modern customary
international law generally does not impose limits on jurisdiction to adjudicate’ (Part IV, Chapter 2,
Introductory Note). This is discussed further in Section IV of this chapter.
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international law or through treaty practice) accepted that the interests of ending
impunity outweigh the need for traditional regulatory constraints.” States generally
comply with these limits in one of two ways. First, through express limits adopted as part
of legislation—a criminal statute may state, for example, that it is an offence to commit
murder in the territory, or for a national of the state to commit murder anywhere in the
world.® Second, where statutory presumptions are relied on to equivalent effect, such as
the presumption against extraterritoriality’ or the more expansive presumption against
extra-jurisdictionality’® (which may encompass extraterritorial regulation where per-
mitted under international law rules of jurisdiction).'* An exercise of jurisdiction
beyond recognized limits would constitute an internationally wrongful act.

Within the boundaries of these limits or justifications, both prescriptive and enforce-
ment jurisdiction have been approached traditionally as a question of state discretionary
power, reflecting a state’s sovereign control over the exercise of its regulatory authority. It
has, however, also been recognized as part of international law that states must comply
with a minimum standard of treatment in relation to foreign nationals in their territory.'?
This provides a constraint not only on how jurisdiction may be exercised, but also on
whether jurisdiction may be exercised. It may, for example, be a denial of justice if the
perpetrator of a crime against a foreign national in a state’s territory is not arrested, or
goes unpunished, or (arguably) if fundamental harmful acts against a foreign national
are not criminalized at all."® Thus in at least some circumstances a failure to exercise
enforcement, adjudicative or prescriptive jurisdiction may also constitute an internation-
ally wrongful act. An example of the various elements of this traditional framework of
jurisdiction is represented diagrammatically in Figure 14.1.

It is a feature of this framework that it readily accepts some possibility of overlapping
and conflicting exercises of prescriptive jurisdiction. This is possible even within the
domain of territorial jurisdiction, as a wrongful act committed in one territory which
causes direct harm in another territory may give rise to territorial jurisdiction in each
state. The possibility of conflicting prescriptive jurisdiction is further multiplied by

7 See generally e.g. Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept, Journal of
International Criminal Justice 2 (2004): 735; Restatement (Fourth) of Foreign Relations Law, § 413.

# See e.g. Offences Against the Person Act 1861 (UK), s. 9.

° See e.g. Morrison v National Australia Bank, 561 US 247 (2010); Restatement (Fourth) of Foreign
Relations Law, § 404.

' In this context, meaning a presumption that a law does not exceed international law’s jurisdictional
limitations. See e.g. John H. Knox, ‘A Presumption against Extrajurisdictionality, American Journal of
International Law 104 (2010): 351; Restatement (Fourth) of Foreign Relations Law, § 406.

' See e.g. Alexander Murray, Esq. v Schooner Charming Betsy, 6 US 64 (1804); The Appollon, 22 US 362,
370 (1824) (‘however general and comprehensive the phrases used in our municipal laws may be, they
must always be restricted in construction to places and persons, upon whom the legislature has authority
and jurisdictior’).

12 See generally e.g. Martins Paparinskis, The International Minimum Standard and Fair and Equitable
Treatment (Oxford University Press, 2013).

1* See e.g. Jan Paulsson, Denial of Justice in International Law (Cambridge University Press, 2005);
Francesco Francioni, ‘Access to Justice, Denial of Justice and International Investment Law’, European
Journal of International Law 20 (2009): 729.
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FIGURE 14.1 Traditional framework of jurisdiction

the existence of nationality-based jurisdiction, which may alternatively be based on
the nationality of the defendant (active personality) or, slightly more controversially, the
victim (passive personality). An even further possibility for overlapping regulation
arises in relation to universal jurisdiction, although the possibility of conflicting regula-
tion is diminished by the fact that this only arises in respect of internationally recognized
crimes. Such jurisdictional overlaps are limited principally (but often ineffectively) by
the rule that territoriality is the exclusive basis of enforcement jurisdiction. The state
which controls the exercise of power over the person or property subject to exercises of
prescriptive jurisdiction may thus ultimately be in the primary position to give effect to
its criminal law. For legal or natural persons with property in more than one territory,
however, the possibility of enforcement against their assets may render them effectively
subject to the prescriptive jurisdiction of multiple states. A ‘rule of reasonableness’ has
also been proposed (e.g. in the US Restatement (Third) of Foreign Relations Law,'* and
in a more developed form in the work of Cedric Ryngaert'®) as a limitation on the exer-
cise of prescriptive jurisdiction, requiring that it take into consideration the relative
strengths of the connections which the issue has with different states. This is, however,
not widely accepted to form part of current international law on jurisdiction, and in the
Restatement (Fourth) of Foreign Relations Law has been downgraded to ‘a matter of
prescriptive comity’ '

' Restatement (Third) of Foreign Relations Law, § 403.
'* Cedric Ryngaert, Jurisdiction in International Law, 2nd edn (Oxford University Press, 2015).
16 Restatement (Fourth) of Foreign Relations Law, § 405.
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The limited recognized grounds of jurisdiction have traditionally served as a
significant constraint on state regulation. However, two developments suggest that
the existence of only limited possibilities for regulation beyond a state’s own territory
may be failing to fulfil this function. The first is the rise in what may be called ‘extra-
territorial projection, where territorial regulation is relied on to project the effect of
regulation extraterritorially.'” For example, a state may condition entry of goods into
its territory on the state of origin’s compliance with human rights law, environmental
regulation, or labour standards. The regulation is territorial, but its effect is not—and
thus public international law does not constrain a state from leveraging its economic
influence to regulate matters which do not occur on its territory or involve its nationals.
The primary concern here is perhaps not so much the increasing prospect of conflicting
regulation, but the potential for international jurisdictional rules to be complicit in
economic coercion—however well-intentioned much of it may be. The second devel-
opment is the rise in cross-border activity which may engage numerous territorial
connections. This includes a wide variety of commercial and non-commercial activity,
but perhaps the most prominent example is conduct on the internet.'® Despite initial
idealistic conceptions of the internet as a ‘free zone’ beyond state regulatory control,
it is instead becoming a site of over-regulation, as even territorially targeted state
laws impacting on online activity will frequently have global implications. In some
cases, this may lead to conflicting regulatory policies, as, for example, the free-speech
rights favoured by one state are diminished by the limitations on free speech imposed
by another."” In unusual cases, it may even lead to directly contradictory regulation.
The US Supreme Court was, for example, recently faced with deciding whether a
search warrant issued in New York against Microsoft should extend to emails held
on servers in Ireland.”® The case was rendered moot by the US enactment of the
Clarifying Lawful Overseas Use of Data Act (CLOUD Act),*" to provide expressly
that the relevant orders may have extraterritorial effect. Microsoft and other similar
cloud service providers are thus potentially in the unenviable position of having to
choose between breaching US criminal law or EU data protection law.??

7 See further e.g. Alex Mills, ‘Private International Law and EU External Relations: Think Local
Act Global, or Think Global Act Local?’, International and Comparative Law Quarterly 65 (2016): 541;
Joanne Scott, ‘Extraterritoriality and Territorial Extension in EU Law’, American Journal of Comparative
Law 62 (2014): 87; Joanne Scott, “The New EU “Extraterritoriality”’, Common Market Law Review
51 (2014): 1343.

'® See generally e.g. Dan Jerker B. Svantesson, Solving the Internet Jurisdiction Puzzle (Oxford
University Press, 2017).

1* See e.g. Alex Mills, “The Law Applicable to Cross-Border Defamation on Social Media: Whose Law
Governs Free Speech in “Facebookistan”?, Journal of Media Law 7 (2015): 1, 19.

2* United States v Microsoft Corp., 584 US (2018).

1 Pub. L. 115-141, amending the Stored Communications Act, 18 USC 2701.

?? See further e.g. the various amicus briefs available at http://www.scotusblog.com/case-files/cases/
united-states-v-microsoft-corp/.
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Distinct questions may also be raised about the continuing utility of nationality as
a basis for the extraterritorial exercise of jurisdiction. It raises legitimacy concerns, as a
national of one state who has long lived in another state may not be able to participate in
the law-making processes to which they are subject (e.g. they may be unable to vote in the
elections of their state of nationality).>’ It also presents interpretive problems for
corporate entities whose place of ‘legal foundation’ may not reflect the reality of their
activities, although the complementary exercise of territorial jurisdiction may present at
least a partial response to these concerns. These issues are discussed further below.

III. PRIVATE INTERESTS IN
PuBLiC LAW REGULATION

Asnoted herein, a defining feature of modern international law is that it is no longer just
the law which applies between states, but also the law of individual rights which may be
opposable to states, including but not limited to human rights. States are under obliga-
tions not just to respect rights, but to protect them and to provide for their fulfilment
through domestic law.** These developments have a direct impact on questions of juris-
diction, particularly (but not only) in an adjudicative context in which the exercise of
prescriptive jurisdiction is actualized through an exercise of enforcement jurisdiction.
For an accused perpetrator of a crime, for example, the exercise of jurisdiction may be
affected by rights of due process*® and the principle of legality—including the require-
ment that it be readily ascertainable in advance which law will govern conduct, which
may reinforce jurisdictional limits.>® For a victim of crime, the exercise of adjudicative
and enforcement jurisdiction by a state over the accused perpetrator may be mandated
by rights of access to justice.”” More generally, the obligation on states to protect human
rights requires a broad exercise of prescriptive jurisdiction. A state could only be com-
pliant with its obligations to protect human rights through the use of criminal law (and
possibly, as discussed later, civil law) to prohibit and punish violations of human rights,
particularly given the requirements of the principle of legality.

** See e.g. discussion in Shindler v Chancellor of the Duchy of Lancaster [2016] EWCA Civ. 469, in
relation to UK non-resident voting rules and the Brexit referendum.

** See e.g. http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx; http://www.un.org/
en/sections/universal-declaration/foundation-international-human-rights-law/index.html (“Through
ratification of international human rights treaties, Governments undertake to put into place domestic
measures and legislation compatible with their treaty obligations and duties. The domestic legal system,
therefore, provides the principal legal protection of human rights guaranteed under international law?).

** See e.g. International Covenant on Civil and Political Rights, Art. 14.

%6 See further analysis in Kimberley N. Trapp, Ch. 15 of this Handbook.

*7 See generally e.g. Francesco Francioni, Access to Justice as a Human Right (Oxford University Press,
2007); Golder v United Kingdom (4451/70) [1975] 1 EHRR 524; see further discussion in Mills (n. 3).
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FIGURE 14.2 Jurisdictional framework—impact of private actors

The key point for present purposes is that these rights, and the recognition of individual
agency in international law, complicate the dynamics of an exercise of jurisdiction.
Instead of jurisdiction being purely a matter of state discretion, with the sole interests
under consideration being those of other states, the exercise of jurisdiction is affected by
the interests of a variety of private actors, both in terms of compelling jurisdiction and
imposing additional jurisdictional constraints. An illustrative example of this dynamic
is represented diagrammatically in Figure 14.2.

This dynamic has a particularly significant impact on the exercise of jurisdiction in
relation to private law matters, as discussed in the following section.

IV. PRIVATE LAW REGULATION

A further problematic feature of most modern accounts of the law of jurisdiction in
international law is the exclusion or at least the marginalization of private law regulation.
This is problematic for a number of reasons. As discussed earlier, it is normatively
undesirable because private law rules may be important forms of state regulation. The
marginalization of these rules has left public international lawyers relatively blind to
the significance of private law, although this has undoubtedly changed in recent years.*®

*® See further generally e.g. Duncan French, Kasey McCall-Smith, and Veronica Ruiz Abou-Nigm
(eds.), Linkages and Boundaries in Private and Public International Law (Oxford: Hart, 2018).

12
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The exclusion of matters of private law from public international regulatory constraints
would also be inconsistent with state practice. Although states intervene in particular
private law disputes relatively infrequently, this does not establish a lack of state interest
in private law regulation in general. Such an interest is indeed demonstrated by state
interventions in some important private law cases. Perhaps the most significant recent
example is the well-known Kiobel v Royal Dutch Petroleum litigation in the US Supreme
Court, relating to the interpretation of the Alien Tort Claims Act.*® Although the proceed-
ings were purely between private actors, several state (or quasi-state) actors intervened,
including the European Commission (on behalf of the European Union) and (jointly)
the United Kingdom and the Netherlands.*® While these submissions diverged on certain
points (as noted later), they each adopted as a starting premise that the exercise of adju-
dicative jurisdiction by states in matters of private law is regulated by the same general
constraints which apply in matters of public law—the need, absent exceptional circum-
stances, for a recognized connection (such as a territorial or nationality-based link) to
justify the exercise of adjudicative jurisdiction. It is a matter of great regret that the recent
Restatement (Fourth) of Foreign Relations Law in the United States appears to has
departed from the approach previously recognized under US law, and suggests that
customary international law does not constrain the exercise of adjudicative jurisdiction
atall.’® In the context of private law regulation, states generally do not give effect to these
limitations through reliance on express statutory provisions as to scope or through
statutory presumptions (which, as noted earlier, they typically do in the context of pub-
lic law regulation). Instead, rules of private law are generally themselves silent on their
scope of application, which is instead determined through application of rules of private
international law, as discussed later in this chapter.

A further reason why private law matters should not be excluded from the scope
of public international law jurisdictional regulation is that this would be historically
anomalous. Private law regulation has in fact played an important role in the historical
development of the international law of jurisdiction, including through the close his-
torical connection between public and private international law. Both public and private
international law developed over the course of centuries as part of a single ‘law of

*° Kiobel v Royal Dutch Petroleum Co., 133 S. Ct 1659 (2013).

** All amicus curiae briefs are available at http://www.scotusblog.com/case-files/cases/kiobel-v-royal-
dutch-petroleum/.

! See e.g. the recent discussion in http://opiniojuris.org/2018/02/26/u-s-v-microsoft-microsoft-
ireland-implications-for-international-lawmaking/ and http://opiniojuris.org/2018/03/08/the-custom-
ary-international-law-of-jurisdiction-in-the-restatement-fourth-of-foreign-relations-law/. See further
Austen Parrish, Judicial Jurisdiction: The Transnational Difference, Virginia Journal of International Law
59 (forthcoming, 2019). The Restatement approach appears to be premised on the outdated assumption
that the exercise of jurisdiction is permitted unless a specific prohibition can be identified—see Mills (n. 3).
It might instead have been asked: is there state practice and opinio juris to support the claim that states
can exercise adjudicative jurisdiction in the absence of any connection to the dispute? This is evidently not
the case—as discussed later, states do not assert such jurisdiction (setting aside claims of universal civil
jurisdiction arising from international crimes), although the range of connecting factors on which states
rely in the context of private law disputes is broader than those commonly recognized in criminal law.

13
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nations’, reflecting the key principles of international social organization based on
personal/tribal loyalties (reflected in the role of nationality in modern law) as well as
territorial state power.>? In the fifteenth century, for example, the ‘statutists’** had
already articulated what was for them an exhaustive account of the possible forms of
exercise of state regulatory power—operating territorially over all persons regardless of
nationality, or operating personally over all nationals regardless of their location. These
coexisting territorial and personal conceptions of state regulatory authority formed the
basis of modern (public and private) international law** through the lineage of Ulrik
Huber in the seventeenth century and his powerful influence on Joseph Story in the
nineteenth century.*® Although the modern international law of jurisdiction has focused
on public law, this was never intended to exclude private law regulation from jurisdic-
tional constraints.>® One possible explanation for the marginalization of private law
issues in the modern law on jurisdiction is that it is a consequence of the focus of the
highly influential®” 1935 Harvard Draft Convention (itself influenced by preparatory
work carried out by the League of Nations Codification Committee) exclusively on
criminal law.*® However, the justification for this decision was not any uncertainty as to
the international regulation of private law matters, but rather the parallel consideration
of aspects of private international law in both the League of Nations Codification
Committee and other fora.*®

*? See further e.g. Martti Koskenniemi, ‘Expanding Histories of International Law’, American Journal
of Legal History 56 (2016): 104; Ryngaert (n. 15); Alex Mills, The Confluence of Public and Private International
Law (Cambridge University Press, 2009), ch. 2; Alex Mills, “The Private History of International Law,
International and Comparative Law Quarterly 55 (2006): 1.

3 A group of legal scholars who offered an early response to the question of what jurisdictional
effect a statute should have—generally, they classified statutes into two categories, the first being ter-
ritorial in application, and the second being personal and thus attaching to a citizen regardless of
territorial location. See further discussion in Mills, Confluence (n. 32) and Mills, “The Private History
of International Law’ (n. 32).

** See e.g. Georg Friedrich von Martens, The Law of Nations, 4th edn (London: William Cobbett,
1829), book III, ch. III (examining both public and private international law questions).

% See e.g. Joseph Story, Commentary on the Conflict of Laws (Boston: Hilliard, Gray and Co., 1834),
s. 7. It is unclear whether Huber adopted a purely territorialist approach to state regulation—it might be
argued that he recognized both territorial and nationality based prescriptive jurisdiction, but only terri-
torial enforcement jurisdiction, consistent with modern law.

% See e.g. Joseph H. Beale, “The Jurisdiction of a Sovereign State, Harvard Law Review 36 (1923): 241.

*” For criticism of this influence see Dan Jerker B. Svantesson, ‘A New Jurisprudential Framework for
Jurisdiction: Beyond the Harvard Draft, American Journal of International Law 109 Unbound (2015): 69.

*% The full title of the draft is the Draft Convention on Jurisdiction with Respect to Crime: see
American Journal of International Law 29 Supp. 1 (1935): 439. The Convention drew on the work of the
League of Nations Committee of Experts for the Progressive Codification of International Law, which
examined both public and private international law topics, but did so separately. For the work of the
Committee on jurisdiction, see League of Nations Committee of Experts for the Progressive Codification
of International Law, ‘Criminal Competence of States in Respect of Offences Committed Outside their
Territory, American Journal of International Law 20 Supp. (1926): 252.

%% See e.g. ‘First Session of the Committee of Experts for the Progressive Codification of International
Law’, American Journal of International Law 20 Supp. (1926): 12.
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IV.1. Private Interests in Private Law Regulation

The exercise of jurisdiction in the context of private law is affected by many of the same
considerations which complicate the modern law of jurisdiction in public law, as discussed
earlier. For example, the exercise of adjudicative jurisdiction may be restricted by
considerations of (respondent) rights of due process. Although these are most commonly
considered to affect the procedures through which jurisdiction is exercised (such as
requiring sufficient notice to be given a defendant)*® rather than the exercise of jurisdic-
tion itself, US courts have long conceptualized US constitutional due process constraints
as affecting whether adjudicative jurisdiction can be exercised by US states in civil
matters at all,*' and this reasoning could be applied by analogy at the international level
based on equivalent human rights constraints. Conversely, the exercise of adjudicative
jurisdiction may be positively affected by (claimant) rights of access to justice and the
doctrine of denial of justice as part of the minimum standard of treatment under inter-
national law. The establishment of private law rights, and the exercise of civil jurisdiction
which actualizes these rights, may be as much a matter of obligation in international law
as equivalent public law rights and their enforcement. As a consequence, the exercise
of public international law jurisdiction in the context of private law may equally be a
matter of obligation rather than discretion for states. This might evidently also have an
impact on national law doctrines, particularly those relating to adjudicative jurisdiction
which (i) present the exercise of jurisdiction as a matter of discretion, or (ii) provide for
grounds on which jurisdiction might not be recognized or exercised (such as immun-
ities or the act of state doctrine).

In relation to the first issue, the English courts have long taken into account the rights
of access to justice of a claimant as part of the discretionary forum conveniens and forum
non conveniens tests under the expansively defined common law rules on civil jurisdic-
tion. Permission will be given to commence English proceedings (or a stay of English
proceedings will be refused), even if the case has relatively minimal connections with
England, where the claimant would be denied justice if denied access to the courts.*?
English domestic law has thus evolved consistently with the international developments
discussed earlier, and recognizes that it may be necessary to exercise jurisdiction to give
effect to the rights of claimants.

A recent illustration of the second issue is provided by the Benkharbouche litigation in
the UK Supreme Court, which arose from employment claims relating to the Embassies

40 See e.g. Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of
12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and com-
mercial matters (recast), OJ L 351/1 (‘Brussels I Regulation Recast), Art. 45(1)(b).

1 Although this influence declined over the course of the twentieth century: see e.g. Alex Mills,
‘Federalism in the European Union and the United States: Subsidiarity, Private Law and the Conflict of
Laws, University of Pennsylvania Journal of International Law 32 (2010): 369, 442 et seq. See further
Restatement (Fourth) of Foreign Relations Law, § 422.

2 See generally e.g. The Spiliada [1987] AC 460; The Vishva Ajay [1989] 2 Lloyd’s Rep. 558; Connelly v
RTZ [1998] AC 854; Vedanta v Lungowe [2019] UKSC 20.
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of Sudan and Libya in London.** The question in this case was whether the UK courts
could grant immunity to the defendants, giving effect to the terms of the State Immunity
Act 1978, in a claim brought to vindicate rights under EU and UK employment law. The
Supreme Court held that the claimants’ rights of access to justice under the European
Convention on Human Rights (ECHR) required that immunity be granted only to the
extent required under international law, and (in respect of the claims based on EU law)
set aside the State Immunity Act to the extent that it provided for greater immunity than
international law mandates.** An evident premise behind this decision is that, under the
influence of human rights law, it was the non-exercise of jurisdiction which required
justification, rather than the exercise of jurisdiction being a matter of discretion (as in
the traditional account of jurisdiction). The Court specifically held that despite the
structure of the State Immunity Act (which presumes immunity unless an exception
applies), under customary international law the position is that no immunity exists except
where there is a rule requiring it. In civil proceedings brought pursuant to employment
law, falling outside the scope of state sovereign activity, no such immunity applied, and
the rights of access to justice of the claimants were held to compel the exercise of state
adjudicative jurisdiction.

Thus far the case law on these issues has focused on the question of whether adjudica-
tive jurisdiction which is provided for under national law should be exercised, where
that jurisdiction is a matter of discretion or where potential immunities might prevent
its exercise. A major issue which remains untested is whether rights of access to justice
under international law might in some circumstances require the expansion of existing
grounds of adjudicative jurisdiction. Although the question is somewhat hypothetical,
there seems little cause to doubt that a legal system which did not provide for widely
recognized territorial grounds of jurisdiction (such as jurisdiction over torts committed
in its territory) would not be considered to meet its human rights obligations of access to
justice for claimants, at least under the broadly constructed ECHR conception of those
obligations. There are, however, a wide variety of approaches to civil jurisdiction under
national legal systems, and it is very difficult to identify which jurisdictional grounds
might be considered matters of international obligation. The continuing work of the
Hague Conference on Private International Law in preparing a treaty on recognition
and enforcement of civil judgments, which also involves articulating internationally
standardized grounds of civil jurisdiction, has the potential to be a highly influential
source in this respect.*®

A further unresolved question is whether rights of access to justice for claimants
might require the exercise of jurisdiction in the absence of recognized territorial or

*3 Benkharbouche v Secretary of State for Foreign and Commonwealth Affairs [2017] UKSC 62.

** The power to set aside the Act derived from the status of the Charter of Fundamental Rights as
EU Treaty law. The claim also concerned rights which were not based on EU law—for those, the court
made a declaration that the State Immunity Act 1978 was incompatible with human rights, pursuant to
the Human Rights Act 1998.

> See https://www.hcch.net/en/projects/legislative-projects/judgments.
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personal connections in some circumstances. This question is frequently framed in two
distinct forms, which are very closely related but may give rise to distinct consequences.*®
The firstis the idea of a ‘forum of necessity’ rule of jurisdiction, under which a court may
hear a claim despite the absence of a traditional jurisdictional justification where no
other forum is available to the claimant, potentially subject to conditions which
establish that the forum has some interest in the dispute (such as a connection with
the claimant). Such a rule exists, for example, as part of the law of a number of EU
Member States.*” The second is the concept of ‘universal civil jurisdiction, which
equally recognizes that adjudicative jurisdiction may be exercised, at least in certain
circumstances, in the absence of traditional jurisdictional justifications,*® although
usually subject to the exhaustion of potential remedies in courts with traditional
jurisdictional links. One difference between these two approaches is that those
advocating a forum-of-necessity rule tend to view it as a general rule of jurisdiction,
giving effect to claimant rights of access to justice which apply regardless of the
substantive nature of their claim, while those advocating a rule of universal civil
jurisdiction tend to view it as justified by the nature of the substantive proceedings,
and thus limited to civil claims arising out of the most serious international wrongs,
such as torture. It may, for example, be argued that such claims should not be subject
to the usual jurisdictional constraints because a state is not exercising its own pre-
scriptive jurisdiction but rather acting on behalf of internationally agreed norms.*
The amicus brief of the European Commission in the Kiobel case gave its support to a
rule of universal civil jurisdiction, ‘but only when the conduct at issue could also give
rise to universal criminal jurisdiction’®® It should be noted that this received much
more limited support in the joint brief of the United Kingdom and the Netherlands,
despite the fact that the Netherlands actually has a forum-of-necessity law under
which jurisdiction may be exercised in the absence of traditional connections (as the
brief acknowledged).”!

States Parties to the Convention against Torture are subject to an obligation to provide
civil remedies to victims of torture, which would necessitate the exercise of prescriptive
jurisdiction and the provision of a basis of adjudicative jurisdiction which can be invoked
by such victims.>” The Committee against Torture has consistently but controversially

¢ See further Mills (n. 3), 225.

47 See ibid., 222 et seq.; Arnaud Nuyts, ‘Study on Residual Jurisdiction: General Report’ (2007), 64
et seq., http://ec.europa.eu/civiljustice/news/docs/study_residual_jurisdiction_en.pdf.

8 See e.g. Donald Francis Donovan and Anthea Roberts, “The Emerging Recognition of Universal Civil
Jurisdiction, American Journal of International Law 100 (2006): 142.

* See e.g. the amicus brief of Argentina in the Kiobel litigation, http://www.americanbar.org/content/
dam/aba/publications/supreme_court_preview/briefs/10-1491_petitioneramcugovtofargentinerepublic.pdf.

* Seehttps://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs/10-
1491_neither_amcu_eu.authcheckdam.pdf, 4.

! Dutch Code of Civil Procedure, Art. 9.

*> Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984), Art. 14(1).
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expressed the view that this obligation applies regardless of where the torture is
committed, at least in the absence of compensation from the courts of the territorial
state,>® which would appear to necessitate a basis of universal civil jurisdiction (in parallel
with the uncontroversial basis of universal criminal jurisdiction in the Convention).
The United Kingdom®* and the United States®® have long resisted the idea that their
courts are under any obligation to ensure compensation for victims of torture commit-
ted outside their territory. The United States has, however, given its courts the power to
do so (subject to exhaustion of local remedies) through the Torture Prevention Act
1991,°° apparently taking the view that universal civil jurisdiction may be exercised as a
matter of right rather than obligation. Practice on these points however is limited, con-
troversial, and presently inconclusive in determining whether international law requires
or even permits the exercise of universal civil jurisdiction, in the context of torture or
otherwise.”” The collective international interest in ending criminal impunity, which
has been recognized to establish universal criminal jurisdiction, would not necessarily
justify an equivalent collective interest in ensuring civil redress to victims of inter-
national crimes. It is open to argument whether an equivalent collective interest exists in
ensuring that those would conduct or authorize torture face the civil consequences of
their wrongdoing.

To this point, the issues raised by exercises of civil jurisdiction closely parallel those
raised by exercises of criminal jurisdiction or other forms of public law power. Although
in the exercise of criminal jurisdiction the victim is not a party to the proceedings, their
rights of access to justice may nevertheless affect the exercise of jurisdiction in the same
way as the rights of a claimant in civil proceedings. The analysis of an exercise of jur-
isdiction is, however, more complicated in the private law context than in the public
law context, for three main reasons examined in turn below: (1) the separation of adjudi-
cative jurisdiction and prescriptive jurisdiction; (2) the use in practice of additional
connecting factors which go beyond or hybridize personal and territorial connections;
and (3) the development of a range of distinctive techniques to limit overlapping exercises
of jurisdiction.

** See e.g. General Comment No. 3 of the Committee against Torture, 19 November 2012, UN Doc.
CAT/C/GC/3. In support of this view see e.g. Christopher Keith Hall, “The Duty of States Parties to the
Convention against Torture to Provide Procedures Permitting Victims to Recover Reparations for
Torture Committed Abroad, European Journal of International Law 18 (2007): 921.

** See e.g. the recent discussion in Belhaj v Straw [2017] UKSC 3; Jones v Saudi Arabia [2006] UKHL 26.

*3 The US made a declaration at the time of ratification of the Convention, providing (inter alia)
“That it is the understanding of the United States that article 14 requires a State Party to provide a
private right of action for damages only for acts of torture committed in territory under the jurisdiction
of that State Party’

*6 28 USC, § 1350.

%7 An obligation to exercise universal civil jurisdiction in the context of torture was, however, recently
rejected in a Grand Chamber decision of the European Court of Human Rights, Nait-Liman v Switzerland,
App. No. 51357/07 (15 March 2018), although with a note that ‘given the dynamic nature of this area, the
Court does not rule out the possibility of developments in the future’ (at [220]).
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IV.2. The Separation of Adjudicative and
Prescriptive Jurisdiction

Absent some highly unusual arrangement, it has long been accepted (although under
occasional academic protest) that in matters of public law a national court always applies
its own law.”® To put this another way, in criminal and other public law cases when a
court exercises adjudicative jurisdiction it is also actualizing the exercise of prescriptive
jurisdiction by the forum state, giving particular effect to its general prescriptions. The
presence of the defendant in the territory will usually be a precondition for this, which
makes it possible for the state to also exercise enforcement jurisdiction over the defendant
before, during, or after the proceedings.> Unusually, a trial may be held in absentia which
will involve purely the application of prescriptive rather than enforcement jurisdiction,
generally with the aim of obtaining the extradition of the defendant (after which a
rehearing may be required to ensure compatibility with the rights of the defendant).*

In matters of private law, by contrast, there is a possible split between the question of
adjudicative jurisdiction and prescriptive jurisdiction, because a court will not necessarily
apply its own law. This added complexity in the exercise of civil jurisdiction is represented
diagrammatically in Figure 14.3.

In private law disputes, issues of ‘jurisdiction’ (in the international law sense) must
therefore involve a careful distinction between the exercise of judicial process (generally
referred to, somewhat unhelpfully, as the question of ‘jurisdiction’) and the applicable
law which is actualized through that process (generally referred to as the question of
‘choice of law’).

In the context of private law claims, a court may take ‘jurisdiction’ over the defendant
based on a variety of connections. In the common law, for example, these include the
mere presence of the defendant in the territory at the time of commencement of
proceedings,®’ as well as a wide range of grounds of jurisdiction over non-present
defendants, such as where a tort is committed in the territory or a contract is breached in
the territory.®* In some cases, states assert jurisdiction on grounds which are considered
by other states as problematic—this is usually described as an ‘exorbitant’ jurisdiction,
which reflects questions about whether the exercise of jurisdiction is contrary to under-
lying principles of international law. Commonly cited examples include the practice of
the English courts exercising jurisdiction based on the mere transient presence of the
defendant in the territory,*®’ the fact that a contract under dispute was entered into in

*% See e.g. William Dodge, ‘Breaking the Public Law Taboo, Harvard International Law Journal 43
(2002): 161; The United States Securities and Exchange Commission v Manterfield [2009] EWCA Civ. 27;
Huntington v Attrill [1893] AC 150.

% See e.g. Restatement (Fourth) of Foreign Relations Law, § 427.

°® See e.g. Colozza v Italy [1985] ECHR 1.

! See e.g. Adams v Cape Industries [1990] 2 WLR 657.

See e.g. Civil Procedure Rules (England and Wales), Practice Direction 6B.
See e.g. Maharanee of Baroda v Wildenstein [1972] 2 QB 283.
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the territory, or the fact that a contract under dispute is governed by English law.**
Although such exercises of jurisdiction do invite an occasional mild critical comment,*®
it is rare for states to directly criticize the grounds of jurisdiction exercised by other states
in civil matters, and this might be viewed as acquiescence in such expansive grounds of
jurisdiction. This in turn could raise doubts about whether traditional international law
jurisdictional constraints genuinely limit the exercise of state adjudicative authority in
civil law matters.®°

Such doubts would, however, have less to support them than may initially appear to
be the case. The first point to note is that the exercise of exorbitant grounds of jurisdic-
tion is relatively uncommon and is likely to depend on other factors. The English courts,
for example, will rarely exercise jurisdiction over a case solely on the basis of the connec-
tions above, and the exercise of such jurisdiction is discretionary. On the other hand, the
main factors taken into account in the exercise of this discretion are (i) the efficient
conduct of the litigation, and (ii) protecting the rights of access to justice of a claimant,
as discussed further herein.®” This might suggest that the decision on whether to exercise
jurisdiction is not focused on the existence of a connection between the dispute and the
forum which justifies the exercise of power, but rather on (i) the practicalities of dispute

* See Civil Procedure Rules (England and Wales), Practice Direction 6B, r. 3.1(6).

% See e.g. Kevin M. Clermont and John R. B. Palmer, ‘Exorbitant Jurisdiction, Maine Law Review 58
(2006): 474.

% As in the Restatement (Fourth) of Foreign Relations Law, discussed in Section II of this chapter.

7 See n. 35; Paul Torremans et al. (eds.), Cheshire, North, and Fawcett: Private International Law,
15th edn (Oxford University Press, 2017), 351 et seq., 392 et seq.
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resolution in the interests of the parties, and (ii) the rights of claimants. This does appear
to represent a more significant challenge to the traditional public international law
approach to jurisdiction, which is focused on the powers of states rather than the inter-
ests of the parties.

A second point to note is that although a court may hear a claim over a defendant who
is not present in the territory in many cases, the enforcement powers of the court remain
strictly territorial, even in civil matters. Civil jurisdiction over a defendant who is not
present in the territory and not subject to enforcement jurisdiction might be considered
as a form of jurisdiction in absentia. In such cases, the exercise of enforcement jurisdic-
tion would ordinarily require the cooperation of foreign courts, through the rules on the
recognition and enforcement of foreign judgments, which are likely not to recognize
judgments based on an exorbitant exercise of jurisdiction (and thereby express their
disapproval of that exercise).®® The projection of regulatory authority over absent
defendants may thus be ineffective. However, this will not be the case where a defendant
has assets in the territory which are vulnerable to seizure, even if those assets are uncon-
nected to the dispute. There are also examples of the English courts using the technique
of extraterritorial projection (discussed in Section II of this chapter) in this context.
Where a defendant is subject to the jurisdiction of the courts (in the sense of being
properly a defendant in English substantive proceedings), the court may, for example,
purport to freeze assets of the defendant around the world.*® Although the English
courts cannot of course enforce such orders outside the territory directly, compliance
may be indirectly enforced through the fact that breach of such orders will constitute
contempt of court, potentially leading to a default judgment and perhaps even criminal
liability. For defendants with assets in England, the vulnerability of their assets to seizure is
likely to lead to compliance with these orders around the world—thus, local enforce-
ment jurisdiction is used to project regulatory power extraterritorially. The courts have
recognized that such action, even if consistent with international law jurisdictional con-
straints, raises comity concerns.”” However, if the defendant and their assets remain
outside the territory, enforcement of these orders will also require the cooperation of
foreign courts. If the English courts award a default judgment for violation of a freezing
order, it equally remains open to foreign courts to review whether that judgment should
be enforced.”* The effectiveness of exercises of civil jurisdiction thus remains constrained
by public international law limits on enforcement jurisdiction.

Despite these points, the fact that the grounds of jurisdiction in civil matters are
framed more broadly than those traditionally exercised in criminal matters, encom-
passing a variety of connecting factors (as discussed further later), might nevertheless
present a challenge to the view that the exercise of civil jurisdiction is limited by public
international law. This is particularly because jurisdiction based on the territorial or

8 See generally e.g. Torremans ef al. (n. 67), chs. 17-18.

" See e.g. Banco Nacional de Comercio Exterior SNC v Empresa de Telecomunicationes de Cuba SA
[2007] EWCA Civ. 622; Motorola Credit Corp v Uzan (No. 6) [2003] EWCA Civ. 752.

7 See e.g. Mobil Cerro Negro Ltd v Petroleos De Venezuela SA [2008] EWHC 532 (Comm).

7' See e.g. Case C-619/10 Trade Agency Ltd v Seramico Investments Ltd, EU:C:2012:531.
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personal connections of the defendant—the territorial presence of the defendant, or the
domicile of the defendant—is typically evaluated as at the time the proceedings are
commenced.”” It is unclear that these connections should justify the actualization of
prescriptive jurisdiction over events which took place prior to those connections exist-
ing. For example, a French party responsible for a tort in France with another French
party may subsequently decide to move to England, and become subject to the civil
jurisdiction of the English courts, but it is problematic to suggest that this ought to jus-
tify the retrospective application of English tort law to events which were at the time
entirely unconnected with England.

The major response to these concerns in the context of private law is, as noted, the
separation of the questions of adjudicative and prescriptive jurisdiction through choice-
of-law rules. A court may take jurisdiction over the proceedings, but apply foreign rules
of private law. To put this another way, in the context of private law adjudication courts
may actualize another state’s exercise of prescriptive jurisdiction. In private law, the scope
of application of the rules of different states is generally not addressed as part of the rules
themselves—unlike a criminal statute, which may set out its territorial or personal scope
of application, rules of national contract law do not generally contain provisions delim-
iting their territorial scope of application. The scope of application of rules of private law
is rather determined indirectly through the application of choice-of-law rules. The
analysis must then turn to whether those choice-of-law rules are consistent with inter-
national jurisdictional constraints. One important point to note is that the connections
which are examined in the choice-of-law process are considered as they were at the time
the cause of action arose, not at the time the proceedings were commenced. When look-
ing at personal connecting factors under EU choice-of-law rules in tort, for example, the
focus is not on the current domicile of the defendant (as it is under the law of jurisdic-
tion) but on the habitual residence of the defendant at the time of an alleged tort.”* The
connections examined as part of the choice-of-law process more clearly also reflect
traditional jurisdictional constraints, as they are focused on the objective connections
between the parties or their dispute and a particular state rather than, for example, the
question of efficient dispute-resolution. Where a state is exercising what might be viewed
as exorbitant jurisdiction over a dispute with a limited territorial connection to the
forum, it is likely that the court will in fact apply foreign substantive law. The analysis of
whether an exercise of civil jurisdiction is compatible with international constraints
thus has to take into consideration the fact that the adjudicative and prescriptive elem-
ents are potentially separated in civil proceedings.

This does not mean, of course, that the exercise of civil prescriptive jurisdiction is not
subject to international constraints. A court which applied its own law in a case arising
out of events which were solely foreign-connected would arguably be actualizing its

7 See e.g. Ministry of Defence for Iran v Faz Aviation [2007] EWHC 1042 (Comm).

7* See e.g. Regulation (EC) No. 864/2007 of the European Parliament and of the Council on the law
applicable to non-contractual obligations (Rome II), O] L 199, Art. 4(2): ‘where the person claimed to be
liable and the person sustaining damage both have their habitual residence in the same country at the
time when the damage occurs, the law of that country shall apply’
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prescriptive jurisdiction in a way which was contrary to international law. It would be
less clear how to analyse a case in which a court applied a foreign law in circumstances
which were unjustifiable—the court would not be extending its own prescriptive juris-
diction, but the state whose law is applied could hardly be responsible for the application
of its law beyond jurisdictional limits by a foreign court. This problem is, however, more
theoretical than real—in general, choice-of-law rules rely on personal or territorial
connections which would satisfy public international law jurisdictional limitations,
although the following section notes some ways in which the connecting factors relied
on may present a challenge.

Where a court is applying foreign law, the question of whether its exercise of adju-
dicative jurisdiction (in this context, meaning purely the question of jurisdiction in a
private international law sense) is consistent with public international law constraints
thus becomes more complex but may also appear less significant. A court will apply its
own procedural rules, regardless of whether foreign substantive law governs,”* but these
essentially regulate the local conduct of proceedings rather than impose legal rules on
potentially foreign conduct as a matter of prescriptive jurisdiction. If the exercise of
adjudicative jurisdiction does not involve, or does not necessarily involve, the exercise
of prescriptive jurisdiction, this raises the possibility that adjudicative jurisdiction in
civil matters could be governed by distinct constraints. As discussed earlier, the practice
of the English courts, for example, suggests that the interests of the parties have a greater
role to play here, although jurisdiction is also frequently based on traditional territorial
connections.

A further question may be raised, however, concerning statutory mandatory rules—
rules of the forum state which (exceptionally) are applied regardless of whether foreign
substantive law governs the proceedings.”® These appear to be actualized by the mere
exercise of adjudicative jurisdiction, and their application may therefore raise greater
concerns regarding the compatibility of private international law rules with international
jurisdictional constraints. These are rules which exceptionally establish a link between
adjudicative jurisdiction, in the private international law sense, and the exercise of pre-
scriptive jurisdiction, because they circumvent the usual choice-of-law process under
which foreign substantive law may govern. These concerns might be addressed through
principles of statutory interpretation, such as a presumption against extraterritoriality
or extra-jurisdictionality in the scope of application of mandatory rules, under which
statutory mandatory rules may thus be ‘self-limiting”® In the absence of such limits, the
potential existence of mandatory rules suggests that the exercise of adjudicative jurisdic-
tion in private law matters, although limited in effect because of the possible application

7* See generally e.g. Richard Garnett, Substance and Procedure in Private International Law (Oxford
University Press, 2012).

7% See generally e.g. Alex Mills, Party Autonomy in Private International Law (Cambridge University
Press, 2018), ch. 9; Torremans et al. (n. 67), 143 et seq.

7S See classically e.g. Kurt Lipstein, ‘Inherent Limitations in Statutes and the Conflict of Laws,
International and Comparative Law Quarterly 26 (1977): 884; see further the Restatement (Fourth) of
Foreign Relations Law, discussed in Section II of this chapter.
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of foreign substantive law, should nevertheless be constrained by public international
jurisdictional principles because it entails the exercise of a limited prescriptive jurisdic-
tion in the form of such rules.

IV.3. Additional Connecting Factors

A second factor which distinguishes state practice in the context of private law from that
of public law is the emergence of connecting factors which go beyond or which hybridize
the traditional territorial and nationality-based factors recognized in public international
law rules of jurisdiction.

As already noted, states may, for example, rely on connections of domicile, residence, or
habitual residence as factors both in the exercise of jurisdiction and in the determination
of the applicable law. Unlike the concept of nationality, these factors are not based on a
legal connection between a person and a state. The exact definitions of domicile, resi-
dence, or habitual residence may vary between legal systems, but they generally involve
an examination of the factual connections between the person and territory (such as the
duration of physical presence). In some cases, these factors may also require consider-
ation of not just factual but also psychological connections, such as whether the person
intends to live indefinitely in the territory—a factor which has a particularly strong
influence on the common law conception of domicile.”” What is distinctive about
each of these factors is that regulating a party based on their domicile or residence is
not a matter of regulating the person (based on nationality) or the events (based on
territoriality), but rather based on the territorial connections of the person, fusing trad-
itional conceptions of state authority in international law. In the exercise of criminal
jurisdiction, states almost invariably rely on territory or nationality as a connecting
factor, although there are rare examples of residence being used’® which may suggest
that the greater flexibility of connecting factors in the context of civil jurisdiction is also
influencing practice in the context of public law.

The application of a test of ‘nationality’ to a legal entity is not necessarily straight-
forward, but has been viewed as most closely analogous to the concept of the law of
incorporation (or the equivalent concept of legal formation).”” This approach was
developed in the context of diplomatic protection, which also relies on a link of ‘nation-
ality; but may equally apply in the context of jurisdiction. In private law disputes, concepts
of domicile or residence are also applied to corporate parties, providing that jurisdiction
or the applicable law may be determined based on factors other than the law of incorpor-
ation, such as the central administration or principal place of business of the company.*’
Like residence, these are connecting factors which are based on the territorial connections

77 See e.g. Mark v Mark [2006] 1 AC 98; Holliday v Musa [2010] EWCA Civ. 335.

7 See e.g. Terrorism Act 2000 (UK), ss. 634, 63B, and 63C (exercising both active and passive person-
ality jurisdiction based on residence).

7® See generally e.g. Barcelona Traction, Light and Power Co. Ltd (Belgium v Spain) [1970] IC] Rep. 3.

8 See e.g. Brussels I Regulation Recast, Art. 63.
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of the company and its business activities, rather than the territorial location of the
events under dispute or the legal connection between the company and a state. Additional
connecting factors may also be recognized, such as where a dispute arises out of the
activities of a branch—the location of the branch may also potentially be relied on as a
basis on which to establish jurisdiction or to determine the applicable law,*' even if the
acts underling the claim occurred in a foreign territory.** In each case, the connecting
factor is a further hybridization of territorial and personal aspects, but with the added
complexity that private international law can look beyond the single legal personality
of a company to examine the factual connections which a branch may have with the
dispute, and attribute jurisdiction or determine the applicable law based on the location
of the branch.

A further innovation in the context of private law is the widespread emergence of
party autonomy as a connecting factor in the context of both jurisdiction and applicable
law, potentially allowing parties to choose which court may hear their disputes or which
law will govern their relationship.®® In jurisdiction, there is also the related doctrine of
submission, under which a defendant may accept the jurisdiction of a court after pro-
ceedings have been commenced.** In the context of choice of law, perhaps analogously,
common law courts may default to forum law if the parties fail to plead the content of
foreign law.®® The emergence of party autonomy and these related doctrines is particu-
larly significant for present purposes because it is widely (although not universally)
accepted that the parties may choose (or subsequently consent to) a forum or law
unconnected with them or their dispute. Under these developments, the regulation of
jurisdiction or choice of law has arguably shifted to give even further emphasis to the
interests of private parties, although not without some constraints. The emergence of party
autonomy as a doctrine is a complex phenomenon which requires its own detailed
examination®*—for present purposes, it is sufficient to note that it is subject to contested
readings. On the one hand, party autonomy may be viewed as reflecting an agreement
by states that the allocation of regulatory authority in the context of private law should
not be subject to traditional public international law jurisdictional constraints, but rather
should be at least primarily focused on serving the private interests of the parties—
questions which the parties themselves are generally best placed to determine. On the
other hand, party autonomy may be viewed as a more fundamental challenge to the juris-
dictional power of states themselves, as it appears to recognize a power for private
parties to determine the regulatory authority to which they are subject—it may thus be

81 See e.g. ibid., Art. 7(5); Regulation (EC) No. 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the law applicable to contractual obligations (Rome I), OJ L 177, Art. 19.

82 Lloyds Register of Shipping v Campenon [1995] ECR I 961.

8 See generally e.g. Peter Nygh, Autonomy in International Contracts (Oxford University Press, 1999);
Mills (n. 75).

8 See e.g. Brussels I Regulation Recast, Art. 26.

5 See e.g. Torremans ef al. (n. 67), ch. 7; Richard Fentiman, Foreign Law in English Courts: Pleading,
Proof and Choice of Law (Oxford University Press, 1998).

8 See generally Mills (n. 75).
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read as a partial privatization of the allocative function of public international law rules
ofjurisdiction. This is potentially a more radical reading of the influence of private inter-
ests in public international law jurisdiction. An even more radical possibility which has
been widely discussed but rarely adopted by states is that private parties might determine
that their legal relationship is governed by non-state law—thus privatizing not just the
allocative function of rules of jurisdiction, but also the regulatory function of rules of
private law.*’

IV.4. Techniques to Manage Potentially
Conflicting Regulation

A third innovative aspect of the regulation of jurisdiction in the context of private law is
the development by states of techniques which manage the possibility of conflicting
regulation—seeking to avoid the ‘conflict of laws” which gives the discipline of private
international law its alternative name. The existence of additional connecting factors in
private international law, as discussed earlier, might be viewed as increasing this risk, as
aconsequence of increasing the possibility for extraterritorial regulation. If, for example,
the applicable law may legitimately be determined based on the domicile or residence of
the defendant, as well as a variety of other territorial connecting factors such as the loca-
tion of the events giving rise to the cause of action, this would appear to multiply the
possibilities for more than one state to legitimately view its law as extending to those
events. This could incentivize the commencement of proceedings based on strategic
considerations rather than based on the most efficient resolution of the dispute, a prac-
tice generally disparaged as ‘forum-shopping’®® Private international law has, however,
responded to these concerns, in two primary ways.

The first is provided by a traditional objective of private international law, made possible
by the separation of adjudicative and prescriptive jurisdiction—the international unifi-
cation of choice-of-law rules in pursuit of an objective of decisional harmony.** Although
more than one court may potentially have jurisdiction (in the private international law
sense) over the proceedings, if each court is to apply the same governing law this greatly
reduces the risk of inconsistent regulation arising. This is true only in respect of substan-
tive rather than procedural questions (as each state will apply its own procedural law),
but it is no coincidence that in the European Union the pursuit of harmonized rules of
private international law has included an expanded conception of what questions count

% See e.g. Mills (n. 75), ch. 10; Michael A. Helfand (ed.), Negotiating State and Non-State Law (Cambridge
University Press, 2015); note esp. e.g. the Hague Principles on Choice of Law in International Commercial
Contracts, Art. 3, https://www.hcch.net/en/instruments/conventions/full-text/?cid=13s.

% See generally e.g. Andrew Bell, Forum Shopping and Venue in Transnational Litigation (Oxford
University Press, 2003).

8 See further e.g. Mills, Confluence (n. 32), 16 ef seq.
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as ‘substantive’’® Some theorists have doubted the utility of pursuing these objectives, at
least internationally, and argued that private international law should be conceived as a
purely domestic subject, with rules adopted purely in pursuit of domestic objectives.”*
The discipline would, however, be greatly diminished if this approach were adopted. The
fact that cross-border disputes engage the regulatory interests of foreign states, and thus
questions of public international law jurisdiction, should not be ignored and has in
practice formed an important part of most traditions of private international law
thinking.”” Private international law has long recognized the virtue of consistency
between states in choice-of-law rules, because internationalism has been and remains
an important and influential aspect of the discipline. The harmonization of choice-of-law
rules across the EU exemplifies this public systemic conceptualization of private
international law, as does the important and ongoing work of the Hague Conference on
Private International Law (the preeminent international organization responsible for
the international harmonization of private international law®?). International consist-
ency is of course not the only value in choice of law—states may have different views on
which law is most appropriate to apply—which is what makes harmonization a challen-
ging project. But the fact that harmonization is recognized as a goal and a virtue in private
international law reflects an acknowledgement of its international dimension and of its
potential to manage the risk of conflicting regulation.

The second way in which private international law has distinctively responded to
concerns about overlapping exercises of regulatory authority is provided by constraints
on the exercise of adjudicative jurisdiction. These have developed as a response to par-
ticular issues arising in the adjudication of private law disputes. In criminal law, as noted
earlier, the major constraint on the exercise of jurisdiction is the need for the presence of
the defendant in the territory in order for the possibility of enforcement jurisdiction to
arise, which is generally a condition for the exercise of adjudicative jurisdiction. In the
absence of the defendant, a state may seek to rely on extradition law, but this possibility
will only emerge where a prosecution has not been carried out in another territory. The
risk of double-criminality—being prosecuted twice for the same conduct—is generally
dealt with by foreign double-jeopardy rules (in civil law, ne bis in idem). The fact that a
person can only be in one territory at one time thus serves as a natural constraint on the
potentially conflicting exercise of adjudicative criminal jurisdiction—although it does
not address the risk of conflicting prescriptive jurisdiction. In civil law disputes, enforce-
ment generally attaches not (or not only) to the defendant but to their assets, greatly
increasing the possibility that more than one state might be able to exercise effective
enforcement jurisdiction (without depending on the rules on the recognition and

°® Cf. e.g. the Rome II Regulation, Art. 15, with the previous position in England under Harding v
Wealands [2006] UKHL 32.

°! See e.g. Friedrich K. Juenger, ‘Jurisdiction, Choice of Law and the Elusive Goal of Decisional
Harmony, Netherlands International Law Review 39 (1992): 137.

2 See e.g. Alex Mills, “The Identities of Private International Law: Lessons from the US and EU
Revolutions, Duke Journal of Comparative and International Law 23 (2013): 445.

> See generally http://www.hcch.net.
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enforcement of foreign judgments). A defendant with assets in more than one jurisdiction
might readily find that a single act or event could be subject to adjudication in each
jurisdiction, with the real prospect of that jurisdiction being effectively enforced. This is
exacerbated by the fact that (unlike in the criminal context) proceedings can generally
be brought both in positive and negative forms, seeking a determination of liability
or a declaration of non-liability.”* Thus, in a cross-border dispute between parties from
different states, each is potentially subject to suit in its home jurisdiction and in the jur-
isdiction where the events giving rise to the cause of action arose. Even if each state
would apply the same substantive applicable law—which will of course, not always be
the case, as decisional harmony is an objective or value rather than always a reality of
choice of law—the subjection to multiple exercises of adjudicative jurisdiction is itself
potentially not only inconvenient, but may in its expense frustrate the pursuit of a legit-
imate claim.

There are a variety of techniques which have been developed as part of private inter-
national law to respond to these concerns, addressed to the question of adjudicative
jurisdiction. In some contexts, rules of exclusive jurisdiction may be recognized, under
which a single forum is viewed as having such a strong connection to the dispute that no
possibility of parallel proceedings should arise.’® In other contexts, as already noted
herein, proceedings may be stayed where a foreign court is clearly more appropriate to
resolve the dispute, including but not limited to where proceedings are already pending
before that foreign court.’® Alternatively, a more strict lis pendens rule may apply under
which the court second seized of a dispute may be obliged to defer to the court first
seized.”” Where a decision has already been reached in a foreign court, it will frequently
be given a res judicata or estoppel effect, precluding further local proceedings, through
the rules on the recognition of foreign judgments. In each case, the rule is designed
(potentially among other things) to avoid the risk of parallel proceedings from arising
and/or the possibility of conflicting regulation. The interaction between these rules and
questions of access to justice raises a complex issue, as courts may have to evaluate
whether foreign legal proceedings are able to deliver justice to the parties.”® Where the
rules prioritize the court first seized, a further complexity is that such rules may poten-
tially incentivize strategic litigation, commencing proceedings in an inconvenient
court—even one which does not have jurisdiction—in order to frustrate the resolution
of the dispute. This is a problem which has particularly arisen under EU jurisdictional
regulation in the context of jurisdiction agreements, where the priority between the
rules giving effect to party autonomy and those giving effect to lis pendens has proven

°* See e.g. discussion in Citigroup Global Markets Ltd v Amatra Leveraged Feeder Holdings Ltd [2012]
EWHC 1331 (Comm); Messier-Dowty Ltd v Sabena SA [2000] EWCA Civ. 48; Andrew Bell, “The Negative
Declaration in Transnational Litigation, Law Quarterly Review 111 (1995): 674.

%% See e.g. the Brussels I Regulation Recast, Art. 24.

°¢ See e.g. Torremans et al (2017), 392 ef seq.

°7 See generally e.g. ibid., 442 et seq.; Campbell McLachlan, Lis Pendens in International Litigation
(Leiden: Brill, 2009).

% See e.g. the Brussels I Regulation Recast, Arts. 33 and 34 and Recitals 23 and 24.
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highly contentious and provoked reform.”® The key point for present purposes, however,
is not to note the difficulties which may arise in regulating the management of
parallel proceedings, but to note that private international law has developed distinctive
rules for avoiding the possibility of conflicting regulation. This may be viewed at least
in part as a response to the fact that in the context of private law jurisdiction the prolif-
eration of connecting factors recognized, as well as the possibility for enforcement
jurisdiction against the assets rather than the person of the defendant, might otherwise
significantly increase the risk of such conflicts.

V. CONCLUSIONS

The regulation of jurisdiction in international law has traditionally marginalized its
‘private’ dimensions—both in terms of the interests which it has taken into consider-
ation, and in terms of the types of exercises of jurisdiction which have been studied. This
is regrettable, as it has left the law of jurisdiction isolated from broader developments in
the international legal order, and left public international lawyers relatively disengaged
in the analysis of private law regulation. This chapter has argued for two developments
in response. First, that the law of jurisdiction should recognize the significance of pri-
vate actors and their rights and interests, which potentially require or constrain the
exercise of jurisdiction by states in the context of both public and private law regulation.
The exercise of jurisdiction should be understood within the more complex context of a
modern international legal order under which individuals are recognized as subjects of
international law with rights opposable to states. Second, that public international law-
yers should engage more seriously with the distinctive issues raised by jurisdiction in
the context of private law regulation, and the distinctive practice which has emerged
in that context—in particular, the separation of adjudicative and prescriptive jurisdiction,
the emergence of connecting factors which hybridize or add to the traditional connec-
tions of territory and nationality, and the development of techniques to manage the risk
of potentially conflicting exercises of jurisdiction. The analysis of these private law
dimensions to jurisdiction is complex, and the practice of states is in certain respects
difficult to reconcile with the traditional public international law framework, and in
other respects undoubtedly challenges that framework. This does not, however, mean
that public international lawyers should view these private dimensions as falling outside
the scope of the domain of the regulation of international jurisdiction (or indeed their
professional interest)—rather, they should recognize and accept this complexity and,
mindful of the fundamental significance of private law regulation in the contemporary
global legal order, be open to the lessons it provides and the challenges it offers.

" See e.g. David Kenny and Rosemary Hennigan, ‘Choice-of-Court Agreements, the Italian Torpedo,
and the Recast of the Brussels I Regulation, International and Comparative Law Quarterly 64 (2015): 197;
Ian Bergson, ‘The Death of the Torpedo Action? The Practical Operation of the Recast’s Reforms to
Enhance the Protection for Exclusive Jurisdiction Agreements within the European Union, Journal of
Private International Law 11 (2015): 1.
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common-domicile cases (cases 1—2 in Table 2.1). In these conflicts, the distinc-

tion between conduct regulation and loss distribution makes a difference:

(a) Inloss-distribution conflicts, all the American courts that joined the revo-
lution have almost unanimously applied the law of the common domicile,
thus switching from territoriality to personality.

(b) In contrast, in conduct-regulation conflicts, American courts continue to
apply the law of the state of conduct and injury (See the cells with the hor-
izontal lines in Table 2.1).

In Babcock v. Jackson,” the seminal case that launched the revolution, the New York
Court of Appeals thought that the basic question was whether “the place of the tort
[should] invariably govern the availability of relief for the tort.”>* More than four decades
later, 42 state supreme courts, including the Babcock court, have answered the question in
the negative. However, although none of the 42 courts profess categorical adherence to
the Jex loci rule as such, the only categorical exception from it is the application of the law
of the common domicile in loss-distribution conflicts.” One wonders whether a revolu-

tion was necessary for such a relatively minor change.

III. The Lex Loci Delicti Rule in the Codifications of the Last 50 Years

A. GENERAL INVENTORY

Outside the United States, virtually all codifications enacted in the last 5o years, continue
to follow the lex Joci delicti rule as the basic rule for tort conflicts. The difference from
the previous generation of codifications is that now the Jex Joci rule is subject to express
exceptions. Table 2.2 below presents a panoramic picture of the status of the Jex loci rule
and its exceptions, in the codifications of the last 5o years. In perusing this table (as well

as subsequent tables in this chapter), the reader should keep in mind that:

+ The table does not include 16 codifications that, because of their limited scope,
do not contain rules for tort conflicts.*® The table does include four draft codifi-
cations: Argentina, Puerto Rico, Serbia, and Uruguay.

» Thetable includes the 19 European Union countries that have enacted a choice-of-

law codification in the last so years,” although the Rome II Regulation (which is

3 191 N.E.2d 279 (N.Y. 1963).

54 Id. at 280-281 (emphasis in original).

% Less categorical exceptions are the application of the law of the state of conduct in certain cross-border torts
(see supra) and the availability of general escapes for atypical cases.

5¢ The omitted codifications are those of: Burkina Faso, Chad, Congo-Brazzaville, Costa Rica, Ecuador,
El Salvador, Finland, Guatemala, Mexico, Panama, Paraguay, Panama, Paraguay, Rwanda, Senegal, and Togo.

57 Sixteen of those codifications were adopted before Rome II, whereas the Czech, Dutch, and Polish codifica-

tions were enacted after Rome I and incorporate its provisions by reference.
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also included in the table) preempts these codifications with regard to most tort
conflicts.>® The table does not include the remaining nine EU countries, which
(except for Denmark) are bound by Rome II, but which have not enacted a cod-
ification in the last so years.”

+ The table depicts only the rules that apply to torts in general, rather than to spe-
cific torts, such as defamation, products liability, etc. Many codifications contain

separate rules (or exceptions) for these and other specific torts.®

B. THE LEX LOCI STILL RULES

As Table 2.2 graphically shows, the lex Joci rule is very much alive and well; indeed it
continues to be the dominant rule in the codifications of the last so years.

The only codifications in which the lex loci is not the basic rule—although it is one of
the rules—are those of Louisiana and Oregon, which were described earlier, and those of

Belgium, Puerto Rico, Serbia, and Switzerland, which are discussed later.

+ The only codification in which the Jex Joci is neither the basic rule nor one of the
rules is the Yemeni codification, which has unequivocally adopted the lex fori
without any exceptions.®

» The only codifications in which the /ex Joci rule is 7ot subject to any express excep-
tions, other than the ordre public exception, are those of Burundi, the Central
African Republic, Cuba, Gabon, Latvia, Madagascar, Mauritania, and Spain.®

+ Thirty codifications have an intentionally flexible definition of the locus delicti,
which affects the outcome in cross-border torts because it authorizes the appli-
cation of the law of cither the state of conduct or the state of injury, whichever

favors the victim (favor laesi).®®

5% The second-to-last row (“Total I”) counts Rome II as simply one codification, and also includes the 19 EU
countries that have enacted choice-of-law codifications in the last so years. The last row (“Total II”) shows how
the totals would change if one were to exclude the 19 codifications and give 28 “votes” to Rome II (i.e., one for

each country in which it is in force).
5

<

Besides Denmark (which is not bound by Rome II and many other EU Regulations), these countries
are: Cyprus, Finland, France, Greece, Ireland, Luxembourg, Malta, and Sweden. The book covers Finland
only with regard to subjects, such as family law, matrimonial property, and successions, for which it enacted
detailed statutes.

See infra VII-VIIL

See Yemeni codif. art. 32 (providing that torts occurring outside Yemen are governed by Yemeni law). The

6

5

6!

former Arab Republic of Yemen (North Yemen) had adopted the same rule (see North Yemen codif. art. 31),
whereas the People’s Republic of Yemen (South Yemen) allowed the tort victim to choose between the law of
the place of conduct and the law the forum state.

€ See Burundi codif. art. 9; Central African Republic codif. art. 42.2; Cuban codif. art. 16; Gabon codif. art. 41;
Latvian codif. art. 20; Madagascar codif. art. 30.2; Mauritania codif. art. 11; and Spanish codif. art. 10.9. The
Spanish codification is superseded by Rome II, which contains several exceptions to the lex loci rule.

¢ For documentation and discussion, se¢ infra at IIL.C.
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TABLE 2.2. THE LEX LOCI DELICTI RULE AND ITS EXCEPTIONS

Lex Loci | Favor laesi Bilateral Exceptions Lex fori Exceptions
rule Common | Preexisting Closer “Conduct & Double Damages Forum
domicile | relationship | connection safety” actionability domic.
Afghanistan b X
Albania X X X X X
Algeria X X
Angola X X b’ X
Argentina X X X
Armenia X
Azerbaijan b'e x*
Belarus b'e x* x
Burundi b'e
Centr. Afric. Rep. X
Cape Verde b'e b'e X b’
China X X b’
Cuba X
East Timor b'e b'e X X
FYROM b'e b'e b'e
Gabon X
Georgia b'e b'e X
Guinea-Bissau b'e b'e b'e b'e
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Lex Loci | Favor laesi Bilateral Exceptions Lex fori Exceptions
rule Common | Preexisting Closer “Conduct & Double Damages Forum
domicile | relationship | connection safety” actionability domic.
Japan X X X X X X X
Jordan b X
Kazakhstan b’ x* b’
Korea, North b’ b’ X
Korea, South X X X X X
Kyrgyzstan X x* X
Liechtenstein p'e p'e
Louisiana X X X X
Macau X X X X
Madagascar X
Mauritania X
Moldova X
Mongolia X X
Mozambique X X X X
Oregon b'e b'e X b'e X
Peru b'e b'e
Puerto Rico b'e X b'e b'e
Qatar b'e X
Quebec b'e b'e b X
Russia X X x*
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ex Loci avor laesi ilateral Exceptions ex fori Exceptions
Lex L Favor L. Bil | Excep L Excep
rule Common Preexisting Closer “Conduct & Double Damages Forum
omicile relationshi connection safety” actionabilit omic.
d 1 1 hip fety bility d
Serbia X b’ X X X
Somalia X X
Sudan b’ X
Switzerland b’ b’ b’ b’ b’ b’
Taiwan b'e X
Tajikistan b'e x* x
)
Tunisia X X X b'e
Turkey b'e b'e
Ukraine b'e x* X
U. Arab Emirates b'e X
Uruguay X b X
Uzbekistan b'e x* p'e
Venezuela b'e b'e
Vietnam X X x* X
Yemen
Subtotal non-EU 53 52 20 30 5 13 13 15 3 2
EUROPEAN UNION
Rome Il X X X X X
Austria X X X b'e b'e
Belgium X b'e b'e X b'e
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Lex Loci | Favor laesi Bilateral Exceptions Lex fori Exceptions
rule Common | Preexisting Closer “Conduct & Double Damages Forum
domicile | relationship | connection safety” actionability domic.
Bulgaria X X b X
Croatia b'e b'e
Czech Rep. X b’
Estonia X X X X X X
Germany X X X X X b'e
Hungary b'q X X b'e b'e
Italy b'e b'e b'e
Latvia b'e
Lithuania X X X X
Netherlands b X X b b’
Poland X b’ X X X
Portugal X X X X
Romania b'e X
Slovakia X X
Slovenia X X X
Spain X
United Kingdom X x
Total I 73 72 30 41 12 24 22 15 6 2
Total II 8o 79 20 57 29 40 40 IS 3 2

printed on 1/31/2022 4:17 PMvia UN VERSI TEIT VAN AVMSTERDAM Al | use subject to https://ww:. ebsco. con terns-of - use




Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 154 of 262
58 | Codifying Choice of Law Around the World

+ The most common of the lex loci exceptions is the common-domicile exception,
which is present in 41 codifications. It provides that, if the tortfeasor and the victim
affiliate with the same state (through nationality, domicile, or residence), the law of
that state displaces the Jex loci delicti.** In nine of those codifications, marked with
an asterisk, the common domicile exception applies only to foreign torts.”

» Twenty-four codifications provide for a “closer connection” exception. This
means that if the case has a closer connection with a state other than that of
the presumptively applicable law, the law of the state with the closer connection
applies. This exception operates primarily against the Jex loci delicti, but in some
codifications, it also operates against the laws of other states, such as the state of
the common domicile or the state of the preexisting relationship.

» Twelve codifications contain a preexisting relationship exception, usually phrased
as an example of the closer-relation concept. This exception means that, if the tort-
feasor and the victim are parties to a preexisting factual or legal relationship, such
as a contract, the law that governs that relationship will also govern a related tort.””

+ Twenty-two codifications provide that, if a state other than the state of conduct
(e.g., the state of injury or the state of the common domicile) governs the tort,
the court should nevertheless “take into account,” or apply, the rules of “conduct
and safety” of the state of conduct.®

» Fifteen codifications subject foreign torts to the “double actionability” require-
ment, according to which a tort governed by a foreign law does not entitle the
victim to recovery unless the tortfeasor’s conduct is actionable under both the
foreign law and the law of the forum qua forum.®

» Six codifications impose a unilateral Jex fori exception affecting the level or type
of recoverable damages. These codifications provide that, for torts governed by
foreign law, the plaintiff may not recover higher or different damages than those
available under the lex for:.”

+ Finally, in addition to Yemen, which applies the lex fori to all torts, foreign and
domestic, the codifications of Mongolia and Vietnam apply the lex for to foreign

torts involving domestic defendants.”

¢4 This exception is discussed at IV.C, izfra.

® The codifications comprising this group are those of: Azerbaijan, Belarus, Kazakhstan, Kyrgyzstan, Russia,
Tajikistan, Ukraine, Uzbekistan, and Vietnam. For citations and discussion, see infra at IV.C.2.c.

¢ In the Lithuanian codification, this exception applies only if it is impossible to determine the place of conduct
or the place of injury. See Lithuanian codif. art. 1.43(2).

¢ For documentation and discussion, see infra at IV.E.

@ For documentation and discussion, see infra at V.

@ For documentation and discussion, see infra at IV.E. One of those codifications, the Mongolian, imposes this
requirement only in favor of Mongolian defendants. See 7d.

70 For documentation and discussion, see infra at IV.G.

7t See id.
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C. DEFINING THE LOCUS DELICTI IN CROSS-BORDER
TORTS: THE FAVOR LAESI PRINCIPLE

Before discussing the exceptions to the lex loci delicti rule, it would be helpful to examine
how recent codifications define the locus delicti. This definition affects the outcome in
cases in which (1) the two constituent elements of a tort, the injurious conduct and the
resulting injury, are located in different states—namely, in cross-border (as opposed to
intra-state) torts; and (2) the way those states’ laws differ in result. Obviously, cross-border
torts have become far more frequent in the last so years than before.””

Unlike the first American Restatement, which categorically defined the locus delicti as the
place of injury (lex loci damni),” many recent codifications either refrain from defining it™ or
opt for constructive ambiguity, which in turn provides flexibility. For example, atleast a dozen
codifications use phrases such as “the fact that gives rise” to the obligation,” which arguably
can be ¢ither the injurious conduct or the resulting injury. About a dozen codifications define

the Jocus delicti as the place of conduct,”

and an equal number as the place of injury,” although
in many of those codifications the definitions leave room for contrary arguments.

However, a plurality of codifications avoids potentially interminable localization argu-
ments by providing a direct substantive solution to this dilemma. Followinga principle known
as favor laesi,”® they directly authorize the application of the law of either the place of con-
duct or the place of injury, whichever favors the victim.” They do so by either choosing the
more favorable of the two laws or allowing the tort victim to choose between them. Table 2.3

below lists these codifications, and the following text provides the necessary explanations.

72 See Symeonides, Cross-Border Torts, 339-341.

73 See supra note 8.

7 See, e.g, Burundi codif. art. 6; Central African Republic codif. art. 42.2; Madagascar codif. art. 30; Puerto Rico
codif. art. 40.

a

See Afghanistan codif. art. 29.1; Algerian codif. art. 20(1); Cuban codif. art 16; Jordanian codif. art. 22; Latvia
codif. art. 20; Somalian codif. art. 21.1; Spanish codif. art. 10.9; Sudanese codif. art. 1r.14a; UA.E. codif. art.
20(1); Ukrainian codif. art. 49.1; Uzbekistan codif. art. 1194.

76 See, e.g, Austrian codif. art. 48(2); Armenian codif. art. 1289; Azerbaijan codif. art. 26.1; Belarus codif. art.
1129(1); Chinese codif. art. 44; Kazakhstan codif. art. 117.1; North Korean codif. art. 31; South Korean codif.

art. 31; Kyrgyzstan codif. art. 1203(1); Qatar codif. art. 30.

N

See, e.g, Rome II art. 4(1); Albanian codif. art. 56.1; Argentinean draft codif. art. 2657; Belgium art. 99.2.1;
Bulgarian codif. art. 105(1); Gabon codif. art. 41; Italian codif. art. 62; Liechtenstein codif. art. 52(1);
Mongolian codif. art.ss1.1; Netherlands art. 157; Polish codif. art. 33; United Kingdom Codif. § 11. The codi-
fications of Moldova (art. 1615.3), Romania (arts. 107-108), and Turkey (art. 34.2) provide that the law of the
state of injury governs cross-border torts.

78 For a discussion of this principle in comparative conflicts law, see Symconides, Progress or Regress? s7-59. See
also Nygh, Reasonable Expectations 292293 (1995); F. Vischer, General Course on Private International Law,

232 Recueil des cours 9, 119 (1992).
7

<

See Angolan codif. art. 45.2; Cape Verde codif. art. 45.2; Croatian codif. art. 28.1; Estonian codif. art. so;
FYROM codif. art. 33; German codif. art. 40; Hungarian codif. art. 32; Italian codif. art. 62; Japanese codif.
art. 17; Lithuanian codif. art. 1.43.1; Macau codif. art. 44.1; Mozambique codif. art. 45.2; Peruvian codif. art.
2097; Portuguese codif. art. 45.2; Quebec codif. art. 3126; Russian codif. art. 1219; Slovenian codif. art. 30.1;
Swiss codif. art. 133.2; Taiwanese codif. art. 25; Tunisian codif. art. 70; Uruguay codif. art. s2.1; Venezuelan

codif. art. 32; Vietnam codif. art. 773.1.
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TABLE 2.3. THE FAVOR LAESI PRINCIPLE IN CROSS-BORDER TORTS

(a) Victim’s choice: Estonia, FYROM, Germany, Italy,
Lithuania, Oregon, Tunisia, Uruguay, Venezuela (9).

Express (21) (b) Court’s choice: Angola, Cape Verde, Croatia,
For all . . . .
East Timor, Georgia, Guinea-Bissau, Hungary,
cross-border ] ]
Macau, Mozambique, Peru, Portugal, Slovenia (12).
torts (29)

China, Japan, South Korea, Qu;:bcc, Russia,

Implied (6
mplie ( ) Switzerland (6)

Discretionary (2) | Slovakia, Vietnam.

Express for some | Albania, Austria, Azerbaijan, Belarus, Belgium, Bulgaria, Czech
cross-border Republic, Kazakhstan, Kyrgyzstan, Louisiana, Moldova, Poland,
torts (23) Puerto Rico, Romania, Rome II, Russia, Serbia, Switzerland, Taiwan,
Tajikistan, Turkey, Ukraine, Uzbekistan.

1. Express Favor Laesi Rule

Twenty-one codifications contain an express rule applicable to all cross-border torts; it
allows the court or the victim to choose between the laws of the state of conduct and the

state of injury.*® Specifically:

(a) Nine codifications directly authorize the victim to choose the applicable law. For
example, the German codification provides that, although torts are generally gov-
erned by the law of the state of conduct, “[t]he injured party can demand that
instead of this law, the law of the country in which the injury occurred is to be

applied.” The codifications of Estonia,* Italy,* Lithuania,* Tunisia,* Uruguay,®

% In addition, the idea of allowing the tort victim to choose between the laws of the place of conduct and the
place of injury has also been adopted in draft legislation pending in Mexico (2006 Draft). See C. Fresnedo de
Aguirre & D. Ferndndez Arroyo, A Quick Latin American Look at the Rome II Regulation, 9 Ybk. Priv. Int’
L. 193,197-198 (2007).

8 German codif. art. 40.1. This principle, known as Gunstigkeirsprinzip, is traceable to an 1888 decision of the

German Reichsgericht. See the decision of 20 November 1888, 23 Entscheidungen des Reichsgerichts in

Zivilsachen [RGZ] 305 (1888).

8 See Estonian codif. art. so (providing for the application of the law of the state of conduct, unless the victim

5

requests the application of the law of the state of injury).
8

&

See Italian codif. art. 62 (providing that torts are governed by the law of the state of injury, but “the person suffer-

ing damage may request the application of the law of the State in which the event causing the injury took place.”)
8:

X

Lithuanian codif. art. 1.43(1). See also id. art. 1.45 (defamation by mass media: victim’s choice from among the
laws of the victim’s domicile, the tortfeasor’s domicile or place of business, or the state of injury).

8 See Tunisian codif. art. 70 (providing for the application of the law of the state of conduct, unless the victim
requests the application of the law of the state of injury).

8 See Uruguayan draft codif. art. 52(1) (providing that torts are governed by the law of the state of conduct or the

state of injury “at the option of the injured.”).
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and Venezuela® give the tort victim the same choice. The Oregon codification
gives the same choice but only if the activities of the tortfeasor were “such as to
make foreseeable the occurrence of injury in that state.”® The FYROM codifica-
tion also subjects the victim’s choice to a similar foreseeability proviso.”

(b) Twelve codifications authorize the court to choose the law that is more favor-
able to the victim. For example, the Croatian codification provides that the law
of the place of conduct or the law of place of injury governs torts, “depending
on which is most favorable for the injured party”®® Again, there is no foresee-
ability proviso for the defendant. The same is true of the corresponding provi-
sions of the codifications of Georgia,” Hungary,”” and Slovenia.”® In contrast,
the Peruvian codification provides that if the tortfeasor is not liable under the
law of the state of conduct but is liable under the law of the state of injury, the
law of the latter state governs, provided that the tortfeasor should have fore-
seen the occurrence of the injury in that state as a result of his conduct.” The
Portuguese codification, as well as the codifications of Angola, Cape Verde,
East Timor, Guinea-Bissau, Macau, and Mozambique that are based on it, con-

tain a substantially identical provision.”

87 See Venezuelan codif. art. 32 (providing for the application of the law of the state of injury, unless the victim
requests the application of the law of the state of conduct).
8 Or. Rev. Stat. 15.440(3)(c). In order to avoid an inappropriate dépegage, this provision states that the victim’s
request for the application of the law of the state of “shall be deemed to encompass all claims and issues”
against the particular defendant. /4. This provision is subject to an exception if a party demonstrates that
the application of the law of another state to a disputed issue is “substantially more appropriate under the
principles of [Or. Rev. Stat. 15.4.45]” (which articulates the codification’s residual choice-of-law approach), in
which case the law of the other state applies to that issue. For a discussion of this provision by its drafter and its
differences from the corresponding provisions of other codifications, see S. Symeonides, Oregon Torts Exegesis,

1022—-1032.
8

&

See FYROM codif. art. 33 (providing for the application of the law of the state of conduct, but also providing
that the injured party may request the application of the law of the state of injury if the tortfeasor could and
should have foreseen the occurrence of the injury in that state).

3

% Croatian codif. art. 28.1. Serbia has the same rule (see art. 28.1 of the (Yugoslav) Law of 15 July 1982 Concerning
Conflicts with Foreign Laws, which is still in force in Serbia), but the 2012 Serbian draft adopted the favor laesi
principle only with regard to environmental torts, restrictions to competition, and defamation.

' See Georgian codif. art. 42.1.

92 See Hungarian codif. art. 33(2) (choice between the laws of the place of conduct and the place of injury). See
also id. art. 32(4) (choice between the laws of the place of conduct and the tortfeasor’s personal law for issues
of culpability); d. art. 10(3) (choice between the lex loci and the lex fori for damages in cases of violation of per-
sonal rights). Article 32 was deleted by Act IX of 2009 as inconsistent with Rome II but it remains applicable

for torts occurring before that year/
9.

3

See Slovenian codif. art. 30(1).

%% Peruvian codif. art 2097(2).

% See Portuguese codif. art. 45.2 (providing for the application of the law of the place of conduct, but “[i]f the
law of the state of injury holds the actor liable but the law of the state of conduct does not, the law of the
former state shall apply, provided the actor could foresee the occurrence of damage in that country as a con-
sequence of his act or omission.”); Angola codif. art. 45.2; Cape Verde codif. art. 45.2; East Timor codif. art.

44.2, Guinea-Bissau codif. art. 45.2; Macau codif. art. 44.2; Mozambique codif. art. 45.2.
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2. Implied Favor Laesi

In China” and South Korea,” the courts have interpreted the applicable statutory provi-
sions as authorizing the application of the law most favorable to the victim.

The codifications of Japan, Quebec, Russia, and Switzerland contain a rule, also appli-
cable to all cross-border torts, which provides that the law of the state of injury displaces
the law of the state conduct, if the occurrence of the injury in the former state was objec-
tively foreseeable.”® Obviously, the foreseeability proviso is meaningful only if the law of

the state of injury is more favorable to the victim than the law of the state of conduct.

3. Discretionary Favor Laesi

The Slovakian and Vietnamese codifications allow the court to choose between the laws of
the state of conduct and the state of injury without specifying whether the choice must favor

the victim.”” It would not be surprising if this factor proves determinative in most cases.

4. Partial Favor Laesi

Twenty-three codifications, including Rome II, which is applicable to 27 EU countries,
contain an express favor laesi rule applicable only to the cross-border torts shown in

parentheses:

+ Albania (environmental torts, infringement of rights of personality, and certain

cases involving anticompetitive restrictions);'*

+ Austria (nuclear damage);'"!

% Article 187 of the Opinions of the Supreme People’s Court on Several Questions Regarding the
Implementation of the General Principles of Civil Law (1988) provides that the lex /oci delicti includes the law
of the place of conduct and the law of the place of injury, and that in cross-border torts, a court may choose
cither law. For discussion, see W. Chen, Chinese Report; Q. He, Recent Developments with Regard to Choice
of Law in China, 11 Ybk. Priv. Int’l L. 211 (2009); Xu Donggen, Chronique de jurisprudence chinoise, J. dr.
int’l191 (1994). Article 4.4 of the Chinese codification of 2010 provides that the applicable law is the law of the
state in which the “tortious act” occurred. It remains to be seen whether the quoted phrase will be interpreted
to mean cither the place of conduct or the place of injury.

See K. Hyun Suk, The New Conflict of Laws Act of the Republic of Korea, 5 Ybk. Priv. Int'l L. 99, 127 n.45

(2003) (describing supreme court cases allowing choice of law most favorable to victim).

9

3

% See Japanese codif. art. 17; Quebec codif. art. 31265 Russian codif. art. 1219.1; Swiss codif. art. 133.2.
9

3

See Slovak codif. art. 15; Vietnam codif. art. 773(1).

100 See Albanian codif. art. 66.2 (environmental torts; applying the law of the state of injury, unless the plaintiff
opts for the law of the place of conduct), art. 67 (infringement of rights of personality; the victim may choose
from among the laws of the place of injury, or the victim’s or the defendant’s domicile), art. 64.5-6 (allowing
the plaintiff to choose between the otherwise applicable law and the law of the forum in certain cases involv-
ing anticompetitive restrictions).

See Liability for Nuclear Damage Act § 231(1), discussed in C. Wendchorst, Austrian Report at 1. See also

10!

id. describing judicial decisions allowing such a choice in other cases under the stronger connection escape of
codif. art. 48(2).
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+ Azerbaijan (products liability);'*

+ Belarus (products liability);'*

+ Belgium (defamation and direct actions against insurers);'*

+ Bulgaria (defamation, environmental torts, and direct action against insurer);'"®

¢ Czech Republic (violation of privacy and defamation);!%

+ Kazakhstan (products liability);"*”
+ Kyrgyzstan (products liability);'*

+ Louisiana (conduct-regulation issues other than punitive damages);'*”

110

+ Moldova (injury to rights of personality and products liability);

+ Poland (injury to rights of personality);"!

+ Puerto Rico (conduct regulation issues);"

+ Romania (defamation, unfair competition, and products liability);"

192 See Azerbaijan codif. art. 27 (victim may choose from among the laws of the victim’s or the defendant’s domi-

cile, or the place of the product’s acquisition).
10:

3

See Belarus codif. art. 1130 (victim may choose from among the laws of the victim’s or the defendant’s domicile,
or the place of the product’s acquisition).

104 See Belgian codif. art. 99(2) (1) (applicable to defamation; allowing plaintiff to choose between the laws of
the state of conduct and, subject to a foreseeability proviso, the state of injury); art. 106 (applicable to direct
actions against the tortfeasor’s insurer, providing that the action will be allowed if it is allowed by either the

law governing the tort or the law governing the insurance contract).
10°

S

See Bulgarian codif. art. 108 (defamation: victim’s choice among laws of victim’s or tortfeasor’s habitual resi-

dence or place of injury); art. 109 (environmental torts: victim’s choice between laws of place of conduct or

place of injury); and 116 (direct action against insurer: victim’s choice between the law that governs the tort

and the law that governs the insurance contract).

196 See Czech codif. art. 101 (victim may choose the law of her or the defendant’s habitual residence or registered

office or of the place of foreseeable injury).

7 See Kazakhstan codif. art. 1118 (victim may choose from among the laws of the victim’s or the defendant’s
domicile, or the place of the product’s acquisition).

18 See Kyrgyzstan codif. art. 1204 (victim may choose from among the laws of the victim’s or the defendant’s

domicile, or the place of the product’s acquisition).

199 See Louisiana codif. art. 3543 (law of state of conduct applies unless injury occurred in another state imposing

a higher standard of conduct and the occurrence of the injury in that state was objectively foreseeable).

110" See Moldova codif. art. 1617 (injury to rights of personality; victim may choose from among the laws of the

victim’s or the defendant’s domicile, or the place of injury), art. 1618 (products liability; victim may choose

between the law of the victim’s domicile, or, subject to a foreseeability proviso, the law of the place of the

product’s acquisition).
11

See Polish codif. art. 16 (victim may choose between the law of the place of conduct and the law of the place
of injury).

112 See Puerto Rico draft codif. art. 40 (law of state of conduct applies unless injury occurred in another
state imposing a higher standard of conduct and the occurrence of the injury in that state was objectively
foreseeable).

3 See Romanian codif. art. 112 (applicable to defamation; allowing victim to choose between the laws of the
defendant’s domicile or residence and, subject to a foreseeability proviso, the plaintiff’s domicile or residence,
or the state of injury); arts. 117-118 (applicable to unfair competition; applying the law of the state of injury

but also allowing the victim to choose another law in certain cases); art. 114 (products liability).
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+ Rome II (environmental torts, direct actions against insurers, and certain cases

involving anticompetitive restrictions);"

15

+ Russia (products liability);

o Serbia (environmental torts and defamation);!'

+ Switzerland (injuries from emissions, injury to rights of personality, and prod-
ucts liability);

+ Taiwan (products liability, unfair competition, and direct actions against tort-

feasor’s insurer);"®

19

+ Tajikistan (products liability);

+ Turkey (defamation, direct actions against insurer, and products liability);'*°

121

+ Ukraine (products liability);'* and

122

+ Uzbekistan (products liability).

11

=

See Rome IT art. 7 (environmental torts; applying the law of the state of injury, unless the plaintiff opts for the
law of the place of conduct); art. 6(3)(b) (allowing the plaintiff to choose between the otherwise applicable
law and the law of the forum in certain cases involving anticompetitive restrictions); art.18 (authorizing a
direct action against the insurer if such action is allowed by cither the law applicable to the tort or the law

applicable to the insurance contract).
1

G

See Russian codif. art. 1221 (victim may choose from among the laws of the victim’s or the defendant’s domi-

cile, or the place of the product’s acquisition).
11

x

See Serbian draft codif. art. 165 (applicable to environmental torts: allowing victim to choose between the

laws of the state of conduct and the state of injury), and art. 170 (applicable to defamation: allowing plaintiff

to choose between the laws of the defendant’s habitual residence and, subject to a foreseeability proviso, the
states of the victim’s domicile or injury). See also id. art. 164 (applicable to cases involving anticompetitive
restrictions: allowing choice of forum law if the forum’s market is one of the affected markets).

7 See Swiss codif. art. 138 (applicable to emissions: allowing victim to choose between the laws of the state of
conduct and the state of injury); art. 139 (injury to rights of personality: giving victims a choice from among
the laws of the tortfeasor’s habitual residence or place of business, and, subject to a foreseeability defense, the
victim’s habitual residence or the place of the injury); art. 135 (products liability).

18 See Taiwanese codif. art. 26 (products liability: choice from among the laws of the manufacturer’s or the

victim’s nationality, the place of injury, or the place of the product’s acquisition), art. 27 (unfair competi-

tion: choice between the law governing the tort or the contract, if any), art. 29 (choice between the law gov-
erning the tort and the law governing the insurance contract).

19

See Tajikistan codif. art. 1227 (victim may choose from among the laws of the victim’s or the defendant’s domi-

cile, or the place of the product’s acquisition).
12(

S

See Turkish codif. art. 35 (applicable to defamation: allowing plaintiff to choose between the laws of the defen-
dant’s habitual residence or place of business and, subject to a foreseeability proviso, the states of the victim’s
domicile or injury); art. 34(4) (applicable to direct actions against the tortfeasor’s insurer, providing that the
action will be allowed if it is allowed by cither the law governing the tort or the law governing the insurance
contract); art. 36 (products liability).

121 See Ukrainian codif. art. so (victim may choose from among the laws of the victim’s or the defendant’s domi-
cile, or the place of the product’s acquisition).

122 See Uzbekistan codif. art. 1195 (victim may choose from among the laws of the victim’s or the defendant’s

domicile, or the place of the product’s acquisition).
p p q

EBSCChost - printed on 1/31/2022 4:17 PMvia UNI VERSI TEI T VAN AMSTERDAM Al | use subject to https://ww. ebsco.coniterns-of -use



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 161 of 262
Law Governing Tort Conflicts © 65

5. Summary and Comparison

To summarize, of the 73 choice-of-law codifications surveyed in this chapter:

+ 29 codifications follow the favor laesi principle for all cross-border torts; and

» 23 codifications, including Rome II, which is in force in 27 EU countries, follow
the same principle in some categories of cross-border torts.

+ Insum, 52 out of 73 codifications (or 71 percent) follow the favor laesi principle

and apply whichever of the two laws favors the tort victim (Chart 2.2).

As noted earlier in this chapter, in 86 percent of the cases involving cross-border torts
other than products liability, American courts have applied the law of either the state of
conduct or the state of injury, whichever favored the tort victim.'”® Although a handful
of these cases were decided under the “better-law” approach, which can be analogized to
the favor laesi principle,™ most other cases were decided under approaches that consid-
ered the policies and interests of the involved states in deterring wrongful conduct and
preventing injuries from occurring, as well as other factors. In other words, the courts
applied a pro-plaintiff law not necessarily because they subscribed to the pursuit of “mate-
rial justice,” but rather in order to achieve what they considered to be “conflicts justice.”
Although plaintiffs as a class have been the beneficiaries of these choice-of-law decisions,
the individual plaintiffs were not the szated reason for these choices.'® Nevertheless, the
results were quite similar to the results reached in 71 percent of codifications of the last
50 years.

Admittedly, the comparison between codifications on the one hand and individual
judicial decisions on the other hand is, in many respects, a comparison of apples and
oranges. It is also an incomplete comparison in that: (1) the American side of the com-
parison does not include product liability conflicts in which American courts applied
a pro-plaintiff law in only 52 percent of the cases;"** and (2) the codification side of the
comparison does not take account of escape clauses and other available exceptions.

Nevertheless, there is something intriguing and perhaps instructive in seeing that
comparable percentages of legislative decision-makers in diverse countries and judicial
decision-makers in a plurilegal country have arrived at the same results. Although it is
true that there is a significant degree of mutual influence among the decision-makers of
the first group, there is no evidence of any influence between the two groups, namely

between American judges on the one hand and foreign codifiers on the other.

13 See supra I1.C3.

124 See J. von Hein, Something Old and Something Borrowed, but Nothing New? Rome II and the European
Choice-of-Law Evolution, 82 Tul. L. Rev. 1663, 1682 (2008) (characterizing the favor laesi principle as a
“cousin of the better law approach.”).

1% See Symeonides, Cross-Border Torts, 391.

126 See supra 11.C. 4.
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CHART 2.2. Applicable Law in Cross-Border Tort Conflicts

All of this suggests the intrinsic soundness of applying pro-victim law in cross-border
torts. By definition, these torts involve conflicting value judgments of at least two societ-
ies as to who should bear the social and economic losses caused by injurious conduct that
at least one state considers tortious. In another publication, this author has explained why
the application of pro-victim law is appropriate from the perspective of policy analysis.'”
This result is equally defensible from the perspective of fairness to the parties involved. In
the final analysis, of the two parties involved in the conflict, the tortfeasor is the one who
is in a better position to avert the injury. All other factors being equal, it is not unfair to
place the resulting loss on the tortfeasor.

If the application of the pro-victim law by the court is appropriate, does the same
hold true for giving that choice directly to the plaintiff, as many codifications do?
Substantively, the answer is no. From the defendant’s perspective, it makes no difference
because the outcome would be the same. The same is true from the plaintiff’s perspective.
The only difference, then, is from the court’s perspective. When the choice is given to the
court, the court has to determine and explain why one state’s law is more favorable than
the other state’s law. Surprisingly, perhaps, this is not always casy, and an erroneous deter-

mination would be a ground for appeal.

127 See Symeonides, Cross-Border Torts, 391, 405—411.
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1. THE NATIONAL LANDSCAPE
1.1. APPLICATION OF ROME I AND ROME II IN GENERAL

The two Regulations, though eagerly anticipated and discussed by French
legal scholars, have not stirred particular concern from the Ministry of
Justice or from the Parliament. No particular measure aimed at facilitating
the implementation of the two Regulations, which are directly applicable in
the French legal order, has been enacted. Significantly, the French Ministry of
Justice has not issued any circular on this topic. Under the aegis of the European
Judicial Network in Civil and Commercial Matters, a national point of contact
is instituted at the Department of Civil Affairs of the Ministry of Justice. There
is also a local point of contact in each court of appeal and another one at the
Cour de cassation level. However, no specific difficulty relating to the content
of the two Regulations has been reported so far - but this does not mean there
is none, as it will be shown hereafter. According to the judge designated as the
national point of contact, references mostly come from abroad and relate to the
French rules regarding road traffic accidents and compensation of personal and
material damages.

To the author’s knowledge, some French legislation mentions the Rome I
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France

Ministry of Justice recommends (subject to the assessment of the courts)
that the measures taken in France to alleviate the legal consequences of
the lockdown provoked by the COVID-19 crisis should be regarded as
lois de police within the meaning of the Rome I Regulation.

1.2. CASELAW

French case law provides more insight into the implementation of the two
Regulations. Not many cases have reached the Cour de cassation thus far
(less than 20 by the end of July 2020% plus five more rendered in
October 2018 but related to the same case),® though courts of appeal have
issued more than a hundred decisions up to May 2017 (with some exceptions,
decisions of the lower courts after this date are not examined in this contribution).
In decreasing order of frequency, the most commonly applied provisions of the
Rome 1 Regulation are Articles 8, 9, 3, 5 and 4. So far, the application of the
Rome II Regulation has mostly focused on Articles 4 and 6.

Lower courts seem to be well aware of the existence of the Regulations.
For instance, the temporal application of the Rome I Regulation is frequently
examined in relation to employment contracts and usually correctly established.
Courts seldom refuse to apply the European instruments for incorrect reasons;
however, some unjustified grounds for refusal can be found. For instance, a court

Erench Ministry of Justice, Circular, 17 April 2020, referring to the Ordinance No. 2020-427,
Cass. 1re civ,, 30 April 2014, No. 13-11932 (Rome 11); Cass. com., 1 March 2016, No 14-22608
(Rome I); Cass. com., 2 November 2016, No. 15-10296 (Rome I); Cass. soc., 19 January 2017,
No. 15-20095 (Rome I); Cass. soc., 1 February 2017, No. 15-23723 (Rome I); Cass. com.,
4 May 2017, No. 15-22712 (Rome I); Cass. com., 8 November 2017, No. 16-10850 (Rome 11);
Cass. lre civ., 24 January 2018, No. 17-10959 (Rome II); Cass. lre civ., 5 September 2018,
No. 16-24109 (Rome II); Cass. soc., 5 December 2018, No. 17-11224; Cass. 1re civ.,
19 December 2018, No. 17-26663 (Rome I); Cass. soc., 20 February 2019, Nos. 17-20532,
17-20536 (Rome I); Cass. coni., 7 May 2019, No. 17-15340 (Rome [ and Rome II); Cass. com.,

9, No. 17-27229 (Rome II); Civ. 2e civ,, 16 May 2019, I);
v., 16 May 2019, No. 18-12006 (Rome I); Cass. com., 17-
ne II); Cass. com., 8 July 2020, No. 17-31536 (Rome I a rth
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Regulation, holding that it is not applicab
of their contract.®
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Article 18 of the Rome II Regulation. Regarding the admissibility of a direct
action brought by the victim against the insurer of the liable person, the
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Regulation (which able)
case.'!

s Chambéry, 8 December 2015, No. 15/01124.
6

/ 987. To arcd with Versailles, 2 May 2017,
8 of the Regulation.
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Paris, 1 Dec 2015, No 14/02708. This holding has not been challenged before (he
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0 n-Pr , No. 13/22482.
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France

In fact, the Regulations are more often invoked outside their scope of
application rather than ignored. There are various reasons for this tropism.
Firstly, many French courts base their decisions on the Rome I Regulation
and simply overlook the fact that the cases under consideration fall outside its
temporal scope.'? Secondly, in at least two instances, the Rome I Regulation
has been deliberately used as ratio scripta. In 2013, the Paris Court of Appeal
used Article 4(1)(f) to identify the characteristic performance of a distribution
agreement according to Article 4(2) of the Rome Convention.!*> A few days
before, the Lyon Court of Appeal had based its construction of Article 6(1) of
the Rome Convention (referring to ‘mandatory rules’) on the new wording of
Article 8(1) of the Rome I Regulation (referring to ‘provisions that cannot be
derogated from by agreement’).’* Thirdly, in other cases, courts highlighted that
the rules set out by the Rome Convention (held to be applicable to the pending
cases) are confirmed, replicated or reinforced by the Rome I Regulation.!
Finally, regarding the Rome IT Regulation, it seems to have been wrongly applied
(i) twice in lieu of the 1971 Hague Convention on the Law Applicable to Traffic

Paris (International Commercial Chamber), 5 March 2019, No. 18/04137, about a contracl
concluded in 2001, on the erroneous ground that it was terminated in 2011; Cass. soc.,
20 February 2019, Nos. 17-20532, 17-20536 (having asked the lower court to apply the Rome 1
Regulation, a party cannot claim before the Cour de cassation the application of the Rome
Convention); Metz, 17 May 2016, No 14/00973, about a personal guarantee concluded in
1999 ~ Article 9 of the Rome I Regulation is mentioned together with Article 3 of the French
Civil Code and Article 7 of the Rome Convention; Orléans, 3 March 2016, No. 15/01485,
for an agency contract concluded ‘in 2007 or 2008’; Lyon, 9 February 2016, No. 13/03208,
for a contract concluded in 2008; Pau, 9 September 2015, No. 15/03304, about a publishing
contract concluded in November 2008; Pau, 13 July 2015, No. 15/2847, about a framework
contract concluded in 2007 with litigious operations concluded on 9 October 2009 and
9 December 2009; Versailles, 22 October 2014, No. 13/01771, on an employment contract
concluded in 2003; Lyon, 22 April 2014, No. 12/00822, on a contract concluded in 2008;
Poitiers, 28 September 2012, No. 10/03643; Douai, 29 June 2012, No. 12/00975, on a contract
concluded in 1999, modified in 2008, with references to the Rome Convention (0oo; Metz,
15 May 2012, No 10/04280, on a contract concluded in 2008,

On the contrary some courls have rightly applicd the Rome Convention: Nimes, 2 October
2014, No. 13/00118; Versailles, 14 May 2013, No. 12/00913; Paris, 4 June 2013, No. 12/15944;
Colmar, 30 March 2012, No. 11/04490; Aix-en-Provence, 14 September 2011, No. 09/22729;
Colmar, 15 June 2011, No. 08/02971.

Paris, 4 June 2013, No. 12/15944.

Lyon, 28 May 2013, No. 12/05631.
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Accidents;'6 (ii) once in lieu of national conflict-of-law rules and the Rome |
Regulation;'7 (iii) once in lieu of national conflict-of-law rules.'®

1.3. ARBITRATION

In France, arbitration appears to be a less fertile ground for the application of
the two Regulations than litigation. No award referring to the Regulations has
been recorded by the Association Frangaise d’Arbitrage (AFA, also known as the
Association for Arbitration). According to the International Arbitration Court
of the ICC based in Paris, only two awards had applied the Rome Regulations
by the end of 2013. One, rendered by an arbitral tribunal seated in Helsinki,
is of very great interest because it thoroughly applied and discussed the two
Regulations.'® The dispute arose out of the sudden termination of a distribution
contract, binding a Finnish manufacturer and its distributor for Greece. Finnish
law expressly governed the contract. The distributor argued that its claims were
non-contractual and should be adjudicated under Greek law, viewed as the law
of the market affected and/or as the law of the place where the damages had
occurred. Because the defendant was domiciled in the EU (as was the claimant),
the arbitral tribunal found it appropriate to resort to the two Regulations.?
The content of the award will be examined in further detail below.

2. THE OPERATION OF ROME I AND ROME I1
IN PRACTICE
2.1. LOIS DE POLICE

2.1.1. Identification of French lois de police

See section 2.7,

. II
17 Cass. lre civ, 24 January 2018: lower court judges applied Article 18 of the Romé
ons
18 16- the 1
a
set ced
nce Of

ntio
Appeal, 2 July 2015, No. 13/22482.
9 ICC Award No. 16981 rendered in May 2012 and published in the ICC Dispute Res
Bulletin 2016.
Even if the terminated agreement appears to have been entered into in 2000,

olution

20

120
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of a foreigner who is not authorised to carry out a salaried activity in France
(Article L. 8251-1, Code du travail).?®

French provisions regulating practices that restrict competition are more
difficult to assess.’® Article L. 442-6, I, 5° (now Article L. 442-1, 1I) of the
Code de commerce allows a party to an ‘established business relationship’ to
seek compensation from its counterpart if the latter abruptly breaks off the
relationship. Since the CJEU’s 2016 ruling in Granarolo,’! a claim based on
Article L. 442-6, 1, 5° has to be considered as raising a contractual issue if an
at least tacit long-standing contract has been terminated. Before this ruling,
French courts tended to classify the issue as either a matter of tort or delict
(this was the often-repeated position of the Commercial Court of the Cour
de cassation)?? or sometimes as a loi de police.*® In fact, the two approaches
often resulted in the application of Article L. 442-6, I, 5°. Indeed, the damage
had often occurred in France?* or the case was considered to fall within the
spatial scope of the French loi de police. The Granarolo ruling now prohibits the
‘non-contractual’ approach in many cases.®® This could theoretically give more
strength to the approach in terms of overriding mandatory rules, meaning that
French courts still could hold Article L. 442-6, I, 5° applicable. Nonetheless,
given the restrictive conception of loi de police now adopted by the Cour de
cassation in other fields, it seems more likely that the abrupt termination of
a long-standing contract (whether tacit or express) will remain under the

29
30

No. 13/
3 Grenob 015, No. 12/02016 (applying Article 7 of the Rome Convention). d o
3 Orthe e enshrined in Article 4(3) of the Rome 11 Regulation could be U

35

the Rome I Regulation).

;
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Resorting to lois de police was therefore unnecessary, but this did not
prevent the Paris Court of Appeal from stating in an obiter dictum that both
Articles L. 442-6, I (d) and L. 442-6, 1, 2° are overriding mandatory provisions,
within the meaning of Article 16 of the Rome II Regulation, because they
promote ‘equality of arms and faithfulness between partners’
This rationale was recently endorsed by the Cour de cassa thermore,
in 2016, the French contract law reform introduced into the Civil Code the
prohibition of s nt imbalance,’? broadening its range considerably.
However, it is u of the provisions in the Civil Code, that this one
in particular will ultimately be labelled as a loi de police. Were this to be the
case, it would cause much uncertainty in international contractual relationships.

2.1.2.  Effects to be Given to Foreign lois de police

To the present author’s knowledge, only one case has been rendered by a
French court regarding third states’ lois de police in the context of the Rome I

11 Cass. com., 8 July 2020, No. 17-31536. It remains to be seen whether this judgment will
reactivate a wider use of lois de police in busin
Civil Code, Article 1171: any term of a sta
imbalance in the rights and obligations of the
B [CC Award No. 16981 needs to be treated sep

with lois de police of their own forum. In the ca

‘a duty’ to enforce national overriding mand

parties. Nevertheless, it hypothetically took t

as a loi de police and examined the conseq

1t concluded that the consequences of its no

that Finnish law recognises and protects the same policy’
4 Paris, 25 February 2015, No. 12/23757,

42
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to be compensated). This shows that at least the existence of the

Ssbs g mandatory rules was used as a fact that shaped the reasonable
expectations of the Iranian the Paris Court of Appeal’s ruling
could also have taken into ¢ reat to trade with Iran represented
by the US embargo in assessing the validity of the contractua nships on
the ground of the French governing law.*® The CJEU’s 2016 dis ruling

will probably foster further analysis and examination of foreign lois de police in
the light of the law of the contract.*®

2.2. PARTY AUTONOMY
2.2.1.  Party Autonomy under Rome I

Party autonomy has been acknowledged for more than a century in French
conflict of laws on contracts. Contemporary case law shows that the express
choice of law is unproblematic*’ and dépegage almost non-existent.** When
no express choice is made, tacit or implicit consensus is quite easily accepted*’
(except in employment contracts).”® For instance, the Metz Court of Appeal
has considered, on the ground of Article 3(1) of the Rome I Regulation, that
where both parties base their written submissions on French law, it clearly
demonstrates a choice of that law.>! Such a characterisation could be discussed
because reference to French law could have been limited to the issue at stake
before that Court in relation to the differing temporal reach of each agreement.
In instances where the parties can assign or waive the rights available in disputes
(droits disponibles), the parties can choose the law that a French court will apply.
However, they are relieved of this choice as soon as the dispute is solved (this is
why this kind of agreement is called accord procédural). Party autonomy under
the Rome I Regulation binds both parties without a time limit, unless they both
decide to change their initial choice. Nonetheless, in the Metz Court of Appeal
decision, such a distinction was not really material because the sales contract at
issue was very simple and no other dispute was likely to arise.

45 .
Compare with Poitiers, 29 November 2011, No. 10/03500 (on the grounds of the Rome

Convention and French law), where it was decided that a contract for carriage of goods

46 viol 1aian embar thing.
. o Republik Gr 74,
FOT aris, 11 Oc sh law) or,
round case law, Orléans, 25 3196.
P ice of ons remains a blind spo
Dece 22166 (on the ground 1tion,
19 gan t contract).
50 tern mercial Chamber), 3 June 2020, No. 19/03758.
on?2

Metz, 26 November 2015, No 15/00561 (implicit choice of French law).
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Tacit or implicit choice is also very often relied on for personal guarantees. In
this context, various elements can serve as evidence. In one case, the Metz Court
of Appeal held that the parties had made an implicit choice of Luxembourg
law because of their choice of the Court of Luxembourg City, supported by the
reference in the contract to two provisions of the Luxembourg Civil Code. Even
though the French Civil Code once included the same provisions, the Court
underlined that at the time of the conclusion of the contract these provisions
had been relocated in the French Civil Code under a different number.>
In another case, an Austrian company guaranteed the debt of another Austrian
company that had bought wood from a French municipality.>® Sales of wood
by French public entities are strictly regulated under the French Forestry Code
and, in this case, the sales contract was expressly submitted to French law.
Moreover, the French Forestry Code requires that, when payment is deferred,
an approved body must give a personal guarantee. The guarantee given by the
Austrian company mentioned that specific provision and was written in French
(although it was signed in Austria). Considering all these elements and given
the ancillary nature of personal guarantees, the Metz Court of Appeal concluded
that French law also implicitly governed the contract at issue. In yet another
case, the Douai Court of Appeal decided, in a short reasoning, that because
Belgian law expressly governed the guaranteed contract, it should also govern
the guarantee. The Court may have felt the weakness of the argument and
tried, not very convincingly, to conclude that Belgian law was applicable to the
guarantee under Article 4 of the Rome I Regulation.>

2.2.2. Party Autonomy under Rome II

Party autonomy has not been completely ignored in tort matters, but until
the Rome II Regulation the parties’ choice could only stem from an accord
procédural reached by the parties once they were litigating in a French court.
Under the Rome II Regulation, party autonomy is theoretically wider; however,
no such case has yet been brought in French court practice.

So far, Article 14 principally appears in the aforementioned ICC Award
No. 16981.55 The distribution contract at issue included a choice-of-law clause
stating that the ‘agreement shall be governed by and construed in accordance
with Finnish law., However, the distributor presented its claim for sudden

32 Metz, 16 April 2015, No. 12/03750.
33 Pau, 22 March 2016, No. 16/01183.

55

No. 15/18784).
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termination of the contract as tortious in nature, relying on elements of its
counterpart’s behaviour ‘which made the relevant acts tort. Because the arbitral
tribunal had jurisdiction to adjudicate contractual and non-contractual claims,
it had to decide whether the choice of Finnish law for the contract deserved to
be extended to a claim that was allegedly tortious in nature. Firstly, the majority
of the arbitral tribunal disagreed with the distributor, considering that its claims
derived ‘from the performance of the contract and [were] therefore contractual
by nature. Secondly, for the sake of completeness, the arbitrators addressed
the issue of the law governing these claims, had the distributor’s claims been
characterised as tortious. The majority of the arbitral tribunal was satisfied that
the conditions provided under Article 14 were fulfilled:

‘the Parties, which both pursue a commercial activity, entered into a clear and written
choice of law before the event giving rise to the alleged damage occurred; and the
record does not evidence that the choice of law was not “freely negotiated” at the time
it was made’

However, readers are left with the impression that the arbitrators overlooked
one point: was a choice of Finnish law for non-contractual claims related to
the distribution contract really ‘demonstrated with reasonable certainty by the
circumstances of the case’? At an earlier stage of its reasoning, the majority of the
arbitral tribunal had noted that:

‘it is well established in international arbitration that, except where otherwise
provided, it may generally be assumed that the parties agreed on an all-encompassing
reference to the chosen substantive law, i.e. such reference includes not only
contractual claims in the strict sense of the term but also e.g. tort claims arising out of
and in connection with the contract containing the choice-of-law clause’

Because this contention is grounded in a general assumption and not in the

circumstances of the case, the award appears to be a little fragile when it comes
to this aspect.56

2.3. ABSENCE OF CHOICE OF LAW

23.1. Fixed Rules under Rome I

ters,

al ca
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Se ; .
€ also Paris (International Commercial Chamber), 3 June 2020, No. 19/03758.
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2.3.2.  Escape Clauses under Rome I

So far, only a few decisions have addressed escape clauses under the Rome |
Regulation and it is difficult to draw any consistent conclusion from them,
However, it should be noted that escape clauses are not used in order to
systematically revert to French law, guarantees, carriage of goods and
employment contracts offer the mos examples.

With regard to personal guarantees, absent a choice of law by the parties,
Erench courts historically tended to presume that they were submitted to the
law governing the secured obligation. Article 4(2) of the Rome Convention
challenged this presumption and the Cour de cassation seemed to hesitate
between a restrictive® and a looser®! usage of the escape clause. The
aforementioned decision rendered by the Douai Court of Appeal in 2016

seems to pick up the former pre again.®? The Court’s reasoning is a bit
confused: it appears only to rely 4(2) of the Rome I Regulation, but in
reality it ended up placing the guarantee concluded by two French nationals with
their habitual residence in France Igian law, which expressly governed
the main contract.%® In any event, does the Court seem to realise that

the escape clause under Article 4(3) of the Rome I Regulation should be used
more sparingly than under the Rome Convention. Conversely, the Paris Court of
Appeal ruled that a comfort letter granted by a Luxembourg parent company to
the French Post Office to guarantee the debts of its French or other subsidiaries
should remain under Luxembourg law. The Court insisted on the limited use to
be made of Article 4(3) of the Regulation.®*

7 Paris, 15 January 2013, No. 12/01720 (Article 4(1)(g)).
58 Paris, 15 May 2014, No, 13/02356.

59 Poitiers, 28 Se r 2012, No. 10/03643 (whether a pure provision of contract or af
renting contra contract is to be governed by French law on the grounds o
Article 4(1)(b)

60 Cass. com., 8 March 2011, No. 09-11751,

' Cass. lre civ., 16 September 2015, No, 14-10373

02 See section 2.2.1: Douai, 28 January 2016, No. 15/00343. ) h

8 It is hard to tell whether the Court improperly applied Article 4(2) by confusing the
‘characteristic performance’ under the main contract and the one of the personal guar.antee»
or if it tried to align with the outcome of the decision rendered by the Cour de cassation of
16 September 2015,

Paris (International Commercial Chamber), 10 September 2019, No 19/06981.
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country where the place of delivery was situated, as agreed by the parties (Italy).
However, pursuant to Article 5(3), the French carrier argued that manifestly
coser links existed with France. This position was sternly rebutted by the Court
of Appeal and, afterwards, by the Cour de cassation. Furthermore, when the
habitual residence of the carrier and the place of delivery are located in the same
country, French judges are very reluctant to apply the escape clause.®

Finally, two decisions relate to Article 8(4). In the first case, a captain was
hired to sail in the Western Mediterranean and it was impossible to identify one
location where he habitually carried out his work.®” The connection with the
country of the place of business of his employer (a company incorporated in
the Isle of Man) was weak, since the captain had never sailed in this region. The
Aix-en-Provence Court of Appeal held that closest links, within the meaning
of Article 8(4), existed with France, where the captain was domiciled during
the contract and where from time to time he sailed the boat in performance of
the contract. In a later case, the parties had expressly submitted an employment
contract to Lebanese law, though the employee was to carry out his activities
in Algeria.®® The Aix-en-Provence Court of Appeal had to examine whether a
closer link existed with France, because both parties were French, the salary was
paid in euros and the employer had organised the employee’s return to France.
These circumstances were not considered sufficient to establish a closer link with
France. As a principle, when an employee carries out his activities exclusively or

almost exclusively in one country, French judges do not tend to depart from the
law of this country.®

65
Cas.s, com,, 1 March 2016, No. 14-22608 (it should be noted that judges mentioned
Article 5(2) by mistake).

66
See section 2.4.1.

67

68 2]

69 Ju
of are carried out: Colmar, 29 April 2016,
ar, and 14/01853; Douai, 19 December 2014,
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23.3. Fixed Rules under Rome II

With respect to non-contractual issues, courts are keen to rely on Article 4 of
the Rome II Regulation whenever the

material”l damages or personal injur

towards fixed rules is more dramatic

to non-contractual relationships whos

countries (délits complexes) was mos

which resulted in judicial uncertainty.

provided by Article 4 of the Rome 1

Still, factual constellations that

can be atic.”® For case involved thousands of
victims tive breast omiciled in many countries,
and various foreign distributors that operated on behalf of the French company
n was specifically brought against an
and its French subsidiary, which were
al devices between 1997 and 2010. The
hat, pursuant to Article 4 of the Rome 11

Regulation, only one law was applicable to the claims:

‘the tort/delict occurred in the Fre
[city X] where the audits took place, tt
the German organisation], a compa

respondents and i . Tt follo

and from the proc ribed ab

proceedings.
e, but the
it did not
ates, their

70

71
72
73
74

7 See section 1.2.

76 Aix-en-Provence, 2 July 2015, No. 13/22482
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maintenance and renewal, for instance) had been taken in Germany.”” Then the
claimants, split into five groups, challenged the decision of the Court of Appeal
on various procedural and substantive aspects. In turn, the German and French
firms in charge of the monitoring of the products asked for the application of
German law. This is how the Cour de cassation was led to hold that both the
previous case-by-case approach and Article 4 of the Rome II Regulation were
applicable and that, fortunately,” they conciliated in designating French law.
However, the reading of the Aix-en-Provence Court of Appeal decision by the
Cour de cassation required to reintroduce clearer references to paragraphs 1
and 3 of Article 4 of the Rome II Regulation:

‘the judgment states, first, that [the German firms] liability is sought on the basis
of shortcomings both in the conduct of the certification procedure and in the
implementation of the monitoring and recertification, provided for in Directive 93/42,
in particular during surveillance inspections of the quality carried out in the premises
of the [French company], located in France; (...) it then notes that the [German
firm’s] actions took place from 1997 to 2010; that in the current state of these
statements and findings, the Court of Appeal was able to conclude that the damage
had occurred in the [French company’s] plants where the defective breast implants
had been manufactured and inspections carried out, indicating that the fact that the
tort/delict also had the closest links with France, within the meaning of Article 4(3)
of the Rome IT Regulation.

Naturally, torts committed through the Internet make the localisation of direct
damage difficult. In a September 2016 decision, the Rennes Court of Appeal
made a considerable effort to justify that French law was applicable to a claim
brought by a French company on the ground of denigration against a Japanese
competitor, which had published a press release on its website alleging that the
claimant was a patent infringer.”® According to the Court, the Japanese defendant
had deliberately caused damage in France to the French claimant. The Court
highlighted that (i) the press release was published in English by the Japanese
firm on its “.com’ website, (i) it clearly mentioned that the French company was
involved in infringement proceedings initiated in Germany, and (iii) it had been
shared many times in a highly competitive sector and relied on by customers

7
Under previous case law, such kind of decisions had been taken into account or even

held for v, 1999,
12‘1701\/9I ; Cas wit eciv,
B ik tI:"' )
eb de on its
Code’ has been ‘interpreted consistently’ before the entry
7 n

/05875. However, Article 4 was improperly applied to this
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of the French company. Clearly, in this case, the Court used ‘targeting’ ag 5
criterion to localise damages allegedly caused through the Internet.

Financial disputes are another source of difficulty, as a Paris Court of Appea]
decision illustrates.®’ In 2006, a French bank invested several million euros jn
hedge funds established under Cayman Islands law by a French investment firm,
Two days after the collapse of Lehman Brothers, the bank started to secure jtg
investments and, by 2009, it had taken over all the assets of the ‘master’ hedge
fund. At the end of that year, the French firm and the master fund initiated
proceedings in France. They blamed the bank for its abrupt withdrawal, which,
according to the claimants, amounted to the French tort of abuse of right. The
bank contended that Cayman Islands law should be applied. It argued that
the Cayman Islands-incorporated hedge fund was the direct victim and that,
because Cayman Islands law governed the contract between the bank and the
hedge fund, the escape clause could not lead to any other law. However, the
Court decided that French law was applicable to the case. First, it held that two
of the parties (one of the claimants and the defendant) were French and that all
the natural persons involved were also French. This may sound like a slightly
distorted echo of Article 4(2) of the Rome II Regulation. Second, it analysed the
damage claimed by the French investment firm as the loss of its fees combined
with a forced standby, which had to be localised in France. The Court considered
that the damages claimed by the master fund were indirect, because they were a
consequence of the damage first suffered by the other fund (the so-called feed’
fund), which was not a party to the proceedings. Thirdly, the Paris Court of
Appeal rebutted any recourse to the escape clause, holding (a bit too quickly
perhaps) that, because the claim had no contractual basis, the governing law
of the contract did not matter. In another decision, the Paris Court of Appeal
had to decide on the liability of a British bank for failure to fulfil its obligations
of supervision and vigilance regarding an account opened in its books by a
company, which had ‘lost’ the funds entrusted by a French investor. English
law is held applicable on the ground of Article 4(1) of the Rome II Regulation.
Again, the Paris Court of Appeal rebutted any recourse to the escape clause,

that the sole circumstance that the funds had through a
order made from an account opened in France e to justify
the application of French law.®!

2.3.4.  Escape Clause under Rome II

Generally speaking, the escape clause included in Article 4(3) does not ?eem
to be overused.®? In the dispute between the French and Japanese competitors:

80 Paris, 26 March 2013, No 12/02707.
8l Paris (International Commercial Court), 12 November 2019, No. 19/03149
82 See section 2,3.3; Aix-en-Provence, 2 July 2015, No. 13/22482.
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designate French law.*®

2.4. SPECIFIC RULES
2.4.1. Carriage of Goods under Rome I

When faced with a carrier that has its central administration in France and
goods delivered in France, French courts readily follow Article 5(1) of the
Rome I Regulation and are happy to apply French law.#” In one decision, the
Douai Court of Appeal even completely denied the existence of the escape
clause in Article 5.3 Nevertheless, when courts are confronted with the
opposite situation (a carrier based in a foreign country and delivery - or
receipt - in the same country), the foreign law is equally held applicable because
of the convergence of some of the factors listed in Article 5(1).8° Furthermore,
under such circumstances, recourse to the escape clause does not appear to be
an option. For instance, in a case relating to the delivery of goods in Chile by
a Chilean carrier, even though French law governed the commission contract
related to this carriage, French judges did not consider the possibility of
submitting the contract for the carriage of goods to French law.?

Inte :
e 209 133



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 184 of 262

Marie-Elodie Ancel

Moreover, commission contracts for the carriage of goods are still problemati
despite the CJEU’s ICF and Haeger rulings.”! In a very unclear decision, the
Versailles Court of Appeal tried to draw on the Haeger & Schmidt ruling, bu it
is impossible to understand whether the Court tried to apply Article 5(1) and (3)
or Article 4(3) of the Rome I Regulation.”

2.4.2. Carriage of Passengers under Rome I

Article 5(2) only appears in the background of a case rendered by the Cour de
cassation in 2018.9> An Israeli resident had taken a flight, operated by an Israelj
airline company, from France to Israel. However the flight landed more thap
three hours late. The French first instance court directly applied EU Regulation
No. 261/2004 on compensation and assistance to passengers in the event of,
among others, long delay of flights. Before the Cour de cassation, the airline
company contended that Israeli law was applicable by virtue of Article 5(2) of
the Rome I Regulation. However, the Cour de cassation rightfully upheld that
the EU Regulation directly applies in such a case (i.e. in the case of a flight
departure from a Member State), the determination of the law governing the
contract being irrelevant. Curiously though, the Cour added that it had not been
argued that Israeli compensation would have been ‘at least equivalent’ to the one
resulting from the EU Regulation, as if it might have changed the outcome.

2.4.3.  Consumer Contracts under Rome I

Only two cases are directly related to Article 6 of the Rome I Regulation. They both
involve consumers with their habitual residence in France when the proceedings
were initiated and professionals established abroad, in Belgium and in Germany
respectively. The amounts at issue were rather high, around 15,000 euros. Quite
surprisingly, no choice of law had been made and the main difficulty was to
determine whether the consumers were entitled to the protection provided by
Article 6(1). In the first case, the question was easily solved: a German firm had
sold a fitted kitchen to a couple living in Alsace in the context of a commercial
fair in Strasbourg;®* as a consequence, French law was held to be applicable.
The second case was more complicated. A consumer, allegedly living in
Luxembourg at the time of the conclusion of the contract, hired a Belgian firm

9l Case C-133/08, Intercontainer Interfrigo SC (ICF) v. Balkenende Oosthuizen BV and MIC
Operations BV, ECLI:EU:C:2009:617; Case C-305/13, Haeger & Schmidt GmbH v. Mutuelles
du Mans assurances IARD (MMA TARD) and Others, ECLI:EU:C:2014:2320.

92 Versailles, 1 March 2016, No. 14/08465.

93 Cass. 1re civ., 19 December 2018, No. 17-26663.

A Colmar, 19 October 2015, No. 14/02375.
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and m co

empl law (

cent the r
French decisions is not always very clear on thi 2 The comparison was
better made in a decision, based on the Rome I n, in which the judges

French law.!%3

2.4.5.  Unfair Competition and Acts Restricting Free Competition
under Rome II

Of the rules on specific torts and delicts, only Article 6 0 11 Regulation
has been applied,!® and it has rarely happened.'® In a ion, the Paris

9 Cass. soc., 5 December 2018, No, 17-11224 the Cour de cassation denies any relevance to the
E101 certificate issued on the basis of Regulation (EEC) No. 1408/71 to establish the place
where the employee habitually carries out his work. Tt holds the same within the meaning
of Article 19 of the Brussels I Regulation (Cass. soc., 29 September 2014, No. 13-15802;
Cass. soc., 10 June 2015, No. 13-27799).

100 Cass. soc., 19 January 2017, No. 15-20095. Already on this line, Aix-en-Provence, 2 June

2016, No. 14/21676.
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Court of Appeal correctly refused to resort to Article 6(2) and, from there, to
Article 4.9 According to the Court, the alleged activities (unfair competition
and passing off related to a likelihood of confusion on the part of the public)
had a collective impact, which required them to be governed by the law of the
place where the market was affected. Because the website at issue had an URL
ending with /fr’ and offered a magazine written in French for download, French
Jaw was applied pursuant to Article 6(1). In another case, also based on unfair
competition and passing off, the same court also relied on Article 6(1) and held
that Singaporean law was applicable.'” The Court noted that the defendant had
no commercial activities in France and that the acts at issue could not have taken
place outside of Singapore; as a consequence, Singapore was the country where
competitive relations and the market had been affected.

However, the interface between Article 6(2) and Article 4 of the Rome II
Regulation is not always so well handled. As an example, the Cour de cassation
recently overturned a ruling (again rendered by the Paris Court of Appeal)
applying, on the ground of Articles 6(2) and 4(2), French law between two
French companies, which were competing in Japan. According to the Cour de
cassation, in order to do so, the lower court should have ascertained that the
disputed conduct was not likely to affect the Japanese market.!%

2.5. SCOPE OF APPLICABLE LAW AND CHARACTERISATION
ISSUES

For many years, the sudden termination of an established business relationship,
which is regulated by a specific provision in the French Code de commerce
(and also under Greek law),!® has raised a characterisation issue when the
dispute has an international dimension. One could contend that it recognises a
tortious relationship on the grounds that, as the Advocate General Kokott put
itin relation to the Granarolo case:

‘the basis for the claim is not to be found in the agreements of the parties, but in
a statutory provision which, for the purposes of ensuring order in economic life,
Teproves any abrupt termination of business relationships and provides in such cases
for claims for damages by the former business partner’!!0

106

107 2/10744.

- No. 14/02708.

109 020, No, 17-22295.

Case C- o
C-196/15, Opinion of Advocate General Kokott delivered on 23 December 2015
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Hence, regarding the applicable law, the Rome II Regulation would have been the
relevant instrument. However, the CJEU expressed a different view in its 201¢
ruling in Granarolo. Provided that a contract exists between the parties (and
such a contract can be tacit, simply relying on a body of consistent evidence),
the Court considered that its termination, whatever the circumstances and
the alleged statutory basis for the claim, falls under contractual matters. If the
Granarolo ruling is adequately taken into account by French judges, it should in
general lead to the application of the Rome [ Regulation.

A distinct characterisation issue is raised by the action that the Minister for
Economic Affairs can take to request an injunction to cease practices restricting
competition, a declaration of nullity of illegal clauses or contracts and the
recovery of the mistaken payments on the basis of Article L. 442-6, IIT of the
Code de commerce. As the above reported Expedia case shows,!1! in its 2015
judgment, the Paris First Instance Commercial Court characterised such an
action as pertaining to contractual matters and discussed the possible existence
of lois de police within the meaning of the Rome I Regulation. Two years later,
the Paris Court of Appeal characterised the same claims as tortious and applied
Article 4 of the Rome II Regulation.!'? According to the CJEU’s 2016 VKI v.
Amazon ruling, characterisation should probably be refined.!'? In the light of this
ruling, the existence of the action brought by the Minister for Economic Affairs
should be determined in accordance with Article 6(1) of the Rome II Regulation,
whereas the law applicable to the assessment of a particular contractual term
should continue to be determined pursuant to the Rome I Regulation.

Another issue concerns the law applicable to the prescription and limitation
of actions. Although Article 12(1)(d) is now formally echoed in the French Civil
Code (Article 2221), the Cour de cassation had to reaffirm that the prescription
of a contractual obligation, along with the claim that the contract is void, is to be

governed by the law applicable to this contract and not by the lex fori 1

2.6. FOREIGN LAW AND ORDRE PUBLIC
2.6.1. Foreign Law

The tr ! French law: are the
rights ¢ and they usually are
when s ave begun — parties

Trib. com, Paris, 7 May 2015, No. 2015000040, See section 2.1.1

June 2 s 1.1 16:612-
3 91/15, n tion v. Amazon EU Sarl, ECLLEU:C:2010:

civ,, 16 0 2e civ., 16 May 2019, No. 18-12006.
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r court judges, the Cour de cassation

e other hand, if one party specifically

ower court judges are legally required

addition, if the parties do not plead

o raise the choice-of-law issue of their

sarial principle is observed (litigants

being called to enter into a debate on the applicability and the content of
foreign law).

Given the universal application of the two Regulations, French courts can
be required, or can decide, to apply foreign law. However, numerous practical
elements may restrict this outcome. Firstly, as stated above, litigants (or their
counsel) might be interested in applying French law instead of the foreign law
designated pursuant to the relevant Regulation.!'” This is understandable, since
French provisions are obviously more familiar to counsel pleading in France,
whichever side they are on. Courts are not hostile to this kind of agreement,
because it also greatly simplifies the judges™ task. Secondly, when faced with
employment contracts, French courts, whose jurisdiction usually results from
the performance of work in France, show a tendency to resort to French law. This
trend, however, may be explained by the judicial aversion to party autonomy
in this field.!!8 Thirdly, one might expect parties and the court in proceedings
related to torts committed through the Internet to try to apply a single law, even
if it is foreign, because this is easier to manage than the application of multiple
laws. 119

In practice, when foreign law is declared to be applicable, French judges bear
the final burden of proof regarding establishing its content. As a consequence,
they cannot reject a claim governed by a foreign law because the claimant has
not established its content or because the claimant based their claim on another
foreign law.120

Most of the time, litigants will contribute to the ascertainment of the
applicable foreign law by providing certificats de coutume supplied by a consular

ns

See i
e section 2.2.2.

lCas)s. com., 2 November 2016, No. 15-10296 (one party asked for the application of Spanish
aw),

See section 2.2.1.
See section 2.4.3.

1 2015, No. 14/ (it is plausib other markets than the
120 on cted by the litig tivities of the titor).

4 No. 15-22712 ( uese law appli ursuant to Article 5 of the

gu
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authority or a foreign lawyer. Judges can also rely on their personal knowledge,
or commission an experts report, or resort to international cooperation
(notably thanks to the London Convention on Information on Foreign Law).
The European Judicial Network can also play a role in the determination of the
content of an EU Member State’s law. However, these means of access to foreign
law are clearly underused by French courts.

2.6.2. Ordre public
have tri chall

that its catio
al ordre,  cof

has never been successful. For instance, in to the
clause in an employment contract, the ticised
ntial as the

his co

arrier

merce

e public.?> From another standpoint,
the arbitral tribunal found no reason

r provision prohibiting the sudden termination of a
relationship to be international public policy. In
t s noted:

i

in the first place.

2.7. RELATIONS WITH INTERNATIONAL CONVENTIONS

Conflict with in nal convent
As far as matters by either of
convention laying down choice-of-law
States with third states will prevail over
Regulation has to be applied by the ¢

121 Chambéry, 29 September 2016, No. 16/00025
122 Douai, 2 July 2015, No. 14/04317.
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conventions are relevant, most notably the Hague Conventions.!?? However,
the effectiveness of Article 28 of the Rome II Regulation and Article 25 of the
Rome I Regulation should be carefully set out.

On the one hand, the 1955 Hague Convention on the Law Applicable to
International Sales of Goods seems to be frequently ignored by litigants and
French courts in favour of Article 4(1)(a) of the Rome I Regulation.'?4

On the other hand, the Hague Conventions on torts are more important
in French courts. For instance, one of the decisions that the Cour de cassation
expressly rendered on the Regulations is related to the application of the 1971
Hague Convention.!? In this case, the lower court judges had tried to solve the
conflict between the Convention and the Rome II Regulation, and they did so in
favour of the Regulation. As a result, because the claimant and defendant both
had their habitual residence in France, the lower court judges declared French
law to be applicable on the grounds of Article 4(2) of the Rome II Convention,
instead of Article 3 of the 1971 Hague Convention, which designated the law
of the state where the accident occurred (i.e. Spain). Their judgment was
overturned only because they misunderstood and misapplied Article 28,126
not because they had completely ignored the 1971 Hague Convention.'?” In
another case, which came before the Chambéry Court of Appeal, the 1973 Hague
Convention on the Law Applicable to Product Liability was given precedence
over the Rome IT Regulation.'?® French law was held to be applicable pursuant
to Article 4(a) of the Convention (France was the place of injury and the place of
the habitual residence of the person who directly suffered damage). A different
outcome would have been reached under Article 5(1) of the Rome II Regulation
because the defective product had apparently not been marketed in France. Case
law clearly shows that the persistence of the 1971 and 1973 Hague Conventions
in the French legal order is not devoid of consequences.

141
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3. GENERAL EVALUATION

3.1. THE COURTS APPROACH AND COMPARISON
WITH PREVIOUS REGIMES

French case law is still in the early years of the application of the two Regulations
and, so far, the Cour de cassation has not had many opportunities to provide
guidance. In such circumstances, it remains difficult to assess the innovations
brought in by the Rome I and Rome II Regulations.

As far as the Rome I Regulation is concerned, French courts may feel a false
sense of familiarity and not be sufficiently aware of the changes effected by the
new instrument. For instance, the application of escape clauses - which are
formulated more strictly under the Rome I Regulation than under the Rome
Convention - is still uncertain, particularly when related contracts are at stake.
As observed above, personal guarantees are often placed under the aegis of the
law applicable to the secured obligation, whereas a commission for the carriage
of goods tends to remain apart from the law governing the contract for the
carriage of goods. By contrast, Article 9(1) of the Rome I Regulation seems to
have had a huge influence on French judges, who are now less prone to labelling
French law provisions as lois de police. This anti-lois de police trend has been
reinforced by the refusal to give effect to Article 9(3) in the case pertaining to the
US embargo against Iran. Because the Unamar and Nikiforidis rulings are more
accommodating, French courts will have to improve the handling of (alleged)
overriding mandatory rules, be they French or foreign.

The situation of the Rome II Regulation is different, as it directly replaces
French case law. Courts appreciate the clarity and the legal certainty it brings to
the field.!?” Nevertheless, many innovations (such as Articles 9-14) have not yet
been ‘tested’ in French courts.

On the whole, French courts appear to be comfortable with private international
law legislative instruments such as EU Regulations: written rules provide legal
certainty, whereas, under the previous national private international law
regime (an anomaly in the French legal order), lower court judges may have
considered case law too subtle and too fragmentary. It is indicative of this trust
in black-letter rules (sometimes based on a misunderstanding) that, so far,
no French court, either high or low, has made a request to the CJEU for a

129 De nt
of 5
No . , 5
No L

5 October 2018, No. 15-28891, Sec section 2.3.3.
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preliminary ruling on the Rome I or Rome II Regulations. However, judges often
rely on CJEU rulings about the application of the Brussels I Regulation: it seems
to satisfy their need for consistency.

An intermediate conclusion would be that uniformity is progressing. This
optimistic view needs to be put into perspective, firstly because of the precedence
that the Hague Conventions still have (at least in the field of non-contractual
matters; by contrast, the 1955 Hague Convention seems to have fallen in disuse),
and secondly because of the accord procédural that will quite often allow resort
to be had to French law.

32, TAXONOMY AND GAPS IN ROME I AND ROME II

Under the Rome I Regulation, commission contracts for the carriage of goods

topic (apart from Recital 20) does not help. In terms of characterisation and
coordination, other contracts, like framework and implementation contracts,
could create difficulties; however, such cases have yet to be brought before
French courts.

Given the limited application of the Rome II Regulation, French courts have
been confronted most of all with the handling of the taxonomy used in Article 6
and its relationship with Article 4. ings between members of a group of
contracts can also be problematic under French rules, judges are used
to reasoning on contractual grounds. The cases discussed above also show that
localising financial and Internet-caused damages is not an easy task. However,
the CJEU rulings on Article 5(3) of the Brussels I Regulation and Article 7(2) of
the Brussels Ia Regulation may be of some use to judges.

4. CONCLUSION
41. SUMMARY OF FINDINGS

411 General Findings

are under the impression that the Regulations are not
that they will bring clarity and simplification in their
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French courts are quite aware of the existence of the Regulations. Whether
for good or bad reasons, these EU instruments are more often invoked outside
their scope of application rather than ignored. However, the persistence of the
1971 and 1973 Hague Conventions in the French legal order has significant
consequences.

Only one published ICC award on claims related to the sudden termination
of a long-term contract appears worthy of interest because arbitrators
thoroughly applied and discussed the two Regulations.

Characterisation issues exist but can generally be solved by reference to the
rulings of the CJEU. Unfortunately, for issues that have not yet been addressed,
French courts are not prone to making requests for preliminary rulings related
to the Rome I and Rome II Regulations.

When foreign law is declared applicable, its procedural regime is rather
favourable. Moreover, ordre public has not been a successful defence so far.
Nevertheless, an accommodating vision of accord procédural allows resort, from
time to time, to French law.

4.1.2. Romel

The provisions of the Rome I Regulation most commonly applied by French
courts are, in order, Articles 8, 9, 3, 5 and 4.

The enactment of the Rome I Regulation and the drafting of Article 9(1) seem
to have reduced, at least during the first period, the judicial characterisation of
lois de police. Besides, only one case was rendered by a French court regarding
third states’ lois de police and, in appearance only, the court denied any influence
to overriding mandatory provisions emanating from a state not directly related
to the performance of the contract.

French courts usually give effect to express choice of law and they rarely
encounter dépecage. When no express choice is made, they quite readily accept
tacit or implicit choice, except in employment contracts.

French courts are comfortable with fixed rules; only a few decisions have
addressed escape clauses under the Rome I Regulation and it is difficult to draw
any consistent conclusion from these decisions.

While cases pertaining to Article 6 are infrequent, several decisions have
been rendered on the grounds of Article 5. French courts seem to be at ease
with Article 5(1) and reluctant to fall back on the escape clause, probably
because the grouping of contracts that the former involves makes the latter 1ess

relevant.
e
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. e
terise also
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4.1.3. Romell

At present, the application of the Rome II Regulation is mostly focused on

Articles 4 and 6. Under thR@M uTﬁ%NlDwRﬁN/TECTIeme

of loi de police has been found.

Compared to pre-Rome II camvmmgﬁsed by legal
uncertainty, the guidance provided (d seems to be
appreciated. Still, remain in terms of th
of direct damage. French courts seem to
whether they should apply Article 4 or Article 6 and
Article 6(2) enables them to apply Article 4 (i.e. when ‘an act of unfair

competition affects exclusively the interests of a specific competitor’). Generally
speaking, the escape clause included in Article 4(3) does not seem to be overused.

42. MAIN RECOMMENDATIONS

Edited by
So far, no specific changes to Eﬁyﬁ,ﬁt%ﬁlatio § e:{ recommended, More time
should be allowed for the developmen andgg;ys' gf%gﬁ}‘%ﬁe]?aw. Room
should also be left for preliminary rulings by the CJEU.

At the national level, some efforts could be made to improve the judicial
application of the Regulations. For instance, the Ministry of Justice could issue
a circular aiming to at least clarify the temporal, material and spatial scopes of
the two Regulations. Furthermore, there have been exchanges between the Cour
de cassation and the CJEU, which is highly valuable, but the benefits of this
relationship should flow more systematically towards lower court judges.

Finally, the question arisés whether, for the sake of uniformity, France should
denounce the 1955 Hague Convention on the Law Applicable to International

Sales of Goods and the 1973 Ha§u<: Convention on the Law Applicable to
Product Liability.

130
Cass. com,, 8 July 2020, No. 17-31536, bals!}lo:]rboﬁ'nargclgutl LAE 1 Regulation and

Arti
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130 2. Kapitel: Ausgangslage im IPR
Im September 199 edete die Expertengruppe »Groupe Européen de
Droit International P ean Groupe for Private International Law« einen

Vorschlag flir eine umfassende internationale Regelung des IPR der auBer
chen Haftung®, der inzwischen als Grundlage fiir die weiteren Uber
dient.

All diese neueren Vorhaben reichen bislang nicht tiber das Stadium von Diskus-
sionsvorschligen bzw. Vorentwiirfen hinaus. Wie das materielle Haftungsrecht, so
ist auch das TPR der Delikte gegenwirtig in weiten Bereichen nationales Recht®,

vom 26 - 28 998 1 Wiirzburg vorlag. Fiir Informationen iiber das Vorhaben und die Diskussions=
punkte siche Rolf Wagner EuZW 999 709; siche auch Strikwerda, WPNR 2000 774

13 Proposition pour tne convention européene sur la loi applicable aux obligations non con
les, Texte adopté lors de la réumon de Luxembourg du 25-27 septembre 998 (in franzosischer und eng*
lischer Fassung); die englische Fassung st abgedruckt in NILR 998, 465 ERPL 999, 46;
2000, 778, die franzosische in IPRax 999, 286. Zu dem Entwurf Jayme TPRax 999, 298;
ERPL 999, 45

4 In der Begriindung der Bundesregierung zur Erginzung des EGBGB von 999 un1
zum Deliktskollisionsrecht, BT-Drs  4/343, S.6 heilt es zu den Erfolgsaussichten des Vorhabers

Rates der EU »Mit emnem alsbaldigen Abschluss dieser Verhandlungen, deren Ausgang CIere“ :]St"lm
hen Umo

tractuel

doch nicht zu rechnen« Das vorliufige Scheitern der Bemiihungen der Europiisc
Griinbuch zur Verordnung »Rom Il« scheint diese Einschitzung bestitigen.

45 Die vorliegende Untersuchung bezieht neben den Lésungen der beiden Haager
und der nationalen Rechte auch die erwihnten Entwiirfe ein, wurden sie doch jeweils v
besetzten Gremien auf rechtsvergleichender Grundlage erarbeitet und sind insofern
méglichen {ibernationalen Konsens oder zumindest Kompromiss.

on )
[ndiz fir
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Drittes Kapitel:

Gemeinsamer Ausgangspunkt

»A premiére vue, il pourrait sembler que ce sujet ne
souléve pas des grandes difficultés, puisque la compé-
tence législative aussi bien que juridictionnelle dans le
domaine des actes illicites obéit 4 des régles générale-
ment admises en droit international privé.«

Bernard Dutoit’

[. Urspriinge?

Von den Anfingen bis weit ins 20. Jahrhundert hinein bestand im europiischen
Kollisionsrecht der auBervertraglichen Schadenshaftung tiber das Grundprinzip ei-
ne bemerkenswerte Einigkeit. Delikte wurden iiber die Jahrhunderte nach dem
Recht des Ortes beurteilt, an dem sie begangen worden waren (Lex Loci Delicti).
Die Tatortregel wurde nach heute herrschender Ansicht bereits im 12. und 13.
Jahrhundert, also der Friihzeit des europiischen Kollisionsrechts, entwickelt und
gehdrt somit zu dessen dltesten Regeln®. (Zuvor hatte bei Streitigkeiten von Perso-
nen verschiedener Rechtszugehorigkeit die Lex Fori dominiert, sofern man dem

! Mémorandum relatif aux actes illicites en droit international privé, S 9 Zifl. 2, in: Conférence de La
Haye de droit international privé, Actes et documents de la Onziéme session du 7 au 26 octobre 968
Tom.e H1, LaHaye 970 siche dann aber das oben, emngangs des 2. Teils wiedergegebene Ergebnis seiner
Studle;- ebenso (der erste Blick tiuscht vollstindig) Broggini Riv. dir int priv. proc. 995, 24 (248f))

sein oben, S.103 Fn. 1, wie enes Zitat.

ASlehe zu den Anfingen die genden Darstellungen von Erauw, De onrechtmatige daad in
Internationaal privaatrecht, 1982, S.25fF,; Hohloch, Das Deliktsstatut, 1984, S 7ff.;; Rohe, Zu den

Batiol, A des Deliktsstatuts 995, S. 61T, jeweils m zahlr. w Nachw.
» Anmerkung zum Fall Lautour ¢ veiwve Guirant, Rev. crit. 949, 89 (92) »la solution est une
anc1em_1es du droit international privée; Batiffol/Lagarde, DIP, No. 216, 285; Pierre Mayer, DIP,
V:lsloéliio(rll()trggditionelle en jurisprudence et en doctrine depuis le Moyen Ages; Bourel, Rec des
elders 1 de -11), S 251 (261); De Boer AA 992 521 (522): »Sinds jaar en dag gold in Nede-
het g WWer(ejld de notie dat internationale onrechtmatige daad wordt beheerst door het
Aguilar Be”{[:j; ischadeveroorzakenqe gebeurtenis zich voordeed: de lex loci r{elf(ti.«; Pérez Be-
Ctzuiley C‘; '4<1§‘? a (Hg.) Lecciones, S.299; Médl/Vékds Law of Conflicts, 228; aus der
i der th, hesc nchte, S.26f. er zihlt die Lex Loci Delicti zu den Fundamenten des [PR,,
die Lo LEC:ST Z¥]SC11€]?1 .50 und 1_338 gelegt wurden; Rabel, Conflict of Laws, I1 S 235,
the 130, centura S » h§ prm?lple unanimously established by the canomsts and later the statu
¥« Siche fiir eme Gegenauffassung Ehrenziveig, Int Enc. Comp L. Vol. III,
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dient.

s Hohloch, Deliktsstatut, S.8, 17, 21f., 24(F.; Erauw, Onrechtmatige daad, S 41; Rohe, Geltungsgrun-
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bestehe, »die fiir die Ubertretung der Strafgesetze hinsichtlich der Statutencollision
geltende Regel hier in bringen«'2. In spiteren Urteilen wird die
Lex Loci Delicti flir Schadensausgleich gelegentlich als ge-
meinrechtliche Regel bezeichnet, und man bemiiht sich kaum mehr um ihre be-
sondere Begriindung".

von der Tatortregel ausgehend — in der zweiten Hilfte des 19. Jahrhunderts eine ei-

h eltung
t n und
n ze des

Grenzrechts fast aller kontinental-curopiischen und siidamerikanischen Staaten«'®.
In der ersten Hilfte des 20. Jahrhunderts ergingen in vielen europdischen Staaten
grundlegende Urteile zur Geltung der Tatortregel im IPR' und auch die weiteren

121 12,1929, SeuffA 1 Nr 153 (Hervorh. d.d Verf.); ebenso OAG Jena 1835 und 1839 (ohne genau-
es Datum), SeuffA 2 Nr 118; OAG Cefle 28 5 1850, SeuffA 8 Nr 7; siche zu allen bereits Hohloch, De-
liktsstatut, S 37F.

3 Nachweise der ilteren Rspr. auch bei Bourel, Contlits de lois, S 24 Fn 41.

“ Siehe Holiloch, Delikesstatut, fiir den franzésischen Code civil, S.32fF., und das Ssterreichische
ABGB, S 34 n1. Nachw.; ob Art.9 Abs 2 des italienischen Codice civile von 1865 tatsichlich die Tatortre~
gel enthielt, war nicht unumstritten, vgl etwa den Hinweis Rabels, Conflict of Laws, 11, S 236, Fn 20
auf Fedozzi

"5 Wobei in den frithen franzésischen Urteilen oft unklar blieb, ob sie bei Inlandstaten die Lex Fori
oder die Lex Loci Delicti anwendeten, vgl Hohloch, Delikesstatut, S 33 und Fn 150; Role, Geltungs-

$.67 Witklich unmissverstindlich ist erst die Entscheidung der Conr de Cassation 25 5 1948 im
Lautour  Veuve Rev. crit 949, 89 Anm  Batiffol; siehe aus der schweizerischen Rspr BG
1896, BGE 22, 471 486) und aus dem frithen 20 Jahrhundertz B. BG14. 909, BGE 3511477
BG 56. 97 4311309 (3 6)
Vergleiche oben, S.57fF
Zu ibr unten, S 155,

So Frankenstein, IPR, 11 (1929) S.358 m. zahlr, Nachw. Rabel, Conflict of Laws, II S 235: »The
-l generally adopted today« und S 253: »The advantages of the principle of the lex loci delicti

. ;‘:jtl’g;ng enough to have secured to1t  almost universal adherence.« Batiffol, Anmerkung zu
o ¢ Guiraud, Rev. ent - 949 89 (92): »accord & peu prés unanune« Holloch, Deliksstatut,

. zahlr w, Nachw
CODllfllCt of Laws, 11, S 235f, und Fn 20 ztiert Urteile aus Osterreich (1910, 913), Belgien
aﬂmimnrle (1.905), Brankreich (1936, »the first formal confirmation of the rule [. .] which

€ verweist aber auch auf Urteile von 905 und  888) Dentschland (seit 829 stindige

1 .
(1933 ( ;);)5 926, 937), Italien (1938), den Niederdanden (1927 931) Nonwegen (1905)
» 935) und der Scureiz (1896, 909 9 7 925 etc.)
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Es handelt sich um Frankreich®®, Belgien, Luxemburg, Schweden, Norwegen, Dédnemark, Bulga-
rien sowie un den Kleinstaat Andorra” . In Finnland herrscht ebenfalls Einigkeit iiber die Gel-
tung der Lex Loci Delicti, wenn auch noch keine entsprechende Gesetzgebung oder
(hdchstrichterliche) Rechtsprechung existiert™.

Die aktuellen Gesetzgebungsvorschlige sehen ebenfalls fast alle diese Lésung vor.

So der Vorschlag der niederlindischen Staatscommissie voor IPR von 1996% und der auf
ihm beruhende niederlindische Regierungsentwurf von 1999, der Entwurf eines I11. Teils
des Zivilkodex der Russischen Féderation von 1996*" und schlieBlich der Vorentwurf des Mi-
nisterrates der EU flir ein EU-weites IPR der aullervertraglichen Haftung32.

Nach dem IPR-Gesetz der Schweiz, der ungarischen Gesetzesverordnung zum
PR und der gegenwirtigen niederlindischen Rechtsprechung® gilt die Tatortregel

2% Auch der Vorentwurf fiir eine gesetzliche Fassung des _franzdsischen IPR von 1970 (»Projet de loi
complétant le code civil en matiére de droit international privé«) von 1970, Text: Rev. crit 1970, 832,
sah in Art. 2312 die Tatortregel vor: »Les obligations non contractuelles sont régies par la loi du lieu ou
est survenu le fait dont elles résultent«

21 Frankreich: stindige Rechtsprechung, bestitigt durch franzdsische Cotir de Cassation 25.5 1948, Rev.
crit. 1949, 89 (Lantowr ¢ vetve Guirauf) = Ancel/Lequette, Grands arréts de dip, No 19 (S. 1471f.) sowie
unlingst durch Cour de Cassation (1re Ch civ) 14.1 1997 (Soc Gordon and Breach Publishers et autres ¢ As-
sociation The American Institute of Physics et autres), Rev. crit 1997, 504 Anm Bischoff = D 1997, 177; w.
Nachw. bei Batiffol/Lagarde, DIP, 11, Rn 557 und Fn 2; Belgien: stindige Rechtsprechung , ausdriicklich
z B. Hof van Cassatie 17 5 1957 (Bologne ¢ Sainte), Pas., 1957, 1, 1111 = Rev. crit. 1958, 339 Anm. Lous-
sonarn und unlingst wieder Hof van Cassatie 29.4. 1996, Rechtsk Weekbl 1996/97, 812 Anm Meeusen;
Luxenmburg: Conr d’appel lux 22 12 1916, Pas lux. 10 14; Tiib. Luxenbourg 14.7 1959, Pas lux 17 501;
Tiib. Luxemburg 7 4. 1965, Pas lux 19 549; aus der Lit : Schockweiler, DIP luxembourgeois, S. 148fF.;
Huss, Clunet, 1971, 140 (148f.); Bernecker, RabelsZ 27 (1962/63), 263 (307 Fn 334 m zahlr Nachw.);
Schweden: Hogsta Domstol 20 9 1933, NJA 1933, 364 = RabelsZ 1933, 931: Verkehrsunfall zwischen
Schweden in Norwegen, nach norwegischem Tatortrecht beurteilt; ebenso HD 2 12 1935, NJA 1935,
585 = RabelsZ 1936, 624; ferner HD 18 4 1936, NJA 1936, 291 = RabelsZ 1940741, 834: Zusam-
ll.‘lenstoﬁ zwischen schwedischem und dinischem Schiff auf der Themse; siche aus der Lit Setlr, Interna-
tionalla afFirstvister, 989, S 33f. Witte, Landesbericht Schweden, S. 13, in: Ch. von Bar (Hg ) Delikts-
techtin Europa; Nornwegen: Obergericht Christiana 15 12 905, Clunet 907 852; Ddnemark: Oberster Ge-

956,U 954,772 RabelsZ 20 955), 509 Verkehrsunfall m Belgien; See-  d Han

Kopenhagen 23 956, Clunet 960, 495; 982, 82, S 886 (Appellationsgericht); der
Lﬂoﬂeov:ky Danish Private international Law, S 497 Dahl/Melchior/Rehof/ Tannm, Danish Law 1
European Perspective; Sieshy, Laerebog International privatret, S 21 Allan, Dansk international

och procesret, S 340fF; Bulgavien: Popov, RabelsZ 4 977), 726 (734); Andorra: JDA 984,
Rach Rau, RabelsZ, 53 989) 207 (223)

Klami, p11. Finnland, 986, 38
Art.  Abs

betreffende h

des Entwurfes, anders noch Art.95 der niederlindischen »Schets van een algemene
et mternationaal privaatrecht« die die Tatortregel subsidiir vorsahen sieche  deren
Charakter etwa Kokkini-Iatridon Boele- Woelki, NIPR. 992, 524
Art.3 Abs,
1 ,
259 des russischen Entwurfes; schon Art 26 Abs. 4 des Gesetzes iiber die Grundlagen der Zi-

der UdSSR sah die Geltung des Tatortrechts vor.
. Abs.  des Vorentwurfes
¢ .
seit der Entscheidung des Hoge Raad 8.3. 938, NJ 939 69 (Ooicvaar) unzweifelhaft
nach der Entscheidung des Hoge Raad 9 993 NJ 994, 622 (COVA-arrest) aber

siche aus der Lit De Boer AA 992,52 (522f): Der Tatort stehe an dritter Stelle der
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subsidiir®*. Auch die »Europiische Gruppe fiir IPR« hat den Tatort in ihrem Vor-
schlag fiir eine e sche ion zum IPR der auBBerver hen Haftung
von 1998 »erst« zwe der Ankniipfungspunkte g %

Angesichts dieser weitreichenden Ubereinstimmung verwundert nicht, dass die
Tatortregel schlieBlich auch in den beiden Haager Ubereinkommen zum Interna-
tionalen Deliktsrecht eine zentrale Rolle spielt. Nach Art.3 des Verkehrsunfall-
{ibereinkommens gilt grundsitzlich das Recht des Unfallortes und nach Art. 4 des
Produkthaftungsiibereinkommens ist der Verletzungsort mafgeblich, allerdings in
Kombination mit einem weiteren Ankniipfungspunkt™.

SchlieBlich war in Art 10 des Vorentwurfes der EG-Konumission von 1972 fiir die auBer-
vertragliche Haftung grundsitelich die Beurteilung nach dem Reecht des Staates vorgesehen,
»in dem das Ereignis eingetreten iste.

Allein im irischen TPR scheint man der Tatortregel keine hervorgehobene Stel-
lung einriumen zu wollen®.

Die Beurteilung auBervertraglicher Schadensersatzanspriiche nach dem Recht
des Tatortes ist also eine wahilich gemeineuropiische Losung.

Wird das Internationale Deliktsrecht der einzelnen Linder niher betrachtet, so
findet die Gemeinsamkeit heute allerdings schnell ein Ende. Beziiglich der ange-
messenen Losung einzelner Probleme und der Behandlung ganzer Fallgruppen exi-
stieren im Internationalen Deliktsrecht der Gegenwart erhebliche Unterschiede,

punkt — heute vollig d. In der Literatur wurde daher auch fiir diejenigen
Linder, in denen die gel in den Gesetzen als Grundregel vorgesehen 1st,
Anki A. vai 8: delictt hss
kept as the spi

M bs.2d es,

GesetzesVO zum 1PR

3 Art 3 Abs.3 des Vorschlages

36 7Zu den Griinden fiir diese »Einschrinkunge im Internationalen Produkt}mftuﬂgsrecht
S 262fF., 278f.

37 Niher unten, S. 166f.

% Niemeyer, Zur Methodik des IPR, 1894, S.21.

3 Siche aber die Unterschiede der Internationalen Privatrechte, auf die
IPR, S.11ff., hinweist

Niemeyer, 20t
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konstatiert, tatsichlich sei sie »bloB noch ein von vielerlei Ausnahmen durchbro-
chener Ausgangspunkt fiir die Arbeit am auBervertraglichen Haftungsrecht«*,

III. Weiterer Gang der Untersuchung

In der zweiten Hilfte des 20. Jahrhunderts wurde immer wieder Unbehagen und
Unzufriedenheit mit der Tatortregel geduBert. Angesichts dieser Kritik gilt es zu-
nichst zu klaren, welche Griinde es fiir die Tatortregel und ihre bemerkenswerte
Verbreitung gibt*!, ob Alternativen existieren, welche Erfahrungen mit diesen im
geltenden Recht bislang gemacht wurden und welche Zukunft sie in Europa besit-
zen konnten®.

Als besonders schwierig hat sich die Konkretisierung der Tatortregel bei den so-
genannten Distanzdelikten erwiesen. Wird der Tatort in den einzelnen Rechtsord—
nungen unterschiedlich konkretisiert, so beeintrichtigt dies die Einheitlichkeit der
Lésungen im europdischen Rechtsraum. Gleiches gilt, wenn in den Rechtsord-
nungen unter unterschiedlichen Voraussetzungen Ausnahmen von der Tatortregel
gemacht werden. Eine Betrachtung, die ein gesamteuropiisches Bild aufzuzeigen
sucht, hat sich daher zentral mit diesen Fragen auseinander zu setzen™,

Differenzen bei der Ankniipfung kénnen sich ferner ergeben, wenn dem De-
liktsstatut in den einzelnen Lindern ein unterschiedlicher Anwendungsbereich
eingeriumt wird, unterschiedlich qualifiziert wird, und — was die Ankniipfung im
Ergebnis betrifft — eine unterschiedliche Haltung zum Umfang der Verweisung
emngenommen wird. Die weiteren Kapitel sind daher diesen Fragen gewidmet*,

Im Anschluss kann auf Grundlage der rechtsvergleichenden Erkenntnisse in eini-
gen Fallstudien gezeigt werden, welche Konsequenzen die Zersplitterung des euro-
pdischen Deliktskollisionsrechts in Einzelfillen heute hat*s.

Am Ende des zweiten Teils der Untersuchung erfolgt eine Gesamtwiirdigung, in
der die Ergebnisse der europiischen Bestandsaufnahme zusammengefasst und Fol-

aus dem Vorgefundenen fiir eine gesamteuropiische wissenschaftliche
ng und Lehre des Gebietes gezogen werden*.

V5. fak-

weiterhin
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schre De
und der
Beur der

he Wiirdigung einer Handl
mmen, an dem die Hanc

dem Recht des Ortes vorgeno
den beteiligten Ordnu igsint

Dies wurde als gerecht und als eressen angemessen an-
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Als sich das zivile Deliktskollisionsrecht im 19. Jahrhundert vom Strafreche
emanzipierte, wurde kaum problematisiert, ob hieraus Konsequenzen zu ziehen
waren. Die Geltung der Tatortregel auch im Zivilrecht wurde als »selbstverstindlich

angeschen«'?. Das Fehlen einer eige Begriindun der Literatur
geradezu als der »Geburtsfehler« der chen Delikt egel bezeich-
net'!.

Die lange Prigung durch das Strafrecht spiegelt sich nicht zuletzt in der Auftas-
sung wider, die deliktsrechtlichen Vors -
ten wie das Strafrecht der Aufrechterha -
neren Friedens am Tatort. Diese Uberz -
vilrechdichen Begriindung findet in der Meinung Ausdruck, die Vorschriften des
Deliktsrecht zihlten zu den »lois de stireté et de police« im Sinne des Art.3 Abs. 1
des Code civil, die von der franzdsischen Cour de Cassation'2, dem belgischen Hof van
Cassatie’® und der luxemburgischen Rechtsprechung'* noch heute vertreten wird.

1. Moderne Begriindungen

In einigen Lindern wirkten die Einfliisse des Straftechts im IPR der Delikte bis in
die zweite Hilfte des 20. Jahrhunderts fort, und es finden sich selbst in dieser Zeit
noch hochtsgerichtliche Urteile, die mit Parallelen zum Strafrecht argumentieren®.
Aus gesamteuropiischer Perspektive betrachtet ist die Dominanz des Strafrechts
heute jedoch iiberwunden. Stellvertretend fiir den heutigen Stand der Entwicklung
stehen etwa Urteile des belgischen Hof van Cassatie, der Cour dappel d’ Anvers oder des
OLG Wien, in denen die Gerichte jeweils ausdriicklich festhalten, dass zivilrechtli-

10 Hohloch, Deliktsstatut, z B. S 260

(43)
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che Anspriiche ungeachtet parallel verlaufender Strafverfahren und dem dort ange-
wendeten Recht anzukniipfen sind'®.

Zur Losung des zivilen Delikts- vom Strafrecht und zur Suche nach eigenstandi-
gen Geltungsgriinden trug niche zuletzt die verinderte Rolle bei, die dem zivil-
rechtlichen Schadensausgleichs im 20. Jahrhundert zukam'”: Am Ubergang vom
19. ins 20. Jahrhundert verinderte sich der Schwerpunkt des materiellen Delikts-
rechts und, mit einer gewissen Verzogerung, auch derjenige des Deliktskoordina-
tionsrechts. Statt der Vorsatzdelikte iiberwogen nun die Fahrlissigkeitstaten und
wurden zahlreiche und praktisch wichtige verschuldensunabhingige Haftungs-
griinde geschaffen'®. Als neue Akteure betraten die Haftpflichtversicherer die Biih-
ne und der kollektive Schadensausgleich geriet zunechmend ins Blickfeld. Diese
Verinderungen im materiellen Deliktsrecht spiegelten sich im Fallmaterial des In-
ternationalen Deliktsrecht wider. Statt der Anspriiche aus auBerchelichem Ge-
schlechtsverkehr und Briefdelikten stehen heute — wie eingangs gesehen'® — Stra-
Benverkehrsdelikte im Vordergrund, Unfille im Freizeitbereich, Fille aus dem in-
ternationalen Wirtschaftsrecht, insbesondere Produkthaftungsfille und Wettbe-
werbsverstoBe, Pressedelikte und Umwelthaftungsfille. Mit der Haftung fur immer
fernere Schiden ergaben sich fiir das IPR neue Probleme der Distanzdelikte. Dies
alles machte eine neue, flir das Zivilrecht eigenstindige Begriindung der Tatortre-
gel erforderlich, die im 19. Jahrhundert noch nicht geleistet worden war.

Seither wurden in Europa eine ganze Reihe von Argumenten flir die Tatortregel
angefiihrt. In den aktuellen europiischen Gesamtdarstellungen finden sie allerdings
kaum noch Erwihnung. Zum Teil wird die Tatortregel einfach vorausgesetzt, zum
Teil wird sie mit dem Hinweis auf ihre allgemeine Akzeptanz legitimiert, zum Teil
werden cinzelne Griinde fiir ihre Geltung angegeben, und man geht schnell zu spe-
ziellen Problemen, insbesondere dem der Distanzdelikte iber®.

' Hofvan Cassatiel7.5. 1957 (Bologne c. Sainte), Pas. 1957 11111 (d anz hatte wegen der Ni-
he des Zivil- zum Strafverfahven noch das im Strafverfahren maBgebli tauch im Zivilverfahren
angewendet) Cour d’appel @’ Anvers 4 2. 987 Pas. 987 66 (in Belgien wurde emn Strafverfahren we-
gen Fhebmchs eingeleitet; dessen ungeachtet wurden die zivilrechtlichen Anspriiche nach dem nieder-
Tindischen Heimatrecht der Eheleute beurteilt); OLG Wien 984, IPRE 2/84 (Strafverfahren

n Osterreich durchgeflihrt, zivilrechtliche Anspriiche dessen ungeachtet nach
Tatortrecht beurteilt). Siehe aus der Lit stellvertretend Strikwerda, Inleiding,

N 796 Morris (McClean), Conflict of Laws, S.354; Loussouart/Bourel, DIP, No  79; Miaja de la Mue-
IB, 11, S 395 (Bouza Vidal)

Sl.ehe stellvertr, Lotissouarn/Bonrel, DIP, No 79

Siehe zu dem Wandel des Fallmaterials 1m Internationalen Deliktsrecht mm 20. Jahrhundert stell-
Contlict of Laws, S.353; Strikiverda Inleiding, Rn. 80, Miaja de la Mucla, DIP,
Ch von Bay IPR 11, Rn 653; Hohloch, Deliktsstatut, S.53 109 Rofe, Geltungs-

$.123¢,
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Wird heute nach den Geltungsgriinden der Tatortregel gefragt, so ist erstens fest-
zustellen, dass sich diese Regel nicht auf einen einzigen, iiberragenden und allum-
fassenden Geltungsgrund zuriickflihren lasst?l. Zu ihrer Begriindung dienen eine
Vielzahl einzelner, einander Gberschneidender Argumente. Das Fehlen eines sol-
chen hervorragenden Geltungsgrundes diirfte nicht zuletzt auch die Ursache der
eingangs schon zitierten Unsicherheiten hinsichtlich der Berechtigung dieser
Grundregel sein.

Zweitens sind die Geltungsgriinde, die in den verschiedenen R
fiir die Tatortregel angeflihrt werden, unabhingig davon, wie die
im Binzelnen ausgestaltet sind. Die Tatortregel wird also systemneutral begriindet?,
Die Suche nach ihren Geltungsgriinden kann daher ohne weiteres als gesamteuro-
piische angegangen werden.

1. Einzelne Geltungsgriinde

Im Einzelnen werden heute folgende Geltungsgriinde der Tatortregel genannt®:

a) Beste der denkbaren Neutra wir
sei unter allen in Betra enden die
Regel vor dem sch Ereignis and
ihre Interessen sich erstmals

punke fiir die kollisionsrechtliche
werde der Zufilligkeit der deliktis
sten gerecht®.
Fine wirkliche Alternative gebe es nicht®®. Trotz des {ibereinstimmenden Inter-

tit aus®

21 S0 schon Rabel, Conflict of Laws, I, S 251; Bourel, Conflits de lois, S 53

2 §g auch eines der Ergebnisse der Untersuchung von Rohe, Geltungsgriinde, S 217

2 Die folgenden Literaturnachweise stehen wiederum stellvertretend fir viele.

2 Busch, Ubiquititsregel, B.S. 92

Nachdriicklich Busch, Ubiquititsregel, z.B. S 92f.: »Es ware wichtig, von der inhaltsleeren

tivbedeutung der Zufilligkeit 1m internationalen Privatrecht wegzukommen, den Weg fre1 z4
chen fiir eme Argumentation, die m der Zufilligkeit der Interessenkollision e1ne Reechtfertigung
Ankniipfung an den Tatort erblickte

% Siche etwa Batiffol Lagarde, DIP. 1, No 285: »ce rattachement est, de maniere
qu’offre objectivement la matiereq,  No.556; m gleichem Sinne z B Machado, Ligoes,
sholich Role, Geltungsgriinde, S.236, der davon spricht, »dass Tatortrecht aus
mangels Vorliegen anderer Anknii pfungspunkte  hiufig zu Recht eingreift«
statut, S 267f.

27 Dagzu ausfiihrich unten, S 1514
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b) Einfachheit, Praktikabilitit, Effizienz: Auch ihre Einfachheit, Praktikabilitit und
Effizienz spreche flir diese Regel. Meist sei es unproblematisch, den Tatort zu be-
stimmen®. Da in Europa meist eine besondere Zustandigkeit des Gerichtes am Tat-
ort bestehe®, fiihre die Tatortregel hiufig zu einer Anwendung der Lex Fori; die
Regel ermdgliche so einen Gleichlauf von Zustindigkeit und anwendbarem Recht
und erlaube den Gerichten, das bekannte eigene Recht anzuwenden®'. Daher sei
die Ankniipfung an den Tatort in der Regel die am wenigsten aufwendige, kosten-
giinstigste und effizienteste Losung. Zugleich sei es die Losung, bei der die fehlerlo-
se Anwendung des materiellen Rechts am wahrscheinlichsten sei. (Garantiert ist
der Gleichlauf von internationaler Zustindigkeit und anwendbarem Recht aller-
dings nicht, da die Klage auch am allgemeinen Gerichtsstand des Beklagten erho-
ben werden kann und dieser Ort mit dem Tatort nicht identisch sein muss.)

0 Rechtssicherheit. In der Vielzahl der Fille fubrt die Tatortregel dazu, dass man,
sobald man sich im Gebiet eines Landes bewegt, bereits unmittelbar nach und sogar
schon vor einer eventuellen unerlaubten Handlung weill, nach welchem Recht
Anspriiche aus einem Haftungsfall zu beurteilen sind®. Die meisten anderen Lo-
sungen sind dagegen von Unwigbarkeiten abhingig, etwa der — vor dem schadi-
genden Ereignis ungewissen — Herkunft der Beteiligten, dem Ort der Registrie-
rung der beteiligten Verkehrsmittel, dem Ort, an dem geklagt wird® oder dem un-
gewissen Ausgang einer Gesamtabwigung aller Umstinde*, Wiirde etwa an die
Herkunft einer der Parteien angekniipft, so wire das maBgebliche Recht fiir die an-
dere Partel nicht vorhersehbar® und es kénnte zu Deckungsliicken kommen, ge-
gen die moglicherweise nicht angemessen Vorsorge getroffen wurde. Losungen, die
mit der Kombination verschiedener Kriterien arbeiten, sind in der Regel uniiber-

# Pierre Mayer, DIP, No.678: Batiffol/ Lagarde, DIP, 11, No 556; Miaja de la Muela, DIP, 11, S 396 (Bou-
&a Vidal); Meeusen, Anm. zu Hof van Cassatie 29.4. 1996, Rechtsk. Weekbl 1996/97, 812 (814). —Krit
" Argument der Neutralitit Rolie, Geltungsgriinde, S.236.
Loussouarn Bourel, DTP, No 79 und schon Rabel, Conflict of Laws, 11, S.253; aus der Rspr etwa
. 7 992, BGHZ 9,137 (Ttirkeivrlauber)
Siehe 2.B. Art 3 Ziff. 3 EuGVU Art. 46 des franzésischen Nouv. Code de Proc Civ, 32 der
ZPO usw

3 p;
Pierre Mayer, DIP, No.678; vgl Ch won Bar, DIP, I Rn.655: ein »wichtiger Grund fiir ilir Behar-
Bei mehreren Gerichtsstinden setzt dies natiirlich voraus, dass die Tatortregel an allen Gerichts-
befolgt wird.

S0 bej I . .
el der Theorie, die das materielle Haftungsrecht des Forums anwenden will, dazu unten,
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sichtlich und ihre Ergebnisse schwer zu iiberschauen. Ansitze, die sich auf Gesamt-
abwigungen stiitzen™, gehen einher mit Rechtsunsicherheit.

4
re i
st €

nem Recht beurteilt werden.

Sei eine Handlung sowohl straf- als auch zivilrechtlich relevant, so kénne es zu
Uberschneidungen in den Funktionen von Straf- und Zivilrecht ko den-
falls in manchen Fillen diene es dem Rechtsfrieden und werde es von
Laien erwartet, dass sie einheitlich nach dem Recht des Tatortes beurteilt wiirden?’.

Die Konsequenzen eines Deliktes en in der Regel in erster Linie den
Staat, auf dessen Territorium sie veru urden®. Der Tatortstaat habe ein In-
teresse daran, im Inland verletzte Interessen nach seinen MaBstaben zu schiitzen.
Neben dem Schadensausgleich sei wichtiger Zweck des Haftungsrechts, die Sozial-
bezi der Menschen zu ordnen und Gesetzesverletzungen zu verhindern.
Solc nden und priventiven Effekte gingen auch von zivilrechtlichen Haf-
tungsnormen aus. Zudem wiirden durch eine Ha rdnung oder den Ver-
zicht auf'sie individuelle Freiheitsriume gegeneina grenzt”. Um diese Ef-
fekte zu erreichen, sei der einzelne Staat darauf angewiesen, Delikte auf seinem
Territorium unabhingig von der Herkunft der Beteiligten nach seinem Recht zu
beurteilen.

Jeder Staat sei letztlich nicht nur am intensivsten interessiert, sondern auch am
besten in der Lage, die Verhiltnisse und Gegebenheiten auf seinem Territorium zu

€

ner dor
ellen R
rmiBig
geschiitzt werden sollen''.
SchlieBlich bestiinden in einigen, wirtschaftlich relevanten Teilmaterien des
liktsrechts spezielle staatliche Interessen daran, Taten, die sich auf dem

3 Zu einem Ansatz niher unten, S. 1644f.
37 Rohe, Gelt nde, S.239ff., der aber z.B. StraBenverkehrsunfille hiervon ausnehmen
S 254.

3 Pierre Mayer, DIP, No.678; Cheshire and North (North/Fawcett), PIL (12th ed), S 529. /

% Zur »Abgrenzung von Freiheitsriumens als sozialer Funktion des Deliktsrechts Esscr
Schuldrecht, 11, BT, Teilband 2, §53 3

4 Sg schon L von Bar, Theorie und Praxis, 11, 1889, S.118

' Rohe, Geltungsgriinde, S.221
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Staatsgebiet auswirken, nach dem eigenen Haftungsrecht zu beurteilen, so insbe-
sondere im Internationalen Wettbewerbsrecht*.

e) Parteferwartungen und Parteiinteressen, Gerechtigkeit. Dic Anwendung des Rechts
am Tatort entspreche schlief3lich am besten den legitimen Erwartungen der Partei-
en und set flir sie die gerechteste und verniinftigste Losung®.

Wie schon in den Friihzeiten des Deliktskollisionsrechts, so wird heute argu-
mentiert, jeder habe die Gesetze und Standards des Landes und sozialen Umfeldes
zu beachten, in dem er sich aufhalte. Zum Zeitpunkt der Schidigung handle die
Person im Geltungsbereich dieses Rechts, den Anforderungen dieses Rechts (aber
auch nur dieses Rechts) miissten ihre Handlungen gentigen und gerecht werden
Wer sich ins Ausland begebe, nehme die eigenen Haftungsstandards nicht mit, son-
dern habe sich auf die im Aufenthaltsstaat geltenden MaBstibe auch der auBerver-
traglichen Haftung einzustellen. Dies werde von den Beteiligten auch allgemein er-
wartet, akzeptiert und als gerecht empfunden*.

Der Einzelne habe ein erhebliches Interesse daran, »dass jeder sein Verhalten so
einrichtet, wie es der Rechtsordnung des Tatortstaates entspricht«®®. Er besitzt so ei-
nerseits einen sicheren MafBstab fiir die an ihn gestellten Erwartungen und die eige-
nen Haftungsrisiken, andererseits erhilt er eine sichere Leitlinie flir seine Erwartun-
gen beziiglich des Verhaltens und einer moglichen Haftung seiner Mitmenschen®.

Eine Beurteilung z.B. nach dem Recht der Herkunft eines der Beteiligten statt
nach dem Recht des Tatortes sei ungerecht. Wiirden Personen mit auswirtiger Her-
kunft nach ihrem Heimatrecht beurteilt und sie von der Haftung ausgenommen
oder miissten sie im Gegenteil schirfer als Inlinder haften, oder wiirden Opfer aus
dem Ausland anders als inlindische Opfer einer unerlaubten Handlung behandelt, so
wiirden sie ein mit dem allgemeinen Rechtsbewusstsein und der Rechtssicherheit
unvertrigliches Privileg oder eine ebenso unvertrigliche Belastung erfahren®.

Gegen die Beurteilung nach einem anderen als dem Tatortrecht wurde schlie3-
lich schon frith eingewandt, es wire ungerecht und mit der erforderlichen R echtssi-

unvereinbar, wenn derjenige, der am Tatort »vollkommen erlaubt« handel,
rechnen miisse, »dass irgendein auswirtiger Staat mit Bezug auf einen ihm

2z
'u dieser unten, S 324fF.
Siehe (wiederum stellvertr) Morris (McClean), Conflict of Laws, S 356; Cheshire and North

PIL, S 396; Cheshire and North (North/Faweetf) PIL (12th ed) S.529; dhnlich
und Py, 'DIP- No 79 und Batiffol Lagarde, DIP. [I, No 556; siche auch schon L. von Bar,
a5, IS 8 Fiir emne stirkere Beriicksichtigung des Rechts des Schiidigers bei der Ver-

dagegen Rolie, Geltungsgriinde, S 2271, 236 252, zu dieser Ansicht 1m Rahmen der
unten, S 206f,
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gen — dem die Sta origkeit doch auch nicht immer im Gesicht
em Riicken geschr ht—an diesem Handeln Anstof nimmt«* und

an das Verhalten eine Haftung kniipft. Der Schidiger miisse Gelegenheit gehabt ha-
ben, sich auf die (haftungsrechtlichen) Anforderungen an sein Handeln einzustel-
len®. Der Geschidigte dagegen miisse darauf vertrauen diirfen, dass seine Rechts-

u rden, wie dies
d sei®. Die Tato
n aller, die im g

sozialen Umfeld am Tatort agierten, und sei daher eminent gerecht.

2. Die Geltungsgriinde im konkreten Fall

Die genannten Geltungsgriinde sollen kurz anhand zweier Standardfille aus dem
europiischen Haftpflichtrecht tiberpriift werden:

Im ersten Fall kollidieren in England ein von einem Dinen gesteuerter und ein von einem

D Fah-
re hge-
w nen-

sich

in Sc

ig ve

zensgeld wegen des Verlustes.

Die Tatortregel fithrt i beiden Fillen dazu, dass weder das Heimatrecht der e1-
nen noch der anderen Partei zur Anwendung gelangt, auf kollisionsrechtlicher Ebene
also keine Partei durch die Geleung des gewohnten Rechts bevorzugt oder benach-
teiligt wird. Die Tatortregel 1st insoweit neutral. Bei solchen remen Ortsdelikten 1st
der Tatort leicht zu bestimmen und herrscht iiber das anwendbare Recht ohne wet-
teres Klarheit. Das maBgebliche Recht kdnnte sogar schon vor emen eventuellen
Haftpflichtfall vorausgeschen werden, die Parteien also (in beiden Fillen allerdings
wohl nur theoretisch) versuchen, sich gegen eventuelle Deckungsliicken am U_n'
fallort im Vorhinein zu versichern. Die Beurteilung eines Verkehrsunfalles der sich
n England ereignete, nach englischem und eimnes Freizeitunfalles, der sich . Oster
reich zutrug, nach Gsterreichischem Recht wird die Parteien kaum iib
wird leicht akzeptiert und nicht als ungerecht empfunden Die Tatortregel f‘jhrt
solchen Standardfillen also tatsichlich zu kollisionsrechtlicher Gerechtigkelt:

ité de
I yon Bar, Theorie und Praxis, II, S 117, 119; dhnlich schon Brocher, Nouveal Traite

No.127.
4 Busch, Ubiquititstegel, z B. S 192.
50 Busch, Ubiquiti z.13. S.192. S
31 Zur zentralen B ng dieser Fallgruppe fiir das Internationale Deliktsrecht oben, >

zahlr. Hinw. auf europiische Leitentscheidungen
52 Siche zu Unfillen im Freizeitbereich die Nachw. oben, S 124£.
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Ob die Tatortregel einen Gleichlauf von Zustindigkeit und anwendbarem Recht
zur Folge hat und auch insofern zur praktisch effizientesten, einfachsten und ko-
stenglinstigsten Losung flihrt, hingt davon ab, ob im Streitfall in England oder
Osterreich geklagt wiirde oder sich die Geschidigten zu einer Klage im niher gele-
genen Wohnsitzstaat des Schidigers entschlieBen.

Ob tatsichlich Interessen des Tatortstaates an der Durchsetzung des inlindischen
Haftungsrechts bestehen und welche dies sein sollen, ist bei Unfillen zwischen Per-
sonen mit gewohnlichem Aufenthalt auBerhalb des Tatortstaates dagegen ausge-
sprochen zweifelhaft. Aspekte der Wahrung des Rechtsfriedens und vor allem der
Gleichbehandlung mit anderen inlindischen Unfillen diirften erst bei Beteiligung
mindestens eines Inlinders einschligig werden; der Versorgungsaspekt des Haf-
tungsrechts ist bei auslindischem gewdhnlichen Aufenthalt der Beteiligten sowie
angesichts der materiellrechtlichen Standards, die in den fiir die Beurteilung des
Falles in Betracht kommenden auslindischen Haftungsrechten herrschen, fiir den
Tatortstaat ohne Bedeutung.

Insgesamt spricht in Standardfillen aber tatsichlich vieles fiir die Tatortregel.

III. Kritik

Dennoch wurde gegen die meisten der genannten Geltungsgriinde auch in Europa
Kritik vorgebracht®:

So wurde die Tatortregel als zu starr und unflexibel angesehen, um den zahlrei-
chen unterschiedlichen Fallkonstellationen der auBervertraglichen Haftung gerecht
werden zu konnen®. Bei Unfillen auf einer Reise durch mehrere Linder oder bei
nur kurzfr Aufenthalt im Ausland konne sie zu zu n oder sogar will-
kiirlichen issen flihren, insbesondere wenn beide en aus demselben

Ubelﬂ?liCk etwa bei Morris (McClean), Conflict of Laws, S.356; Binchy, Irish Conflicts of Law,
A;‘“Jﬂ d_ﬂ la Muela, DIP 11, S. 396 . (Bouza Vidal) zur verbreiteten Kritik i den USA und der Dis-
ort siche die gesammelten Aufsitze m Shreve (Hg ), A Conlflict-of-Laws Anthology, Cincinna-

997: aushiihrlich zur »Krise« des Tatortprinzips« und den Entwicklungen in den USA Hoh-
S 1216 26fF.

Geltungsgrﬁnde, S.236
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wurden Fallkonstellationen angefiihrt, in denen sich das Delikt iiber mehrere Léin-
der ausdehnte und der Tatort durchaus nicht ohne Schwierigkeiten zu bestimmen
wars”. Rechtssicherheit bestehe bei der Tatortregel nur, solange der Tatort feststehe
oder zumindest feststellbar sei, was bei reinen Vermagensdelikten und manchen
Distanzdelikten nicht unbedingt gewihrleistet set.

Ob ein Gleichlauf von Zustindigkeit und anwendbarem Recht erstrebenswert
und im Internationalen Deliktsrecht fiir die Bestimmung des anwendbaren Haf-
tungsrechts wirklich maBgeblich sein kann, ist héchst fraglich. Hielte man ihn fiir
vorteilhaft, lieBe er sich am konsequentesten, zuverlissigsten und ehrlichsten statt
durch die Tatortregel durch eine grundsitzliche Anwendung der Lex Fori errei-
chen.

Gegen die Argumentation mit den 6ffentlichen Interessen des Tatortstaates wur-
de eingewandt, dass der Tatortstaat keineswegs immer ein Interesse daran haben
muss, dass die zivilrechtlichen Folgen eines Deliktes, das sich auf seinem Territori-
um ereignete, nach seinem Recht beurteilt werden. Fin solches 6ffentliches Inter-
esse ist — wie in beiden Beispielsfillen gesehen — insbesondere zweifelhaft, wenn ei-
ne unerlaubte Handlung zwischen Personen stattfindet, die sich nur kurzfristig 1im
Inland aufhalten.

Ob ein Staat durch die Geltung des eige srechts in Fallen mit Aus-
landsberithrung tatsichlich Verhaltenssteue t, wurde in Frage gestellt
und fiir viele Fille als bloBe Fiktion bezeichnet™.

SchlieBlich lieBe die Tatortregel die materielle Rechtslage, die in den einzelnen
Rechtsordnungen herrsche, auBer Betracht. Sie sei zwar an kollisionsrechtlicher
Gerechtigkeit orientiert, eine »Ergebnisverantwortunge iibernchme sie aber

nicht®.
In
Sc
hit
t ssen
im r materiellrechtlichen Ausgangsp m europiischen Haf-
t cht hingt die Haftung fiir Verk ischiden in England

behalt erheblich komplizierter.
0 Oben, S 105fL.
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noch immer vom Verschulden ab. Dagegen wiirde der Halter (in Deutschland auch
der Fahrer) in Dinemark und Deutschland, also in den Heimatlindern der Beteilig-
ten des ersten Falles, verschuldensunabhingig haften®'. Im zweiten Fall, in dem es
um die Tétung eines Menschen ging, besttinde sowohl nach dem schweizerischem
als auch nach dem franzosischem Heimatrecht der Beteiligten ein Anspruch der
Hinterbliebenen wegen ihrer immateriellen Verluste — nicht dagegen nach dem
psterreichischen Tatortrecht®.

Von den materiellrechtlichen Ergebnissen her gesehen begiinstigt die Anwendung
des Tatortrechts in beiden Beispielsfillen also den Schidiger und stellt den Geschi-
digten schlechter, als er nach den Heimatrechten beider Beteiligter gestanden hitte.

Hitte sich der zweite Fall (der folgenschwere Freizeitunfall) dagegen in der Schweiz zwi-
schen einem Osterreicher und einem Deutschen ereignet, so stiinde den Angehorigen bei
Beurteilung nach dem schweizerischen Tatortrecht ein »Angehérigenschimerzensgeld« zu,
obwoll ein solches weder nach dem deutschem noch dem &sterreichischem Heimatrecht
der Parteien existiert.

In Europa wurden in den vergangenen zwei Jahrhunderten mehrfach Versuche
unternommen, grundsitzliche Alternativen zu der Ankniipfung an den Tatort zu
entwickeln. Im Hinblick auf immer wieder geduBSerte Kritik an der Tatortregel sol-
len im folgenden Kapitel die Alternativen und die inzwischen reichen Erfahrun-
gen, die mit ihnen in Europa gewonnen wurden, betrachtet werden. Im europii-
schen Rechtsunterricht hilft der Blick auf die gewonnenen Erfahrungen, den Wert

der Ankniipfung an den Tatort im Vergleich mit denkbaren Alternativen zu ermes-
sen.

Si
1;};2 E;gxie:e]dlﬁnischcn Géset?es von 986 iiber den Straflenverkehr (Bekendtgorelse nr 58 af
Lands 0‘:\)/) %md ﬁlf die verschuldensabhingige Haftung des Fahrers § 04 Abs.2; dazu
§57 15 ;z ericht Dinemark, n: Ch von Bar (Hg ), Deliktsrecht in Europa, S.27fF. fiir
3 StraBenverkehrsgesetzes.

r die europiiische Rechislage oben S. 3ff m w. Nachw.
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Der BGH und die drei Oberlandesgerichte hielten zunichst jeweils die MaBgeb-
lichkeit der Ubiquititslésung fest'. Als Handlungsort wurde, wie im schweizeri-
schen, italienischen und estnischen IPR, der Sitz des Produzenten angeschen, wo
die Ware hergestellt und von wo aus der Vertrieb organisiert worden war'**. Als Er-
folgsorte galten im Fall des fehlerhaften Fahrrades und der defekten Sicherungs-
klemme die Unfallorte, an denen die Betroffenen ihre Verletzungen erlitten hatten,
und im Falle des unwirksamen Schidlingsbekimpfungsmittels der Ort des Einsatzes
des Produktes, bei dem dieses versagt hatte und daher das Eigentum des Verwenders
geschidigt wurde'”.

Der Fall der gebrochenen Fahrradgabel wurde nach dem Recht des inlindischen
sErfolgsortes« beurteilt, nach dem der Anspruch bereits in vollem Umfang begriin-
det war. In den anderen Fillen hatten die Kliger (ausdriicklich oder stillschwei-
gend) fiir die Geltung des heimatlichen Rechts optiert, was dreimal zur Anwen-
dung der Lex Fori fithrte und einmal, nimlich im Falle des OLG Miinchen — erst-
mals im deutschen IPR. der Produkthaftung — zur Anwendung des auslindischen

(hier: italienischen) Haftungsrechts™.

dd) Recht des Marktortes

In den von den deutschen Gerichten entschiedenen Fillen trat die Rechtsgutver-
letzung im Land des Erwerbes des Produktes ein. Vom Eigebnis her betrachtet ge-
langten sowohl der BGH als auch das OLG Diisseldorf und das OLG Kéln in den
genannten Fillen daher jeweils auch zum Recht des Vertriebs- und Ernwerbsortes. (Im
Falle des OLG Miinchen diirfte es sich um einen Distanzkauf gehandelt haben. Auf
die sich dort ergebende spezielle Problematik wird an etwas spiterer Stelle zuriick-
zukommen sein’>'.)

Nach der Rechtsprechung des dsterreichischen OGH sind internationale Produkt-
haftungsfille von vornherein nach dem Recht des Marktes zu beurteilen, fiir den
das Produkt bestimmt war und auf dem es der Geschidigte erworben hat

In der Leitentscheidung hatte ein deutsches Unternehmen Gerite zur Sterilisation von
Fruchtsiften (Plattenwir scher) produziert. Die Gerite wurden von der fiir Oster-
reich zustandigen Gener erin an Hindler in Osterreich geliefert. Dort erwarb eine

47 BGH 17 3 1981, IPRax 1982, 13; OLG Diisseldorf 28 4 1978, NJW 1980, 533 (534); OLG Kiln

1 t
. . . i deuen das
1 1 von Produkthaftungsfillen mit Auslandsberiihrung, bet SCI fungs
. . . - ha
1 n {ibergangen wurde, siehe hierzu Wandt, Int. Produkt

Rn 311t
131 Unten, S.289f.
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osterreichische Herstellerin von Fruchtsaft ein solches Gerit. Da es mit Konstruktions- und
Produktionsmingeln behaftet war, wurde der Fruchtsaft niche ordnungsgemil sterilisiert
und die Kiuferin erlitc Produktionsausfille, fiir die sie von der deutschen Produzentin Ersatz
verlangte.

Der OGH flihrte — obiter dictum — zunichst aus, bei einer unmittelbaren ver-
traglichen Beziehung zwischen Produzent und Kiufer seien deliktische Anspriiche
akzessorisch an das Vertragsstatut anzukniipfen'™2. Seien Produzent und Kiufer da-
gegen nur {iber eine VeriuBerungskette miteinander verbunden, wie dies in con-
creto der Fall war, gelte fiir die deliktischen Anspriiche das »Recht des Marktes |. 1,
fiir den das Produkt bestinnt war und an dem es erworben wurde.«

Der Marktort wurde dabei niche als Handlungsort des Produzenten angesehen (i diesem
Fall wiire §48 Abs. 1 S. 1 des &sterreichischen IPR -Gesetzes einschligig gewesen). Der OGH
gelangte zur Ankniipfung an den Marktort seattdessen iiber die Ausweichklausel des §48
Abs 1 S.2 des &sterreichischen PR -Gesetzes'5?

Auch aus dem niederldndischen Recht sind Fille bekannt, die — jedenfalls im Er-
gebnis — nach dem Recht des Vertriebs- und Erwerbsortes entschieden wurden, so
etwa der Fall Iglo-Ola B. 1 t. Akzo Chemie GmbH:

Das niederlindische Unternchmen Iglo-Ola B. V. setzte fiir den Transport seiner Produkte
Kiihlwagen ein. Diese wurden von einem anderen niederlindischen Unternehmen mit einer
Kiihlliissigkeit versehen, die es {iber einen niederlindischen Lmporteur von der Produzen-
tin, der Akzo Chemie GmbH aus Deutschland, bezogen hatte

Bei einem der Transporte gelangte sigkeit in den F um der nund
kam mit den transportierten Lebensn Beriihrung. Di 1 wurd h ver-
marktet und die Konsumenten erlitten starke Ubelkeit, einige verstarben sogar. Die Nachfra-
ge nach Iglo-Produkten ging in den Niederlanden daraufhin stark zuriick und stieg erst nach

fkla an.
che der deutschen Produzentin der
ade 1 toxischen Gehalt der Fliissig-

Die Rechbank Utrecht und in zweiter Instanz der Hof Amsterdam gelangten in An-
wendung des ni schen IPR"™ zur Beurteilung nach niederlindischem
Recht'™, In den 1den war das Produkt vermarktet und von der Vertrags-
Pattnerin der Geschidigten erworben worden ',
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SchlieRlich sprachen sich auch die englischen Gerichte fiir die MafBgeblichkeit des
Marktortes aus, auf dem die Produkte jeweils vertrieben und von den Geschadigten
bzw. ihnen nahestehenden Personen erworben worden waren — in der ersten Leit-
entscheidung jedenfalls im Ergebnis, in der zweiten dann auch ausdriicklich. Die
Entscheidungen ergingen jeweils im Rahmen der internationalen Zustindigkeit,
fiir die nach englischem Internationalen Zivilprozessrecht maBgeblich war, wo sich
das Delikt im Wesentlichen ereignet hatte. (Im IPR galt nach damaliger Rechtslage
die »Double Actionability Rule«'?”.) Nachdem seit der Neufassung des englischen
Internationalen Deliktsrechts durch den Private International Law Act von 1995
wieder die reine Tatortregel gilt, sind die folgenden Entscheidungen mit ihren
Uberlegungen zur Verortung des Tatortes fiir die englische Internationale Produkt-
haftung noch interessanter geworden:

Tm Ball Distillers Co. (Bio-Chemical) Ltd v. Thompson (by her next friend Arthin Leslie Thomp-
son)'®® hatte ein englisches Chemieunternehmen Beruhigungsmittel hergestellt, die es iiber
eine australische Vertriebsgesellschaft auf dem dortigen Marke verkaufte. In der Packungsbei-
lage war das Medikament als harmlos, sicher und ohne jegliche Nebeneffekte bezeichnet
worden. Tatsichlich waren mit einer Einnahme des Medikamentes wihrend der Schwanger-
schaft jedoch erhebliche Gefahren verbunden. Eine Frau erwarb das Medikament in Austra-
lien, nahm es wihrend der Schwangerschaft ein und brachte ihre Tochter ohne Arme und
mit beeintrichtigtem Augenlicht zur Welt. Die Tochter machte wegen ihrer Gesundheits-
schiden gegen den englischen Produzenten der Medikamente Anspriiche aus dem Tort »ne-
gligence« geltend

Der Privy Council verortete das Delikt in Australien unter dem Gesichtspunkt,
dass die erforderliche Warnung dort hitte erteilt werden miissen und sie dort unter-

duktinformationen von der Mutter der Geschidigten erworben worden war.
Die zweite englische Leitentscheidung stammt aus dem Jahre 1980 und erging
im Fall (Jayne Susan) Castree v. E R Squibb & Sons Ltd. and another'®:

Jess weighty

orted products is at stake, the foreign origin of the produc
ducede.

rposes than its destiny, i.c the country on whose market it
157 Zu ihr oben, S 155fT.
158 19.1. 1971 11971 1 All ER 694 (PC)
1391 All ER 694 (700f).
160 24,4 1980 [1980] 2 All ER 589 (CA)
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sach, als Fall fiir die Ausweichklausel in Sect.12 des PIL Act 1995 genannt'®. Statt
des Ortes der Rechtsgutverletzung wire wiederum der Absatzort entscheidend.

ee) Recht am Sitz des Schadigers

Das Recht am Sitz des Schidigers steht bei der schweizerischen, italienischen und estni-
schen Ubiquititslésung zur Wahl des Geschidigten'®. In keiner Rechtsordnung
werden Produkthaftungsanspriiche ausschlieBlich nach diesem Recht beurteilt.

) Gesamtabwigung aller Umstinde

d) Ansichten der Literatur (Auswahl)'*®

Die Vielzahl der Lésungen des geltenden Rechts wird durch die in der Literatur an-
zutreffende Meinungsvielfalt noch deutlich iibertroffen So existiert insbesondere
in der deutschen Literatur ein von manchen als verwirrend'®, von anderen als
chaotisch!™ bezeichnete Vielzahl an Uberlegungen und Vorschligen, die selbst n
der an Meinungsvielfalt gewdhnten deutschen Rechtswissenschaft ihresgleichen

sucht.
mit der enigen
en die Ma wurde,
oren fiir d ititslo-

— von Deutschland nach England geschildert wird

166 Art 135 Abs 1 lita) des schweizerischen und Art 63 1 Alt des italienischen
§166 Abs.2 der estuischen Grundsitze. .

167 Patricke Grehan v. Medical Incorporated and Valley Pities Associates, [1986] ILRM 627 (638) (SCF
diesem Urteil ausfithrlicher oben, S 66f.

168 Siche zur Systematisierung der literarischen Vielfalt v a Wandi Int Produkthaftung Ro-

9 Drobmg, m: von (Hg) Vorschlige und Gutachten, S.298 (303); Wandt, In¢
haftung, Rn 8: sverwirrende Meinungsviclfalte, Rn 323 rausufernde MeinuugsviSIﬁﬂt“

7 Mayer DAR. 991 84 Fn 39: »chaotisches Bild«

PR-Gesetzes sowi¢
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sung'’!. Es ist in der Literatur allerdings umstritten, welcher der in Betracht kom-
e Han sein soll'’? und ob ein oder mehrere Handlungsorte

er als ch anzusehen sind. Die Unsicherheit, die insofern

Ubiqui-

lpfungs-

der »Er-

folgsort« am Ort der Rechtsgutveﬂetzung zu lokalisieren ist'”, oder ob stattdessen
der Marktort — bzw. konkreter: der Ort des bestimmungsgemiBen Vertriebes oder
der (mit diesem oft identische) Ort des Erwerbes durch den Endabnehmer — maB3-
geblich sein soll, wie dies nach den geschilderten nationalen IPR-Gesetzen der Fall
ist (im Haager Ubereinkommen finden, wie gesechen, sowohl der Ort der Reeches-
gutverletzung als auch detjenige des Erwerbes Beriicksichtigung)!.

7! So etwa Maxl, JBL 1992, 156 (166): Wahlrecht zwischen Recht des Herstellers und Recht des
Marktortes; Fawcett, M.L.R. 1985, 439 (446¢£.); Prager, Produkte-Haftpflicht im PR, S. 306f., 308f.: aus
der deutschen Lit. z B. MiinchKomm/Krenzer, Art. 38 EGBGB Ra. 203 m w. Nachw. in Rn 201a und

Staudin ,§5 von
rer (Hg.) 1 He zip,
, 4191t den Er-

werbsort und dem Ort der Rechtsgutverletzung nur fiir Anspriiche solcher Produktbenutzer empfichle,
die nicht Ersterwerber sind.

203



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 236 of 262

282 7. Kapitel: Differenzierung nach Fallgruppen

oder geben ihm die Méglichkeit nachzuweisen, dass der Vertrieb am Erwerbsore
ohne sein Einverstindnis erfolgte?'®. Greift dieser Vorbehalt ein, wird eine Alterp,.
tive flir die Ankniipfung erforderlich. Die kollisionsrechtliche Entscheidung wirq
hierdurch insgesamt erheblich komplizierter. Obwohl sich jedenfalls zwei der na-
tionalen Gesetzgeber im Grundsatz ablehnend gegentiber einer Ubiquiti
und einem Wahlrecht des Geschidigten verhalten, sahen sie im Produkth
recht offenbar keine andere Moglichkeit, als auf eine Ubiquititslosung zuriickzy-
greifen. Der deutsche Rat fiir IPR sah, wie erwihnt, »angesichts stark divergieren-
der Meinungen« letztendlich ganz von einer besonderen Empfehlung zur Ankniip-
fung der Produkthaftung ab®".

Die Ursache fuir all diese Komplikationen liegt in der durch die hohe Mobilist
vieler Produkte bedingten Problematik von »Drittlandkontakten« und der durch sie
ausgeldsten Furcht vor »Zufallsergebnissens.

b) Ausweg: Beurteilung nach dem Recht des Erwerbsortes

Der Ausweg aus den Komplikationen kénnte darin liegen, der Neigung zur An-
kniipfung an den Marktort zu folgen, die sich bei der europaischen Bestandsauf-
nahme gezeigt hat und die auch in der Literatur vorherrscht, und die Bedenken
aufzugeben, die gegen diese Ankniipfung als alleiniger Losung derzeit noch beste-
hen. Unter dem Erwerbsort ist derjenige Ort zu verstehen, an dem das Produkt im
gewerblichen Handel durch den ersten Endabnehmer erworben wurde?®,

Die Ankniipfung an den Erwerbsstaat weist eine ganze Reihe von Vorziigen auf,
so dass ihre weite europiische Verbreitung nicht verwundert:

Fir den Produzenten schafft die Ankniipfung an den Erwerbsort Rechtssicher-
heit*®', und das Problem der Vorhersehbarkeit des anwendbaren Rechts ist bei die-
ser Losung deutlich entschirft: Der Hersteller weif3 bei dieser Lésung oft frithzeitig
und schon bei Planung, Produktion und Vertrieb der Ware, auf welches Haftungs-
recht (oder welche Haftungsrechte) er sich einzustellen hat??2. Anders als bei der
Ankniipfung an den Ort der etzung ist bei Mallg des Er-
werbsortes ausgeschlossen, das 1t nach dem Recht e s hafte‘tf
in dem das Produkt tiberhaupt nicht im Handel war und an den es lediglich von el-
nem Erwerber oder Besitzer mitgenommen wurde.

Am Erwerbsort setzt der Abnehmer seine Rechtsgiiter in der Regel erstmals
Gefahr einer Schidigung durch das Produkt aus. Der Erwerbsort ist damit

aller Regel nur solche Rechte, die fiir den Produzenten vorhersehbar sind, vgl schon Wandt, Int.
dukthaftung, Rn 564 und Fn 12

218 Siche Art 7 des Haager Ubereinkommiens und Art 135 lit b) des sclupeizerischen, Art 63 des
mischenr und Art 4 lit  des rumdnischen IPR-Gesetzes.

219 yon Caennnerer, Vorschlige und Gutachten, S 22

220 Dies kan  auch emn gewerblicher Endabnehmer sein,
bei Schaden erleidet, vgl Duintjer Tebbens, Int  Product Liability, S 37

21 Vergleiche nur Saravalle, Responsabilita del produttore e dip, S.217; zu den Gri/l:je;% Q

22 Zum entsprechenden nteresse des Herstellers etwa Fawcett, Rec des Couts,
S.9 (123f)
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yorverlagerter »Erfolgsort«®”. Wo sich die Gefahr schlieBlich realisiert, kann vom
Hersteller nicht mehr beeinflusst werden und ist aus seiner Sicht zufillig?*. Die An-
kniipfung an den Erwerbsort ist dagegen weitgehend frei von Zufilligkeiten. Dort
wurde die Ware auf dem Markt angeboten, dort kam es zum Kauf. Hersteller, deren
Produkte im Ausland vertrieben werden, miissen damit rechnen, dass es dort zu
Schiden kommen kann und dass der Geschidigte die Beurteilung nach dem dort gel-
tenden Recht erwartet; gleiches gile flir die Versicherer des Herstellers®?>,

Die Ankniipfung an den Erwerbsort besitzt fiir den Produzenten weitere Vorzii-
ge: Indem diese Losung Konkurrenten verwehrt, sich gegeniiber den Geschidigten
auf die eventuell gunstigeren Produkthaftungsstandards ihres Heimatlandes zu be-
rufen, vermeidet sie digjenigen Wettbewerbsverzerrungen, die mit dem Herkunfts-
landprinzip verbunden sein kdnnen, und trigt insofern zur Wettbewerbsgleichheit
mit anderen Anbietern auf demselben Marke bei. Die Nachteile im Wettbewerb,
die mit dem Erwerbslandprinzip verbunden sind’*, sind vergleichsweise gering, so
dass dieses Prinzip den Handel im Vergleich mit den denkbaren Alternativen wei-
testmoglich schont??’.

Unter dem Gesichtspunkt der Rechtssicherheit und Vorhersehbarkeit des anwendbaren
Rechts noch giinstiger wire flir den Produzenten zwar eine Lsung, die statt an den tatsich-
lichen Ort des Enwerbes an denjenigen Ortankniipft, an dem der Hersteller das Produke selbst
angeboten oder tiber Vertragspartner hat vertreiben lassen (Vertriebsorf). Die Ankniipfung an
den Ort des s durch den Hersteller und seine Vertriebsorganisationen hat gegen-
iiber der An an den Erwerbsort aber entscheidende Nachteile:

Fallen Vertriebs- und Erwerbsort auseinander, so ist bei in mehreren Lindern vertriebe-
nen Produkten fraglich, welcher der Vertriebsorte mafgeblich sein soll. Gerade kompli-
zierteren Konstellationen wesst die Ankniipfung an den Vertriebsort sonut Schwichen auf
und werden wiederum Hilfsankniipfungen erforderlich

Det irische Fall Patrick Grehan v. Medical Incorporated and Valley Pines Associates®®® macht zu
dem deutlich, dass der Vertriebsort erst bei Kenntnis der Abreden zwischen Hersteller und

zu bestimmen 1st. Sollten die Hindler die Herzklappen 1n diesem Fall nur in den
vertrelben so lag der Vertriebsort allein dort. Waren die Handler dagegen zu emem
Vertrieb autoristert, so war jeder Ort des Erwerbes zugleich Vertriebsort. Diese

des anwendbaren Rechts von mternen Vereinbarungen zwischen dem Produ-

und seinen Vertragspartnern schafft Unsicherheit, die mt dem Bediitfiis nach emer

I
LRM 627, Sachverhalt oben, S 166
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wirbt der Abnehmer das Produkt in einem Land mit niedrigen Haftungsstandards
(und entsprechend niedrigeren Preisen) und erleidet er in einem anderen Land mit
héheren Haftungsstandards einen Schaden, so wiirde er bei Geltung der dortigen
Haftungsstandards gegeniiber den anderen Erwerbern einen Vorteil erlangen, fiir
den er keinen entsprechenden Preis entrichtet hat. Reichen die Produkthaftungs-
standards am »Erfolgsort« dagegen weniger weit, so entgeht im bei Geltung des dor-
tigen Rechts ein Vorteil, fiir den er einen Preis gezahlt hat®?,

Die Beurteilung des Falles nach dem Haftungsrecht am Erwerbsort ist Schidiger
wie Geschidigtem also gleichermafBlen zumutbar®™*, sie wird von beiden Seiten —
wie sich gezeigt hat: mit guten Griinden — erwartet, und sie wird kaum einmal als
ungerecht oder unfair angesehen®”.

Der Marktoristaat schlieBlich hat ein beachtliches Interesse daran, die Sicherheit
der auf seinem Territorium in den Verkehr gebrachten Produkte zu regeln. Aus-
druck findet dieses Interesse darin, dass das dffentliche Produktsicherheitsrecht fiir
alle auf dem Territorium des Marktstaates in Verkehr gebrachten Produkte gilt, un-
abhingig von ihrem Herkunftsland (ein Grundsatz, der durch das Herkunfisland-
prinzip innerhalb der EU nun zwar eine wichtige Ausnahme erfahren hat, die aber
von einer Grundangleichung der nationalen Rechte begleitet war und durch diese
erst moglich wurde). Ein Grund fiir die Regelungskompetenz des Marktstaates
liegt darin, dass die erforderliche Produktsicherheit von den Gegebenheiten des
einzelnen Marktes abhingt und vom Gesetzgeber des Marktstaates am besten beur-
teilt werden kann. Ein anderer Grund kann darin liegen, dass der cinzelne Gesetz-
geber die im Inland ansissige Bevolkerung méglichst effektiv vor Produktgefahren

will u erwehrt (Ve -
rderun andes fii fiir -
d, sind n?¢) Di n Pr r

nicht allein durch das &ffentliche Produktsicherheitsrecht, sondern — tiber dessen
Praventive Wirkung auch durch das private Haftungsrecht bestimmt. Nur durch
die Geltung des Rechts des Erwerbslandes wird fiir alle Erwerbsgeschifte auf dem
Territorium des Marktstaates sichergestellt, dass fiir alle Anbieter die von dem ma-
teriellen Recht des Marktortstaates ausgehenden Verhaltensgebote und fiir alle Er-
Werber die hiervon ausgehenden Schutz- und Versorgungsstandards maBgeblich
sind. Allein die Beurteilung nach dem Haftungsrecht des Marktstaates verwirklicht
Verhalten steuernde Funktion des dort geltenden materiellen Produkthaftungs-
optimal. (Das Internationale Produkthaftungsrecht widerlegt so eindrucks-
die These, die Verhalten steuernde Funktion des Haftungsrechts gebiete die
nach dem Recht an der Verhaltenszentrale des Schidigers®7)

Zu diesem Aspeke schon von Hein Giinstigkeitsprinzip, S 404f,

S
v‘:rlslt ‘msofell-n rueutrals, vgl. Saravalle, Responsabilita del produttore e DIP, S 217
gleiche die Ergebnisse der Untersuchung von Drobnig, 1n: von Caemmerer (Hg ), Vorschlige
S 301
Wandt, Int. Produkthaftung, Rn. 648fF. mt Beispielen aus dem deutschen Recht.

Ge, ;
Ben dneslzThese schon oben, S.2 9ff. und  fiir das nt Produkthaftungstecht  Wandt Int
n.716fF
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Es spricht somiit alles fiir eine Beurteilung nach dem Recht des Marktortes, kon-

kretisiert auf den Erwerbsort im gewerblichen Handel*®.

¢) Kein Ausweg: Herkunftslandprinzip und (europarechtswidrige)
Ubiquititslésungen

aa) Herkunftslandprinzip

Das Herkunftslandprinzip stellt fiir das IPR zwar ebenfalls eine europarechtskon-
forme Losung dar™® und kann flir den Produzenten mit gewissen Erleichterungen
verbunden sein?. Es kann fiir ihn aber auch eine Belastung bedeuten, wenn nam-
lich die Heimatrechte einzelner Konkurrenten schwichere Haftungsstandards vor-
sehen und diese sich auf diese schwicheren Standards berufen konnen®' oder wenn
ihm das Recht seines Herkunftslandes zwar giinstiger ist, die Verbraucher den Um-
stand, dass er als auslindischer Hersteller in geringerem Umfang haftet, bei ihrer
Kaufentscheidung aber zu seinen Lasten beriicksichtigen™?.

den IPR Europas herrscht fiir die Ankniipfung der Distanzdelikte zwar

el iche Vielfalt an Losungen. Nirgendwo werden (oder wurden in der
auss rkunftsl Schidi-
lick s Gesch mit gu-
der das He and des
Schidigers nur vereinzelt maBgeblich und dann nur entweder in Ve g mit
einem anderen Ankniipfungspunkt (so im Haager Ubereinkommen) steht

fiir den Geschidigten ein weiteres Recht zur Wahl (so im scluweizerischen und im ita-
lienischem TPR-Gesetz). Das Herkunftslandprinzip, das dem Produzenten die Mog-
lichkeit eroflnet, sich g nfalls auf die milderen seines
Herkunftslandes zu beru t fiir die Ankniipfung im he Al-
ternative und Perspektive dar®®,

bb) Ubiquitdtslosungen

nkE
An
zu

238 So auch Wandt, Int Produkthaftung, Rn 712fF; — kritisch dagegen W Lorenz, RabelsZ 57

993), 75 (198) unter Hinweis auf die Beratungen zum Haager Ubereinkommen

299 Dazu etwa Hopping, Auswirkungen der Warenverkehrsfreiheit, S 103f.

240 Aus Sicht des Herstellers sprich fiir diese Ankniipfung, dass em ithin vertran )
dung gelangt, ihm die Kosten der Ermittlung verschiedener Rechte erspart bleiben, das Rust
Rechtsirrtums nmnuert wiirde, sowie, dass er m allen Fillen mut der Beurteilung nach dem
Recht rechnen diitfte, siehe zu diesen Aspekten Hopping, Auswirkungen der
S.148f. und 112fF.

241 Vergleiche schon W-H. Roth, RabelsZ 55 (1991), 623 (669).

242 poy Hein, Giinstigkeitsprinzip, S. 432, spricht dann von einem »Pyrrhussieg des Herste

213 Ebenso von Hein, Glinstigkeitsprinzip, S 432

tes Recht zur Anv»{en-
ko ein€s

Jlers¢.
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Products liability

I. Introduction

Products liability is the field of law that deals
with the extra-contractual liability of manu-
facturers, distributors, suppliers, retailers, and
other persons for damage caused by products
they have made available to the public. The
answer to the question of which person in a
chain of distribution is ultimately responsible
for the damage caused by a defective product
depends on the applicable law.

In products liability cases the person claimed
to be liable has often acted in a place that is

PRODUCTS LIABILITY 1413

different from the place where the person claim-
ing compensation has suffered injury: a prod-
uct is designed and manufactured in one place
and marketed and purchased in others. Once
acquired, the product is carried to yet other
places where it ultimately causes damage to the
person who acquired it, to persons close to the
purchaser, or to third parties (so-called ‘inno-
cent bystanders’). Given the high mobility of
many products, the place of manufacturing,
purchase and injury may be located in two or
more countries. Hence the great potential for
complex transnational torts scenarios in the
field of products liability (for other complex
torts see — Torts).

In the EU, the substantive law on products
liability is to some extent harmonised by the
Products Liability Directive (Council Directive
85/374/EEC of 25 July 1985 on the approxima-
tion of the laws, regulations and administrative
provisions of the Member States concerning
liability for defective products [1985] OJ L210/
29). The harmonising effect of this Directive
is however limited, in that according to art 9
Products Liability Directive, damage to prop-
erty is covered only if the product was intended
for private use, and pure economic loss is not
covered at all. Cases that are beyond the scope
of application of the Directive continue to be
governed by national liability laws that differ
from each other in many respects. Consequently,
the outcome in a given case often depends on
the applicable law.

In Europe, the law applicable to products
liability cases that present a foreign elem-
ent is determined either by the — Rome II
Regulation (Regulation (EC) No 864/2007 of
the European Parliament and of the Council
of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II), [2007] OJ
L 199/40) or by the Hague Products Liability
Convention (Hague Convention of 2 October
1973 on the law applicable to products liability,
1056 UNTS 191). In countries that are neither
EU Member States nor contracting states to the
Hague Products Liability Convention (such as
— Switzerland), the law applicable to products
liability is determined by their domestic private
international law.

Given the limited number of contracting states
to the Hague Products Liability Convention (see
below III.1.), the Rome II Regulation is by far
the most important instrument in Europe when
it comes to determining the law applicable to
products liability.

WOLFGANG HAU / THOMAS KADNER GRAZIANO
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Before entry into force of the Rome II
Regulation, there was a broad variety of solu-
tions in Europe regarding the law applicable to
products liability (see the overview in Thomas
Kadner Graziano, ‘The Law Applicable to
Product Liability: The Present State of the Law
in Europe and Current Proposals for Reform’
(2005) ICLQ 475, 478-9). Given the mobility
of many products, there has however been a
widespread consensus that applying the law
of the place where the injury occurred, ie the
lex loci delicti (— Torts), would often be inad-
equate and lead to fortuitous results in products
liability scenarios. Thus persons living in coun-
try A might buy a product in country B and
take it to country C (on vacation or on a busi-
ness trip) which might be any (distant) country
in the world. While using it there, they might
suffer damage due to a defect of the product.
To apply the law of country C where the injury
occurred would often not constitute a sensible
solution for the manufacturer of the product,
who would not know in advance to which coun-
try in the world the user might carry the prod-
uct before the damage occurs, or for the victim
who will, in general, expect the application of
the law of a country with which they have a
closer connection.

II. The applicable law according to
the Rome II Regulation

Faced with the difficulty of finding a satisfac-
tory solution for the applicable law in products
liability cases, art 5 Rome II Regulation com-
bines various criteria which achieve a finely
tuned determination of the applicable law. The
criteria are arranged in a hierarchy or cascading
system of connecting factors, so that if the cri-
teria for applying the first rule are not met, then
the second applies (and so on). These steps will
now be analysed in sequence.

1. Party autonomy (art 14)

Under the Rome II Regulation, it first needs to
be determined whether the parties have agreed
on the applicable law: art 14(1) allows for a
choice of the applicable law in torts ex post and,
under certain conditions, also ex ante (— Torts).

In the case-law on products liability dating
from before the Rome II Regulation, when the
parties pleaded in court proceedings according
to the law of the forum, the courts occasion-
ally deduced that they thereby impliedly chose

TrOMAS KADNER GRAZIANO

the law of the forum as the applicable law (see
eg the German case: German Federal Court
of Justice (BGH), 17 March 1981 Apfelschorf
(apple scrap) [1982] IPRax 13).

According to art 14(1) 2nd sentence Rome
II Regulation ‘[t]he choice [of law] shall be
expressed or demonstrated with reasonable
certainty by the circumstances of the case’.
Contrary to the above case-law, mere silence is
thus insufficient, and the Rome II Regulation
requires that the parties either make an express
choice of applicable law or make an implied
choice which is however ‘demonstrated with rea-
sonable certainty by the circumstances’.

2. Pre-existing relationship — rattachement
accessoire (art 5(2))

If the parties have not chosen the applicable
law but are in a pre-existing relationship with
each other, such as a contractual relationship
that is closely connected with the tort or delict
in question, then the law applicable to this rela-
tionship will also apply to the tort claim (so-
called rattachement accessoire). Article 5(2)
Rome II Regulation thus restates a principle
that is already expressed more generally in art
4(3) Rome II Regulation (for the rationale of
rattachement accessoire see — Torts).

3. Application of the law of the parties’
common habitual residence (art 5(1) in
conjunction with art 4(2) Rome I
Regulation)

The next step on the cascade of connecting fac-
tors is art 5(1), 1st part, in conjunction with art
4(2) Rome II Regulation: if ‘the person claimed
to be liable and the person sustaining damage
both have their habitual residence in the same
country at the time when the damage occurs’,
then the law of this country applies (for the
reasons behind applying the law of the parties’
common habitual residence see — Torts).

4. Application of the law of the injured
party’s habitual residence (art 5(1)(a))

The next step, often relevant in practice, is
found in art 5(1)(a) Rome II Regulation: ‘the
law of the country in which the person sustain-
ing the damage had his or her habitual residence
when the damage occurred’ applies, pro-
viding that ‘the product was marketed in that
country’.

Jurgen Basedow, Giesela Ruhl, Franco Ferrari and Pedro de Miguel Asensio - 9781782547228
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The Rome II Regulation contains no defin-
ition of the notion of marketing. However,
according to ECJ case-law a product is mar-
keted when it is offered to the public for use or
consumption (ECJ C-127/04 Declan O’Byrne v
Sanofi Pasteur and others [2006] ECR 1-1313).
The ECJ held in relation to the interpretation
of the Products Liability Directive that ‘a pro-
duct is put into circulation when it is taken out
of the manufacturing process operated by the
producer and enters a marketing process in the
form in which it is offered to the public in order
to be used or consumed’.

For art 5(1)(a) Rome II Regulation to be
applicable, it is not necessary that the precise
product that caused the damage was actually
bought in the country of the injured person’s
habitual residence, but rather it is sufficient
that this line of products was marketed in that
country (see art 5(1), 2nd sentence Rome II
Regulation: ‘the marketing of the product, or a
product of the same type’). This is particularly
relevant for bystanders injured by a product
that they did not purchase.

Article 5(1)(a) applies both in situations
where the persons whose liability is claimed
have marketed the product in this country
themselves, and where it was marketed there by
an independent retailer or distributor. This fol-
lows among others from the fact that the Rome
II Regulation requires that the marketing of the
product in the country in question must have
been foreseeable, as opposed to requiring that
the persons alleged to be liable must themselves
have marketed it there, or that they had been in
control of the marketing process there (see the
2nd sentence of art 5(1) Rome II Regulation).

Given that the Rome II Regulation applies
both to victims domiciled in the EU and those
domiciled in third countries, the law of the
country of the injured party’s habitual resi-
dence applies irrespective of whether this is an
EU Member State or a third country.

Article 5(1)(a) Rome II Regulation aims
at protecting the person sustaining damage.
Application of the law of the victim’s habitual
residence is the simplest and, in principle, the
least costly solution for the person having suf-
fered damage. It is also fair for the persons
claimed to be liable, in that these persons are
making a profit from the distribution of their
products in this country and ought reasonably
to expect the law of a country in which their
products are distributed to apply when these
products cause damage there (see European

PRODUCTS LIABILITY 1415

Commission, ‘Proposal for a Regulation of the
European Parliament and the Council on the
Law Applicable to Non-Contractual Obligations
(“Rome II”’)’ COM(2003) 427 final, p 16, and
Thomas Kadner Graziano, Gemeineuropdisches
Internationales Privatrecht — Harmonisierung des
IPR durch Wissenschaft und Lehre (am Beispiel
der ausservertraglichen Haftung fiir Schéden)
(Mohr Siebeck 2002), 278 et seq).

A particular strength of art 5(1)(a) Rome IT
Regulation is that it is effective for both new
and second-hand products. In addition, the rule
applies and achieves reasonable results, both
in proceedings brought by the purchaser of a
product and those brought by third parties that
are not in relationship with the buyer but suf-
fered damage from the product (so-called ‘inno-
cent bystanders’).

5. Application of the law of the place of
marketing and purchase (art 5(1)(b))

If products such as the one that caused the
damage were not marketed in the country in
which the injured person had her habitual res-
idence, then pursuant to art 5(1)(b) Rome II
Regulation, ‘the law of the country in which
the product was [actually] acquired’ will apply
‘if the product was marketed in that country’.
There are numerous arguments for applying the
law of the country of marketing and acquisition.
Manufacturers who have their products sold in a
foreign country must take into account the poten-
tial for their products to cause damage there, and
that an injured person would expect the law of
this country to apply. Additionally, applying the
law of the place of acquisition makes the same
rules applicable to all suppliers that have their
products sold there, thereby favouring equality
between competitors in this market. Using the
law of the place of marketing and of acquisition
also promotes legal certainty, and finally, apply-
ing this law is equally acceptable for both the
manufacturer and the purchaser and it is in con-
formity with their expectations. Consequently,
academic opinion in Europe has long argued
for the application of the law of the place of
acquisition of the product, see eg Harry Duintjer
Tebbens, International Product Liability (Kluwer
1981) 381 et seq; Alberto Saravalle, Responsabilita
del produttore (CEDAM 1991) 217 et seq;
Manfred Wandt, Internationale Produkthaftung
(Fachmedien Recht und Wirtschaft in Deutscher
Fachverlag GmbH 1995) no 1086 et seq, 1100,
1231; Thomas Kadner Graziano (2005) ICLQ
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475; id, Gemeineuropdisches Internationales
Privatrecht (Mohr Siebeck 2002) 278 ff.

However, using the place of acquisition may
not be appropriate where the damage was suf-
fered by an innocent bystander who has not
acquired the product. Instead, the next rule on
the cascade of connecting factors, ie the place
of injury rule set out in art 5(1)(c) Rome II
Regulation should apply to damage suffered by
bystanders (if the case does not fall under art
5(1)(a) already).

6. Application of the law of the place
of injury (art 5(1)(c))

As provided by art 5(1)(c) Rome IT Regulation,
if the product was neither marketed in the
injured person’s country of habitual residence
nor in the country in which it was actually
bought, products liability will be governed by
‘the law of the country in which the damage
occurred, if the product was marketed in that
country’.

Under the Rome II Regulation, the place
of damage thus occupies a merely subsidiary
position in the list of connecting factors for
determining the applicable products liability
law, and rightly so. In fact, given the high mo-
bility of many products, the risk of reaching
fortuitous and arbitrary results is considerable
when the law of the place of injury is used with
respect to persons who have purchased the
product in another country. The application
of the law of the place of injury, if not accom-
panied by other factors, may often be neither
in the interest of the person whose liability
is claimed nor in the interest of the injured
person (see the example above L. in fine). On
the other hand, the place of injury rule often
works well where the damage was suffered by
an innocent bystander.

7. Foreseeability clause

According to art 5(1) in fine Rome I1 Regulation,
‘the law applicable shall be the law of the coun-
try in which the person claimed to be liable is
habitually resident if he or she could not rea-
sonably foresee the marketing of the product, or
a product of the same kind, in the country the
law of which is applicable under (a), (b) or (c)’.

Article 5(1) in fine provides the only ‘fore-
seeability clause’ in the Rome II Regulation. In
the European case-law on international torts
dating from the period before entry into force
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of the Rome II Regulation, there is no single
published case in which a court concluded that
the injury in the country in which it occurred
was not reasonably foreseeable for the person
claimed to be liable (compare Thomas Kadner
Graziano, Gemeineuropdisches Internationales
Privatrecht — Harmonisierung des IPR durch
Wissenschaft und Lehre (am Beispiel der aus-
servertraglichen Haftung fiir Schéiden) (Mohr
Siebeck 2002) 224). In fact, most products are
today distributed on an international or even
global scale, and can freely circulate across bor-
ders, as is well known to manufacturers and dis-
tributors. The foreseeability clause in art 5(1)
Rome II Regulation in fine will thus rarely if
ever be relevant in practice.

III. The 1973 Hague Convention on the law
applicable to products liability

1. Relationship between the Rome I1
Regulation and the Hague Products
Liability Convention

Products liability is the subject matter of a second
Hague Convention in the field of torts, namely
the Hague Products Liability Convention (text
and status table available at <www.hcch.net>).
The Convention is currently in force in 11 coun-
tries, including seven EU Member States (—
France, the — Netherlands, — Luxembourg, —
Finland, — Spain, — Slovenia and — Croatia;
it is also in force in — Norway, — Macedonia,
FYR, — Serbia and — Montenegro).

As with the Hague Traffic Accident Con-
vention (Hague Convention of 4 May 1971 on
the law applicable to traffic accidents, 965 UNTS
415), the Rome II Regulation does not affect
application of the Hague Products Liability
Convention, pursuant to its art 28(1). In the EU
Member States in which the Convention is in
force, the applicable law in products liability cases
will thus be determined by the Hague Products
Liability Convention, as opposed to the Rome II
Regulation. As with traffic accidents, this may be
seen as an unsatisfactory situation which could
very well be remedied (— Traffic accidents).

2. The applicable law according to the Hague
Products Liability Convention

Just like the Hague Traffic Accident Convention,
the Hague Products Liability Convention pro-
vides no rules on — choice of law by the par-
ties (— party autonomy) nor on pre-existing
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relationship (rattachement accessoire). Neither
were on the agenda in the early 1970s.

The Hague Products Liability Convention
combines four criteria, of which two gener-
ally need to be met in order to find the applic-
able law. The different combinations of criteria
apply in a hierarchical order.

First, the law of the country of habitual resi-
dence of the party having suffered the damage
applies, provided that the person claimed to
be liable is also established there or the claim-
ant has purchased the product in this country
(art 5 Hague Products Liability Convention).
The first of these two alternatives corres-
ponds to a widespread rule in the private inter-
national law of torts, ie to apply the law of the
country where both parties have their habitual
residence or establishment. Incidentally the
Rome II Regulation uses the same criterion,
provided there is no choice of law by the par-
ties and no case for an accessory connection,
see art 5(1) with art 4(2) Rome II Regulation,
and II.3. above. The second alternative corres-
ponds largely to art 5(1)(a) Rome IT Regulation.
However, under Rome I1 it is sufficient that the
product was marketed in the country of the
injured person’s habitual residence, whereas the
Hague Products Liability Convention requires a
purchase by that person in this country.

Second, the law of the country where the
injury occurred, ie where the legally protected
interest was initially harmed, applies, provided
that this is also ‘a) the place of the habitual
residence of the person directly suffering dam-
age, or b) the principal place of business of the
person claimed to be liable, or c) the place where
the product was acquired by the person dir-
ectly suffering damage’ (art 4 Hague Products
Liability Convention). The place of injury thus
appears at an earlier stage than in the Rome
IT Regulation. However, the law of the place
of injury applies only when this place coincides
with the place of the injured party’s habitual
residence, which might frequently be the case,
or with the principal place of business of the
person claimed to be liable, or with the place
where the victim has purchased the product (the
Rome IT Regulation focuses instead on the place
of marketing and purchase, and has recourse to
the place of injury only as a last resort in pro-
ducts liability cases, see I1.6. above).

Finally, where the conditions of none of the
above rules are met, the law of the country of
the principal place of business of the person
claimed to be liable applies, but the victim may
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opt instead for the law of the country where the
injury occurred (art 6 Hague Products Liability
Convention).

IV. Private international law rules on
products liability in other jurisdictions

Further specific rules on the law applicable to
products liability are found in the private inter-
national law acts of — Switzerland (Swiss
Private international law Act (Bundesgesetz
tiber das Internationale Privatrecht of 18
December 1987, 1988 BBI I 5, as amended,
henceforth Swiss PILA)) and — Tunisia (Code
of Private international law (Law No 98-97
of 27 November 1998), Official Journal of the
Republic of Tunisia, 1 December, p 2332, hence-
forth Tunisian PILA))), in the Civil Codes of
Québec (L.Q. 1991, ch 64), Russia (Civil Code
of the — Russian Federation (as amended by
Federal Law No 260-FZ on 30 September 2013,
henceforth Russian CC)) and — Belarus (Law
No 218-Z of 7 December 1998), in the Japanese
Act on General Rules for Application of Laws
(Hono Tekiyd ni Kansuru Tstsokuho, Law No
10 of 1898, as newly titled and amended by Act
No 78 of 21 June 2006, henceforth Japanese
PILA) and the Chinese Statute of Application
of Law to Foreign Civil Relations (adopted at
the 17th session of the Standing Committee
of the 11th National People’s Congress on 28
October 2010, effective 1 April 2011, henceforth
Chinese PILA).

Once the injury has occurred, most of these
instruments (with the exception of the Civil
Codes of Québec and Belarus) leave it to the
parties to determine the applicable law if they
wish to do so (art 133 section 1 Swiss PILA;
art 1219 section 3 Russian CC; art 21 Japanese
PILA; art 44 2nd sentence Chinese PILA, art
71 Tunisian PILA). They all permit a choice
ex post, which is limited to the lex fori in
Switzerland, Russia and Tunisia.

In the absence of a choice by the parties,
the law of the parties’ domicile or residence
(— Domicile, habitual residence and establish-
ment) is applicable provided both parties are
domiciled in the same country (art 133 section
1 Swiss PILA; art 3126 section 2 Civil Code
of Quebec; art 1219 section 2 in fine Russian
CC; art 20 Japanese PILA; art 44 2nd alterna-
tive Chinese PILA; art 70 section 3 Tunisian
PILA). Some codes or statutes provide for the
application of the law governing a pre-existing
relationship between the parties, in particular
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where they are in a contractual relationship (art
133 section 3 Swiss PILA; art 3127 Civil Code
of Québec; art 20 Japanese PILA).

All of the above-mentioned codes and acts
further contain specific rules with objective
connecting factors for products liability claims.
Absent an agreement on the applicable law,
the person having suffered damage can choose
between the law of the state where the manufac-
turer has its establishment or residence and the
law of the state where the good was acquired,
art 135 Swiss PILA, art 3128 Civil Codes of
Québec, art 1221 section 1 Russian CC, art 1130
Civil Code of Belarus, art 72 of the Tunisian
PILA. Under the Swiss PILA and the Russian
CC, applying the law of the place of acquisition
is excluded if the persons held liable prove that
the product was marketed there without their
consent. The Civil Codes of Russia, Belarus,
and Tunisia further allow the choice of the law
of the country where the injured party is domi-
ciled or has its principal activity.

Under art 45 Chinese PILA, the law of the
country of the habitual residence of the person
having suffered the damage applies to product
liability, without further requirements. The vic-
tim may instead choose the law applicable at
the principal place of business of the person
claimed to be liable or at the place where the
injury occurred. The law of the place of injury
can also be chosen by the victim under art 72 no
2 of the Tunisian PILA.

In contrast, according to art 18 Japanese
PILA, a claim against the producer following an
injury to life, body, or property ‘caused by the
defect of a delivered product ... shall be governed
by the law of the place where the injured person
has been delivered the product. However, where
the delivery of the product to that place could
not usually be foreseen, the law of the principal
place of business of the producer applies’.

In products liability, in order to facilitate
compensation, the courts in the — USA tend
to focus on the law most favourable to the
victim. Some courts applied the law in force
at the consumer’s domicile even in cases in
which neither the injury was suffered nor the
product sold there, see eg Phillips v General
Motors Corp., 995 P.2d 1002 (Montana 2000);
Kasel v Remington Arms Co, 24 Cal.App. 3d
711 (California 1972); Stephen v Sears, Roebuck
& Co, 266 A. 2d 855 (New Hampshire 1970).
These courts emphasized the interest in pro-
tecting the consumer or any other user, and
they assumed that the state of the consumer’s
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domicile had the most significant contact and
interest in having its law applied, at least when
this facilitated recovery.

Other courts in the USA applied the law of
the manufacturer’s federal state, which was
often particularly favourable to foreign victims.
In these decisions the courts emphasized the
interest in deterring a manufacturer’s improper
conduct and/or the interest in providing incen-
tives for producing the safest products possi-
ble, Reyno v Piper Aircraft Corp, 639 F.2d 149,
168 (3d Cir 1980), reviewed on another issue,
454 U.S. 235, 102 S.Ct. 252; Gantes v Kason
Corp, 145N.J. 478. 679 A.2d 106 (1996); Baird v
Bell Helicopter Textron, 491 F.Supp. 1129, 1141
(ND Texas 1980); Johnson v Spider Staging
Corp, Wash. 2d 577, 555 P.2d 997, 1002 (1976).

In other cases the courts applied the law of the
victim’s country of domicile even though it was
less favourable to the plaintiff, Harrison v Wyeth
Laboratories, 510 F.Supp. 1 (E D Pennsylvania
1980), affirmed 676 F.2d 685 (3d Circ 1982). In this
case, a woman was injured in the United Kingdom
by oral contraceptives manufactured there under
the licence of a Pennsylvania-based company. The
court reasoned that the UK had a greater interest
than Pennsylvania in the control of drugs distrib-
uted and consumed in the UK. This led to the
application of English law, less favourable to the
claimant than that of Pennsylvania.

V. Case scenarios

In the following chapter, the rules presented
above will be illustrated using selected case
scenarios:

Scenario 1

A product (eg a bicycle) is designed and manu-
factured by X in country A and dispatched
from its factory. The product is then distributed
through an independent chain of distribution
in countries A, B, C. Y purchases the product in
country B, where he has his habitual residence.
Due to a defect in the product (eg a defective
bicycle fork) it causes physical injury and dam-
age to property

(1) toY in country B where he has his habitual
residence;
(if) to Y in country C where he spent his vaca-
tion taking the product with him;
(iii) to Z1, a family member of Y, in country B;
(iv) to Z2, an innocent bystander in country C
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where he has his habitual residence.

(v) Variation: Y with domicile/habitual resi-
dence in country B purchases the product
in country C but suffers damage in B.

In Scenario 1(i) the parties have not chosen
the applicable law, they are not in a contrac-
tual relationship with each other, and they
have their habitual residence in different coun-
tries. According to all of the above-mentioned
instruments, as well as some US American case-
law, the law of country B, where Y has his ha-
bitual residence and where he has purchased
the product would ultimately be applicable
(references above, I1.-1V.). Under the rules ap-
plicable in — Switzerland, Russia (— Russian
Federation), — Belarus, Québec, — China and
— Tunisia the victim could instead choose the
law of country A where the manufacturer is
established.

In Scenario 1(ii) the injury occurred in a coun-
try which is different from the one where the
injured person is habitually resident and where
the product was purchased. In none of the above-
mentioned private international law systems does
the place of injury play a central role in prod-
uct liability. This scenario would thus be solved
in the same way as the first scenario, and the
law of country B, where Y has his habitual resi-
dence and where he has purchased the products
would be applicable. Under the rules applicable in
Switzerland, Québec, Russia, Belarus and China
the victim could choose the law of country A
instead of where the manufacturer is established.
It is only under the Chinese Act and under the
Tunisian Act that the victim would have a fur-
ther option in favour of the law of the country of
injury, ie country C (see IL.-IV. above).

The same solution as in Scenario (i) should
arguably apply in Scenario 1(iii) where the vic-
tim is a person who is close to the purchaser of
the defective product.

In Scenario 1(iv) the damage is suffered by
an innocent bystander. He has his habitual resi-
dence in country C where products such as the
one that caused the damage were marketed.
According to art 5(1)(a) Rome II Regulation,
the law of country C thus applies. The same
is true under the Hague Products Liability
Convention, since C is the country where the
injury occurred and where Z2 has his habit-
ual residence (art 4 Hague Products Liability
Convention). According to the Chinese PILA,
the law of country C would also apply given
that the victim has his habitual residence there;
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under Chinese law the person having suffered the
injury could however opt for the law of country
A where the manufacturer is established.

Under the other systems, the law appli-
cable to claims brought by bystanders is less
clear: applying the law of the country of pur-
chase is not appropriate for claims by bystand-
ers, and applying the law of the principal place
of business of the manufacturer arguably does
not suit either for victims who are not involved
in the purchasing process (and are not closely
related to the purchaser). According to the
rules applicable in — Russia, — Belarus and
— Tunisia, C could however opt for the law of
country C where he is domiciled.

In Scenario 1(v) Y purchases the product in
country C but suffers damage in B, the country
of his habitual residence where the product was
also marketed: according to art 5(1)(a) Rome II
Regulation, the law of country B would apply,
given that Y has his habitual residence there and
products such as the one that caused the damage
are marketed there. Under art 4 Hague Products
Liability Convention, the law of country B would
also apply since Y has his habitual residence and
suffered the damage there. Under the Chinese
PILA, Y would have the choice between the laws
of country A (principal place of business of the
manufacturer) and B (Y’s habitual residence;
place where the injury occurred).

Under the rules applicable in Switzerland,
Québec, Russia, Belarus and Tunisia, the victim
would have the choice between the laws of coun-
tries A (the country of establishment of the
manufacturer) and C (the country of purchase).
Under the Civil Codes of Russia, Belarus and
Tunisia, he would additionally have the option
to choose the law of country B (where he, the
injured party, was domiciled). Finally, under
the Japanese PILA, the law of country C where
the product was delivered would arguably apply.

Scenario 1(v) illustrates that in cases where the
places of purchase on the one hand and of the vic-
tim’s habitual residence and of injury on the other
are located in different countries, the solutions
vary considerably. However, Scenarios 1(i)~(iv)
show that in many standard cases, the rules pre-
sented above often eventually lead in principle to
similar results, but in some jurisdictions with dif-
ferent options for the person who suffered injury.

Scenario 2

X, a company established in country A, designs
and manufactures prosthetic hips or breast
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implants there. They are distributed to doctors
and hospitals through independent chains of
distribution in countries A, B and many others.
Y has an implant in country B. Due to defects
of the implant, Y suffers damage and brings a
claim against the manufacturer X.

Given that Y has her habitual residence
in country B and that the defective implants
were marketed to hospitals and doctors there,
art 5(1)(a) Rome II Regulation leads directly
to the application of the law of country B.
Under this rule, it is immaterial that it was
not Y, but her doctors or the hospital, who
purchased the defective product in country B.
On the other hand, under the Hague Products
Liability Convention, in order to apply the
law of the country of the victim’s habitual
residence, it is in principle required that the
claimant herself purchased the product in this
country (art 5 and above, 111.2.). However, art
4 of the Hague Products Liability Convention
would eventually also lead to the application
of the law of country B since Y suffered the
injury in country B and had her habitual resi-
dence there. In systems that focus exclusively
on the country where the victims themselves
purchased the defective product, such as the
Japanese PILA, the solution to Scenario 2 is
less clear.

Scenario 3

A product is manufactured by a US American
company and marketed eg in — France, but
not eg in — Belgium. One item is sold in
France to X, who is not a retailer. He takes it
to Belgium and there sells it to Y. Y is injured
in Belgium and brings a claim there against the
US American manufacturer.

Belgium is not a contracting state to the
1973 Hague Convention. Belgian courts will
thus determine the applicable law according
to the Rome II Regulation. The parties have
not chosen the applicable law and they are
not in a contractual relationship, so there is
no case for accessory connection. Neither
art 5(1)(a) nor (b) Rome II Regulation lead
to the applicable law, in that Y is habitually
resident in Belgium but the product was not
marketed there, and it was not marketed in
Belgium where Y acquired it from X. Finally,
art 5(1)(c) Rome II Regulation does not de-
termine the applicable law either: Y suffered
injury in Belgium but the product was not
marketed there.
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The Rome II Regulation thus does not pro-
vide a rule for cases where the product was
not marketed in the country of the victim’s
habitual residence, of purchase, or of injury.
In legal doctrine it is suggested that the law
of the place of injury be applied in such sce-
narios (in Scenario 3: Belgian law) under the
general rule in art 4(1) Rome II Regulation
(Trevor Hartley, ‘Choice of Law for Non-con-
tractual Liability: Selected Problems under the
Rome II Regulation’ (2008) ICLQ 899, 906;
Adam Rushworth and Andrew Scott, ‘Rome
IT Regulation: Choice of Law for Non-con-
tractual Obligations’ (2008) LMCLQ, 274 at
284). However, in order to apply the law of
the country where the injury occurred, Rome
II expressly requires in art 5(1)(c) Rome II
Regulation that the product was marketed
there. It is therefore suggested to fill the gap
by applying the law of the place of marketing
that has the closest connection to the facts of
the case. This would be in line with the fact
that the European legislator used the place of
marketing in art 5(1)(a), (b) and (c¢) Rome II
Regulation as a central and indispensable con-
necting factor. In Scenario 3 this should argu-
ably lead to the application of French law. The
same outcome could be reached under art 5(1)
(b) Rome II Regulation if the original acquisi-
tion by X (instead of Y) were regarded as the
relevant purchase in Scenario 3.

If this case were brought before the courts
of a contracting state to the Hague Products
Liability Convention, art 5 Hague Products
Liability Convention might lead to the applica-
tion of Belgian law: Belgium was the country
of the habitual residence of the victim, who
had purchased the product there. If, however, a
purchase in a professional chain of distribution
were required, art 5 Hague Products Liability
Convention would not apply. Then art 4 Hague
Products Liability Convention would also
lead to Belgian law, since this was the country
where the injury occurred and where the person
directly suffering damage had his or her habitual
residence.

VI. Jurisdiction

In EU Member States, jurisdiction in pro-
duct liability cases is governed by the Brussels
I Regulation (recast) (Regulation (EU) No
1215/2012 of the European Parliament and
of the Council of 12 December 2012 on jur-
isdiction and the recognition and enforcement
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of judgments in civil and commercial mat-
ters (recast), [2012] OJ L 351/1; — Brussels I
(Convention and Regulation)) or, where applic-
able, by the — Lugano Convention (Lugano
Convention of 30 October 2007 on jurisdiction
and the recognition and enforcement of judg-
ments in civil and commercial matters, [2007]
0OJ L 339/3). According to art 4(1) Brussels I
Regulation (recast)/2(1) Lugano Convention,
persons domiciled in a Member/contracting
State will be sued in the courts of that Member/
contracting State. A claim for products liabil-
ity can also be brought, if the claimant so
chooses, ‘in the courts for the place where the
harmful event occurred or may occur’ (art 7(2)
Brussels I Regulation (recast)/art 5(3) Lugano
Convention). According to well-established ECJ
case-law, this special jurisdiction is available
both at the place where the person claimed to
be liable acted and the place where the dam-
age occurred (ie where the protected interest
was initially harmed), ECJ C-21/76 SCJEC
Handelskwekerij GJ Bier BV v Mines de Potasse
d’Alsace SA [1976] ECR 1735 (— Torts).

1. Place of acting of the person
claimed to be liable

With respect to the ‘place of acting’ in pro-
ducts liability claims, the ECJ decided that ‘in
the case where a manufacturer faces a claim
of liability for a defective product, the place
of the event giving rise to the damage is the
place where the product in question was
manufactured’, ECJ C-45/13 Andreas Kainz v
Pantherwerke AG [2014] OJ C 85/10. The ECJ
reasoned with regard to the rationale of this
special jurisdiction that a forum at the place
where the product was manufactured ‘facili-
tates, on the grounds of, inter alia, the possibil-
ity of gathering evidence in order to establish
the defect in question, the efficacious con-
duct of proceedings and, therefore, the sound
administration of justice’.

It should be noted that the ECJ did not locate
the place of acting at the place where the prod-
uct was marketed, although this would have
been in line with the central role that the place
of marketing plays (as ‘place of acting’) under
the Rome II Regulation. The Kainz decision
thus confirms the restrictive interpretation and
the exceptional character of the rules on spe-
cial jurisdiction in art 7 Brussels I Regulation
(recast)/art 5 Lugano Convention. It also
emphasizes the independent interpretation of
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the same legal terms (in the present case: the
‘place of acting’) for purposes of jurisdiction on
the one hand and for purposes of determining
the applicable law on the other.

2. Place where the damage occurred

The leading products liability case concern-
ing the location of the place of damage under
the Brussels I Regulation/Lugano Convention
is ECJ C-189/08 Zuid-Chemie v Philippo’s
Mineralenfabriek NVISA [2009] ECR 1-6917:
a Dutch company Zuid-Chemie used ingredi-
ents in its factory in the Netherlands to produce
fertilizer, which it then sold and delivered to
its customers. Zuid-Chemie had purchased the
ingredients from another company which in
turn had acquired them from a third company,
Philippo’s. Philippo’s had ordered some raw
materials for producing the ingredients from
a fourth company. All companies were estab-
lished in the Netherlands.

Philippo’s manufactured the ingredients in its
factory in Belgium where the final purchaser,
Zuid-Chemie, came to take delivery of them.
It transpired that the raw materials Philippo’s
had purchased from the fourth company were
defective, rendering the ingredients produced
by Philippo’s in Belgium, and ultimately the
fertilizer produced by Zuid-Chemie in the
Netherlands, unusable. Zuid-Chemie accord-
ingly claimed — damages for the resulting loss
from Philippo’s on an extra-contractual basis.

The parties did not dispute that the place
of acting of Philippos’s was to be located in
Belgium, where this company had manufac-
tured the defective ingredient and where it had
been delivered to the claimant. The question
was rather where to locate the place where the
claimant’s damage had occurred.

The ECIJ held that ‘the place where the dam-
age occurred cannot be any other than Zuid-
Chemie’s factory in the Netherlands where the
[ingredient], which is the defective product, was
processed into fertiliser, causing substantial
damage to that fertiliser which was suffered by
Zuid-Chemie and which went beyond the dam-
age to the [ingredient] itself”.

VII. Conclusions

Designating the applicable law in product li-
ability cases has always been regarded as par-
ticularly difficult, and the range of solutions
that were applied in the different jurisdictions

TaHOMAS KADNER GRAZIANO

Jurgen Basedow, Giesela Ruhl, Franco Ferrari and Pedro de Miguel Asensio - 9781782547228
Downloaded from Elgar Online at 10/20/2017 09:45:53AM by info@e-elgar.co.uk
via Material in Copyright strictly NOT FOR DISTRIBUTION, SHARING or POSTING

Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 251 of 262

154



Case 1:21-cv-11269-FDS Document 112-1 Filed 01/31/22 Page 252 of 262

1422 ENCYCLOPEDIA OF PRIVATE INTERNATIONAL LAW

before the entry into force of the Rome II
Regulation was particularly broad. Article 5 of
the Rome II Regulation combines several cri-
teria that must be fulfilled in order to arrive
at the applicable law and thereby reaches finely
tuned and well-balanced results. In the field of
products liability, as in many others, the Rome
IT Regulation has thus brought much needed
clarifications thereby contributing to legal cer-
tainty and predictability of the applicable law.
THOMAS KADNER GRAZIANO
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Torts

I. Introduction

On the substantive law level, rules on extra-
contractual liability, tort or delict vary con-
siderably between countries (for detailed
information on the substantive tort law
regimes, see the publications of the European
Group on Tort Law, available at <www.egtl.
org> and of the European Centre of Tort
and Insurance Law (ECTIL), and in particu-
lar the Digests and Yearbooks on European
Tort Law, available at <www.ectil.org>; see
also Christian von Bar, Eric Clive and Hans
Schulte-Nélke (eds), Principles, Definitions and
Model Rules of European Private Law: Draft
Common Frame of Reference, vol 4 (Sellier
2009); Walter van Gerven, Pierre Larouche
and Jeremy Lever, Cases, Materials and Text
on National, Supranational and International
Tort Law (Hart Publishing 2000); Cees van
Dam, European Tort Law (2nd edn, OUP
2013)). Thus it is often crucial in cross-bor-
der tort cases to know which national liabil-
ity system applies. In private international
law, the law of torts was for a long time over-
shadowed by criminal liability and for centur-
ies remained a neglected topic. However, this
changed drastically in the second half of the
20th century as the number of cross-border
situations involving non-contractual liability
multiplied. Road traffic accidents abroad (—
Traffic accidents), sports accidents in foreign
countries, damage caused by defective prod-
ucts (— Products liability), cross-border envir-
onmental damage (— Environmental liability),
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acts restricting free competition in an inter-
national context, cross-border infringements
of intellectual property rights (— Intellectual
property, applicable law), as well as infringe-
ments of privacy rights by media (printed or
online) have multiplied and have come into the
focus of private international law. Following
the multiplication of situations raising issues
of applicable law, the private international
law rules on torts became more differenti-
ated and more specific rules were introduced
in numerous countries, either by means of
legislation or through case-law. These rules
differed from one jurisdiction to another in
many respects (see Thomas Kadner Graziano,
Gemeineuropdisches Internationales Privatrecht
(am Beispiel der ausservertraglichen Haftung
fur Schdden) (Mohr Siebeck 2002); Thomas
Kadner Graziano, Europdisches Internationales
Deliktsrecht (Mohr Siebeck 2003); Thomas
Kadner Graziano, La responsabilité délictuelle
en droit international privé européen (Helbing
Lichtenhahn 2004)). On a European scale, the
existence of rules designating different applic-
able laws meant that the outcome of a particu-
lar case could vary according to the forum in
which the case was brought. This in turn led to
considerable uncertainty and a lack of predict-
ability of the applicable law. In such circum-
stances, claimants and their lawyers had the
opportunity to assess their options and choose
the most favourable forum, engaging in what is
termed ‘forum shopping’ (— Forum (and law)
shopping).

This state of the law was considered unsat-
isfactory and initiatives were taken to unify
private international law rules in the field of
torts, initially by the — Hague Conference on
Private international law, then by the EC and
later the EU.

Two Hague Conventions were adopted, one
on the law applicable to traffic accidents (Hague
Convention of 4 May 1971 on the law applic-
able to traffic accidents, 965 UNTS 415, Hague
Traffic Accident Convention), the other desig-
nating the law applicable to products liability
(Hague Convention of 2 October 1973 on the
law applicable to products liability, 1056 UNTS
191, Hague Products Liability Convention; text
and status charts available at <www.hcch.net>).
While the Hague Traffic Accident Convention
has been highly successful with 21 contracting
states (— Traffic accidents), the Hague Products
Liability Convention has been less so, with 11
contracting states (— Products liability).
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In 2009, the — Rome II Regulation
(Regulation (EC) No 864/2007 of the European
Parliament and of the Council of 11 July 2007
on the law applicable to non-contractual obliga-
tions (Rome II), [2007] OJ L 199/40) entered into
force in the EU Member States. It has universal
application and so applies even when the desig-
nated law is not that of an EU Member State.
The Rome II Regulation introduced, for the first
time in modern history, common rules setting
out the applicable law in non-contractual mat-
ters in all EU Member States except Denmark.
It designates the same national law, irrespective
of the country where the case is brought. For the
issues covered, Rome II establishes foreseeability
of the outcome, creates legal certainty as to the
applicable law, and eliminates forum shopping
within Europe.

However, according to art 28(1) of the Rome
IT Regulation, the two Hague Conventions
on traffic accidents (— Traffic accidents) and
product liability (— Products liability) prevail
over the Regulation in their respective con-
tracting states. With respect to traffic accidents
and to products liability, two different sets of
private international law rules thus coexist
within Europe. For these two areas of consid-
erable practical importance, the unification of
private international law rules by the Rome I
Regulation so far remains only partial.

II. General principles of private
international law of torts

Specific chapters in this Encyclopedia are dedi-
cated to the Rome II Regulation, to traffic acci-
dents and to product liability. This chapter will
instead focus on general principles of private
international law of torts, as they have evolved
over the centuries (see II.1. below) or during
the second half of the 20th century (see I1.2. to
I1.4. below).

1. The lex loci delicti commissi rule

The first principle of almost global importance
to be identified in the private international
law of tort is the application of the law of the
place where the tort was committed, the so-
called lex loci delicti commissi rule. From the
beginning of private international law in the
12th and 13th centuries until well into the 20th
century, the lex loci delicti rule was seen on
the European continent as the (only) reason-
able rule to follow in torts. It thus ranks among
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the oldest rules of private international law.
However, until the mid-19th century, the legal
analysis often focused on the question of which
law to apply to criminal sanctions, while com-
pensation was regarded as a secondary issue,
governed by the law applicable in criminal law.
In the 19th and the 20th centuries, when acci-
dent and compensation law was emancipated
from criminal law, new statutes and case-law
endorsed the lex loci delicti rule for compensa-
tory tort claims in continental Europe and eg
South America. Before the entry into force of
the — Rome II Regulation, and despite mod-
ern tendencies towards more specific or more
flexible rules, the lex loci rule was in force in
almost all European countries from — Poland
to — Portugal, from the — Netherlands
to — Greece, and from England (— United
Kingdom) to the Baltic States (— Estonia, —
Latvia, — Lithuania) and Russia (— Russian
Federation). The same is true for the private
international law of torts in many jurisdictions
around the world. The Hague Traffic Accident
Convention (— Traffic accidents) and the —
Rome IT Regulation also retain the place of the
accident as a central criterion for determining
the law applicable in torts.

The place where the tort was commit-
ted is currently used as the general rule, for
example, in art 4(1) Rome II Regulation, art
3 Hague Traffic Accident Convention, art
1219(1) Russian Civil Code (The Civil Code
of the Russian Federation of 26 November
2001, No 146-FZ — Part 3, as amended by
Federal Law No 260-FZ of 30 September
2013, henceforth Russian CC), art 1129(1)
Civil Code of Belarus (Law No 218-Z of 7
December 1998, henceforth Belarus CC),
art 17(1) Japanese Act on General Rules
for Application of Laws (Hono Tekiyd ni
Kansuru Tsusokuho, Law No 10 of 1898, as
newly titled and amended by Act No 78 of 21
June 2006, henceforth Japanese PILA), art
44 Law of the People’s Republic of China
on the Laws Applicable to Foreign-Related
Civil Relations (Statute of Application of
Law to Foreign Civil Relations adopted at
the 17th session of the Standing Committee
of the 11th National People’s Congress on
28 October 2010, effective 1 April 2011,
henceforth Chinese PILA). Other examples
are art 3126(1) Civil Code of Québec (L.Q.
1991, ch 64, henceforth Québec CC); art
21 first sentence Civil Code of Egypt (Law
No 131/1948 of 16 July 1948, al gantn al
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madani); arts 70 and 73(1) Tunisian Code of
Private international law (Law No 98-97 of
27 November 1998, Official Journal of the
Republic of Tunisia, 1 December, p 2332,
henceforth Tunisian PILA); art 20(1) Civil
Code of Algeria (Ordonnance No 75-58 du
20 Ramadhan correspondant au 26 septem-
bre 1975 portant code civil, modifiée et com-
plétée) and § 13 Civil Foreign Relations Act
of South Korea (Law No 966 of 15 January
1962 and Law No 6465 of 7 April 2001,
Amending the Conflict of Laws Act of the
Republic of Korea). In other jurisdictions,
the lex loci delicti is applied as a default
rule, used where no other, more specific —
connecting factors apply. This is the case in
art 133(2) Swiss Private international law
Act (Bundesgesetz lUber das Internationale
Privatrecht of 18 December 1987, 1988 BBI
1 5, as amended, henceforth Swiss PILA).
In the USA, the lex loci rule was followed
unanimously until the mid-1960s.

There is a strong rationale for the lex loci
delicti rule. First, in situations where the par-
ties had no contact with each other before the
damaging event occurred, which is the case eg
in many road traffic accidents or sports acci-
dents, the place of the accident is the only link
between them. Second, the law of the place of
the tort or accident is simple to apply, efficient
and favours legal certainty. Parties know even
before a tort is committed which law will apply
to potential liability, and they might adapt their
insurance cover accordingly. Third, applica-
tion of the lex loci delicti is a neutral solution
favouring neither party. Fourth, it is in con-
formity with the interests of the state in which
the damage occurred to have certain victims of
accidents compensated, particularly those resi-
dent there. Lastly, this solution generally corres-
ponds to the parties’ expectations and interests,
and is usually fair and recognized as such by
the parties.

2. Exceptions to the lex loci delicti rule

A second general principle common to almost
all modern systems on private international law
of torts is that, under certain circumstances,
exceptions are made to the lex loci delicti rule.
In a series of influential publications from the
1950s onwards, proposals were made to deviate
from the lex loci delicti in cases where the vic-
tim on the one hand and the person claimed to
be liable on the other originated from the same
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jurisdiction or lived in the same legal environ-
ment, distinct from the one in force at the place
of the tort (see JHC Morris, ‘The Proper Law of
Tort’ [1951] Harv.L.Rev. 881-95; Heinz Binder,
‘Zur Auflockerung des Deliktsstatuts (1955) 20
RabelsZ 401-99; Pierre Bourel, Les conflits de
lois en matiere d’obligations extracontractuelles
(Bruylant 1961), 45 et seq; Jan Kropholler,
‘Ein Anknipfungssystem flir das Deliktsstatut’
(1969) 33 RabelsZ 601-53).

The single most famous case illustrating this
development is certainly the New York Court
of Appeals case Babcock v Jackson, 191 N.E.2d
279 (NY 1963). The Jacksons, a couple from
New York, went with a friend, Babcock, on a
trip by car from New York to Ontario, Canada,
where they had a traffic accident. Babcock sued
Jackson, the driver of the car, before the courts
in New York, claiming that Jackson had negli-
gently caused the accident. The law of Ontario,
ie the law of the place of the accident, prohib-
ited a passenger from suing the driver, so that
under the lex loci delicti rule, then applicable in
New York, the claim would have failed. The law
of New York, on the contrary, provided no such
— immunity. The court found that the parties
lacked a substantial connection with Ontario
and that application of the lex loci delicti under
the circumstances would be fortuitous and un-
fair. Accordingly the court held that the juris-
diction most closely connected to the case was
New York and applied New York law.

In later years, exceptions were made in the
large majority of European jurisdictions, either
through legislation or case-law. Only a few coun-
tries (such as — France, — Spain, — Greece, —
Sweden and — Denmark) continued to apply
the lex loci delicti rule without exception. In
other countries, deviations from the lex loci rule
were made particularly in cases where the par-
ties had their habitual residence in the same jur-
isdiction when the damage occurred, or where
the parties were linked in a close relationship,
such as by contract, which the tort violated; in
this case, the law governing this relationship was
also applied to tortious liability (the so-called
rattachement accessoire or accessory connection
mechanism).

The — Rome II Regulation follows these
examples and provides for exceptions to the
lex loci delicti rule pursuant to art 4(2) where
the parties have their habitual residence in the
same country, or pursuant to art 4(3) where
there is a manifestly closer connection with
another country, in particular a pre-existing
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1712 ENCYCLOPEDIA OF PRIVATE INTERNATIONAL LAW

relationship between the parties, such as a con-
tractual relationship.

An exception where the parties have their ha-
bitual residence in the same state was already
made in art 133(1) Swiss PILA, and is today
also to be found for example in art 1219(2)
Russian CC, art 20 Japanese PILA, art 44 2
Chinese PILA, art 3126(2) Québec CC and in
art 70(3) Tunisian PILA. Thus, the common ha-
bitual residence exception is today a standard
feature of modern codifications, whereas the
rattachement accessoire is less widespread, and
exists for example in art 133(3) of the Swiss
PILA, art 20 Japanese PILA, and in art 3127
Québec CC.

There are good reasons for making excep-
tions to the lex loci delicti principle. A rule
designating the law of the parties’ common
habitual residence has the advantage that the
applicable tort rules are familiar to parties by
virtue of their both living in this jurisdiction.
Additionally, this is the jurisdiction in which the
parties will bear the consequences of the tort.
Under the exception rule, the accident is thus
treated as though it had occurred in the state in
which the parties are habitually resident. The
more superficial the link between the parties
and the place of accident, the more justified this
exception to the lex loci delicti rule appears.

There is also a strong rationale for apply-
ing the law governing contractual relations to
a potential claim in torts, ie to practise rat-
tachement accessoire. Many national tort law
regimes, such as English, German, Swiss or
Italian law, allow concurrent actions in con-
tract and tort. In domestic law, the systems of
contractual and extra-contractual liability are
usually well-coordinated. Given that the pri-
vate international law rules for tortious and
contractual matters differ (for example, the ha-
bitual residence of the seller or service provider
in contractual matters, and the lex loci delicti
in tort), the application of different private
international law rules in contract and tort may
lead to contract and tort claims between the
parties being governed by different laws, even
though they are based on the same facts and
events. This risks undermining the balance that
exists in each national system between claims
in contracts and torts. On the other hand, the
accessory connection mechanism leads to the
application of one single law for all claims be-
tween the parties and avoids friction between
the two liability systems. Lastly, this exception
is generally in line with the parties’ expectation
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that their relationships will be governed by the
law of a single jurisdiction.

In Europe, the conditions for making excep-
tions to the lex loci rule are thus clearly defined.
The development took another direction in
the USA. Following scenarios such as that in
Babcock v Jackson, the lex loci rule was replaced
in many states by a flexible, policy-oriented case-
by-case analysis taking into consideration a wide
range of interests and policies. Accordingly, §
6(2) Restatement (Second) of Conflict of Laws
(American Law Institute, Restatement of the
Law, Second: Conflict of Laws 2d, St. Paul 1971;
— Restatement (First and Second) of Conflict
of Laws) provides that

[t]he factors relevant to the choice of the applic-
able law include (a) the needs of the interstate
and international systems, (b) the relevant policies
of the forum, (c) the relevant policies of other
interested states and the relevant interests of those
states in the determination of the particular issue,
(d) the protection of justified expectations, (e) the
basic policies underlying the particular field of
law, (f) certainty, predictability and uniformity of
result, and (g) ease in the determination and appli-
cation of the law to be applied.

The price of such an open-ended approach
in US private international law is a considerable
lack of foreseeability regarding the law applic-
able in torts.

3. Party autonomy

Since the late 1970s, — party autonomy has
occupied an ever-increasing place in statutory
provisions in the European private international
law of tort. Practically all modern European
statutes that expressly addressed this issue from
the 1980s onwards allowed to a certain extent
the parties to choose the applicable law in tort.
Some national systems provided the choice only
after the tort had occurred (— Germany, —
Belgium, — Lithuania, Russia, and outside
Europe the Tunisian PILA). The Swiss PILA
and the Japanese PILA allow an ex post choice
of the lex fori.

In other countries, the parties were free to
choose the applicable law both ex ante and
ex post, ie before or after the injury occurred,
provided they were already in contact at that
time (— Austria, — Liechtenstein and the —
Netherlands). Article 14 Rome II Regulation
follows this development. Under the Rome I
Regulation, the parties are free to choose ex
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post and under certain circumstances also ex
ante. They may choose the law of the forum
or any law they consider appropriate to govern
their relationships (— Rome II Regulation).
Consequently, when applying Rome II, the first
question to be asked is whether the parties have
agreed on the applicable law.

Some scholars have predicted that rules on
party autonomy will turn out to remain dead
letter in the field of torts given that the chosen
law would necessarily favour one party so that
the other would never agree to the choice.
However, European case-law proves the con-
trary. In what is probably the most famous
case in the European private international law
of torts (Rechtbank Rotterdam, 23 September
1988, Bier v Mines de Potasse d’ Alsace [1989]
NJ 743, [1989] RabelsZ 699; Case C-21/76
SCJEC Handelskwekerij GJ Bier BV v Mines
de Potasse d’Alsace SA [1976] ECR 1735), the
Mines de potasse d’Alsace, situated in France,
had released saline residue into the Rhine. A
Dutch horticultural company which used water
from the river for irrigation purposes was con-
sequently forced to install a water purification
system. The Dutch claimants brought a claim
for — damages and an injunction against the
Mines de Potasse d Alsace before the Dutch
courts. At the first stage of proceedings, each
party wanted the law of its own country to
apply. However, the parties eventually agreed
on the application of Dutch law. This was be-
cause application of a foreign law could not be
appealed against before the Dutch courts, so
that by choosing Dutch law the parties left open
the possibility of a review of the application of
the substantive law by the higher courts.

This case illustrates that choosing the applic-
able law, particularly the law of the forum,
may constitute an attractive option for parties,
largely for reasons of procedure and practical
convenience. Even parties for whom the cho-
sen substantive law initially appears somewhat
unfavourable may have good reason to agree
upon the choice. This is the case, for example, if
the chosen law can be more quickly, easily and
reliably established than the law which would
apply in the absence of choice, thus reducing
the costs of litigation, or it may provide specific
presumptions that ease a party’s — burden of
proof. Choosing the law of the forum is also an
attractive option when, as in Bier, application
of a foreign law cannot be appealed against.
Consequently, for practical purposes, reach-
ing agreement on the applicable law may be an
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attractive option in almost all cases where the
private international law of the forum would
lead to application of a foreign law.

There are good reasons to extend the party
freedom of choice to a choice ex ante, as provided
under certain circumstances in art 14(1)(b) Rome
II Regulation. Where there is a pre-tortious rela-
tionship between the parties, in particular where
they are bound by a contract (such as a com-
plex construction contract or where they are in
an ongoing business relationship), they may have
an interest in determining in advance the law ap-
plicable to all their relationships, including future
extra-contractual liability. An ex ante choice of
the applicable law means that the parties are clear
on the applicable liability law from the outset.
The parties will consequently have the possibility
to submit all their legal relations, contractual and
non-contractual, to a single law.

It is true that the rattachement accessoire,
or accessory connection mechanism (see I1.2.
above), often also indirectly leads to the result
that the law governing the contractual relation-
ship between the parties will eventually apply to
their liability in tort. It therefore has been ques-
tioned whether there is a need to also permit ex
ante choice of law in tort and delict.

However, a rule that extends — party au-
tonomy in tort to the choice of the applicable
law ex ante and that clearly defines the limits of
this freedom is preferable to introducing party
autonomy only ‘through the backdoor’. Such
a rule provides the parties with precise infor-
mation necessary for them to organize their
relationships efficiently and also reinforces legal
certainty. Finally, rules on the ex ante choice of
law in tort are needed where the parties’ contrac-
tual relations are governed by international uni-
form contract law, in particular by the United
Nations Convention on Contracts for the
International Sale of Goods (United Nations
Convention of 11 April 1980 on Contracts for
the International Sale of Goods, 1489 UNTS
3; — CISG), or where the parties have agreed
to submit their contractual relations to non-
state rules such as the European Principles of
Contract Law or the UNIDROIT Principles
of International ~Commercial Contracts
(International Institute for the Unification
of Private Law/Institut international pour
I'unification du droit privé (ed), UNIDROIT
Principles of International ~Commercial
Contracts 2010 (3rd edn, UNIDROIT 2010)).
In the future, the same need could arise where
parties choose to apply a future EU instrument
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on contract law. Given that neither the — CISG
nor these non-state rules contain provisions
on tort or delict, an accessory connection is
ruled out when these contractual regimes apply.
Finally, given that the injured party always
has the possibility to decide whether to bring
a claim at all and that parties can compromise
and settle out of court, the injured party should
also be able to determine the applicable law in
agreement with the person claimed to be liable.
Ultimately, the parties are best placed to know
which applicable law would most effectively
protect their interests and lead to the desired
outcome. Hence, there are indeed good reasons
for party autonomy in the private international
law of torts.

Before entry into force of the Rome II
Regulation, when parties argued in the course
of the proceedings on the basis of the lex fori,
courts in some jurisdictions inferred from this
an implied tacit choice in favour of the law of
the forum. Article 14(1) second sentence Rome
IT Regulation requires that the choice of law
‘shall be expressed or demonstrated with rea-
sonable certainty by the circumstances of the
case’, ruling out such a practice, and rightly so.
In reality, courts and lawyers still often overlook
the impact of private international law and, in
particular, the potential application of a for-
eign law. Inferring a choice of law from mere
silence would therefore constitute a sheer fiction
with no relation to actual party intentions in
many cases.

Finally, modern statutes accepting party
autonomy in torts expressly state that the
choice of the applicable law may not prejudice
third-party rights. These provisions relate in
particular to the insurer of the tortfeasor, see
for example art 14(1) in fine Rome II Regulation
or art 21 second sentence Japanese PILA.

4. Complex torts

A fourth significant development in the private
international law of torts took place in the last
decades of the 20th century regarding so-called
‘complex torts’.

In the absence of a choice of the applica-
ble law by the parties (see I1.3. above), tortious
liability is generally governed by the law of the
place where the tort was committed, the lex loci
delicti (see 11.1. above). In the most common
cases of extra-contractual liability, the place
where the person committing a tort or delict
either acts, or refrains from acting, is also the
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place where the damage occurs. This is true of
road traffic accidents (— Traffic accidents) and
of sports accidents. In other situations, there is
a distance in time and space between one per-
son’s behaviour and the resulting damage to
another. When the event giving rise to damage
takes place entirely or partly in one jurisdiction
but the damage occurs in one or several other
jurisdictions, we speak of a ‘double or multiple
locality case’, ‘multilocal tort” or ‘complex tort’
(Distanzdelikt, délit a distance, illeciti complessi
or a distanza, afstandsdelicten, ilicitos a distan-
cia). Determining the law that is to govern com-
plex torts has proven to be one of the most
difficult issues in the private international law
of torts in the 20th century.

a) Complex torts in general

When the event giving rise to damage takes
place in one jurisdiction and the damage occurs
in another, the question is whether (i) the law
of the place where the person claimed to be
liable acted should apply, or rather (ii) the law
of the place where the injury to the protected
interest occurred, or alternatively (iii) whether
both criteria should be combined and the tort
localized at both places (so-called rule of ubiq-
uity), and the law most favourable to the victim
be applied. The second fundamental ques-
tion is whether the criteria for torts in general
should apply to all categories of complex torts,
or whether, for different categories of com-
plex torts, separate and more specific rules are
needed (below, 11.4.b)).

In the late 19th and early 20th centuries,
applying the law of the place of acting was so
widespread on the European continent that it
was considered ‘the civil law rule’ for complex
torts (Ernst Rabel, The Conflict of Laws: A
Comparative Study, vol 2 (2nd edn, University
of Michigan Press 1960) 303-304). On the
other hand, from the 1880s onwards, German
courts applied a rule of ubiquity, leading to
the application of the law most favourable to
the victim. In the 20th century, jurisdictions in
central and eastern European countries applied
similar ubiquity rules. In 1976, the ubiquity
rule was adopted by the ECJ in the seminal
Bier case (Case C-21/76, [1976] ECR 1735)
for the purpose of jurisdiction under what
is now art 7(2) of the Brussels I Regulation
(recast) (Regulation (EU) No 1215/2012 of the
European Parliament and of the Council of 12
December 2012 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and
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commercial matters (recast), [2012] OJ L 351/
1; — Brussels I (Convention and Regulation)).
With respect to the applicable law, however, in
the second half of the 20th century, applying the
law of the place of injury became increasingly
widespread in Europe, and this solution was
eventually adopted in the Rome II Regulation:
according to art 4(1) Rome II Regulation, com-
plex torts are ordinarily to be governed by the
law ‘of the country in which the damage occurs
irrespective of the country in which the event
giving rise to the damage occurred and irrespec-
tive of the country or countries in which the
indirect consequences of the event occur’. If
the damage occurs in several countries, the laws
of these countries will be applied to the dam-
age that occurred in each country respectively
(the so-called application distributive or mosaic
principle).

There are numerous reasons for applying the
law of the place of injury as opposed to that
of the place of acting or a rule of ubiquity: a
person causing damage in a foreign country
must conform to the rules of the country in
which his actions produce their effects. In fact,
every actor must take into consideration the
potential victims’ legitimate expectations to be
protected according to the level of protection
provided by the law of the state where his goods
and interests are located and the injury occurs.
Moreover, from a prevention and deterrence
perspective, the law of the place where the dam-
age occurred is the most appropriate, in that
national tort laws are in principle directed at
behaviour that has its effects within the territory
of the state in question. This means that actions
with consequences in another country ought to
be governed by the tort law rules in force in the
place where the damage occurs. The preventive
function of the substantive tort law of this
country would be lost if persons acting from
abroad had to comply only with the rules of the
country in which they are acting. Accordingly,
both the compensatory and the preventive func-
tions of tort law favour application of the law
of the place where the damage occurs.

For these reasons, the place of injury rule (as
opposed to the place of acting rule or ubiquity
rules) is also gaining wider acceptance in other
jurisdictions worldwide, for example it was re-
cently adopted in art 17 Japanese PILA and in
art 44 of the Chinese PILA.

For cross-border torts caused by omission,
this signifies that the determining factor is to
be not the place where the alleged tortfeasor

TORTS 1715

ought to have acted, but rather the place where
the damage he ought to have prevented occurs.

In Europe, there has always been a wide-
spread consensus that neither the place where
purely preparatory acts took place nor the place
where consequential damage occurred are to be
taken into consideration when determining jur-
isdiction and the applicable law in tort. If, for
example, an Italian citizen undergoes surgery
in Hungary, and complications occur after his
return to Italy entailing further medical treat-
ment, then the place of injury relevant for
determining jurisdiction and the law applicable
for a claim in tort is Hungary, and not Italy
where the consequential damage occurred (see
for the purpose of jurisdiction also: Case C-
364/93 Antonio Marinariv Lloyd’s Bank plc and
Zubaidi Trading Co [1995] ECR 1-2719; Case
C-220/88 Dumez France SA and Tracoba SARL
v Hessische Landesbank [1990] ECR 1-49; art
4(1) in fine of the Rome II Regulation). If, in
Spain, a motor boat driven by a Belgian col-
lides with a Frenchman who is harpoon fishing,
leading to amputation of the victim’s arm or
leg, and if the victim is subsequently hospital-
ized in Nice where he later dies as a result of
the accident, then Spanish courts (as opposed
to French) would have jurisdiction under art 7
no 2 of the Brussels I Regulation (recast), and a
claim brought by the widow in tort for damages
to herself and any children would be governed
by Spanish (as opposed to French) law, ie by the
law of the place of the accident and of the ini-
tial injury (compare the scenario of the French
case — Cour de Cassation, 21 October 1981,
Bull. civ., 1., no 303).

b) Specific rules for specific torts

Complex torts occur frequently in cases of
products liability, environmental damage,
violations of privacy and other — personal-
ity rights (in particular by mass media and/
or via the Internet), unfair competition and
infringements of intellectual property rights.
In these categories of cases, the criteria of
the ‘place where the damage occurred’ is, as
a — connecting factor, frequently vague. It is,
for example, far from clear where the damage
is to be localized for violations of personal-
ity rights through mass media, infringements
of intellectual property rights or in situations
of cross-border unfair competition. For sev-
eral specific categories of complex torts, the
place of the tort (the locus delicti) either needs
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further specification or is simply inadequate,
as in the case of products liability (— Products
liability).

In the second half of the 20th century, the con-
viction that certain categories of complex torts
need to be governed by specific rules has gained
ground in many jurisdictions. Introducing such
specific rules became one of the most important
developments in the private international law of
torts. The development started with the Swiss
PILA, which provides specific rules for prod-
ucts liability, unfair competition, restrictions of
trade, damage to the environment, violations of
personality rights and infringements of intellec-
tual property rights. Before the entry into force
of the Rome II Regulation, specific rules for
complex torts were also introduced in varying
numbers in — Austria, — Belgium, — Italy, —
Liechtenstein, the — Netherlands, — Spain, and
in many central and eastern European countries,
such as — Lithuania, — Estonia, — Romania,
Russia (— Russian Federation) and — Belarus
(for references, see Marc Fallon, ‘The Law
Applicable to Specific Torts’ in Jlrgen Basedow,
Harald Baum and Yuko Nishitani (eds),
Japanese and European Private international law
in Comparative Perspective (Mohr Siebeck 2008)
261-77; Thomas Kadner Graziano, Europdisches
Internationales Deliktsrecht (Mohr Siebeck 2003)
55-109; Thomas Kadner Graziano, La respon-
sabilité délictuelle en droit international privé
européen (Helbing Lichtenhahn 2004) 54-103;
Thomas Kadner Graziano, ‘General Principles
of Private international law of Tort in Europe’
in Jlrgen Basedow, Harald Baum and Yuko
Nishitani (eds), Japanese and European Private
international law in Comparative Perspective
(Mohr Siebeck 2008) 254-6).

In countries that did not adopt specific rules
for the various categories of complex torts,
eg — France, considerable uncertainty per-
sisted before entry into force of the Rome II
Regulation with respect to the law applicable to
complex torts.

With a view to improving predictability and
legal certainty regarding the applicable law, and
in accordance with the above-mentioned trend
towards specific rules for different categories of
complex torts, arts 5 to 9 Rome II Regulation
provide rules for products liability (— Products
liability), unfair competition and acts restrict-
ing free competition, environmental damage,
infringement of intellectual property rights and
industrial action (— Rome II Regulation). The
Regulation thereby contributes significantly to
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predictability of the applicable law and to legal
certainty.

On the other hand, no agreement could be
reached on the intricate question of which
law to apply to infringements of personality
rights, including infringements via the Internet.
The Rome II Regulation currently expressly
excludes this issue from its scope of application,
pursuant to art 1(1)(g). Consequently, the trad-
itional private international law rules on torts
continue to apply in each country (for these
rules, varying considerably between countries,
see with references, Thomas Kadner Graziano,
Européisches  Internationales — Deliktsrecht
(Mohr Siebeck 2003) 79-90; Thomas Kadner
Graziano, La responsabilité délictuelle en
droit international privé européen (Helbing
Lichtenhahn 2004) 75-86).

In other parts of the world, legislatures also
took the position that at least some specific
torts need to be governed by specific rules.
Both the new Japanese PILA and the new
Chinese PILA provide specific rules for the
two most difficult issues of complex torts, ie
product liability (art 19 Japanese PILA; art
45 Chinese PILA) and defamation (art 20
Japanese PILA; art 46 Chinese PILA). The
Chinese Act further contains specific rules on
infringements of intellectual property rights
(arts 48-50). Special rules on products liability
are further found in art 1221 Russian CC, art
1130 Belarus CC, art 3128 Québec CC and
in art 72 of the Tunisian PILA. Article 1222
of the Russian CC further contains a rule on
unfair competition.

III. Conclusions

For many centuries, the lex loci delicti rule was
considered the only reasonable rule to follow
in the private international law of torts. From
the 1950s onwards, in certain situations the
lex loci rule was considered too rigid. In many
countries, deviations from the /ex loci rule were
made, particularly in cases where the parties
both had their habitual residence in the same
country when the damage occurred, or where
the parties were in a close relationship, such as
a contractual relationship, which the tort vio-
lated. In these situations, the law governing
this relationship was also applied to tortious
liability.

From the 1980s onwards, — party auton-
omy gained ground in the European private
international law of torts. Initially an ex post
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choice of the applicable law was recognized.
Later, in situations where the parties were in
contact before the damaging event occurred,
the option to choose the applicable law in
tort ex ante was, under certain circumstances,
accepted.

Other important developments took place
with regard to complex torts. In the early
20th century, many courts in Europe applied
the law of the place of acting to potential
liability in tort. In other countries the tort
was located both at the place where the
alleged tortfeasor had acted and the place
where the protected interest suffered injury.
This so-called ubiquity rule continues to
apply with respect to jurisdiction under the
Brussels I Regulation (recast) (— Brussels
I (Convention and Regulation)) and the —
Lugano Convention (Lugano Convention
of 30 October 2007 on jurisdiction and the
recognition and enforcement of judgments
in civil and commercial matters, [2007] OJ L
339/3). With regard to the applicable law, in
a growing number of jurisdictions and under
the Rome II Regulation, complex torts are
for many good reasons governed by the law
of the place where the injury occurred (as
opposed to the place where the alleged tort-
feasor has acted). In the second half of the
20th century, introducing special rules for
separate categories of complex torts became
a further and possibly the most important
development in the private international law
of torts.

All these developments have led to numerous
clarifications and principled refinement of the
rules in torts, thereby contributing to legal cer-
tainty. The Rome II Regulation adopted all of
these modern developments. Since its entry into
force, the discussions and deliberations in this
field take place on a higher, more sophisticated
level, allowing the achievement of more justice
and fairness in transnational tort cases.

THOMAS KADNER GRAZIANO
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