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Pursuantto D.C.CircuitRule28(a)(1),Defendants-Appelleesthe

HonorableBennieG.Thompsonand the UnitedStatesHouseSelect

Committeeto Investigatethe January6thAttack onthe UnitedStates

Capitolrespectfullysubmit this certificateas to parties,rulings,and

relatedcases.

A.PartiesandAmici

Plaintiff-Appellantis former PresidentDonaldJ. Trump.

Defendants-Appelleesare Hon.BennieG.Thompson,the United

StatesHouseSelectCommitteeto Investigatethe January6thAttack

onthe UnitedStatesCapitol,DavidS.Ferriero,and the National

ArchivesandRecordsAdministration.Defendants-Appelleesare sued

in their official capacities.

No intervenorshaveappearedinthis Court. The following

individualsandentitieshavefilednoticesof intentto participateas

amici:GovernmentAccountabilityProject,GovernmentInformation

Watch,NationalSecurityCounselors,LouisFisher,HeidiKitrosser,

MarkJ. Rozell,andMitchelA. Sollenberger;Citizensfor Responsibility

andEthicsinWashington,VirginiaCanter,andRichardPainter;
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officials;and former Departmentof JusticeOfficials(full list innotice).

Prose litigantKevinCassadyattemptedto file documentsin

district court. Additionalpro se litigantsJamesMurray,Paul

Risenhoover,andDavidAndrewChristensonsought leaveto file amicus

briefsindistrict court. Eachof these requestswas denied.

B.RulingsUnderReview

The rulingunder review is the DistrictCourt’s Order (D. Ct.Dkt.

No.36), and MemorandumOpinion(D. Ct. Dkt. No. 35), in Trump v.

Thompson,et al., No.21-cv-2769,— F.Supp.3d —,2021WL 5218398

(D.D.C. Nov. 9, 2021) (Chutkan,J.). The order denied Mr. Trump’s

motionfor a preliminaryinjunction.

C.RelatedCases

The case on reviewhas not previouslybeenbeforethis Court.

CongressionalDefendants-Appelleesare unawareof any relatedcases

withinthe meaningof D.C.Circuit Rule28(a)(1)(C). Trumpv. Mazars

USA,LLP,No.21-5176(D.C.Cir.)presentsa similarquestion

regardingwhether the test announcedby the SupremeCourt inTrump
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v. Mazars,USA,LLP,140S. Ct.2019(2020),appliesto a former

President’schallengeto a Congressionalrequest.
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INTRODUCTION

In2021, for the first time since the Civil War,our Nationdid not

experiencea peacefultransferof power. On January6, while Congress

was set to carryout its constitutionalduty to count the electoralvotes

from the 2020 Presidentialelection,riotersstormedthe U.S.Capitol

building,seekingto stop the count andoverturnthe election. The mob

attackedlaw enforcementofficers,enteredthe Senatechamberjust

minutesafter lawmakerswere evacuated,and ravagedthe Capitol.

Severalpeopledied,andapproximately140policeofficerswereinjured.

This assault—thefirst breachof the Capitolsince the War of 1812—was

perpetratedbysupportersof then-PresidentDonaldTrump,who urged

his followersto assembleinWashingtonto “Stopthe Steal”as the

culminationof his months-longeffort to deceivethe public intobelieving

that the electionhadbeenstolenfromhim.

The Houseof RepresentativesSelectCommitteeto Investigatethe

January6thAttack onthe UnitedStatesCapitol is now studyingthe

attackand developingremediallegislation. As a crucialpart of this

investigation,the SelectCommitteehas requestedPresidentialrecords

from the NationalArchivesand RecordsAdministrationcontaining



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 17 of 86

WhiteHousecommunicationsrelatingto the eventsof, and leadingup

to, January6.

The Presidenthas instructedthe Archivistto providecertain

WhiteHouserecords to the SelectCommittee.Mr.Trumpnowseeks to

enjoinboththe Executiveand the LegislativeBranches,and stop the

Archivistfrom complying. The district court correctlydeclinedthis

extraordinaryplea,and this Court shoulddo the same.

Far from beingableto demonstratea likelihoodof successonthe

merits,Mr.Trumpis extremelyunlikelyto win onhis claims. The

SelectCommittee’srequest is squarelywithinits jurisdictionand

drivenby a clear legislativepurpose:to understandthe facts andcauses

surroundingthe January6 attack inorder to developlegislationand

other measuresthat will protectour Nationfrom a futureassault. The

SelectCommitteehas reasonablyconcludedthat it needsthe documents

of the then-Presidentwho helpedfoment the breakdowninthe ruleof

law.

Moreover,Mr.Trump’sbroadclaimsof executiveprivilegeare

unprecedentedand deeply flawed. Executiveprivilegeexists to protect

the ExecutiveBranch,and the Presidenthas declinedto assert

2



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 18 of 86

executiveprivilegeover the documentscontestedhere. Mr.Trump

providesno cause for this Court to overridethat determination.

separation-of-powerstests announcedincases involvingrequestsfor

informationfrom sittingPresidents.Those tests do not apply here,and

inany event theyare met.

factors. Althoughhe claimsthat he wouldbe irreparablyinjured,he

cannot showthat releasingthe documentswouldharm the Executive

Branch. And the equities andpublic interestheavilyfavor the Select

Committee,whichneeds the recordsto developlegislativeandother

measuresto safeguardour democracy.

investigation,andMr.Trump’s argumentscannot overcomeCongress’s

pressingneed. Bothpoliticalbranchesof governmentagree that these

recordsshouldbedisclosedto the SelectCommittee,and the district

court’s denial of Mr.Trump’srequest to preliminarilyenjointhat action

shouldbe affirmed.

Beyondhis flawedprivilegeclaim,Mr.Trumpincorrectlyrelies on

Nor canMr.Trumpsatisfythe other preliminaryinjunction

It is difficult to imaginea morecriticalsubject for Congressional

Mr.Trump’sstatementof jurisdictionis correct.

STATEMENTOF JURISDICTION

3
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STATEMENTOF THE ISSUES

1. Whether the district court correctly heldthat the Select

Committee’sPresidentialrecords request is supportedby a valid

legislativepurpose.

2. Whetherthe districtcourt correctlyheldthat Mr.Trump’s

claimof executiveprivilegedoes not bar the releaseof the requested

recordswhere thePresidenthas determinedthat thepublic interestin

disclosureoutweighsanycountervailingExecutiveBranch

confidentialityinterests.

3. Whetherthe districtcourt abusedits discretioninholdingthat

Mr.Trumpfailed to satisfy the equitablepreliminaryinjunctionfactors.

PERTINENTSTATUTORYAND REGULATORYPROVISIONS

Relevant statutoryand regulatoryprovisions are reprintedin the

Addendum.

STATEMENTOF THECASE

A. LegalBackground

InNixonv. Administratorof GeneralServices(“GSA”),433 U.S.

425,431(1977),the SupremeCourt rejectedformer PresidentNixon’s

challengeto the constitutionalityof a statutegivingcustodyof his

recordsto the NationalArchivesandprohibitingthe destructionof

4
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those materials. As relevanthere,the Courtdeterminedthat a former

Presidentmaybe “heardto assert” claimsof the presidential

communicationsprivilegeinvolvinghis owncommunications.Id.at

439,449. Yet the Courtemphasizedthat the incumbentPresidentis “in

the best positionto assess thepresentand futureneedsof the Executive

Branch,andto support invocationof the privilegeaccordingly.” Id.at

449.

Congresssubsequentlyenactedthe PresidentialRecordsAct,44

U.S.C.§§ 2201-09,establishinga comprehensiveframeworkfor

preservationand disclosureof Presidentialrecords. Section2202

makesclear that the UnitedStates—notthe President—ownsall

Presidentialrecords,evenafter a Presidentleaves office.

Significantly,Section2205(2)(C)makesPresidentialrecords

“available… to either Houseof Congress,or, to the extentof matter

withinits jurisdiction,to anycommitteeor subcommitteethereof if such

recordscontaininformationthat is neededfor the conductof its

businessand that is not otherwiseavailable.” Section2204(c)(2)

providesthat theAct does not “confirm,limit,or expandany

5
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constitutionally-basedprivilegewhichmay beavailableto an

incumbentor former President.”

Implementingregulationsallow incumbentand former Presidents

to assert claimsof executiveprivilegeover Presidentialrecords. See 36

C.F.R.§ 1270.44(d).1WhenCongressrequestssuchrecords,“either

Presidentmayassert a claimof constitutionallybasedprivilegeagainst

disclosingthe record.” Id. Shouldthe incumbentPresidentassert such

a claim,the Archivist will not disclosetherecordsunless a court orders

disclosure. Id.§ 1270.44(e).

Ifa former Presidentraisesa privilegeclaim,“the Archivist

consultswiththe incumbentPresident… to determinewhether [he]

will upholdthe claim.” 36 C.F.R § 1270.44(f)(1).If the incumbent

Presidentupholdsthe privilegeclaim,theArchivist does not disclose

the recordsunlessthe incumbentwithdrawsthe claimor a court orders

the recordsto be disclosed. Id.§ 1270.44(f)(2). If“the incumbent

Presidentdoes not upholdthe claimassertedby the former President,”

or “fails to decide” withina set time,the Archivistwill releasethe

1 One provisionof the Act (Section2208)addresses claims of

privilege by former and incumbent Presidents,but that provisiondoes

not apply to Presidential records requestedby Congress, id. § 2205.

The terms of 36 C.F.R.§ 1270.44(d)largely mirror Section2208.

6
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recordsunlessotherwiseorderedby a court. Id. § 1270.44(f)(3);see 74

Fed.Reg.4669 (Jan.21,2009)(executiveorder imposinga similar

structurefor resolvingexecutiveprivilegeclaims).

B. FactsandProceduralHistory

OnNovember3, 2020,the Americanpeopleelecteda President.

Inaccordancewithlaw,eachstate countedandcertifiedits vote. On

December14,theElectoralCollegeconvenedinthe severalstates.

JosephBidenprevailed,winning306 electoralvotes. OnJanuary6,

2021,as requiredby the TwelfthAmendmentand the ElectoralCount

Act,Congressconvenedina joint session,presidedover byVice

PresidentMikePence,to count the electoralvotes.

Eversince the 1887enactmentof the ElectoralCount Act,

Congress’scount of the electoralvotes has beena formality,occurring

well after the losingcandidateconceded. This year,however,was

different: The count inCongressfollowedtwo monthsof unprecedented

effortsby the losingcandidate,Mr.Trump,to overturnthe election

results.

7
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1. Mr. Trump’s Campaign to Undermine the Results
of the 2020 Election

Long before Election Day, Mr. Trump began laying the foundation

to undermineit (as describedinthe publicrecord). As the Democratic

primarycampaignwounddown,Mr.Trumpbeganto fixate on mail-in

ballotingas a potentialsourceof fraud. OnApril7, he describedsuch

ballotsas “corrupt,” “fraudulentinmanycases,”and the work of

“cheaters.”2 Mr.Trumpwouldmakesuchclaims a motifof his

campaign,withmultiplevariations. InMay,for example,he

threatenedto “hold up” unspecifiedfundingto Michiganand Nevadaif

those statesmailedballotsto voters,thus “creatinga great Voter Fraud

scenario.”3 InJune,he tweeted“RIGGED2020 ELECTION:

MILLIONSOF MAIL-INBALLOTSWILL BEPRINTEDBY FOREIGN

2 Press Briefing, Remarks by President Trump, Vice President
Pence, and Members of the Coronavirus Task Force (Apr. 7, 2020),

https://perma.cc/SU9J-FJZV.
3 Donald Trump (@realDonaldTrump), Twitter (June 22, 2020,

9:11AM and 2:13PM). Inthe wake of the January 6 attack, Twitter

permanently suspended Mr. Trump’s account and removed his tweets.
Mr. Trump’s tweets remain available at archives such as

https://www.presidency.ucsb.edu/documents/app-categories/twitter,

https://www.thetrumparchive.com/ and https://factba.se/trump/.
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COUNTRIES,AND OTHERS.IT WILL BETHE SCANDALOF OUR

TIMES!”4

Inhis RepublicanNationalConventionspeech,Mr.Trump

claimed,“[t]heonlyway they can take this electionaway from us is if

this is a riggedelection.”5 PressedinSeptember2020 onwhetherhe

would“committo makingsure that thereis a peacefultransferal[sic]of

power,”he said only,“we’regoingto haveto see what happens.”6

Hoursafter pollsclosed,Mr.Trumpclaimedvictory,tweeting,

“[w]eareup BIG,but theyare tryingto STEAL theElection. We will

never let them do it.”7 After allmajormediaoutletsreportedthat Mr.

Bidenhadprevailed,Mr.Trumpinsisted“[t]hiswas a stolenelection.”8

Inthe weeks that followed,he repeatedlyimploredhis supportersto

4 Donald Trump (@realDonaldTrump), Twitter (June 22, 2020,

7:16 AM).
5 Donald Trump 2020 RNC Speech Transcript, in Rev (Aug. 24,

2020), https://perma.cc/2V8P-7L47.
6 Press Briefing, Remarks by President Trump (Sept. 23, 2020),

https://perma.cc/M6AA-9PW7.
7 Donald Trump (@realDonaldTrump), Twitter (Nov. 4, 2020,

12:49AM).
8 Donald Trump (@realDonaldTrump), Twitter (Nov. 8, 2020,

9:17AM).
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“Stop the Steal!”9 Heclaimedthat corrupt state electionofficials,

fraudulentvoters,doctoredvotingmachines,and international

conspiratorsdeprivedhimof victory. For example,he alleged

“tremendousvoter fraudand irregularities”resultingfrom a late-night

“massivedump”of votes;he addedthat certainvotes were “countedin

foreigncountries,”“[m]illionsof votes were cast illegallyinthe swing

statesalone,”and it was “statisticallyimpossible”that he lost.10

Mr.Trumpandhis allies filed 62 lawsuitschallengingthe results

insix states.11 Everysuit was dismissed(exceptone minor

Pennsylvaniachallengethat did not affect that state’soutcome).12

Courts foundMr.Trump’sclaims“not credible” and “withoutmerit”;a

“Frankenstein’smonster”of “haphazardlystitchedtogether”theories.13

9 See, e.g., Donald Trump (@realDonaldTrump), Twitter (Nov. 21,

2020, 3:34PM).
10 Donald Trump Speech on Election Fraud Claims Transcript (Dec.

2, 2020), inRev, https://perma.cc/9696-PKZP.
11 William Cummings et al., By the Numbers: President Donald

Trump’s Failed Efforts to Overturn the Election, USA Today (Jan. 6,

2021), https://perma.cc/M52G-K3GC.
12 Id.
13 Rosalind Helderman & Elise Viebeck, ‘The last wall’: How

dozens of judges across the political spectrum rejected Trump’s efforts
to overturn the election, Wash. Post (Dec. 12, 2020),

https://perma.cc/G37P-YUV3; Donald J. Trump for President, Inc. v.

Bookvar, 502 F. Supp. 3d 899, 906, 910 (M.D. Pa. 2020).
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As one court declared,Mr.Trump’s attempt“[t]o interferewith the

resultof an electionthat … has beenauditedandcertifiedonmultiple

occasions”would“breedconfusion,underminethe public’s trust inthe

election,andpotentiallydisenfranchise… millionsof Georgiavoters.”14

The SupremeCourtdeniednumerousemergencyapplicationsaimedat

overturningthe results;inresponse,Mr.Trumptweetedthat the Court

was “totallyincompetentandweak on the massiveElectionFraudthat

took place inthe 2020 PresidentialElection.”15

At the same time,Mr.Trumplaunchedan unprecedented

pressurecampaignaimedat gettingstate officials to reversetheir

electionresults. Oneof the stateson whichhe focusedwas Georgia,

whose Secretaryof State,BradRaffensperger,he calledan“enemyof

the people” for statingthat there was noindicationof widespreadvoter

fraudor improprietiesincounting.16 On January2,Mr.Trumpdirectly

14 Trump v. Kemp, 511 F. Supp. 3d 1325, 1339 (N.D. Ga. 2021).
15 Donald Trump (@realDonaldTrump), Twitter (Dec. 26, 2020,

8:51AM).
16 Tim Kephart, Trump Calls Ga. Secretary of State “Enemy of the

People,” CBS46 (Nov. 27, 2020), https://perma.cc/RA3J-KAY7. Mr.

Trump pressured other states as well. See, e.g., Maggie Haberman et

al., Trump Targets Michigan inHis Ploy to Subvert the Election, N.Y.
Times (Nov. 19, 2020), https://perma.cc/B7DR-DED9; Amy Gardner et

11
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askedMr.Raffenspergerto “find” enoughvotes to overturnthe state’s

results,17warningthat failureto do so wouldbe “a criminaloffense”and

“a bigrisk to you.”18

Mr.Trumpalso attemptedto enlist the Departmentof Justicein

his fight to undohis electiondefeat. OnDecember1,AttorneyGeneral

WilliamBarrannouncedthat the Departmenthadnot seenevidenceof

electionfraudthat wouldhaveaffectedthe outcomeof the election;19he

would laterexplainthat Mr.Trump’sfraudclaims were “all bullshit.”20

Despitethis,Mr.TrumprepeatedlyaskedDepartmentofficials to

initiatespuriousinvestigationsand file frivolous lawsuits—and

al., Trump asks Pennsylvania House Speaker for Help Overturning

Election Results, Personally Intervening ina Third State, Wash. Post
(Dec. 8, 2020), https://perma.cc/MUD8-DWWF; Ryan Randazzo et al.,

Arizona Legislature ‘Cannot and Will Not’ Overturn Election,

Republican House Speaker Says, Arizona Republic (Dec. 4, 2020),

https://perma.cc/GUR8-66PD.
17 Amy Gardner & Paulina Firozi, Here’s the FullTranscript and

Audio of the Call Between Trump and Raffensperger, Wash. Post (Jan.

5, 2021), https://perma.cc/2E68-34EV.
18 Id.
19 Michael Balsamo, Disputing Trump, Barr Says No Widespread

Election Fraud, Associated Press (Dec. 1, 2020), https://perma.cc/9DAE-
WN7A.

20 Jonathan Karl, Inside William Barr’s Breakup With Trump, The

Atlantic (June 27, 2021), https://perma.cc/W4GR-GTX9.
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threatenedto fire them if theydid not.21 HisChiefof Staffinstructed

the Departmentto investigatea panoplyof conspiracytheories,

includinga bizarretheory that the CentralIntelligenceAgencyandan

Italiancompanyusedmilitarysatellites to alter vote totals.22 Mr.

Trumpmetwithone of his Departmentpoliticalappointees(Jeffrey

Clark,who was sympatheticto these baselessclaims),andconsidered

firingActingAttorneyGeneralJeffreyRosenand installingMr.Clark

inhis place.23 Mr.Trumpbackeddownonly after an OvalOffice

meetingat whichDepartmentsenior leaders,Mr.Trump’s WhiteHouse

Counsel,andhis DeputyWhiteHouseCounselall threatenedto

resign.24

OnDecember14,after everystatecertifiedits electionresults,the

ElectoralCollegemet and voted,yet Mr.Trumpcontinuedto wage his

battleto overturnthe election. Days later,Mr.Trumpimplored,

“@senatemajldrandRepublicanSenatorshaveto get tougher,or you

21 Senate Committee on the Judiciary, Majority Staff Report,

Subverting Justice: How the Former President and His Allies Pressured

DOJ to Overturn the 2020 Election, at 13-28 (Oct. 7, 2021).
22 Id. at 3.
23 Id. at 3-4.
24 Id. at 38-39.
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won’t have a RepublicanPartyanymore.We wonthe Presidential

Election,by a lot.FIGHTFORIT.Don’t let them take it away!”25

2. The January 6 Assault on the Capitol

Mr.Trumpsoon fixatedon the January 6 electoralvote count as

his finalopportunityto overturnthe election. On December19,he

beganan effort to assemblethousandsof supportersinWashingtonon

January6, tweeting: “Statisticallyimpossibleto have lost the 2020

Election. BigprotestinD.C.onJanuary6th. Be there,will be wild!”26

Two days beforethe Joint Sessionof Congress,Mr.Trumpwarned,

“Democratsare tryingto steal the WhiteHouse… [y]oucan’t let it

happen. Youcan’t let it happen,”and “they’renot takingthis White

House. We’re goingto fight likehell,I’lltell yourightnow.”27

As his desperationgrew,Mr.Trumptried to pressureVice

PresidentPence(whoas Presidentof the Senatewas to presideover the

electoralcount)to subvert the formalprocess,notwithstandinghis

Donald25 Trump (@realDonaldTrump),Twitter (Dec.18,2020,

9:14AM).
26 DonaldTrump (@realDonaldTrump),Twitter (Dec.19,2020,

1:42AM).
27 DonaldTrump RallySpeech Transcript,Dalton,Georgia:

SenateRunoff Election(Jan.4, 2021), inRev,https://perma.cc/VAD2-

TWVQ.
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constitutionalduty. Trumpaidesenlistedlaw professorJohnEastman

to write a memorandumassertingthat the VicePresidentcouldhalt the

electoralcount,andMr.Trumparrangedto meetonJanuary4 withMr.

PenceandMr.Eastman.28 “IfVice President@Mike_Pencecomes

throughfor us,” he tweetedearly onJanuary6, “we will winthe

Presidency.”29 Mr.Trumpreiteratedthis call on the morningof

January6: “States want to correct their votes,whichtheynow know

were basedonirregularitiesand fraud,pluscorruptprocess never

receivedlegislativeapproval. All MikePencehas to do is send them

back to the States,AND WE WIN.Do itMike,this is a time for extreme

courage!”30

Just beforenoononJanuary6,Mr.Trumptook the stageat the

“SaveAmericaRally”near the WhiteHouse. He spent thenext hour

reiteratinghis claimthat Democratshad“stolen”theelectionand

exhortingthe crowdto “fightmuchharder”to “stop the steal” and “take

28 Michael Schmidt & Maggie Haberman, The Lawyer Behind the

Memo on How Trump Could Stay inOffice, N.Y. Times (Oct. 2, 2021),

https://perma.cc/3J2V-AWBK.
29 Donald Trump (@realDonaldTrump), Twitter (Jan. 6, 2021,

1:00AM).
30 Donald Trump (@realDonaldTrump), Twitter (Jan. 6, 2021,

8:17AM).
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back our country.”31Hedemandedagainthat Vice PresidentPence

interferewith theelectoralcount.

At numerouspoints,Mr.Trumpexhortedthe crowdtowardthe

Capitol,where theJoint Sessionwas about to start. After sayingthat

those marchingtowardthe Capitolshoulddo so “peacefully,”he

delivered50 minutesmoreof incendiaryrhetoric,declaring“we fight[,]

[w]e fight likeHelland ifyou don’t fight likeHell,you’re not goingto

have a countryanymore.”32 Aroundthe same time,anearlywave of

rioters surgedtowardtheCapitolbuildingandstartedto pulldown

barricadesaroundits perimeter.33 WhileMr.Trumpwas speaking,Vice

PresidentPencemadeclear that hewouldnot participateinthe effort

to overturnthe election.34

The basic contours of the events that followedare bynow well

known. Hordesof Trumpsupportersassaultedthe Capitolandthe law

enforcementofficers chargedwith its defense. RioterswearingTrump

31 Donald Trump “Save America” Rally Speech Transcript (Jan. 6,

2021), in Rev, https://perma.cc/CJ76-F735.
32 Id.
33 Shelly Tan et al., How one of America’s ugliest days unraveled

inside and outside the Capitol, Wash. Post (Jan. 9, 2021),
https://perma.cc/7LMH-4JJX.

34 Mike Pence (@Mike_Pence), Twitter (Jan. 6, 2021, 1:02PM),

https://perma.cc/FV4W-P28J.

16



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 32 of 86

paraphernalia—andinsomecases Confederateor fascist symbols—

struck policeofficers,gougedtheir eyes,assaultedthemwithchemical

sprays andprojectiles,andcalledthem“traitor”and “n-----.”35 After

stormingthroughthe barricadessurroundingthe building,rioterslaid

siege to theCapitol itself. Themobphysicallyoverwhelmedlaw

enforcementofficers guardingthe entrancesto the buildingand

smashedthroughwindowsto gain access.36

The constitutionallyrequiredJoint Sessionof Congresswas

disrupted;the HouseandSenateChamberswere evacuated—andthe

latterwas overrunby rioters,from whomlawmakersfled. The mob

specificallyhuntedVice PresidentPenceandHouseSpeakerNancy

Pelosi. “Oncewe foundout Penceturnedonus andthat theyhadstolen

35 Luke Broadwater & Nicholas Fandos, ‘A hit man sent them.’

Police at the Capitol recount the horrors of Jan. 6 as the inquiry begins,

N.Y. Times (July 27, 2021), https://perma.cc/N7UZ-XSFL. During the
campaign, Mr. Trump had refused to condemn white nationalist

supporters. When asked in the first Presidential debate to condemn

violent extremists such as the Proud Boys, he demurred and instead

told them to “Stand back and stand by.” Kathleen Ronayne & Michael

Kunzelman, Trump to far-right extremists: ‘Stand back and stand by’,
Associated Press (Sept. 30, 2020), https://perma.cc/22KN-2XJR.

36 Marc Fisher et al., The Four-Hour Insurrection, Wash. Post

(Jan. 7, 2021), https://perma.cc/B78N-NS92.
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the election,like,officially,the crowdwent crazy,”said one person.37

Rioterschanted,“HangMikePence!”38 Anotherpickedup a phonein

the corridorandsaid,“Can I speak with Pelosi? Yeah,we’re comingfor

you,bitch. MikePence? We’re comingfor you too, fuckingtraitor.”39

One rioterbraggedthat he and others kickedinthe door to the officeof

the HouseSpeaker and that she wouldhavebeenkilledhadshe been

there.40

Meanwhile,Mr.Trumpwas describedby those aroundhimat the

WhiteHouseas “borderlineenthusiasticbecauseitmeantthe

certificationwas beingderailed.”41As a wide rangeof Republican

officialstried to convincehim to call off his supporters,he refusedto

act,other than to tweet that “MikePencedidn’t havethe courageto do

37 Ashley Parker et al., How the Rioters Who Stormed the Capitol

Came Dangerously Close to Pence, Wash. Post (Jan. 15, 2021),

https://perma.cc/TYX3-PAFU.
38 Peter Baker et al., Pence Reached His Limit with Trump. It

Wasn’t Pretty, N.Y. Times (Jan. 12, 2021), https://perma.cc/4XND-
LXNV.

39 Alec MacGillis, Inside the Capitol Riot: What the Parler Videos

Reveal, ProPublica (Jan. 17, 2021), https://perma.cc/K58C-EB7C.
40 David Li & Ali Gostanian, Georgia lawyer said he kicked in

Pelosi’s door, she could’ve been ‘torn into little pieces,’ NBC News (Jan.
19, 2021), https://perma.cc/MB6M-CYUM.

41 Kaitlan Collins (@kaitlancollins), Twitter (Jan. 6, 2021,

10:34PM), https://perma.cc/H7QW-52SG.
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what shouldhavebeendone to protectour Countryand our

Constitution.”42 He was advisedto announcepubliclythat his

supportersshouldleavethe Capitol immediately,but he did not do so

for hours,insteadsendinga pair of tepidand ineffectualtweets asking

his supportersto be “peaceful.”43 WhenHouseMinorityLeaderKevin

McCarthyaskedMr.Trumpto call off the rioters who were tryingto

break intohis officeinthe Capitol,the latter reportedlyresponded:

“Well,Kevin,I guess these peopleare moreupset about the election

thanyouare.”44

At his aides’behest,as additionallaw enforcementresourceswere

assemblingandarrivingat thescene,Mr.Trumpfinallyissuedan

apparentlyscriptedvideo that calledfor “peace” and “law andorder,”

but claimedthat he won ina “landside”and concludedby tellingthe

rioters:“[W]e loveyou. You’revery special.… I knowhowyoufeel,but

42 Ashley Parker et al., Six hours of paralysis: Inside Trump’s

failure to act after a mob stormed the Capitol, Wash. Post (Jan. 11,

2021), https://perma.cc/XK4C-8SZB.
43 Id.
44 Jamie Gangel et al., New details about Trump-McCarthy

Shouting Match Show Trump Refused to Call off the Rioters, CNN (Feb.

12, 2021), https://perma.cc/5R2R-95WW.
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go homeandgo homeat peace.”45 At 6:01p.m.hetweeted,“Theseare

the things and events that happenwhen a sacredlandslideelection

victoryis so unceremoniously& viciouslystrippedawayfrom great

patriotswho havebeenbadly& unfairlytreatedfor so long. Go home

withlove & inpeace. Rememberthis day forever!”46

The Joint Sessionof Congressresumedinthe eveningand

finishedits constitutionallymandatedresponsibilitythat night.

OnJanuary20,Mr.TrumpdepartedtheWhiteHouseand

PresidentBidenassumedthe Presidency.

3. The Select Committee’s Investigation and

Presidential Records Act Requests

OnMarch25, thechairsof six Housecommitteesissueda

documentrequestto the NationalArchives,under theCongressional

accessprovisionof the PresidentialRecordsAct,44 U.S.C.§ 2205(2)(C),

for documentsandcommunicationsrelatedto Mr.Trump’sremarks,

movements,calendars,and schedulesonJanuary6, as well as other

45 PresidentTrump Video Statement on Capitol Protestors,C-

SPAN (Jan.6, 2021), https://perma.cc/7TLK-Q9Q.
46 DonaldTrump (@realDonaldTrump),Twitter (Jan.6, 2021,

6:01PM).
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WhiteHousecommunicationsand documentsrelatedto the eventsof

that day. JA46-48.

OnJune 30, the HouseadoptedHouseResolution503,which

establishedthe SelectCommitteeandauthorizedit to investigatethe

January6 attack to learnwhat happened,assess thecauses,and

proposeremediallegislationto ensuresuchan assault onAmerican

democracyneverhappensagain. H.Res.503,117thCong.(2021). The

resolutionempowersthe SelectCommitteeto (1) “investigatethe facts,

circumstances,and causes”as well as the “influencingfactors” relating

to the January6 attack;(2) “identify,review,and evaluatethe causesof

and the lessons learnedfrom” the attack;and(3) “issue a final report to

the House”containing“findings,conclusions,and recommendationsfor

correctivemeasures.” Id.§ 4(a).

Suchcorrectivemeasuresmayinclude“changesin law,policy,

procedures,rules,or regulations”designedto preventfutureacts of

violence“includingacts targetedat Americandemocraticinstitutions,”

“improvethe securitypostureof theUnitedStatesCapitolComplex,”

and “strengthenthe securityand resilienceof the UnitedStates and

Americandemocraticinstitutions.” Id.§ 4(c). Inaddition,Resolution
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503authorizesthe SelectCommitteeto publishinterimreports,which

may include“legislativerecommendationsas it maydeem advisable.”

Id.§ 4(b)(1).

otherwise,the attendanceandtestimonyof suchwitnessesand the

productionof books,records,correspondence,memoranda,papers,and

documentsas it considersnecessary.” RuleXI.2(m)(1)(B),Rules of the

U.S.Houseof Representatives,117thCong.(2021)(“HouseRules”);47

see H.Res.503 § 5(c),JA100-01(incorporatingHouseRuleXIby

referenceunlessotherwisespecified). Under HouseRuleXI,the

Committeemay issuerequeststo “anypersonor entity… including…

the President,… whethercurrentor former … as well as the White

House,the Officeof the President,[and]the ExecutiveOfficeof the

President.” HouseRuleXI.2(m)(3)(D).

CommitteeChairman. OnAugust 25, the SelectCommitteeissueda

documentrequestto the NationalArchives under the Presidential

RecordsAct. JA33-44. The requestreiteratedthe other committees’

The Select Committeeis authorized“to require,bysubpoenaor

SpeakerPelosiappointedRep.BennieThompsonas Select

47 Availableat https://perma.cc/QM5L-E9GL.
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March25 request,andaddedadditionalrequests,whichfell intosix

categories:(1)planningby the WhiteHouseandothers for strategiesto

impedethe electoralcount;(2) recruitment,planning,coordination,and

other preparationsfor the ralliesleadingup to and includingJanuary6

and the violenceon January6; (3)informationMr.Trumpreceived

followingthe electionregardingtheelectionoutcome,andwhat he told

the Americanpeopleabout the election;(4)what Mr.Trumpknew

about the election’s likelyoutcomebeforethe resultsandhowhe

characterizedthevalidityof the Nation’selectionsystem;(5)

responsibilitiesinthe transferof powerand the obligationto follow the

ruleof law;and (6)other materialsrelevantto the challengesto a

peacefultransferof power.

OnOctober8, respondingto a notificationfrom the Archivist

providinga trancheof responsivedocumentsfor review,WhiteHouse

CounselDanaRemuswrote to the Archivistthat “PresidentBidenhas

determinedthat an assertionof executiveprivilegeis not inthe best

interestsof the UnitedStates,and thereforeis not justifiedas to anyof

the Documents”inthat tranche. JA107. She explainedthat “Congress

has a compellingneedinserviceof its legislativefunctions to

23



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 39 of 86

understandthe circumstancesthat ledto the[]horrificevents”of

January6, and “[t]heDocumentsshed lightoneventswithintheWhite

Houseonand about January 6 andbear on the SelectCommittee’sneed

to understandthe facts underlyingthe most seriousattackonthe

operationsof the FederalGovernmentsince theCivilWar.” JA107-08.

That same day,Mr.Trumpwrote the Archivist,asserting

executiveprivilegeover certainpages of certaindocuments. JA110-11.

Mr.Trumpstatedina conclusoryway that the enumerated“records

containinformationsubject to executiveprivilege,includingthe

presidentialcommunicationsanddeliberativeprocess

privileges.” JA110. Heprovidedno explanation,includingwhy any

specificdocumentswere privilegedor whywithholdingthem servedthe

public interest.

The ArchivistinformedWhiteHouseCounselRemusof Mr.

Trump’sletter,and she respondedthat “PresidentBidenhas considered

the former President’sassertion,”but for the reasonsinher previous

letter “does not upholdthe former President’sassertionof privilege.”

JA113. Accordingly,she notifiedthe Archivistthat the President
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instructedhim to providethe SelectCommitteethe pages inquestion.

JA113.

OnSeptember9 and16,the Archivistsent notificationsregarding

two additionaltranchesof responsivedocuments. Mr.Trumponce more

claimedprivilegeover certaindocuments,andPresidentBidenagain

rejectedthese privilegeclaims. JA164-76.

4. DistrictCourt Proceedings

OnOctober18,Mr.Trumpfiled this actionagainstChairman

Thompson,the SelectCommittee,the Archivist,and the National

Archives. The complaintseeks,interalia,a declaratoryjudgment that

the Select Committee’srequestsare invalidand unenforceable,an

injunctionagainst the CongressionalDefendants-Appellees’

enforcementof the requestsor use of any informationthus obtained,

andan injunctionagainstthe productionof the requestedinformation.

JA30-31. Thenext day,Mr.Trumpmovedfor a preliminaryinjunction

“prohibitingDefendantsfrom enforcingor complyingwiththe

Committee’srequest.” D.Ct.Dkt.No.5, at 3.

The districtcourt deniedPlaintiffs’motion. JA177-216.

BeginningwithMr.Trump’s assertionof executiveprivilege,the court
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recognizedthat,althoughthe privilege“survivesthe end of a

President’sterm,” JA192,it “canbe overcomeby an appropriate

showingof publicneedby the judicialor legislativebranch,”JA190.

The court rejectedMr.Trump’sprivilegeassertion. “At bottom,”

the court reasoned,“this is a disputebetweena former and incumbent

President.” JA193. Insuchcircumstances,“the incumbent’sview is

accordedgreater weight” becausethe incumbent“is ‘in the best position

to assess the presentand futureneeds of the ExecutiveBranch,and to

support invocationof the privilegeaccordingly.’”JA193-94(quoting

GSA,433U.S.at 449).

The court emphasizedthat PresidentBidendecidednot to assert

executiveprivilege“because‘Congresshas a compellingneedinservice

of its legislativefunctions to understandthe circumstances’

surroundingthe events of January6,’” andthat his decision“is

consistentwithhistoricalpracticeandhis constitutionalpower.”

JA196. The court declinedMr.Trump’s invitation“to act as a

tiebreaker,reviewingeachdisputedrecordincamera,” recognizingthat

the court “is not best situatedto determineexecutivebranchinterests.”

Id. Accordingly,the court heldthat Mr.Trump’sassertionof privilege
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was “outweighedby PresidentBiden’sdecisionnot to upholdthe

privilege.” JA197.

The court likewiserejectedMr.Trump’s argumentthat the

PresidentialRecordsAct is unconstitutional.JA197-99. Thecourt

notedthat the Act appliesonly to “Presidentialrecords,”not personal

records,and concludedthat the Act does not disrupt the balance

betweenthebranchesof government. JA197-98.

Next,the district court rejectedMr.Trump’s argumentthat the

SelectCommittee’srequest exceededits Constitutionalpowers. JA199-

212. The court notedthat Congress’spower to obtaininformationis

broadbut “not without limit,”andthat a Congressionalinquiry“must

serve a valid legislativepurpose.” JA201(quotingTrumpv. Mazars,

USA,LLP,140S.Ct.2019,2031(2020)). Reviewingthe Select

Committee’srequest,the court “ha[d]no difficultydiscerningmultiple

subjectsonwhich legislation‘couldbe had.’” JA204. The court

recognizedthat the SelectCommitteehadcast a “widenet,” JA205,but

dismissedMr.Trump’s argumentthat the breadthexceededthe Select

Committee’spowers. JA206-08.
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The districtcourt thenrejectedMr.Trump’sargumentsthat the

SelectCommittee’srequest fails to satisfythe standardsannouncedin

SenateSelect Committeeon PresidentialCampaignActivitiesv. Nixon,

498F.2d725 (D.C.Cir.1974)(enbanc),or Mazars,140S.Ct.2019. The

court agreedwithDefendantsthat the tests in those cases did not apply

to a requestfor the Presidentialrecords of a former Presidentwhere the

politicalbranchestogether agreedthat the records shouldbe produced.

JA209. The court nonethelessappliedthe four Mazarsfactors

“consciousof the fact” that Mr.Trumpis a former President,andheld

that all four factors weighedagainst him. JA208-12.

Finally,the court determinedthat Mr.Trumpcouldnot

demonstrateirreparableharm,andthat thebalanceof the equitiesand

the public interestfavoredDefendants. JA212-15.

Mr.Trumpsoughtaninjunctionpendingappeal,whichthe

district court denied. This Courtgrantedanadministrativestay and

set the case for expeditedbriefingandargument.

SUMMARYOF THEARGUMENT

I. The district court correctlyheldthat the SelectCommitteehas

a valid legislativepurpose. The SelectCommitteeneedsthe requested

recordsto completea thoroughinvestigationintohow the actions of the
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former President,his advisers,andother governmentofficialsmayhave

contributedto the attack onCongressto impedethe peacefultransferof

Presidentialpower. The SelectCommittee’spurposeis manifestly

legitimate,and the requestat issueis critical to its investigationand

the abilityto proposeremediallegislationandother corrective

measures.

II. The districtcourt correctlyheldthat Mr.Trump’s claimsof

executiveprivilegefail. As the SupremeCourthas recognized,the

incumbentPresidentis best positionedto evaluatethe interestsof the

ExecutiveBranch,andMr.Trumpprovidesno specificor compelling

reasons for this Court to upset PresidentBiden’sdetermination.Inany

event,the privilegeis not absolute,andhere it is outweighedby

Congress’scompellingneedfor informationabout the assaultonthe

Capitol. Further,Mr.Trump’sattackonthe constitutionalityof the

PresidentialRecordsAct fails becauseit misinterpretsthe statuteand

the districtcourt’sdecision.

III. The moresearchinginquiriesannouncedinSenateSelect

CommitteeandMazarsdo not apply here,where a former President
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challengesa Congressionalrequestfor Presidentialmaterials.Evenif

those standardsapply,theSelectCommittee’srequestsatisfiesthem.

IV. The district court didnot abuse its discretioninholdingthat

Mr.Trumpfailed to establishirreparableharm,and that the equities

andpublic interestfavor Defendants. The onlyharmthat Mr.Trump

asserts is that the releaseof the requestedrecordswill compromisethe

interestsof the ExecutiveBranch,but that assertionof harmis far

outweighedby thesurpassingpublic interestina completeandtimely

investigationof the attack onthe Capitol,as PresidentBidenhas

determined.

STANDARDOF REVIEW

This Court reviewsthe denialof a preliminaryinjunctionfor an

abuseof discretion. Guedesv. ATF,920 F.3d1,10(D.C.Cir.2019). In

doingso, theCourt “review[s]the districtcourt’s legalconclusionsde

novoandany findingsof fact for clear error.” Id.

ARGUMENT

A preliminaryinjunctionis “anextraordinaryremedythat may

onlybe awardedupona clear showingthat the plaintiffis entitledto

suchrelief.” Winter v. Nat.Res.Def.Council,Inc.,555U.S.7, 22 (2008).

To succeed,a plaintiffmustshow:(1) “he is likelyto succeedonthe
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merits”;(2)“he is likely to suffer irreparableharminthe absenceof

preliminaryrelief”;(3) “the “balanceof equitiestips inhis favor”;and

(4) “an injunctionis inthe public interest.” Id.at 20. This Court should

affirmthe districtcourt’swell-reasonedjudgment that Mr.Trumphas

failed to satisfythis demandingstandard.

I. THE SELECTCOMMITTEE’SREQUESTSERVESA VALID

LEGISLATIVEPURPOSE

The districtcourt correctlydeterminedthat the Select

Committee’srequest serves a valid legislativepurpose. As a threshold

matter,Mr.Trumphas no capacityto challengetheSelectCommittee’s

legislativepurpose. The requestwas not addressedto him,and it

coversmaterialsthat the PresidentialRecordsAct establishesare

ownedandcontrolledby the UnitedStates. 44 U.S.C.§ 2202.

Mr.Trumpsurprisinglycontends(Br.9 n.1)that theExecutive

Branch’spositiononwhetherCongresshas a valid legislativepurposeis

“immaterial.” Infact,as the recipientof the request and as the

custodianof the requestedrecords,the positionof the ExecutiveBranch

mattersgreatly. To theextentMr.Trumpcanbe heardinthis case,it

is,as he puts it,“solelyinhis officialcapacityas a former President,”

JA16,and thereforesolelyto assert,as he does, that his claim of
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executiveprivilegeshouldberecognizedover PresidentBiden’scontrary

determination.

Inanyevent,Mr.Trump’sargumentsare wrong,and the Select

Committeemanifestlyhas a valid legislativepurposesupportingits

requestfor informationrelatedto the January6 attackonthe Capitol.

Congress’sbroadpowerof investigationis firmlyestablished. The

SupremeCourthas confirmedthat “the powerof inquiry—withprocess

to enforceit—is an essentialandappropriateauxiliaryto the legislative

function.” McGrainv. Daugherty,273U.S.135,174(1927). “This

power,deeply rootedinAmericanandEnglishinstitutions,is indeedco-

extensivewith the power to legislate.” Quinnv. UnitedStates,349 U.S.

155,160(1955). “Withoutthe power to investigate… Congresscouldbe

seriouslyhandicappedinits efforts to exerciseits constitutional

functionwisely andeffectively.” Id.at 160-61. This “broad” and

“indispensable”power “encompassesinquiriesintothe administration

of existinglaws,studiesof proposedlaws,and surveys of defects inour

social,economicor politicalsystemfor the purposeof enablingthe

Congressto remedythem.” Mazars,140S.Ct.at 2031(internal

quotationmarksomitted).

32



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 48 of 86

Nevertheless,Congress’spower to investigatehas limits: Itmust

“concern[]a subjecton which legislationcouldbehad.” Mazars,140S.

Ct.at 2031(internalquotationmarksomitted). Congress“may not

issue a subpoenafor the purposeof law enforcement,”nor is there

“congressionalpower to exposefor the sake of exposure.” Id.at 2032

(internalquotationmarks omitted). At the same time,though,

[i]t is the proper duty of a representative body to look

diligently into every affair of government and to talk much
about what it sees. It is meant to be the eyes and the voice,

and to embody the wisdom and will of its constituents.

Unless Congress have and use every means of acquainting

itself with the acts and the disposition of the administrative

agents of the government, the country must be helpless to
learn how it is being served.

Id.at 2033(quotingUnitedStatesv. Rumely,345 U.S.41, 43 (1953)).

Courts “are boundto presumethat the actionof the legislativebody was

witha legitimateobject,if it is capableof beingso construed.”

McGrain,273 U.S.at 178.

Mr.Trumpwronglycriticizesthe Select Committee’srequest(Br.

21)on thegroundthat it “fails to identifyanythinginthe privileged

communicationsthat couldadvanceor informany legitimatelegislative

purpose.” The SelectCommitteecannot,of course,“identifyanything”

incommunicationsthat it has yet to see. The governingquestionis
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insteadwhether the Select Committee’sinquiryis “one onwhich

legislationcould be hadandwouldbe materiallyaidedby the

informationwhichthe investigationwas calculatedto elicit.” McGrain,

273U.S.at 177.

establishedthe Committeespecificallyarticulatedits legislative

purview,see H.Res.503,117thCong.§ 4(c),andMr.Trumpwisely does

not disputethat legislation“couldbe had”on suchtopics.

measuresbeforethe investigationis completed,there arenumerous

areas of potentiallegislationthe SelectCommitteecould recommend.

The followingexamples—whichSelectCommitteeVice ChairLiz

Cheneydescribedina floor statement,withwhichChairmanThompson

associatedhimself48—aremerelyillustrative.

exerciseof its responsibilitiesunder the ElectoralCountAct. The

investigationmayyield recommendationsas to whether and how

Congressshouldpass legislationto revisethe mechanicsof the electoral

The inquiryhereeasilymeetsthis test. The resolutionthat

Althoughit wouldbe prematureto set forthproposedcorrective

First,the January6 attackattemptedto disruptCongress’s

48 167Cong.Rec.E1151(Oct.27,2021)(extensionsof remarks).
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counting. Second,duringthe attack,PresidentTrumpreportedlyknew

it was occurringyet took no actionto stop it. Congressmaywishto

enhancethe legalconsequencesfor anysuchderelictionof duty by a

Presidentor other ExecutiveBranchofficialin the future. Third,

PresidentTrumppressuredthe Departmentof Justiceto take

extraordinarysteps to supporthis falseclaimsabout the election. The

investigationmayproducelegislativerecommendationsfor how to

prevent a futurePresidentfromenlistingfederalresourcesinsucha

manner. Fourth,PresidentTrumptook steps to convincestate election

officialsto “findvotes” for his campaign. Congressmaychoose to review

the lawsapplicableto suchactivityinorder to deter it.

Of course,beforethe completionof the investigation,it is

impossibleto predictits outcome: “Thevery natureof the investigative

function—likeanyresearch—isthat it takes the searchersup some

‘blindalleys’and intononproductiveenterprises. To be a valid

legislativeinquirythere needbe no predictableend result.” Eastlandv.

U.S.Servicemen’sFund,421U.S.491,509 (1975).

And even if the SelectCommitteewere requiredto “identify

anything”inthe documentsat issue,the topical descriptionsof the
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documentsinthe declarationsubmittedby theNationalArchives

establishtheir relevanceto theSelectCommittee’swork: The

documentsconsistof daily Presidentialdiaries,schedules,appointment

information,drafts of speechesand correspondence,handwrittennotes,

call logs,talkingpoints,memoranda,andemailchains,all specifically

onor encompassingJanuary6 or election-relatedissues. JA129-31.

Suchdocumentsareunquestionablyrelevant to Congressionalefforts to

prevent a repeat of that day’s events.

Mr.Trumpincorrectlydeclares (Br.21) that “the Committee’s

requesthas animproperlawenforcementpurpose”and that the request

seeks to try him for “wrongdoing.” As this Court recentlyexplained,

Congressional“interestinpast illegalitycanbe wholly consistentwith

anintentto enact remediallegislation.” Trumpv.MazarsUSA,LLP,

940F.3d710,728-29(D.C.Cir.2019)(citingcases),rev’donother

grounds,140S. Ct.2019 (2020). Indeed,“[h]istoryhas shownthat

congressionally-exposedcriminalconductby the Presidentor a high-

rankingExecutiveBranchofficial canleadto legislation.” Trumpv.

MazarsUSA,LLP,380 F.Supp.3d 76, 98 (D.D.C.2019),rev’don other

grounds,140S. Ct.2019 (2020). Numerousstatutes emergedfrom
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Congress’sinvestigationof Presidentialor ExecutiveBranch

wrongdoinginWatergate,and,earlier,in the Teapot DomeScandal.

Id.at 99.

Mr.Trump’sattemptto impugnthe SelectCommittee’smotivesis

unavailing:first,becauseit is plainlyfalse,and second,because“[s]o

longas Congressacts inpursuanceof its constitutionalpower,the

Judiciarylacksauthorityto interveneon the basis of the motiveswhich

spurredtheexerciseof that power.” Barenblattv. UnitedStates,360

U.S.109,132(1959);see also Watkinsv. UnitedStates,354 U.S.178,

200(1957).

Mr.Trumpremarkablyalsoasserts(Br.25-26)that the Select

Committeehas “never explainedwhy other sources of information—

outsideof the requestedrecords—couldnot” suffice. The lengthypublic

recordof Mr.Trump’sstatementsand actionsdiscussedaboveprovides

anabundantbasis to seek the nonpublicrecordsof thepersonwhomthe

attackerssought to maintaininthe WhiteHouse,and whommanyhave

claimedsent them to attack Congress.49 Any inquirythat did not insist

49 RosalindHeldermanet al., ‘Trumpsaid to do so’: Accounts of

Rioters Who Say the President SpurredThem to Rush the CapitolCould

be PivotalTestimony,Wash.Post (Jan.16,2021),

https://perma.cc/FW7Q-3CJL.
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onexaminingMr.Trump’sdocumentsand communicationswouldbe

worsethanuseless—theequivalentof staginga productionof “Hamlet”

without the Princeof Denmark. For the same reason,Mr.Trumpis

wrongto claim (Br.33-34)that the requestedrecordsdo not “contain

informationthat is neededfor theconductof its businessand that is not

otherwiseavailable.” 44 U.S.C.§ 2205(2)(C).

Equallybaseless is Mr.Trump’sclaim(Br.26)that Congressis

improperlylookingto a former Presidentas a “‘case study’ for general

legislation”(quotingMazars,140S.Ct.at 2036). Mr.Trumpis—asof

now—acaseof one. He is—as of now—theonly failedPresidential

candidatenot to concede,to spendmonthsspreadinglies about the

election,to encouragea self-coupthat would illegallykeephiminoffice,

or to inspirea mobto attack the Capitol. There is no one more

importantto study to developlegislationthat will prevent the repetition

of suchacts.

Inaddition,Mr.Trump’s allegation(Br.32) that “H.Res.503 does

not permitthe Committeeto requestpresidentialrecords”is flatly

wrong. The Resolutionincorporatesby referenceHouseRuleXI,which
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expresslyauthorizestheSelectCommitteeto obtaindocumentsfrom

the President. See supra p.23.

Finally,Mr.Trump’soverbreadthargumentsare mistaken.50

Significantly,the ExecutiveBranch,to whomthe request is made,and

whose records (notMr.Trump’s)are sought,disagrees. Inaddition,Mr.

Trump’sspecificallegationsof overbreadthdo not holdup. It is

perfectlyreasonablefor the Select Committeeto reachback to April

2020,whenMr.Trumpbeganto rampup his groundlessallegations

that the electionwouldbe fatallymarredbyvoter fraud. See supra pp.

9-10. TheCommitteeneeds informationrelatingto various individuals

involvedinthe messagingduringthat periodto determinewhenand

howthe seeds for the violenceonJanuary6 were planted,whichmay

aid Congress’sconsiderationof remediallegislation.

Likewise,contraryto Mr.Trump’s argument(Br.37), the Select

Committeereasonablyseeks documentsandcommunicationswithinthe

WhiteHouseonJanuary6 relatingto Mr.Trumpandnumerousother

50 Contrary to Mr. Trump’s assertion (Br. 44-45), the Select

Committee never conceded that its request is “overbroad.” Rather, at

the hearing in district court counsel stated only that the request is
“broad,” JA257—as is Congress’s power to obtain information. The

district court did not say “overbroad” either. Compare Br. 45 with

JA257.
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individualsand governmentagencies. That request is specific to the

date of the attack itself,and the listedindividualsand agencies had a

reportedconnectionto those who attackedtheCapitolon January6;

were involvedinthe stop-the-stealmessaginginthe weeks leadingup

to January6; were servinginpositionsintheLegislativeBranchthe

day itwas attacked;were presentinthe WhiteHouseon or before

January6 and were likely to haveengagedwithMr.Trumpandother

senior leaderswho reactedto theattack;or hadsecurity-relatedroles

relatedto the attack. Indeed,the broadscope of the inquiryinto

communicationson January 6 itself simplyreflectsthe unprecedented

natureof the events of that day,and the neednot to lodgean

underinclusiverequest.

II. EXECUTIVE PRIVILEGE DOES NOT BAR RELEASE OF

THE RECORDS

Mr.Trump’sassertionof privilegealso does not shieldthe

requestedrecordsfrom disclosure. The SelectCommitteeandPresident

Bidenbothagree that Mr.Trump’sexecutiveprivilegeclaimis

overcomeby the SelectCommittee’sneed,and the district court

correctlyrejectedMr.Trump’sinvitationto enjointhe releaseof the

requestedrecordsover the unifiedpositionof the politicalbranches.
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A. The DistrictCourtCorrectlyRejectedMr.Trump’s

PrivilegeClaim

1. At most, a former President retains a vestigial

interest inasserting a qualifiedPresidential

communicationsprivilege

As thedistrictcourt recognized,a former Presidentretains,at

most,a vestigial interestinthe confidentialityof Presidential

communicationscreatedduringhis Presidency.51JA191-93. Hemaybe

“heardto assert”privilegeonly over “communicationsinperformanceof

[aPresident’s]responsibilitiesof his office,and madeinthe process of

shapingpoliciesandmakingdecisions.” GSA,433 U.S.at 439,449

(quotingUnitedStatesv. Nixon,418U.S.683,708,711,713 (1974)

(internalquotationmarks omitted)). The privilegeprotects“the public

interestincandid,objective,andevenbluntor harshopinionsin

Presidentialdecisionmaking,”allowinga Presidentandhis advisersto

communicate“ina way manywouldbe unwillingto expressexcept

privately.” Nixon,418U.S.at 708. The SupremeCourt has explained

51 The Select Committee maintains, for preservation purposes,

that the Constitution and the Presidential Records Act foreclose a

former President from asserting executive privilege over the

disagreement of the incumbent President, and foreclose a claim of
executive privilege to thwart a Congressional request. To rule in the

Select Committee’s favor, however, this Court need not decide those

issues.
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that the privilege“survivesthe individualPresident’stenure”becauseit

is “not for the benefitof the Presidentas an individual,but for the

benefit of the Republic.” GSA,433 U.S.at 449.

As thedistrictcourt also correctlyrecognized,JA190,the

Presidentialcommunicationsprivilegeis a qualifiedprivilegethat

requiresbalancinga President’sinterestsinmaintainingconfidentiality

withthe needfor disclosure. See,e.g.,GSA,433 U.S.at 456; Nixon,418

U.S.at 711-12;Inre SealedCase,121F.3d729,737,745 (D.C.Cir.

1997). A privilegeassertiontherefore“canbeovercomebyan

appropriateshowingof publicneedby the judicialor legislative

branch.” JA190.

2. The incumbentPresidentis ina superior position

to assess the Executive Branch’s interest in

assertingexecutive privilege

The districtcourt correctlyheldthat Mr.Trump’s privilegeclaim

inthis case is exceedinglyweak and is overcomebyPresidentBiden’s

decisionto disclosethe documents. As the districtcourt explained,

SupremeCourtprecedentdirects that “the incumbent’sview is accorded

greaterweight” thana former President’s. JA193. It is therefore“of

cardinalsignificance”inthis case “that the claimof privilegeis being
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urgedsolelyby a former president,and there has beenno assertionof

privilegeby an incumbentpresident.” Dellumsv. Powell,561F.2d242,

247(D.C.Cir.1977).52

AlthoughMr.Trumpcontends (Br.38) that the incumbentis

“poorlysituatedto resolvethe dispute,”that positioncontravenesthe

SupremeCourt’sview inGSA that the Presidentis “inthe best position

to assess the presentand futureneeds of the ExecutiveBranch,and to

support invocationof the privilegeaccordingly.” 433 U.S.at 449; see,

e.g.,Seila LawLLCv.CFPB,140S. Ct.2183,2191(2020)(“Underour

Constitution,the ‘executivePower’—allof it—is‘vestedina President,’

who must ‘takeCare that the Laws be faithfullyexecuted.’”(quoting

U.S.Const.Art. II,§§ 1,3)). Indeed,that principleapplieswithspecial

force inthis case,where the WhiteHousereviewedthe contested

documentsand the PresidentconsideredMr.Trump’scontentions,but

agreedwith the SelectCommitteethat disclosureis inthe public

interestand outweighsanycountervailingExecutiveBranchinterestin

confidentiality.JA157-60,173-74.

52 Mr.Trump objects (Br.40) to the district court’s citation of this

Court’s opinioninDellums because that case was decided shortly before

GSA. But the propositions for which the district court cited Dellums

are entirely consistent with the Supreme Court’s later analysis inGSA.
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Therefore,PresidentBiden’s rejectionof Mr.Trump’s claim

“detractsfrom the weight of [Mr.Trump’s]contention”that disclosing

the recordswould“impermissiblyintrude[]intotheexecutivefunction

and the needsof theExecutiveBranch.” GSA,433 U.S.at 449. As the

SupremeCourthas explained,an incumbentPresidenthas access to

moreinformationand a better institutionalperspectivethan a former

Presidentaboutwhether invokingexecutiveprivilegewouldbe “for the

benefit of the Republic.” Id.at 449. And,as theCourt observed,the

Presidentis likelyto proceedcautiouslybefore“disclosingconfidencesof

a predecessor”giventhe risk that it may“discouragecandid

presentationof views by his contemporaryadvisers.” Id.at 448.

The districtcourt also correctlyconcludedthat Mr.Trump

providesno specificor compellingreasonthat his privilegeassertion

shouldoverridePresidentBiden’seminentlyrationaldetermination.

Mr.Trumpfails to supporthis claimsbeyondgeneral,conclusory

assertionsthat the records containPresidentialcommunications(Br.

35),andthat maintainingthe confidentialityof thosecommunications

is necessaryto protect“the proper functioningof the government”(Br.

14)and“to ensurefull and frank advice” (Br.36). But,as already
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explained,theSupremeCourthas recognizedthat the incumbentis

best positionedto makethose determinations,andPresidentBidenhas

properlyandsensiblyconcludedthat “anassertionof executiveprivilege

is not inthebest interestsof the UnitedStates”inthis matter,

investigatinga violent effort to stop Congressfromcarryingout a key

constitutionalresponsibility.JA157.

PresidentBiden’sassessmentis particularlyappropriateinthis

case,where,as the WhiteHousehas recognized,“the conductunder

investigationextendsfar beyondtypicaldeliberationsconcerningthe

proper dischargeof the President’sconstitutionalresponsibilities.”

JA157. Accordingly,any risk that disclosingthose communications

would impermissiblychill legitimatePresidentialdecisionmakingis

negligible. Likewise,where (as here)“thereis reasonto believethe

documentssoughtmay shed lightongovernmentmisconduct,the

privilegeis routinelydenied,onthe ground[]that shieldinginternal

governmentdeliberationsinthis contextdoes not serve the public’s

interestinhonest,effectivegovernment.” Inre SealedCase,121F.3dat

738(internalquotationmarksomitted).
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Insum,Mr.Trumpfails to state any overridingneedfor

maintainingconfidentialityof the requesteddocuments. The district

court thus correctlyupheldthe President’sdecisionnot to assert

executiveprivilege.

3. The Select Committee’s need for the information

far outweighs any countervailinginterest in

confidentiality

Giventhat the SelectCommitteeandthe ExecutiveBranchagree

that the public interest favors disclosureof the records,andMr.Trump

has providedno valid reasonto upset that determination,no further

balancingis necessary. Regardless,however,the SelectCommitteehas

a compelling,specific interestinthe Presidentialrecords at issuethat

outweighsanycountervailinginterestinmaintainingconfidentiality.

As explainedalready,see supra pp.22,35-37,the SelectCommitteeis

chargedwithinvestigatingthe facts and circumstancesof the January6

attack;identifyingthe causesand lessonslearned;and reportingback

to the Houserecommendations,including“changesin law,policy,

procedures,rules,or regulations.” H.Res.503,117thCong.§ 4. The

SelectCommitteeneedsthe requestedinformationto reconstructthe

extraordinaryeventsof that day—as well as Mr.Trump’sextensive
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efforts to undermineconfidenceintheelectionbeforeandafter Election

Day,withoutwhichit is impossibleto imaginethehorrificattack

occurring.

PresidentBidenfoundthat the Select Committeehas a

substantialneedfor this information. JA157-58. AlthoughMr.Trump

dismissesPresidentBiden’sconclusionas “executedpursuant to

politicalcalculations”(Br.35), the WhiteHouse’sstatedreasons

disprovethat contention. As the WhiteHouseemphasized,“[t]he

constitutionalprotectionsof executiveprivilegeshouldnot be usedto

shield,from Congressor the public,informationthat reflectsa clear and

apparenteffort to subvert the Constitutionitself.” JA157.

Inaddition,Mr.Trumpwronglyclaims that the SupremeCourt’s

rulingsinGSA andNixonplace“a premiumon thequestionof whether

the recordsat issuewouldremainprotectedfrom public disclosure.”

ButGSA andNixonactuallysupport the SelectCommittee’sposition.

InGSA,former PresidentNixonbasedhis assertionof privilegeinpart

onthe relevantstatute’sprovisionfor eventualpublicdisclosureof his

communications;the SupremeCourt,though,notedthat “[a]nabsolute

barrierto all outsidedisclosureis not practicallyor constitutionally
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necessary.” 433 U.S.at 450-51. Further,as here,the records inboth

Nixonand GSA were beingdisclosed(at least most immediately)to a

governmententity,andthe Court emphasizedthat the disclosurewas

necessaryto facilitatethe functioningof the government. See GSA,433

U.S.at 453; Nixon,418 U.S.at 713.

For the reasonsdescribedabove,the recordsat issueinthis case

are crucialto the SelectCommittee’sability to carry out itsArticleI

legislativeandoversight functions. Moreover,here,unlikeinthose

cases,the current Presidenthas specificallydeterminedthat executive

privilegeshouldnot preventCongressor the public from learningthe

truthabout what happenedonJanuary6. JA157. To the extent some

of the informationmay becomepublic incidentalto the Select

Committee’sinvestigation,the Presidenthas alreadytakenthat

possibilityintoaccountinweighingthe relativeinterests.

The politicalbranchesare thus unitedintheir conclusion: The

SelectCommittee’scompellingneedfor the recordsat issueoutweighs

any countervailinginterest inkeepingthemsecret. For this reason,too,

Mr.Trump’sclaimof privilegemustyield. See JA212.
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B. Mr.Trump’s ContentionThat the Presidential
Records Act Violates the Separationof Powers Is
Wrong

Mr. Trump’s challenge to the constitutionality of the Presidential

RecordsAct (Br.47-48)is similarlymistaken.

1. As aninitialmatter,that argumentis basedon a false premise.

The districtcourt did not hold,nor do Defendantssuggest,that the

Presidenthas “unfettereddiscretionto waive former Presidents’

executiveprivilege.” Br.47. As explainedabove,the SupremeCourt in

GSA said that,at most,a former Presidentmay be “heardto assert” a

vestigialexecutiveprivilegeclaimover informationimplicatingthe

Presidentialcommunicationsprivilege. GSA,433 U.S.at 439. And the

PresidentialRecordsAct does not expandthat constitutionalrule. See

44 U.S.C.§ 2204(c)(2).

Here,Mr.Trumphas been“heardto assert”his privilegeclaims

severaltimes over. After WhiteHousereviewof the recordsMr.Trump

believesareprivileged,PresidentBidenmadea considered

determinationnot to upholdhis claim. Mr.Trumpthensued,and the

district court rejectedhis contentionsina thoroughand well-reasoned

opinion. JA177-215. That Mr.Trump’sprivilegeclaimshavebeen

rejecteddoes not meanthat PresidentBidenhas exercised“unfettered
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discretion”to overrideMr.Trump’s claimsor that those claimshavenot

beensubject to meaningfuljudicial review—itmeansthat those claims

are flawed.

Constitutionrequires“judicialreviewon a document-by-document

basis” is baselessand impractical. NothinginSupremeCourtprecedent

requiresthis approach. At any rate,Mr.Trumpcannotshow that a

document-by-documentreviewby a court is warrantedhere. There is

no disagreementthat the documentssubject to Mr.Trump’sclaims

containpresumptivelyprivilegedPresidentialcommunications,and

thus the only relevantquestionis whether the public interest in

disclosureof eachdocumentoutweighsthe ExecutiveBranch’sinterest

inconfidentiality.Giventhat PresidentBidenis inthebest positionto

makethat determination,see GSA,433U.S.at 448-51,and that Mr.

Trumpprovidesnovalid reasonto questionit,further judicial reviewof

that determinationon a document-by-documentbasiswould

unnecessarilyburdenthe court andimmenselydelaythe Select

Committee’surgent investigation.

2. Moreover,Mr.Trump’scontention(Br.38-39)that the

3. Finally,if anything,it is Mr.Trump’sapproachthat violates
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the separationof powers by “disrupt[ing]the properbalancebetween

the coordinatebranches”and“prevent[ingthem] from accomplishing

[their]constitutionallyassignedfunctions.” GSA,433 U.S.at 443.

Boggingdownthe Select Committee’sinvestigationfor monthsby

requiringdocument-by-documentjudicial review,where the political

branchesagree that disclosureof the recordsis warranted,would

needlesslyencroachon Congress’sArticle I authorityto conduct

oversightinaid of legislation.

Moreover,such intrusivejudicialsecond-guessingof the

President’sdeterminationnot to assertprivilegeover ExecutiveBranch

documentswouldundercutthe President’sArticleIIauthorityto make

decisions about disclosureof ExecutiveBranchinformation. AndMr.

Trump’sdocument-by-documentapproachwouldmireArticleIIIcourts

ina lengthyexerciseinmicromanagingCongressionaloversight where

there is no disputebetweenthe politicalbranchesover whether the

documentsare appropriatefor disclosure.

III. THE STANDARDSINMAZARS AND SENATE SELECT
COMMITTEE DONOT APPLY, AND EVENIFTHEY DID,
THE SELECT COMMITTEESATISFIES THEM

Mr.Trump contends that the Select Committee’s request fails the

heightenedstandardsannouncedinSenateSelectCommittee,498F.2d

51



USCA Case #21-5254 Document #1923459 Filed: 11/22/2021 Page 67 of 86

725,andMazars,140S.Ct.2019. The district court correctly

recognizedthat those tests do not governhere,and,inanyevent,the

SelectCommitteesatisfiesthose tests too.

A. SenateSelectCommittee

Mr.Trumpsuggests(Br.22-23)that the SelectCommitteemust

satisfy the standardarticulatedinSenateSelectCommittee,which

requiresa showingthat recordsare “demonstrablycriticalto the

responsiblefulfillmentof theCommittee’sfunctions.” 498 F.2dat 731.

ButMr.Trump’srelianceon SenateSelect Committeeis misplaced.

That case—decidedbeforeGSA—involvedanexecutiveprivilege

assertionby a sittingPresident. Id.at 730. For the reasonsexplained

above,Mr.Trump’sstatusas a former President“detracts from the

weight”of his privilegeassertion. GSA,433 U.S.at 449; see suprapp.

43-47. That differenceis critical. BecauseMr.Trumpis no longer

President,the analysisinGSAcontrols.

EvenifSenateSelect Committeedid apply here,for the reasons

previouslydiscussed,see supra pp.22, 35-37,the SelectCommittee

easily satisfies that standard. UnlikeinSenateSelect Committee,the

SelectCommittee’sneedis substantialandnot “merelycumulative.”

498F.2dat 732. Itcannot obtainthis informationthroughother
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means. Ifthe SelectCommitteedoes not receivethe requestedrecords,

Congressmay neverknowwhat ledto andculminatedinthe January 6

attack,andwill be hamstrunginits ability to legislateeffectivelyto

prevent a similar futureassaulton Americandemocracy.

B. Mazars

Mr.Trumpalso erroneouslycontends(Br.23-24)that the request

violates the separationof powersbecauseit does not satisfy the four-

factor test announcedby the SupremeCourt inMazars. Consistent

withGSA,however,a former President’sright to assert a separation-of-

powers challengeto the releaseof Presidentialrecordsis confinedto an

assertionof the presidentialcommunicationsprivilege. See 433 U.S.at

446-47. As alreadyexplained,that claimis overriddenhereby the

reasoneddeterminationof the incumbentPresident,who has recognized

the Select Committee’sstronginterest inobtainingthe records,see

supra pp.43-47,andno further inquiryis required. Inanyevent,even

if the four-factorMazarstest did apply,the SelectCommittee’srequest

satisfiesit.

1. The Mazars test does not apply

a. InMazars,the SupremeCourt analyzedCongressional

subpoenasissuedwhileMr.Trumpwas inoffice for his personal,non-
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privilegedfinancialinformation.140S.Ct.at 2026-28. The Courtheld

that such “Congressionalsubpoenasfor informationfrom the President”

raise“significantseparationof powersissues” because“Congressand

the Presidenthaveanongoinginstitutionalrelationshipas the ‘opposite

andrival’politicalbranchesestablishedby the Constitution.” Id.at

2033-34,2036(emphasisadded).

The Courtaccordinglyidentifiedfour “specialconsiderations”that

shouldinforma court’sanalysiswhenevaluatinga subpoenadirectedat

a sittingPresident’spersonalinformation: (1) “whetherthe asserted

legislativepurposewarrants thesignificantstep of involvingthe

Presidentandhis papers”;(2)whether a subpoenais “broaderthan

reasonablynecessaryto supportCongress’slegislativeobjective”;(3)

whetherCongresshas offered“detailedandsubstantial”evidence“to

establishthat a subpoenaadvancesa valid legislativepurpose”;and (4)

the “burdensimposedonthePresidencyby a subpoena.” 140S.Ct.at

2035-36. The case was remandedfor further proceedings,andamid

those proceedingsMr.Trumplost the 2020election.

Onremand,the districtcourt inMazarsheldthat Mr.Trump’s

statusas a former President“affect[ed]the foundationsof the Mazars
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test.” Trumpv.MazarsUSALLP,No.19-01136,2021WL 3602683at

*13 (D.D.C.Aug.11,2021). The court thus appliedwhat it called

“Mazarslite”: anapplicationof the four Mazarsfactors,but using

“reducedjudicialscrutiny,” “cognizantof the fact that this case now

involvesa subpoenadirectedat a former President.” Id.

separation-of-powersconcernsraisedby a subpoenafor a sitting

President’s“personalinformation”are unquestionablyabsenthere. See

140S.Ct.at 2033-34.

as a former President… reduce[d]the importof the Mazarstest.”

JA209. The “ongoingrelationship”betweenthe Legislativeand

ExecutiveBranchesthat “necessarilyinform[ed]”the SupremeCourt’s

analysisinMazarsis nonexistenthere. 140S.Ct.at 2026. The

Congressionalrequest neither“pit[s]the politicalbranchesagainst one

another”noroccurs ina context where there are politicalincentivesfor

the partiesto engagein“negotiationand compromise.” Id.at 2031,

2034.

b.The Mazarstest does not apply herebecausethe “significant”

First,the district court correctlyrecognizedthat “Plaintiff’sstatus

Moreover,unlikeinMazars,the requestherewas first madewhen
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Mr.Trumpwas no longerPresident. InMazarsand analogous

litigation,Mr.Trumphas repeatedlyarguedthat theSupremeCourt’s

Mazarstest shouldapplybecausethe request was initiallymade when

he was stillPresident.53 The Househas maintainedinthose cases that

the Mazarstest is inapplicablegivenMr.Trump’s status as a former

President,regardlessof when the requestwas first made. But,at the

very least,the SupremeCourt’stest cannotpossiblyapplyhere,when

the requestwas not madeor evencontemplateduntilafter Mr.Trump

hadleft office.

Second,the districtcourt correctlyrecognizedthat because“the

legislativeandexecutivebranchesagree that the records shouldbe

produced,”the concernsidentifiedinMazarshave“little,ifany,force

here.” JA209;see GSA,433 U.S.at 449. Relatedly,the Select

Committee’srequest was madeunder the PresidentialRecordsAct, a

statuteenactedthroughbicameralismandpresentmentthat was

designedto addressthe very separation-of-powersconcernsthat Mr.

53 See, e.g., Intervenor’sCombinedOpp’n to the Mots.to Dismiss

at 24-32,Comm.on Ways & Meansv. Treasury,No.1:19-cv-1974
(D.D.C.Oct.36, 2021),D.Ct.Dkt.No.140;Appellants’Br.at 25-26,

Trump v. MazarsUSALLP,Nos.21-5176,21-5177(D.C.Cir.Sept.2,

2021).
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Trumpraises. See Armstrongv. Bush,924F.2d282,290 (D.C.Cir.

1991). PresidentCarterapprovedthe balanceCongressstruck,and the

ExecutiveBranch’sparticipationinthe legislativeprocessthat resulted

in the statuteat issuefurtheralleviatesany separation-of-powers

concerns. See GSA,433 U.S.at 441; Mazars,2021WL 3602683,at *18

n.30.

Third,the SelectCommittee’srequest to the NationalArchives

does not seek Mr.Trump’spersonal,privateinformation.It seeks

officialrecords relatingto Mr.Trump’scommunicationsandactions

while President,whichhavenow beenplacedinthe complete

“ownership,possession,andcontrol”of the UnitedStates. 44 U.S.C.

§§ 2201(1),2202. InMazars,the SupremeCourtemphasizedthat the

subpoenasat issuesought a sittingPresident’sprivatepapers,which

the Court thoughtcouldposea “heightenedrisk”of impermissible

purposebecauseof the documents’“personalnature”and“less evident

connectionto a legislativetask.” 140S.Ct.at 2035. The Select

Committee’srequest for officialpapers does not presentthose concerns.

Accordingly,this Court shouldreject Mr.Trump’sattempt to

“transplant[]”the Mazarsstandard“root andbranch” to the Select
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Committee’sdistinct request for a former President’sofficial documents.

140S.Ct.at 2033. Indeed,Mr.Trump’sargumentswouldresult ina

remarkableexpansionof a former President’sconstitutionalinterests,

contraveningnot only GSA but also the Constitution. As ChiefJustice

Marshallexplained,our Constitutionreflectsan “essentia[l]...

difference”from the Britishmonarchy: The President“is electedfrom

the massof the people,and,onthe expirationof the time for whichheis

elected,returnsto themassof the peopleagain.” UnitedStatesv.Burr,

25F.Cas.30, 34 (No.14,692d)(CC Va.1807);see The FederalistNo.37,

at 227 (JamesMadison)(ClintonRossitered.,1961);The FederalistNo.

69,at 416,422 (AlexanderHamilton)(ClintonRossitered.,1961). Mr.

Trump’ssprawlingseparation-of-powersassertionsflout this historical

understandingof thePresidency.

2. Even if the Mazars test applies, the request

satisfies that test

Ifthis Courtnonethelessconcludes that Mazarsapplieshere,it

should,for all the reasonsdiscussedabove,applythe test withreduced

scrutinyandcognizant of Mr.Trump’sstatusas a former President,as

the districtcourt did hereandonremandinMazars. The district court

belowcorrectlyheldthat,whenapplyingthe Mazarsfactors “conscious
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of the fact” that Mr.Trumpis a former President,“all four Mazars

factors weighagainst[his]position.” JA209,JA212. Indeed,theSelect

Committee’srequest satisfiesany versionof the SupremeCourt’sfour-

factor test.

First,Congress’slegislativepurposehere“warrants”the

involvementof the President’spapers. Mazars,140S.Ct.at 2035. As

explainedabove,theSelectCommitteeseeks to identifyand examine

the causesof the January 6 attack to enact legislationrelatingto the

Presidentialelectionprocessand to ensurefuturepeacefultransfersof

power. See suprapp.22,35-37. To do so, theCommitteeneeds to know

what,if anything,Mr.Trump,his advisers,andothersclose to him

knewor publiclycommunicatedrelatingto the efforts to undermineor

overturnthe resultsof the 2020 election.

Second,the SelectCommittee’srequestis tailoredto what is

“reasonablynecessary”to serve the SelectCommittee’slegislative

purpose. Mazars,140S.Ct.at 2036. Ontheir face,the requestsare

connectedto the eventsof January6, and the informationMr.Trump

and those surroundinghim knewandconveyedabout theelection

outcomeand the transferof power. See JA33-34. AndMr.Trump’s
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contention(Br.27) that certainof the requestsaretoo broadis wrong.

See supra pp.40-41. Especiallyin lightof Mr.Trump’s extraordinary

attemptsto undermineand thenoverturnthe 2020 election—andthe

seriousthreats to our systemof government—thescope of the requestis

reasonable.

Third,the SelectCommitteehas “adequately”supportedits

requestwith“detailedandsubstantial”evidenceof its legislative

objective. Mazars,140S.Ct.at 2036. Mr.Trumpproclaims(Br.28)

that the Select Committeehas provided“no evidence”to establishthat

its request advancesa legitimatelegislativepurpose. That is

demonstrablyfalse. The SelectCommittee’slegislativeobjectivesare

plainlyarticulatedinits authorizingresolution,its letter to the

Archivistrequestingthe documentsat issue,andvariouspublic

statements. See suprapp.22,35-37. That is morethansufficient.

Fourth,Mr.Trumpcannot plausiblyclaim that the Archivist’s

compliancewiththe Select Committee’srequestwill unduly“burden[]”

the Officeof the President. Mazars,140S. Ct.at 2036. Mr.Trump

contendsthat the requestwill burdenhim“in reviewingall potentially

responsivedocuments”(Br.29),but fails to explainwhy sucha
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burden—withno impactonthe Officeof the President—mattersinthe

separation-of-powersanalysis. Itdoes not.

Mr.Trumpasserts(Br.29)that the request also burdens the

Presidency“generally”because,ifCongressis permittedto issuesuch

requests,“everyPresident’sclose aides will fear disclosureand thus

provideless thancandidadvice.” But the ExecutiveBranchhas already

determinedthat anyprivilegeinterest is outweighedby the Select

Committee’slegislativeneed. See supra pp.43-47. Of course,the

incumbentPresidentis the next former President,and is thus best

positionedto evaluateany “chillingeffect” that will result from

releasingthe requesteddocuments. Moreover,executiveprivilegeis not

absolute,as demonstratedby the fact that its invocationwas overridden

inbothGSA and inUnitedStatesv.Nixon. Therefore,close advisersto

the Presidentshouldbe well awarethat materialsquotingor describing

the advicethey give is indeedsubject to later disclosure.

Mr.Trumpalso speculates(Br.29)that “partisansinCongress

will seek to relitigatepast grievancesperpetually.” Evenif that were

true,Mr.Trumpneverexplains how suchrelitigationwouldburdenthe

Presidency,as opposedto merelyhim as a former President.
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The requestthus does not violate the separationof powersunder

Mazarsor anyother potentiallyapplicablestandard.

IV. THE DISTRICT COURT DID NOT ABUSE ITS
DISCRETION INFINDING THAT EQUITABLERELIEF IS
NOT APPROPRIATE

A. Mr.Trump Has Not Established Irreparable Harm

The SupremeCourt “requiresplaintiffsseekingpreliminaryrelief

to demonstratethat irreparableinjuryis likely inthe absenceof an

injunction.” Winter,555 U.S.at 22. This Court “has said time and

againthat the degreeof proof requiredfor ‘irreparableharm’is ‘high,’

and that a failure to surmountit provides ‘groundsfor refusingto issue

a preliminaryinjunction,evenif the other three factorsenteringthe

calculus meritsuch relief.’” Olu-Colev. E.L.HaynesPub.CharterSch.,

930F.3d519,529(D.C.Cir.2019). “Especiallywhere governmental

actionis involved,courtsshouldnot interveneunless theneedfor

equitablerelief is clear,not remoteor speculative.” WildernessSoc’yv.

Morton,479 F.2d842,887(D.C.Cir.1973)(enbanc). A showingof

irreparableharm is necessary(but not sufficient)for aninjunctionto be

granted. Winter,555 U.S.at 23.

Mr.Trumpclaimshe will suffer irreparableharmif theArchivist

discloses the contesteddocumentsbecause“[o]ncedisclosed,the
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informationloses its confidentialandprivilegednature.” Br.50.

Although“anyprivilegedinformationwouldbe lost forever,” that does

not automaticallymeanthat the “harm causedby the [disclosure]will

be irreparable”withoutalso showingharmto the purposesbehindthe

privilege. Rubinv. UnitedStates,524 U.S.1301,1301(1998)

(Rehnquist,J., inchambers);Inre SealedCase,148F.3d 1079,1080

(D.C.Cir.1998).

The districtcourt foundno showingof irreparableharmto the

ExecutiveBranch’sprivilegeinterestgiven“the incumbentPresident’s

directionto theArchivistto producethe requestedrecords,”and “the

actions of past Presidentswho similarlydecidedto waive executive

privilegewhendealingwithmattersof gravepublic importance.”

JA213. This decisionwas well withinthe court’s discretion. Executive

privilegeexists to “safeguard[]thepublic interestincandid,confidential

deliberationswithintheExecutiveBranch.” Mazars,140S.Ct.at 2032.

PresidentBiden—whois best situated“to assess the present and future

needsof the ExecutiveBranch,”GSA,433 U.S.at 449—hasdetermined

that relyingonthe privilegeis not warrantedhere. “[W]hether

disclosurewill affect the flow of executivediscussion[is]a complex
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judgment best madeby the incumbentPresident,”Nixonv. Freeman,

670F.2d346,359(D.C.Cir.1982),andPresidentBiden’sdetermination

significantly“detracts” fromMr.Trump’s claimof harm,GSA,433 U.S.

at 449.

Onappeal,Mr.Trumpagainfails to showthat disclosureof these

Presidentialrecordswould irreparablyharmthe ExecutiveBranchor

the public. Instead,he argues (Br.51)that he “personallyreliedon the

expectationof executiveconfidentialitywhile inoffice” and“[t]he

attempteddestructionof those rightsbyDefendantsis personalto him.”

(emphasesadded). But,as notedearlier,SupremeCourtprecedent

makesclear that executiveprivilegeis not absolute,andMr.Trumpand

his close advisersshouldhavebeenwell awarethat their

communicationscouldbe disclosed.

Furthermore,executiveprivilege“is not for the benefitof the

Presidentas an individual.” GSA,433 U.S.at 449. Rather,the only

relevant injuryis whetherdisclosure“wouldadverselyaffect the ability

of futurePresidentsto obtainthe candidadvicenecessaryfor effective

decisionmaking.” Id.at 450. Mr.Trumpmakesnoeffort to explainhow

disclosureherewouldharmthose interests,particularlygiventhe
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President’sdecision,and the districtcourt did not abuse its discretion

inrejectingMr.Trump’sirreparable-harmargument. Those are

sufficientgroundsto affirm. See Winter,555 U.S.at 22.

B. The Select Committee and the Public Interest Would

Be Harmed by Injunctive Relief

The districtcourt properlyexercisedits discretionto find “that the

public interest lies inpermitting—notenjoining—thecombinedwill of

the legislativeandexecutivebranchesto studythe events that ledto

and occurredonJanuary6, and to consider legislationto preventsuch

events from ever occurringagain.” JA215. An injunctionwouldcause

direct,substantial,and immediateharmto the SelectCommitteeand

ongoinglegislativeactivities. The SelectCommittee’swork is of the

highestimportanceandurgency: Itis investigatingone of the darkest

episodesinour Nation’shistory,a deadlyassaultonthe UnitedStates

Capitol,the Vice President,and Congress,andanunprecedented

disruptionof thepeacefultransferof power.

Whenweighingequities,“the government’sinterest is the public

interest.” PursuingAm.’s Greatnessv. FEC,831F.3d500,511(D.C.

Cir.2016). Becausethe Constitutionvests resolvingthe public interest

in the politicalbranches,“[a]nyjudicialdecisionto overridethat
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congressionaljudgmentwouldbe bothextraordinaryanddrastic.” Olu-

Cole,930 F.3dat 529(internalquotationmarksomitted). This Court

has recognizeda “clear public interest inmaximizingthe effectiveness

of the investigatorypowersof Congress.” ExxonCorp.v. FTC,589 F.2d

582,594(D.C.Cir.1978). And the informationis soughtherepursuant

to “Congress’sdischargeof its primaryconstitutionalresponsibilities[,

including]legislating[and]conductingoversightof the federal

government.” Comm.on the Judiciaryof U.S.Houseof Representatives

v. McGahn,968 F.3d755,764 (D.C.Cir.2020)(enbanc). Withoutthis

information,the SelectCommittee“maynot be able to do the task

assignedto it byCongress.” Eastland,421U.S.at 505.

Delayitselfwould inflict a seriousconstitutionalinjuryonthe

SelectCommitteeby interferingwithits legislativeduty. See Exxon,

589F.2dat 594. The Select Committeeneeds the documentsnow

becausetheywill shape the directionof the investigation.For example,

the documentscould informwhichwitnesses to deposeandwhat

questionsto ask them,as well as whether further subpoenasshouldbe

issuedto others.
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Mr.Trumpcontends (Br.52-53)that delay wouldnot harm

Congressbecause“[t]herewill not be anotherPresidentialtransitionfor

morethan three years;Congresshas time to allowthe courts to

consider this expeditedappealwhile it continues to legislate.” But

futureelectionsare imminentand there couldbe futureattackson

democracyrootedinconduct occurringwell beforethe election. The

SelectCommittee’stask to studyandsuggest legislationto ensurethat

January6 is not repeated,and that our Nation’sdemocracyis protected

from futureattacks,is urgent.

Bothpoliticalbranchesagreewhere the public interestlies. The

SelectCommitteehas concludedthat reviewof the requestedrecords

will best further its criticalinvestigationand the Americanpeople’s

interests. TheExecutiveBranch,actingthroughthe President,

concurs. The districtcourt correctlyfound that the public interest lies

infurthering—notinterferingwith—thepoliticalbranches’ongoing

cooperationto study and learnfrom the assault ondemocracy.

C. The Separation-of-Powers Doctrine Bars the Court

from Issuing an Injunction Against Legislative

Defendants

Mr.Trumpasks this Court for unprecedentedrelief:to enjoinboth

the LegislativeandExecutiveBranchesfrom “enforcingor complying
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withthe Committee’srequest”untiltheCourt can issue a final

judgment. JA 187. “The general rule is that neitherdepartmentmay

invadethe provinceof the other andneither maycontrol,direct,or

restrainthe actionof the other.” Massachusettsv.Mellon,262 U.S.447,

488(1923). The requestedinjunctionis “a startlinglyunattractive

idea,” VanderJagt v. O’Neill,699 F.2d1166,1176(D.C.Cir.1982)

(internalquotationmarks omitted),that wouldcreate “nothingless

thana revolutioninthe judiciary’srelationshipto thepolitical

branches,”id.at 1181(Bork,J.,concurring). “For this court on a

continuingbasis to mandateanenforceddelay on the legitimate

investigationsof Congress … couldseriouslyimpedethe vital

investigatorypowers of Congressandwouldbe of highlyquestionable

constitutionality.”Exxon,589 F.2dat 588. This Courthas thus

consistentlyrefusedinjunctionsagainstCongressionaldefendants

exercisingthe legislature’sinvestigativepowerbecausesuchrelief

“wouldbe anillegalimpingementby the judicialbranchuponthe duties

of the legislativebranch.” Paulingv.Eastland,288F.2d126,129-30

(D.C.Cir.1960);Hearstv. Black,87 F.2d68, 72 (D.C.Cir.1936).
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This Court shouldreject Mr.Trump’s requestfor such

extraordinaryand novelrelief.

CONCLUSION

For the foregoingreasons,the Court shouldaffirmthe decisionof

the districtcourt.
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