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order that the judges of this Court mayevaluatepossibledisqualificationor

recusal.
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PresidentDonaldJ. Trump

Current Attorneys:

Jesse R. Binnall

Binnall Law Group, PLLC

717 King Street, Suite 200
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B. RulingsUnderReview

The rulingunderreviewis the Orderof the U.S.DistrictCourt for the

Districtof Columbia (Chutkan,J.), docketedNovember9, 2021, denying

Plaintiff-AppellantDonaldJ. Trump’s Motion for PreliminaryInjunction.

Trump v. Thompson,2021WL 5218398(D.D.C.2021).

C. RelatedCases

The case now pending before this Court was previously before the

district court below and this Court for Plaintiff-Appellant’sEmergency
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Motionfor anAdministrativeInjunction.Plaintiff-Appellantisnotawareof

anyotherrelatedcasependingbeforethisCourtor anycourt.

v

/s/ Jesse R.Binnall

Jesse R. Binnall

Counselfor PresidentDonald J.

Trump
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Principles of ordered liberty and limited government forbid the

exerciseof governmentpowerbeyondlimitsimposedby our Constitution

and laws.Appelleesand the court belowcontendthat Congresspossesses

almostlimitlesspowerto issuerequestsforsensitive,privilegedpresidential

recordsonanymatter,atanytime,forany reason.Thisunprecedentedclaim

lacksa limitingprinciple,isnotconsistentwithour constitutionalseparation

of powers,andshouldberejected.Further,underourConstitutionandlaws,

no individual,includingthe sittingPresident,has the unilateralpower to

extinguishthe executiveprivilegerightsof living,formerPresidents.Indeed,

itiswellsettledthatexecutiveprivilegesurvivesa President’sterm of office.

At minimum, a dispute concerning the productionof records subject to

executiveprivilegemust be resolvedthrough the applicableconstitutional

and statutory framework, including a thorough examination of the

documents at issue through the standard judicial process for privilege

claims.

Here, a congressional committee sent an unprecedented and

overbroadrecordsrequesteffectivelyseekingevery presidentialrecordand

1



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 14 of 68

communication that could tenuously relate to events that occurred on

January 6, 2021. It did so by casting a “wide net” for nearly every

communicationand record created in the White House from April 2020

onward.JA 205. The districtcourt sanctionedthis request,which it openly

admittedwas “unbelievablybroad,” without identifyinga single pieceof

proposedlegislationor the relationof the requestedrecords to advancing

such legislation. JA 257. Moreover, the district court misapplied the

constitutionalandstatutory scheme usedto determinethe applicabilityof

executiveprivilege.

Both Appelleesand the districtcourt justifiedthis overbroadrequest

by claimingunprecedentedpowers for both Congressand the incumbent

President.Thelowercourteffectivelyheldthat the decisionof an incumbent

formerPresidentregardingprivilegeclaimsof a livingformerPresidentwas

the final word on executiveprivilegeandvitiated limits on congressional

power to request information. As the district court correctly noted,

“Presidents are not kings,” yet congressional power is not limitless,

regardlessof presidentialdictate.JA 194;Kilbournv. Thompson,103U.S.168,

2
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.182(1880);U.S.C ONSTArt.1,§ 1,cl.1.Thelawisclearthatdisagreements

between incumbent and former Presidents on the assertion of executive

privilege over records created during such former President’stenure are

subjectto meaningfuljudicial review,nota rubberstamp.

The stakesinthis casearehigh.A decisionupholdingthe Committees’

requesttoNARAwouldhaveenormousconsequences,foreverchangingthe

dynamics between the political branches. It is naïve to assume that the

fallout will be limitedto PresidentTrump or the eventsof January 6, 2021.

Every Congress will point to some unprecedented thing about “this

President”to justify a requestfor his presidentialrecords. In these hyper-

partisan times, Congress will increasingly and inevitably use this new

weaponto perpetuallyharass its politicalrival.

JURISDICTIONALSTATEMENT

The districtcourthadjurisdictionover this casepursuantto 28 U.S.C.

§ 1331becauseit involvesissuesarisingunderthe Constitutionandlawsof

the UnitedStates.On November9, 2021, the districtcourtdeniedPresident

Trump’s Motion for a Preliminary Injunction. JA 216. That same day,

3
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PresidentTrumptimely filed his noticeof appeal.JA 217. Accordingly,this

Courthas jurisdictionpursuantto 28 U.S.C.§ 1292(a)(1).

1. Did the district court err when it determinedthat a congressional

2. Did the district court err in concludingthat an incumbentPresident

3. Isa livingformerPresidentof theUnitedStatesirreparablyharmedby

records request for presidential records did not violate the

Constitution or statute when it was admittedly broad and

inadequately linked to a legislative purpose or constitutional

prerogativeof Congress?

hasunfettereddiscretionindecidingwhetherto producerecordsof a

living, former President to Congress notwithstanding a former

President’sassertionof executiveprivilege?

the productionof his confidentialpresidentialrecords to Congress,

despite his objectionthat the request is contrary to the Constitution

and the laws of the UnitedStatesandover his assertionof executive

privilege?

STATEMENTOF ISSUES

4
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4. Didthe districtcourterr when itheldthat a formerPresidentwasnot

entitled to an injunctionbecauseequitableinjunctivefactors favored

production of the presidential records at issue, despite the

constitutionalinfirmities of the requests and the chilling effects in

executivedeliberationsthatwill inevitablyresultfrom disclosure?

STATUTESANDREGULATIONS

This case involves the PresidentialRecordsAct, of 1978, 44 U.S.C.§§

2201-2209and the regulationsimplementingthe PresidentialRecordsAct,

36 C.F.R.§§ 1270.01-1270.50.

STATEMENTOFTHE CASE

After the 2020 election, Democrats in Congress created the United

States HouseSelectCommitteeto Investigatethe January 6th Attackon the

United States Capitol pursuant to House Resolution 503 to effectively

intimidateand harass PresidentTrump and his closest advisorsunder the

guise of investigatingthe events of January 6, 2021. HouseResolution503

purports to vest the Committeewith unfetteredpowers to investigatethe

activitiesof intelligenceagencies,lawenforcementagencies,andthe Armed

5



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 18 of 68

ForcessurroundingJanuary6th,andprovidesthat the Committeewill issue

a final report on its activities. JA 92-105. It also specificallyprohibitsthe

Committee from holding the markup of any legislation. Id. at 100. This

erodes any asserted legislativepurpose of the Committee. Notably, this

resolutionnever discussesthe authorityto investigatethe ExecutiveOffice

of the President.Id.at 92-105.

requestsfor presidentialrecordsto the Archivistof the UnitedStatesseeking

informationfrom the ExecutiveOfficeof the Presidentandthe Officeof the

Vice President. JA 33-44. These requests were signed by Committee

Chairman Bennie G. Thompson. Id. at 33. The Committee’s requests are

startling in scope and utterly lacking in specificity. For example, among

myriadotherdocumentsrequested,the Committeeseeks:

On August 25, 2021, the Committee sent self-described“sweeping”

[a]ll documents and communications relating in any way to

remarks made by Donald Trump or any other persons on

January 6, includingDonaldTrump’sandother speakers’public

remarks at the rally on the morningof January 6, and Donald

Trump’sTwittermessagesthroughoutthe day.

6
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Id. at 34. Similarly, and even more invasive, the Committee requested,

“[f]rom November3, 2020, through January 20, 2021, all documents and

communicationsrelated to prepared public remarks and actual public

remarksof DonaldTrump.” Id.at 41.

Issuedpublicstatementsareone thing,but the notionthat Congressis

somehowentitledto ask for and reviewany andall privateconversations,

remarks,or drafts of public statementsconsideredby the Presidentof the

UnitedStates andhis close advisors,without limitationson, among other

things, subject matter, woulddestroy the very fabric of our constitutional

separation of powers and invade fundamental privileges designed to

maintainthe autonomyandfunctioningof the ExecutiveBranch.See Trump

v. Mazars USA, LLP, 140 S. Ct. 2019, 2032 (2020) (“[Executive]privilege

safeguardsthe public interest in candid, confidentialdeliberationswithin

the ExecutiveBranch;it is ‘fundamentalto the operationof Government.’”)

(quotingUnitedStates v. Nixon,418 U.S.683, 708 (1974)).TheCommitteehas

also requested “[a]ll documents and communicationswithin the White

House on January 6, 2021, relatingin any way to . . . the January 6, 2021,

7
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rally . . . [or]DonaldJ. Trump” and countless other individualsincluding

close personaladvisorsto the President.JA at 35 (emphasisadded).

The Committee’s request purports to be made “pursuant to the

PresidentialRecordsAct (44U.S.C.§ 2205(2)(C)),”see JA 33.ThePresidential

RecordsAct (“PRA”)of 1978, 44 U.S.C.§§ 2201–2209, governs the official

records of Presidentsand Vice Presidents.The Archivist and the National

ArchivesandRecordsAdministration(“NARA”)arechargedwith working

witha formerPresidentto administerandstorepresidentialrecords,among

otherduties,after the Presidentleavesoffice.See generally44 U.S.C.§§ 2202–

2208.

Under the PRA, the Presidentis permittedto specify a term not to

exceed twelve years after his term, during which access to presidential

recordswill be restricted.See 44 U.S.C. § 2204. Section 2205(2)(C)provides

three exceptionsto the PRA’saccess restrictions.Inpertinentpart, it states

“Presidentialrecordsshall be made available . . . (C) to either Houseof

Congress,or, to the extentof matterwithinits jurisdiction,to anycommittee

or subcommitteethereofif such recordscontaininformationthat is needed

8
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for the conduct of its businessand is not otherwise available.”44 U.S.C.

§ 2205(2)(C).

The PRA gives the Archivistthe power to promulgateregulationsto

administerthe statute.44 U.S.C. § 2206. Pursuantto those regulations,the

Archivist must promptlynotify the former and incumbentPresidentsof a

requestfor recordsthat werecreatedduringthat former President’sterm of

office. 36 C.F.R. § 1270.44 (2002).The incumbentor former Presidentmust

personally assert a claim of constitutionally based privilege against

disclosinga presidentialrecordor a reasonablysegregableportionthereof.

Id. If a former President asserts privilege, the Archivist consults the

incumbentPresidentto determinewhetherthe incumbentPresidentagrees.1

Id. If, as here, the incumbent President chooses to waive, the Archivist

disclosesthe presidentialrecordunlessa courtdirectsotherwise.Id.

While1 the Archivist makes determinations as to responsiveness and

searches for such documents, there is no constitutional or statutory basis for

him to serve as an adjudicator of questions regarding the assertion or waiver

of privilege. Likewise, the Archivist’s position on whether Congress has met

its burden under law to only serve requests that are specifically tethered to

a legislative purpose is immaterial.

9



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 22 of 68

Finally,ExecutiveOrder No.13489 requires the Archivist to notify

bothPresidentsof his determinationto releasecertainrecordsat leastthirty

days prior to disclosure of the records, unless a shorter time period is

allowedunder the NARAregulations.Exec. Order No. 13489,74 Fed.Reg.

4669(Jan.26, 2009).

Pursuantto this regulatoryand statutory framework, the Archivist

notifiedPresidentTrump on August30, 2021, that he intendedto produce

certaindocumentsinresponseto theCommittee’sexpansiverequest.JA 110.

On October 8, 2021, the Biden White House notifiedthe Archivist that it

wouldnotbeassertingexecutiveprivilegeovercertaindocumentsidentified

as responsive to the Committee’s request. Id at 107-108. That same day,

pursuantto the PRA, associatedregulations,and the applicableexecutive

order, PresidentTrump notifiedthe Archivist that he has made a formal

assertionof executiveprivilegewith respectto a small subsetof documents

as well as a protectiveassertionof executiveprivilegeover any additional

materials that may be requested by the Committee. Id. at 110–11.

10
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Subsequently, President Trump made a further assertion of executive

privilegeon October21, 2021. Id.at 165–71.2

The BidenWhiteHousenotifiedthe Archivist that itwouldnotassert

executive privilegeover the privilegeddocuments identifiedin President

Trump’s October 8 letter and instructedthe Archivist to turn the records

over to the Committee thirty days from the date of notifyingPresident

Trumpof Biden’sdecision,absentan interveningcourtorder.JA 113.

On October 13, 2021, the Archivist notified President Trump that,

“[a]fterconsultationwith Counselto the Presidentandthe ActingAssistant

Attorney General for the Office of Legal Counsel, and as instructedby

PresidentBiden” the Archivist has “determinedto disclose to the Select

Committee”all responsiverecordsthat PresidentTrump determinedwere

subject to executiveprivilegeon November12, 2021,absentan intervening

courtorder.Id.at 162-163.Likewise,the ArchivistnotifiedPresidentTrump

NARA’s
2

review of responsive records continues on a rolling basis; on

November 15, 2021, President Trump made another assertion of privilege.

11
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that further documentswouldbe releasedover his privilegeobjectionson

November26, 2021,absenta courtorder.Id.at 176.

PresidentTrumpactedpromptly;hefiledhiscomplaintonOctober18,

2021,JA at 6-119,andhisMotionfor a PreliminaryInjunctionon October19,

2021.Afterbriefing,the districtcourtheardargumenton November4, 2021,

anddeniedthePresident’smotiononNovember9, 2021. Id.at216. President

Trump filed his Notice of Appeal that same day, Id. at 217, and shortly

thereaftermovedthe district court for an injunctionpendingappeal or an

administrativeinjunction.The districtcourt subsequentlydeniedPresident

Trump’s motion, Id. at 281–86, but this Court granted an administrative

injunctionandexpeditedthe appeal.

STANDARDOFREVIEW

A circuit court reviews a district court’s weighing of the four

preliminary injunction factors for abuse of discretion; it considers legal

conclusionsde novo. MediNatura,Inc. v. FDA, 998 F.3d 931, 940 (D.C. Cir.

2021).Thequestionsunderlyingissues1,2, and3 areall legaldisputes;they

relate to legal holdings made by the district court regarding the

12
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constitutionalandstatutoryrightsof formerPresident’sto challengerecords

requestsby Congressand whether,as a matterof law, a formerPresidentis

irreparably harmedby the release of those records absent an injunction.

Consequently,the Courtreviewseachof thosequestionsde novo.See Gordon

v. Holder, 632 F.3d 722, 725 (D.C. Cir. 2011). Issue 4 concerns balancing

equitiesandpublicinterestindecidingwhethertograntan injunction.While

any balancinganalysis in an injunctionis generallyreviewedfor abuseof

discretion,the legalconclusionof whethera constitutionalor statutoryright

applies,is a legaldeterminationandis alsoreviewedde novo.Id.

SUMMARYOFARGUMENT

The district court’s ruling misapplied binding Supreme Court

precedentwhenitauthorizedthe Committee’soverlybroadrecordsrequest

andminimizedPresidentTrump’slegitimateinterestin exertingexecutive

privilege.Thecourt’scursorymisapplicationof the SupremeCourt’sMazars

factors and the specific requirements of the PRA, ignores the expansive

scopeof the requestshereandwrongly justifies itbaseduponthe improper

andineffectivewaiverof executiveprivilegeby the incumbentPresident.

13
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The lowercourt also adoptedan unprecedentedandunfoundedtest

for decidingdisputesregardingexecutiveprivilegebetweenan incumbent

andformer President.The court wholly ignoredthe SupremeCourt’sclear

statement that executive “privilege survives the individual President's

tenure,”Nixonv. Adm’r of Gen. Servs. (“GSA”),433 U.S. 425, 439 (1977),and

insteadwrongly insistedthat the incumbentPresident’sdecision to waive

the privilegeoverruledthe former President’sassertionof it. Additionally,

the district court wholly ignored the PRA’s limitations on Congress’s

authorityto accessand reviewpresidentialrecords.In essence, the district

court ruledthat thesittingPresidenthas the solepowerto invokeexecutive

privilege, regardless of statutory and constitutional limitations. This

decisionwouldgut the foundationof executiveprivilegeandhamstringall

officials within the ExecutiveBranchthat rely upon the privilege for the

proper functioning of the government. Moreover, the PRA specifically

confersonformerPresidentsthe powerto vindicatetheir interestsincourt.

Congressionalcommittees’investigatorypowersareconfinedby their

legislative function, certain statutory parameters, and the legitimate

14
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constitutionalprerogativesof the co-equalbranchesof government.Yet, the

Committeeseeks disclosureof potentiallymillionsof pages of documents

that have little to no bearingon the events of January6th in a misguided

attempt to harass President Trump and senior members of his

administration. Regardlessof PresidentBiden’spositionwithrespectto the

production, Congress has not and cannot meet its constitutional and

statutory burdens of showing a reasonable connection between the

categories of presidential records sought and its purported legislative

purpose.

The Court should balance the needs of judicial economy and

expediency. Instead of rubber-stampingCongress’s requests, the Court

should find that the Committee’s requests fail to comply with the

Constitution, the PRA, and its associated regulations. Alternatively, the

districtcourt should be instructedto grant the preliminaryinjunctionand

performa fullexaminationof the privilegeddocumentsat issuetodetermine

whetherPresidentTrump’sassertionof executiveprivilegeis valid.

15
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ARGUMENT

Contrary to the decision of the district court, President Trump is

entitled to a preliminaryinjunctionbecause(a) the Committee’srequest is

not in furtheranceof a legitimatelegislativepurpose, Mazars, 140 S. Ct. at

2035, and (b) the request seeks clearly privileged documents and the

Committeelacks a specific needfor the requestedinformation,Nixon, 418

U.S.at713.A preliminaryinjunctionshouldissuebasedon theconsideration

of four factors: (i) whether the party seeking the injunctionis likely to

succeedon the meritsof the action, (ii)whether the party is likelyto suffer

irreparableharmwithoutan injunction,(iii)whetherthe balanceof equities

tips in the party’s favor, and (iv) whether an injunctionwould serve the

public interest.Doe v. Mattis,928 F.3d1, 7 (D.C.Cir.2019).

PresidentTrump is likely to succeedon the merits.The disagreement

betweenan incumbentPresidentand his predecessorfrom a rivalpolitical

party highlights the importanceof executive privilegeand the ability of

presidents and their advisers to reliably make and receive full and frank

advice, without concern that communicationswill be publicly releasedto
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meeta politicalobjective.This rationale,whichis the is the crux of executive

privilege, is totally underminedby the district court’s opinion. When the

SupremeCourt notedthat executiveprivilegeexists for the benefit of the

Republic,itmeantthe People’sinterestina functioninggovernment,notthe

whimsof the sittingPresidentwhomaybe unablesee pasthis ownpolitical

considerations.Grantinginterimreliefwillpermitthe Courtto considerthe

important constitutional issues here, and, after consideration of the

evidence,to cometo thorough,reasonedconclusions.

The Plaintiffalsosatisfiesthe other factors of the four-factortest for a

preliminaryinjunction.PresidentTrump is likelyto prevailon the meritsof

hisconstitutionalandstatutoryclaims,hewillsuffer irreparableharmif the

status quo is not preserved,and the balance of harms andpublic interest

favor interimrelief. The district court failed to apply this standardto the

factsof this caseproperlyandthusshouldbe reversed.

I. PresidentTrumpis Likelyto SucceedontheMerits

The Appellantis likely to succeedon the meritsof his claims that the

expansive request here (a) serves no valid legislative purpose, (b) is
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prohibited because the Committee’s request exceeds the statutory

framework set forth in the PRA and associatedregulations,and (c) seeks

documents that are protected by numerous legal privileges and the

Committeehas nospecificneedfor the requestedrecords.

a. The Request Serves NoLegislativePurpose, an Essential

Component of Any Congressional Request for Documents

The district court’s opinion puts the cart before the horse by first

holding that President Biden’s refusal to exert executive privilege is

dispositive with respect to privilege and then applying the wrong test

regardingthe constitutionalityof congressionalrequests.JA 193-204.Before

and apart from any discussion of executive privilege, all congressional

requestsmustcomplywiththe Constitution,regardlessof the dictatesof the

incumbentpresident.Mazars,140S. Ct. at2035.Thecourtmayonlyconsider

questionsof executiveprivilegeafter ithas determinedthat a congressional

requestservesa validlegislativepurpose.Id.

WhenCongressseeksa person’sinformationordocuments,theperson

whose information will be exposed may sue in federal court for an

“injunctionor declaratoryjudgment.”U.S.Servicemen’sFundv. Eastland,488
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F.2d1252,1259(D.C.Cir.1973).A “validlegislativepurpose,”articulatinga

“‘specific need’ for the . . . information,”must support all congressional

informationrequests.Mazars,140 S. Ct. at 2032 (quotingNixon,418 U.S. at

713).

The “valid legislativepurpose”requirementstems directly from the

Constitution.Kilbourn,103 U.S. at 182–89.“Thepowersof Congress. . . are

dependent solely on the Constitution,” and “no express power in that

instrument”allowsCongresstoinvestigateindividualsor to issueboundless

records requests. Id. The Constitutioninstead permits Congress to enact

.certainkindsoflegislation,see,e.g.,U.S.C ONSTart.I,§ 8,andCongress’s

power to investigate “is justified solely as an adjunct to the legislative

process.”Watkinsv. UnitedStates,354 U.S.178,197(1957).Just as

Rather than respectingthese importantconstitutionalmandates,the

district court adopted the wrong test for determining whether a

congressionalrequest serves a valid legislativepurpose.First, the district

court erred by claimingthat a congressionalrequest is valid if it concerns

topics on which legislation“could be had.” JA 204. The SupremeCourt
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soundly rejectedthis argumentbarely a year ago.Mazars,140 S. Ct.at 2034

(rejectingCongress’sapproachbecauseit aggravatedseparationof powers

principlesby eschewingany limitson the power to subpoena presidential

records). The lower court’s claim that “Congress need not . . . identify

specific legislation within the context of a request for documents or

testimony”is also wrong.Opinionat 28. The Committeemust “adequately

identif[y] [its] aims and explain[] why the President’s information will

advance its considerationof the possible legislation.”Mazars, 140 S. Ct. at

2036, and its failure to do so here is fatal to its request.The lowercourt’s

citation of McGrain v. Daugherty, 273 U.S. 135, 161(1927), see JA 204, is

unavailing,as theSupremeCourt’sdecisioninMazarsisbindingandclearly

instructiveon this issue.

Next, the court erred by claiming that the incumbent President’s

privilegedeterminationcouldsomehowlegitimizethe Committee’sfishing

expedition.JA 207. There is no precedentfor such a holding,whichwould

give incumbent Presidents the unprecedented power to validate or

invalidate congressional requests that serve no legitimate legislative
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purposes simply by waiving or claiming privilege. This offends the

separationof powersandis inconsistentwith SupremeCourtprecedent.

InCongress’srequest,ChairmanThompsonclaims the purposeof his

requestis to investigatethe facts, circumstances,andcausesof the eventsof

January 6, 2021. JA 33. Chairman Thompson, however, fails to identify

anything in the privilegedcommunicationsthat could advance or inform

any legitimatelegislativepurpose.

Finally, the Committee’s request has an improper law enforcement

purpose and is thus invalid. Congress may not issue a request for the

purposeof “law enforcement,”Quinn, 349 U.S., at 161, and this request

plainlyseeks to “try”PresidentTrump“for . . . wrongdoing.”McGrain,273

U. S. at 179. Contrary to Appellee’sassertion,moreover,PresidentTrump

does not complain of the request because it might disclose some

wrongdoing, as such wrongdoing never occurred. Rather, the request’s

abject failure to identify proposed legislation and why the President’s

informationwilladvancesuch legislationareevidencethat the Committee’s

requesthasan improperlawenforcementpurposeandthat itsfundamental
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nature is plainly for law enforcement purposes. Congress is not “a law

enforcementor trial agency,” and congressionalinvestigationsconducted

“for the personalaggrandizementof the investigators”or “to punish those

investigated” are “indefensible.” Watkins, 354 U.S. at 187 (cleaned up).

Finally, any investigation into alleged claims of wrongdoing is a

quintessentiallaw-enforcementtask reservedto the executiveand judicial

branches. Congress is not a law-enforcementbranch of government; it

cannotseek information“for the sake of exposure.”Watkins,354 U.S.at 200.

b. All Four Mazars Factors Confirm the Request Serves NoValid

Legislative Purpose inthe Context of a Request Targeted at the

Executive Branch.

Any Congressionalrequestmustarticulatea validlegislativepurpose,

butwhenCongressseeksthe mostsensitive,privilegedpresidentialrecords,

likethose requestedhere,itsburdenis even heavier,becauseit is intruding

on a co-equalbranchof governmentina mannerthataffectsthe balanceand

separationof powers.Itmustaffirmativelyshow the requesteddocuments

are “demonstrablycriticalto the responsiblefulfillmentof the Committee's

22



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 35 of 68

functions.” Senate Select Comm. on PresidentialCampaignActivities v. Nixon,

498 F.2d725, 731(D.C.Cir.1974).

TheCommitteehasfailedto meetthese“demandingstandards,”while

boldly requesting presidential communications, including “Oval Office

communicationsover which the President asserted executive privilege.”

Mazars, 140 S. Ct. at 2031–32. In this case, the lower court itself even

described the request as “unbelievably broad” at oral argument, and

opposingcounsel similarlyadmittedthat the requestwas “broad.”JA 257.

These admissions shoulddoom the request, and, at minimum,counsel in

favorof grantingthe requestedreliefhere,given the weightyissuesat stake.

These serious constitutionalclashes are rarely litigated,but recently

the Supreme Court had cause to address the constitutionality of closely

related congressional records requests, and it provided four “special

considerations”meant to guide a court’s “carefulanalysis” in this delicate

realm.Mazars,140 S. Ct.at 2035.Thesefactorstake “adequateaccountof the

separation of powers principles at stake, including both the significant
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legislativeinterestsof Congressand the uniquepositionof the President.”

Id.at 2035.

The first Mazars factor is “whether the asserted legislativepurpose

warrantsthe significantstep of involvingthe Presidentand his papers.”Id.

at 2035 (internalquotationsomitted);second,requirescourts to “insiston a

subpoena no broader than reasonably necessary to support Congress's

legislativeobjective,” id. at 2036; third, “courts should be attentive to the

nature of the evidence offered by Congress to establish that a [request]

advances a valid legislativepurpose,” id.; and fourth, courts shouldassess

the burdensimposedby the requestbecausethe records stem from a rival

politicalbranchwith incentivesto usethe recordsrequestsfor “institutional

advantage.”Id. Whenthe facts of this case are analyzedunder the Mazars

factors, they confirm the abusive, wide-ranging request here serves no

legitimatelegislativepurposeanddoes violenceto our tri-partitestructure

of our government.

The district court’s cursory analysis of the four Mazars factors guts

them. JA 209-210. As discussed above, under the first Mazars factor, the
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lowercourtignoredthe significantseparationof powersconcernsassociated

with a congressionalrequestfor a President’smaterials.This was error.

This was error. In addition, the request’s “particular legislative

objective” must “warrant[]the significantstep of involvingthe President

andhispapers.”Mazars,140S. Ct.at 2035.Here,the Committeehasfailedto

adequately explain any actual proposedlegislation, much less why such

legislationwould warrant the release of the requested records. Further,

“[u]nlikein criminal proceedings,where the very integrityof the judicial

systemwouldbe underminedwithout full disclosureof all the facts,efforts

to craft legislation involve predictive policy judgments that are not

hampered. . . inquitethe sameway wheneveryscrapofpotentiallyrelevant

evidence is not available.” Mazars, 140 S. Ct. at 2035 (cleaned up). The

Committeehas mountainsof evidenceregardingthe eventsof January6th,

and additional, privilegedrecords are not needed for the Committee to

legislate.

The Committee has also never explained why other sources of

information—outsideof the requested records—couldnot “reasonably
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provideCongresstheinformationitneedsinlightof itsparticularlegislative

objective.”Id.at 2035-36.Moreover,“[t]hePresident’suniqueconstitutional

position means that Congress may not look to him as a ‘case study’ for

generallegislation.”Id.at 2036.ChairmanThompson’srequestopenlyflouts

this ruleby admittingthattheCommittee’srequestseeksto “identifylessons

learned, and recommendlaws, policies, procedures, rules, or regulations

necessary. . . in the future,”effectivelytreatingPresidentTrump as a test

subject.JA 33.

The district court’s most egregious error, however, involved the

secondMazarsfactor,where the court claimedthat becausePresidentBiden

hasrefusedto assertexecutiveprivilege,the requestis notoverlybroad.JA

210. The SupremeCourt has heldthat requestsmustbe “no broader than

reasonably necessary to support Congress’s legislative objective.” See

Mazars,140 S. Ct. at 2036. “Thespecificityof the subpoena'srequest‘serves

as an importantsafeguardagainstunnecessaryintrusioninto the operation

of the Officeof the President.’” Id. (quotingCheney v. U.S. Dist. Court, 542

U.S. 367, 387 (2004)).This is a constitutionallimitationthat stems from the
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important boundaries between the Branches. All congressional requests

must comply with the Constitution, regardless of what the incumbent

Presidentdictates,andthis requestplainlyfails to do so.

Indeed,thereisnothingreasonableaboutthe scopeof the Committee’s

request,whichlacksspecificitybyany measureandseekseverypresidential

record and communication that could tenuously relate to events that

occurred on January 6, 2020, in Washington, D.C. Even worse, in some

instancesthere is no reasonableconnectionbetweenthe records requested

and the events of January 6th. For example, the request asks for “[a]ll

documentsandcommunicationswithintheWhiteHouseonJanuary6,2021,

relatinginanyway to . . . the January6, 2021rally. . . DonaldJ. Trump”and

over thirty other individualsandgovernmentagencies.JA 35. Indeed,the

requestcouldreasonablybereadtoincludeeverysinglee-mailor document

created,sent,or receivedin the WhiteHouseon that day. Thus, the second

Mazarsfactors weighsagainstfindingthat the requesthasa validlegislative

purpose.
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Third,“courtsshouldbeattentivetothe natureof the evidenceoffered

by Congress to establish that a [request] advances a valid legislative

purpose.” Mazars, 140 S. Ct. at 2036. “[U]nless Congress adequately

identifiesitsaimsandexplainswhy thePresident’sinformationwilladvance

its considerationof possiblelegislation,”“it is impossibleto concludethat a

[request] is designed to advance a valid legislative purpose.” Id. The

Committeehas providednoevidenceto establishthat its requestadvances

a legitimate legislativepurpose. Indeed, House Resolution 503 generally

permits the Committee to investigate intelligence community and law

enforcementactivitiessurroundingJanuary 6th but is silent regardingthe

recordsandmaterialsof the ExecutiveOfficeof the President.The lack of

evidenceestablishingthat the Committee’soverbroadrequestserves some

legitimatelegislativegoaldoomsthe requestandweighsinfavorof granting

a preliminaryinjunctionhere.” Id.(citingWatkins,354 U.S.at 201, 205).

Fourth,courts should “assess the burdens imposedon the President

by [the request]”because“[theburdens]stem from a rivalpoliticalbranch

that has an ongoingrelationshipwith the Presidentand incentivesto use
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[requests]for institutionaladvantage.”Id. As discussedabove, the number

of records encompassed by the Committee’s overbroad request is

staggering.Further,the limitedtime-periodtoreviewpotentiallyresponsive

documentsadds to the burdenof the request.TheCommitteemustnarrow

its requestsignificantlyor the burdenon PresidentTrumpin reviewingall

potentiallyresponsivedocumentswithin the periodprovidedby the PRA

will besubstantial.The requestalsoburdensthe presidencygenerallyinthe

sense that if Congressis permittedto issue such sweepingrequests,every

President’scloseaideswill fear disclosureandthusprovidelessthancandid

advice. “Human experience teaches that those who expect public

disseminationof their remarksmay well temper candorwith a concern for

appearances and for their own interests to the detriment of the

decisionmakingprocess.” Nixon, 418 U.S. at 705. This chilling effect will

harm every President.Permittingthese types of requestswill also burden

every formerPresidentgoingforward,as partisansinCongresswill seek to

relitigatepast grievancesperpetually.Thus, this factor weighs in favor of

grantinga preliminaryinjunctionin this instance.
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Even under the “Mazars lite” test, fashionedby the district court to

considera subpoena’seffecton a Presidentnolongerinoffice,the requestat

issue here is invalid. See generally Trump v. Mazars USA LLP, 2021 WL

3602683(D.D.C.Aug.11,2021).There,thecourtheldthatevenwhendealing

withrequestsfor documentsrelatedto a non-incumbentPresident,Congress

must still show how the requesteddocumentswill “uniquelyadvance its

legislativeobjectives.”Id.at 16.An “undeniablybroad”recordsrequestlike

the oneat issueherewill still be invalid.Id. at *17. “The moreCongresscan

invade the personalsphereof a former President,the greater the leverage

Congresswouldhaveon a sittingPresident.”Id.(citingMazars,140 S. Ct.at

2036).

While President Trump does not endorse the Mazars lite test, the

court’srationalein its recentdecisionsupportsfindingthe incrediblybroad

requestin this case constitutionallydefective.The Committeehas failed to

explainhowthe requestedmaterialswoulduniquelyadvanceits legislative

objectives, and the request is wide-ranging and broader than any
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congressionalrequest in modernhistory. Thus, the request fails even the

Mazarslitetest.

Finally, before the district court, the Committee claimed that its

investigationmayyieldrecommendationsas to whetherandhowCongress

shouldpasslegislationto revisethe mechanicsof the electoralcountingand

other potential legislation.But the Committee fails to explain how “the

President’s informationwill advance its consideration of [any] possible

legislation.”Mazars, 140 S. Ct. at 2035. There is no reason why Congress

would need the sheer level of detail about the President’s or his close

advisors’daily activities that the requestdemandsjust to enact legislation

regardinghow Congress counts electoral votes. The Committee has also

claimedthat Congressmay wish to enhancethe legalconsequencesfor any

derelictionof duty by a President. But Congress can already pass such

legislationtoday,withouttherequestedinformation,andisnotpermittedto

investigatethe Presidentas a “case study” for general legislation.Mazars,

140 S. Ct. at 2035. Further,manyof the Committee’srequestsseek records

that donot involvethe Presidentor the disputedeventsof January 6 at all.
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c. The CommitteeLacksExpressAuthorityby Congress to Issue

this Request

The districtcourt never addressedPresidentTrump’s argumentthat

Congresshas not authorizedthe Committeeto issue requestsfor a former

President’spresidentialrecords. This argumentalone provides a basis to

invalidate the Committee’s request. “Congressional committees are

themselves the offspring of Congress; they have only those powers

authorizedbylaw;theydonothaveanunlimitedrovingcommissionmerely

by virtue of their creation and existence to ferret out evil or to uncover

inequity.”Inre Beef Indus.AntitrustLitig.,589F.2d786,787-88(5thCir.1979).

Hence, congressionalcommittees“must conform strictly to the resolution

establishing[their] investigatory powers” for a request to be statutorily

valid.ExxonCorp.v. FTC,589F.2d582, 592 (D.C.Cir.1978);see also Watkins,

354 U.S.at 201.

H. Res. 503 does not permit the Committee to request presidential

records;itneverevenmentionsthe President,the EOP,presidentialrecords,

anyadvisorsto the President,or the Archivist.JA 92-105.Theabsenceof an

express statement authorizing or even contemplating the Committee’s
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requesthereshouldbe decisive.“The theory of a committeeinquiryis that

the committee members are serving as the representativesof the parent

assembly in collectinginformationfor a legislativepurpose.”Watkins, 354

U.S. at 200. Congressmust “spellout that group’s jurisdictionand purpose

with sufficientparticularity. . . inthe authorizingresolution,”which“is the

committee’s charter.” Id. at 201. Nothing authorizes the Committee’s

sweepingrequesthere,anditshouldbe invalidated.

d. The RequestViolatesthe PRAandAssociatedRegulations

Chairman Thompson’s request runs afoul of the statutory and

regulatory requirements for a congressional records request under the

PresidentialRecords Act, which mirror the constitutional requirements.

Presidentialrecords “shall be made available . . . (C) to either Houseof

Congress, or, to the extent . . . within its jurisdiction, to any committeeor

subcommitteethereof if such records contain information…neededfor the

conductof itsbusinessand…nototherwiseavailable.”44 U.S.C.§ 2205(2)(C)

(emphasis added). The regulations governing NARA have the same

requirements.36 C.F.R.§ 1270.44(2002).
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In adoptingthe PresidentialRecordsAct, Congressput limits on its

own authority to obtain presidentialrecords.44 U.S.C. § 2205(2)(C).That

provision specifically limits presidential record requests to information

“neededfor the conductof [congressionalor committee]businessand that

is not otherwise available.” Id.3 Of course, Congress also specifically

recognized a former President’s standing to challenge such a records

request.44 U.S.C. § 2204(e). The districtcourt, however,skippedover this

analysisand failed to determinewhether the recordsrequestssatisfiedthe

PRA. Consequently,even if the Committee’s request did not offend the

separation of powers concerns underlyingMazars, it failed to satisfy the

statutorylimitationsin the PRAanditsassociatedregulations.

e. The RequestedDocumentsare Privileged

Legalprivilegesprotectthe requestedrecordsandthusshouldnotbe

producedto the Committee.President Trump has already reviewedand

identifieda handfulof documentsallegedlyresponsiveto the Committee’s

36
3

C.F.R. § 1270.44 (2002) contains an identical limitation on such

requests.

34



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 47 of 68

requestin the first three sets of documentsprovidedby the Archivistand

clearly protected by the presidential communications privilege, among

others.ButPresidentBidenisattemptingto waivethe executiveprivilegeof

his predecessor,without any legal basis for doing so. Indeed, the Biden

Administration does not even attempt to argue that President Trump

improperlydesignatedthe recordsat issue as beingprotectedby executive

privilege.Additionally,whilethe executiveprivilegeisqualified,itcanonly

be invadedpursuantto a demonstratedandspecificshowingof need, not a

broadand limitlesswaiver, executedpursuantto politicalcalculations.See

Nixon,418 U.S. at 713. Importantly,the incumbentPresident’sdutiesunder

the Constitution, the PRA, and its associated regulations are limited to

disputeswhetherthe formerPresidentvalidly assertedexecutiveprivilege.

“The presidential communicationsprivilege . . . extends ‘beyond

communicationsdirectly involvingand documentsactuallyviewedby the

President, to the communications and documents of the President’s

immediate White House advisors and their staffs,’” i.e., documents

“‘solicitedand received’by the President or his immediateWhite House

35



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 48 of 68

advisors who have ‘broad and significant responsibilityfor investigating

andformulatingthe adviceto be given the President.’”JudicialWatch, Inc.v.

Dept.of Justice,365F.3d1108,1114(D.C.Cir.2004)(quotingInre Sealed Case,

121F.3d729, 742 (D.C.Cir. 1997)).“Humanexperienceteaches that those

who expect publicdisseminationof their remarksmaywell temper candor

with a concernfor appearancesandfor their own intereststo the detriment

of the decisionmakingprocess.”Nixon,418 U.S.at 705.

Executiveprivilegesurvivesa President’stermof office.GSA,433 U.S.

at 439 (holding that a former President has standing to assert executive

privilege). The confidentialitynecessary to ensure full and frank advice

cannot be measuredby “a few monthsor years betweenthe submissionof

the informationand the end of the President’s tenure.” Id. at 449. Here,

PresidentTrump’s term of office expired less than a year ago. A dispute

betweenincumbentand formerPresidentsregardingthe privilegednature

of the latter’spresidentialrecords is subject to judicial review. See GSA, at

39; 44 U.S.C.§ 2204(e).
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It is importantto notethat PresidentTrump’sinvocationof privilege

can be upheld on the basis of GSA, alone, in which the SupremeCourt

confirmedthat a former Presidentretainsexecutiveprivilegeat least with

respectto confidentialcommunications,andthathecanassertthatprivilege

incourteven overthe objectionsof theincumbentPresident.433 U.S.at 447–

49 (adoptingthe SolicitorGeneral'sview that executiveprivilege“is not for

the benefit of the President as an individual,but for the benefit of the

Republic[, and t]herefore the privilegesurvives the individualPresident's

tenure”).

In deciding whether to uphold a former President’s assertion of

privilege, the Supreme Court has placed a premium on the question of

whethertherecordsat issuewouldremainprotectedfrompublicdisclosure.

InNixon,the Courtallowedthe recordsat issueto be reviewedin camera by

a district court.418 U.S.at 706. Likewise,inGSA the Courtallowedrecords

to be producedto an archivist,pursuantto a statutoryschemethat was the

precursor to the PRA, only when the records were subject to access
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restrictionsestablished to ensure that executiveconfidentialitywould be

maintained.GSA,433 U.S.at 450-51.

When the PRAgives the former Presidentthe right to upholdor not

upholda claim of executiveprivilege,it mirrorsGSA’sarticulationof what

a formerPresidentcan and cannotdo. A former presidentretainsthe right

to assertthe presidentialcommunicationsprivilege,butnotthe statesecrets

form of executiveprivilege.See GSA, 433 U.S. at 447–49 (notingPresident

Nixon's concession that former Presidents may not assert the state-

secretsprivilege). The reason for this distinction is straightforward—the

former presidentis likelybest situatedto knowif disclosureof documents

from histenurewillharmthe public interest,whilethe incumbentpresident

ismorelikelyto knowwhichstatesecretsneedto beprotected.

The incumbentis also poorly suited to resolvethe dispute. Quoting

James Madison,the SupremeCourt has been clear: “Noman is allowedto

be a judge inhis owncause.”Guitierrezde Martinezv. Lamagno,515 U.S.417,

428 (1995) (quoting The Federalist No. 10,p. 79 (C. Rossiter ed. 1961) (J.

Madison)).Yet, absent judicial review on a document-by-documentbasis,
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this disputewillbedeterminedby a partyratherthana neutralarbiter.Each

recordindispute raises its own uniqueconstitutionalquestion.The Court

cannot abdicate its role in resolving this dispute by deferring to the

incumbent’sunfettereddiscretion.

The district court boldly asserts that the records at issue are not

privileged.JA 209. Not even the ExecutiveBranchAppelleesmadesuch a

claim.ThedocumentswerecreatedduringPresidentTrump’sterm of office

andreflectpresidentialdecisionmaking,deliberations,andcommunications

amongcloseadvisors,attorneys,andthePresident.Thereisnoquestionthat

the recordsat issuereflectpresidentialcommunicationsandthe deliberative

processof Presidentialadvisers.Theyare presumptivelyprivileged.

Binding precedent confirms PresidentTrump may assert executive

privilege and other privileges over materials requestedby Congress. See

GSA, 433 U.S. at 449 (1977). The “privilege survives the individual

President's tenure.” GSA, 433 U.S. at 439. “[T]he remainingseparationof

powers concern at issue [with former Presidents]involves the threat of a

post-presidencycongressionalsubpoena for personal informationin order
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to influence ‘how the sitting President treats Congress while in office.’”

Mazars,2021WL 3602683, at *17. PresidentTrump is entitledto withhold

the recordsat issuefrom productiontothe Committeepursuantto executive

privilege.

The districtcourt erredby ignoringthe plainstatementsin GSA that

PresidentTrump possesses the right to be heardon his executiveprivilege

claims.See GSA,433 U.S. at 439. TheSupremeCourtinGSA has madeclear

that executive privilege survives the President’s term of office, which

benefits our Republic. Id. This Court should refuse to ignore GSA’s

straightforwardholdingandfindthatPresidentTrump can assertexecutive

privilegehere.

Oddly, the lowercourt reliedon Dellumsv. Powell,561F.2d242, 247

(D.C.Cir. 1977), a case that was decidedbefore GSA, to reach its decision.

This reliancewas error. And the lowercourt’s claim that its readingof the

PRAto giveincumbentpresidentsunilateralpoweroverexecutiveprivilege

decisionsisconsistentwithGSA,isstunning.GSAplainlycontemplatesthat

40



USCA Case #21-5254 Document #1922644 Filed: 11/16/2021 Page 53 of 68

allpresidentshavethe powerto exert executiveprivilege.Thus, the district

court’sdecisionshouldbereversed.

f. The rule advocated by Appellees and adopted by the district

court would undermine the separation of powers and eviscerate

executive privilege.

The districtcourt held that “Presidentsare not kings.” JA 194. True,

but in that same vein, Congressis not Parliament—alegislativebody with

supreme and unchecked constitutional power over the operations of

government.See Dep’tof Transp. v. Ass’n of Am. Railroads,575 U.S.43, 74-75

(2015) (discussingthe founders’ rejection of parliamentarysupremacy in

favor of requiring that Congress mustbe subject to law); Mazars, 140 S. Ct.

at 2045 (Thomas, J., dissenting). The founders chose to restrain

congressionalauthority to specifically delineated powers. U.S. C ONST

Art.1,§ 1,cl. 1.If the Committee’srequest is upheld,there wouldbe no

limitation on the presidential records Congress could review. InMazars,

the Supreme Court squarely rejected the argument that Congress has

unfettereddiscretionto seek presidentialrecordsand limitedCongress’s
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authority to inquiries that serve a valid legislative purpose.Mazars,140

S. Ct.at 2034–35.

limitingprinciplerequiredis that legislationcouldtheoretically be had

onthe issuesof safety andelectionintegrity.JA 204.The district court’s

finding is inapposite to the Supreme Court’s holding in Mazars. 140 S.

Ct.at 2034.Notwithstandingcontrollingprecedent,if this Courtaccepts

the Defendant’s arguments, and the district court’s finding, that

congressionalinvestigatory authority is limited only where legislation

could not be theoretically had, Congress could review any and every

document from any executiveor judicialoffice or officer at any time.

could obtaininformationfrom any corner of the federal government to

investigatepast or present federalspendingor future fundingdecisions

for any part of the federal government.For example, administrative

agencies are creationsof Congress,givingCongresspurviewof legislative

modificationto any facetof the agencies.Inthe sameway anyof the district

and circuit courts fall squarely into Congress’s legislativepurview. U.S.

C ONST

Here,Congressargued,and the district court found, that the only

Likewise, under the district court’s “theoretical” test Congress

. art. III, § 1 (“TheJudicialPowerof theUnitedStates,shall bevested
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inonesupremeCourt,andinsuch inferiorcourtsas the Congressmayfrom

time to time establish.”).Even the documentsof the SupremeCourt could

fall within these bounds if Congress could theoretically use them to

determine,for example,whether to limit the boundsof lower federalcourt

jurisdictionto expandthe bounds—andworkload—ofthe SupremeCourt.

Adoptingthe district court’snovelrulewouldallowCongressto give

itself the power to investigateand underminethe authority of both the

ExecutiveBranchandJudicialBranchof the federalgovernment.Thiswould

upendanynotionofseparateandco-equalbranchesof government.Further,

the “theoretical” test would allow Congress, the most political branch,

unfetteredaccess to presidentialrecords whenever the same party is in

controlof the ExecutiveandLegislativebranches.This wouldundoubtedly

gut the executiveprivilege.Ifeveryaideto the Presidentmustbeconcerned

abouttheir advicebecomingpublicrecord,the very purposeof theexecutive

privilegewouldbedestroyed.

More specifically, the Committee’s rationale would destroy the

traditionallimitationsonCongress’sabilityto requestdocumentsespecially
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underthe PRA.Undertheirtest, Congresswouldbeableto gatherupalmost

anydocumentinexistencethatreferencesanypartof thegovernmentor that

is regulatedby Congressor, logicallyat its broadest,could be regulatedby

Congress.When combinedwith Congress’sSpendingPowersand the fact

congressional legislation is required to authorize and appropriateevery

singlefederaldollarspent—orthat mightor could be spent—byanybranchor

departmentor agencyor officeof the federalgovernment,thereis virtually,

ifnot literally,nothingunderthe sunthat Congresscouldnotrequestby the

Committee’sand the lowercourt’sstandard.Inthis age, there is essentially

no document that does not directly, let alone tangentially, relate to the

functioningof, or isunderthe regulationof or could beunderthe regulation

of, or is spent byor fundedby or could be spentor fundedby,some partof

the federalgovernment.Therewouldbe nojudiciallymanageablestandard

for removing anything from the purview of Congressional review and

investigation.

This is particularlyrelevantto the Committee’soverbroadrequestsat

issue here. The Committeehas admitted that their request is overbroad,
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albeitonlyafterthe Courtadmonishedthemdirectlyfor their “unbelievably

overbroad”requestsincludingdocumentspertainingto PresidentTrump’s

Campaign reaching back to April of 2020. JA 257. Insteadof limitingor

withdrawing these overly broad requests, however, the Committee is

relying on the courts to blue-pencil them into compliance. That is an

invitationthat shouldbeflatly rejectedby the Court.

Should Congress be allowed to serve overly broad requests for

presidentialrecordsknowingthatthe courtswillusetheir discretiontolimit

the requestsafter the fact, andonly after litigationhas commenced,then it

will be incentivized to continue making increasingly broad requests,

knowingthatitcanrelyonthecourtsto limitthem(ornot)later.Instead,the

Constitutionrequires that congressionalrequests be limited to a specific

legislativepurposefrom the start.Mazars,140S. Ct.at 2036.

The result of adopting the district court’s analysis is more than a

hypotheticalparadeof horribles;it will havea directandimmediateimpact

on the advicegiven to presidents,from PresidentBidenandall those that

follow him. Indeed,these concernsare at the very heartof the President’s
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executive privilege. For instance, the requests seek records of political

recordsgoingback to April 2020, duringthe heightof the firstwave of the

COVID-19 pandemic. A President’s need to receive full, frank, and

confidentialadvicefrom hisadvisersisat itsapexduringtimesofcrisis, like

a worldwidepandemic.

Further, the requests include records of all White House

communicationson January6th related in any way to, among an array of

others, DonaldJ. Trump.JA 34-44.Of course, any requestfor White House

recordsinanyway relatingto the sittingPresidentof the UnitedStatesis the

very definitionof overbreadth;inevitablyitwillmakeeverycommunication

sent or receivedthat day responsive,regardlessof whetheritconcernedhis

speechat the Ellipseor complexandsensitivemattersof foreignaffairs.

In all, there are over 60 individual requests contained in the

Committee’s request, not includingsubparts. The Appellees do not (and

cannot)assert that they arenarrowlytailored. Instead,they are as broadas

they aresupercilious.Ifthis Courtwereto acceptthe rationaleof the district

court, it would lead to the erosion and eventual destructionboth of the
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separationof powers concerns underlyingMazars and executiveprivilege.

In their place, Congress would be vested with an unprecedented—and

unconstitutional—powerof inquisition.

g. Allowing an Incumbent President Carte Blanche Authority to

Waive the Privilegeof his Predecessor Would Render the PRA

Unconstitutional

If the PRA is read to allow an incumbent President unfettered

discretionto waive former Presidents’executiveprivilege,it wouldrender

the law unconstitutional.Executiveprivilegeis rootedin the Constitution

and “safeguards the public interest in candid, confidential deliberations

within the Executive Branch; it is fundamental to the ‘operation of

Government.’”Mazars,140S. Ct. at 2032 (quotingNixon,418 U.S. at 708). If

the incumbentPresidentcouldwaive the full extent of the constitutionally

basedexecutiveprivilegewithout judicial review,every President,cabinet

official, and advisor would be hamstrung by the knowledge that a

subsequent President from a rival political party could simply waive

privilegeandexposeconfidentialexecutivecommunicationsto the world.
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Indeed, Congress specifically recognized that nothing in the PRA

“shallbe construedto confirm, limit,or expandany constitutionally-based

privilegewhichmaybe availableto an incumbentor formerPresident.”44

U.S.C.§ 2204(c)(2).

II. IrreparableHarm

BothCongressandtheSupremeCourthavespecificallyrecognizedthe

rights of former Presidents to challenge the production of privileged

presidentialrecords.See 44 U.S.C.§ 2204; GSA,433 U.S.at439. The executive

branch also recognized that right to bring such an action through the

promulgation of regulations. 36 C.F.R. § 1270.44. The Supreme Court

specifically held that former Presidents have rights to assert executive

privilege. GSA, 433 U.S. at 439. In other words, all three branches have

spoken clearly, a former Presidentmay challengean invasionof executive

privilege and the release of his presidential records. The district court’s

findingthat PresidentTrump lackedirreparableharmissimply a backdoor

attempt to negate this clear rightand recognizedcause of action.Because
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Appelleesseek to invade that right rootedby statuteand the Constitution,

Appellantwill be irreparablyharmed,absentan injunction.

Moreover,the districtcourt was legally incorrectwhen it suggested

that PresidentTrump’sstandingwasnogreaterthanan ordinarycitizen.JA

190(holdingthat executiveprivilege“canneitherbeclaimednorwaivedby

a privateparty.”JA 190 (citingUnitedStates v. Reynolds,345 U.S. 1, 7 (1953)).

Instead,he is one of only five livingAmericanswho, as former Presidents,

are entrusted with protecting the records and communicationscreated

duringtheir termof office.TheSupremeCourt,thePresidentialRecordsAct,

its associatedregulations,and ExecutiveOrder 13489 are clear: a former

Presidentis not merely a “privateparty.” Instead,he has the right to be

heardand to seek judicial interventionshoulda disagreementbetweenthe

incumbent and former Presidentsarise regardingcongressionalrequests

andexecutiveprivilege.

Moreover,the districtcourt’scontentionthat “it isnotthis court’s role

to decide whether Congress is motivatedto aid legislation or to exact

politicalretribution”is plainly wrong. JA 202. This politicalclash is likely
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why the Supreme Court provided former Presidents a right to assert

executive privilege. Congress’s motivations are at the heart of the test

developedinMazars.They arepreciselywhy GSA,433 U.Sat 449, grantsthe

former Presidentthe “right to be heard,”andwhy the PRAallowsformer

Presidentsa judicial remedy. 44 U.S.C. § 2204; see also 36 C.F.R. § 1270.44

(stating the Archivist discloses records after incumbent denial of the

privilegeonly ifnocourtorder is issued).The courtcannotbeso cavalierin

shirkingits responsibilityandabrogatingthe law.

Certainly,the disclosureof the documentsthemselvesalsoconstitutes

irreparableharm. If the Court does not intervene,the Archivistcouldgive

the Committee confidential, privileged information.Once disclosed, the

information loses its confidential and privileged nature. See Council on

American-IslamicRelationsv. Gaubatz,667 F. Supp. 2d67, 76 (D.D.C.2009).If

such material is disclosed before President Trump has had a proper

opportunityfor appellatereview,“the very rightsought to beprotectedhas

beendestroyed.”Inre Sealed Case No.98-3077,151F.3d1059,1065(D.C. Cir.

1998)(quotingInre FordMotor Co., 110 F.3d954, 963 (3dCir. 1997));see also
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Providence Journal Co. v. FBI, 595 F.2d 889, 890 (1st Cir. 1979) (“Once the

documentsaresurrendered,”inotherwords,“confidentialitywillbelostfor

all time.The status quo couldnever be restored.”);PepsiCo,Inc. v. Redmond,

1996WL 3965, at *30 (N.D.Ill.1996)(“[J]ustas it is impossibleto unringa

bell, once disclosed, . . . confidential information lose[s] [its] secrecy

forever”); Metro.Life Ins. Co. v. Usery, 426 F. Supp. 150, 172 (D.D.C. 1976)

(“Oncedisclosed,such informationwouldlose its confidentialityforever.”).

President Trump personally relied on the expectationof executive

confidentiality while in office, the time when the communicationsand

recordsat issuewere created.The attempteddestructionof those rightsby

Defendants is personal to him. Moreover,the incumbentPresident,who

lackscontextandinformationconcerningthedocumentsinquestion,cannot

fairlyevaluatePresidentTrump’srights.

III. Balanceof EquitiesandPublicInterest

The balance of equities and public interest also favor granting

PresidentTrump’s Motion.“These factors mergewhen the Governmentis

the opposingparty.” Nken v. Holder,556 U.S. 418, 435 (2009). Initially,it is
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always equitable and in the public interest to enforce the Constitution.

Gordon v. Holder, 721 F.3d 638, 653 (2013). The D.C. Circuit “has clearly

articulatedthat the public has an interest in the governmentmaintaining

procedures that comply with constitutionalrequirements.”Ass’n of Cmty.

Orgs. for ReformNow(ACORN)v. FEMA,463 F.Supp.2d26, 36 (D.D.C.2006)

(citingO’DonnellConst. Co. v. Dist.of Columbia,963 F.2d420, 429 (D.C.Cir.

1992)). The Constitution entrusts the courts to determine whether the

Committee has exceeded its constitutionalauthority. Denying President

Trump’s Motion would “abdicate the responsibility placed by the

Constitutionuponthe judiciary to ensure that the Congress”has not acted

illegitimatelyinissuingthisrequestfor privilegedinformationbyeffectively

denyingappeal. Watkins, 354 U.S. at 198–99. Permittingthe Committeeto

evadejudicialreviewis notinthe public interest.

Unlike the irreparable harm President Trump will suffer absent

interim relief, Defendantswould suffer no harm by delayingproduction

while the parties litigate the request’s validity. There will not be another
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Presidentialtransitionfor morethanthreeyears; Congresshas timeto allow

the courtsto considerthis expeditedappealwhileitcontinuesto legislate.

Inaddition,therecordssoughtareinthecustodyandcontrolof NARA

and therefore are being preserved as a matter of law. The Committee’s

“interest in receiving the records immediately”thus “poses no threat of

irreparableharm to them.” Shapirov. U.S.Dep’t of Justice, 2016 WL 3023980,

at *7 (D.D.C.May 25, 2016). Interimreliefonly “postponesthe momentof

disclosure. . . bywhateverperiodof timemayberequired”to adjudicatethe

meritsofPresidentTrump’sclaimsfinally.ProvidenceJournal,595F.2dat890;

see Fund for Animals v. Norton, 281 F. Supp. 2d 209, 222 (D.D.C. 2003)

(rejectingthe government’sclaimof harm inhavingits action“delayedfor

a short periodof time pendingresolutionof this case on the merits”).The

limited interest the Committee may have in immediately obtaining the

requested records pales in comparison to President Trump’s interest in

securingjudicialreviewbeforehesuffersirreparableharm.
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reversed, and this matter should be remandedwith instructionsfor the

district court to grant President Trump’s Motion for a Preliminary

Injunction.

Dated:November16,2021 Respectfullysubmitted,

For the foregoingreasons,the decisionof the districtcourtshouldbe
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