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RELEVANT DOCKET ENTRIES FROM 
THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 
 
Date Filed # Docket Text 

10/18/2021 1 COMPLAINT against All Defendants (Filing fee $ 402 receipt 
number ADCDC−8807324) filed by DONALD J. TRUMP. 
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by DONALD J. TRUMP. (Attachments: # 1 Memorandum in 
Support, # 2 Declaration, # 3 Text of Proposed Order) (Binnall, Jesse) 
(Entered: 10/19/2021)  

 
10/29/2021 19 Memorandum in opposition to re 5 MOTION for Preliminary 

Injunction and Request for Expedited Hearing filed by BENNIE G. 
THOMPSON, UNITED STATES HOUSE SELECT COMMITTEE TO 
INVESTIGATE THE JANUARY 6TH ATTACK ON THE UNITED 
STATES CAPITOL. (Attachments: # 1 Text of Proposed 
Order)(Letter, Douglas) (Entered: 10/29/2021)  

 
10/29/2021 25 AMICUS BRIEF by FORMER MEMBERS OF CONGRESS. (znmw) 

(Entered: 11/01/2021)  

 
10/30/2021 21 RESPONSE re 5 MOTION for Preliminary Injunction and Request for 

Expedited Hearing filed by DAVID S. FERRIERO, NATIONAL 
ARCHIVES AND RECORDS ADMINISTRATION. (Attachments: # 1 
Exhibit, # 2 Proposed Order)(Shapiro, Elizabeth) (Entered: 
10/30/2021)  
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10/30/2021 23 AMICUS BRIEF in Opposition to Plaintiff's Motion for a Preliminary 
Injunction by LOUIS FISHER, GOVERNMENT INFORMATION 
WATCH, NATIONAL SECURITY COUNSELORS, GOVERNMENT 
ACCOUNTABILITY PROJECT, JASON BARON, NORMAN EISEN, 
HEIDI KITROSSER, MARK J. ROZELL, MITCHEL A. 
SOLLENBERGER. (McClanahan, Kelly) (Entered: 10/31/2021)  

 
11/03/2021 33 Amended REPLY to opposition to motion re 5 MOTION for 

Preliminary Injunction and Request for Expedited Hearing filed by 
DONALD J. TRUMP. (znmw) (Entered: 11/04/2021)  

 
11/08/2021 34 Emergency MOTION for Preliminary Injunction Pending Appeal, or 

Administrative Injunction by DONALD J. TRUMP. (Attachments: # 1 
Memorandum in Support, # 2 Text of Proposed Order)(Binnall, 
Jesse) (Entered: 11/08/2021)  

 
11/09/2021 35 MEMORANDUM AND OPINION re Plaintiff's 5 Motion for 

Preliminary Injunction. Signed by Judge Tanya S. Chutkan on 
11/09/2021. (lcwk) (Entered: 11/09/2021)  

 
11/09/2021 36 ORDER denying 5 Motion for Preliminary Injunction. Signed by 

Judge Tanya S. Chutkan on 11/09/2021. (lcwk) (Entered: 11/09/2021)  

 
11/09/2021 37 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 36 Order on 

Motion for Preliminary Injunction by DONALD J. TRUMP. Filing fee 
$ 505, receipt number BDCDC−8856622. Fee Status: Fee Paid. Parties 
have been notified. (Binnall, Jesse) (Entered: 11/09/2021)  

 
11/10/2021 38 Emergency MOTION for Preliminary Injunction Pending Appeal or 

Administrative Injunction (Renewed) by DONALD J. TRUMP. 
(Attachments: # 1 Memorandum in Support, # 2 Text of Proposed 
Order)(Binnall, Jesse) (Entered: 11/10/2021)  
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11/10/2021 40 RESPONSE re 38 Emergency MOTION for Preliminary Injunction 
Pending Appeal or Administrative Injunction (Renewed) filed by DAVID 
S. FERRIERO, NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION. (Attachments: # 1 Proposed Order)(Shapiro, 
Elizabeth) (Entered: 11/10/2021)  

 
11/10/2021 41 TRANSCRIPT OF PROCEEDINGS before Judge Tanya S. Chutkan 

held on 11/04/2021; Page Numbers: 1−62. Date of Issuance: 
11/10/2021. Court Reporter: Sara Wick, telephone number 
202−354−3284.  

 
11/10/2021 42 Memorandum in opposition to re 38 Emergency MOTION for 

Preliminary Injunction Pending Appeal or Administrative Injunction 
(Renewed) filed by BENNIE G. THOMPSON, UNITED STATES 
HOUSE SELECT COMMITTEE TO INVESTIGATE THE JANUARY 
6TH ATTACK ON THE UNITED STATES CAPITOL. (Attachments: 
# 1 Text of Proposed Order) (Letter, Douglas) (Entered: 11/10/2021) 
 

11/10/2021 43 ORDER denying 38 Motion for Preliminary Injunction Pending 
Appeal or Administrative Injunction. Signed by Judge Tanya S. 
Chutkan on 11/10/2021. (lcwk) (Entered: 11/10/2021) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DONALD J. TRUMP, in his capacity as  
the 45th President of the United States, 
The Mar-A-Lago Club        
1100 S. Ocean Blvd.        
Palm Beach, FL 33480,        

Plaintiff, 

v. 

BENNIE G. THOMPSON, in his official 
capacity as Chairman of the United States 
House Select Committee to Investigate       
the January 6th Attack on the United 
States Capitol,  
2466 Rayburn House Office Building  
U.S. House of Representatives  
Washington, D.C. 20515,  

THE UNITED STATES HOUSE SELECT 
COMMITTEE TO INVESTIGATE THE 
JANUARY 6TH ATTACK ON THE 
UNITED STATES CAPITOL, 
U.S. House of Representatives  
Washington, D.C. 20515,  

DAVID S. FERRIERO, in his official 
capacity as Archivist of the United States, 
National Archives and Records 
Administration 
700 Pennsylvania Avenue, NW        
Washington, D.C. 20408, and  

THE NATIONAL ARCHIVES        
AND RECORDS ADMINISTRATION, 
700 Pennsylvania Avenue, NW        
Washington, D.C. 20408,        

Defendants. 

Civil Action No. ������� 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 1 of 26
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COMPLAINT 
 

1. Plaintiff President Donald J. Trump brings this civil action seeking 

declaratory and injunctive relief under the Presidential Records Act, 44 U.S.C.  

§§ 2201–2209 (“PRA”), 36 C.F.R. § 1270.44(f)(3), the Declaratory Judgment Act, 28 

U.S.C. § 2201, Executive Order No. 13489, and the Constitution of the United States. 

INTRODUCTION 

2. The United States House Select Committee to Investigate the January 

6th Attack on the United States Capitol (the “Committee”) has decided to harass 

President Trump and senior members of his administration (among others) by 

sending an illegal, unfounded, and overbroad records request to the Archivist of the 

United States. This self-described “sweeping”1 request is almost limitless in scope 

and effectively seeks every presidential record and communication that could 

tenuously relate to events that occurred on January 6, 2021. The request also seeks 

records with no reasonable connection to the events of that day. In a political ploy to 

accommodate his partisan allies, President Biden has refused to assert executive 

privilege over numerous clearly privileged documents requested by the Committee. 

The Committee’s request amounts to nothing less than a vexatious, illegal fishing 

expedition openly endorsed by Biden and designed to unconstitutionally investigate 

 
1 See Select Committee Issues Sweeping Demand for Executive Branch Records, 
United States House Select Committee to Investigate the January 6th Attack on the 
United States Capitol (Aug. 25, 2021), https://january6th.house.gov/news/press-
releases/select-committee-issues-sweeping-demand-executive-branch-records. 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 2 of 26
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President Trump and his administration. Our laws do not permit such an impulsive, 

egregious action against a former President and his close advisors. 

3. On August 25, 2021, the Committee sent sweeping requests for 

documents and records to the Archivist of the United States seeking information from 

the Executive Office of the President (“EOP”) and the Office of the Vice President 

(“OVP”). See Letter from Bennie G. Thompson to David S. Ferriero (Aug. 25, 2021) 

(attached hereto as Exhibit 1). These requests were signed by Chairman of the 

Committee Bennie G. Thompson. Among many other items, these requests reiterated 

the requests made in the March 25, 2021, correspondence from multiple committees 

of the House of Representatives to the White House and the Archivist. See Letter 

from Congressional Committees to Ron Klain and David S. Ferriero (Mar. 25, 2021) 

(attached hereto as Exhibit 2).  

4. The Committee’s requests are unprecedented in their breadth and scope 

and are untethered from any legitimate legislative purpose. 

5. The Committee’s boundless requests included over fifty individual 

requests for documents and information, and mentioned more than thirty 

individuals, including those working inside and outside government during the 

unreasonably overbroad time period covered by the request. Aside from being overly 

broad and seeking records protected by numerous legal privileges, these requests are 

also unduly burdensome because of the substantial time required to conduct an 

adequate review of the voluminous records sought by the Committee.  

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 3 of 26
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6. For example, among the myriad other documents requested, the 

Committee has asked for:  

[a]ll documents and communications relating in any way to remarks 
made by Donald Trump or any other persons on January 6, including 
Donald Trump’s and other speakers’ public remarks at the rally on the 
morning of January 6, and Donald Trump’s Twitter messages 
throughout the day. 
 

Similarly, and even more invasive, the Committee requested, “[f]rom November 3, 

2020, through January 20, 2021, all documents and communications related to 

prepared public remarks and actual public remarks of Donald Trump.” Issued public 

statements are one thing, but the notion that Congress is somehow entitled to ask for 

and review any and all private conversations, remarks, or drafts of public statements 

considered by the President of the United States and his close advisors, without 

limitations on (among other things) subject matter, would destroy the very fabric of 

our constitutional separation of powers and invade fundamental privileges designed 

to maintain the autonomy and functioning of the Executive Branch. See Trump v. 

Mazars USA, LLP, 140 S.Ct. 2019, 2032 (2020) (“[Executive] privilege safeguards the 

public interest in candid, confidential deliberations within the Executive Branch; it 

is ‘fundamental to the operation of Government.’”) (quoting United States v. Nixon, 

418 U.S. 683, 708 (1974)). 

7. The Committee has also asked for “[a]ll documents and communications 

within the White House on January 6, 2021 relating in any way to,” among others, 

the President, the Vice President, over two dozen of the highest-ranking officials in 

the Federal government (including the National Security Advisor and his Deputy, 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 4 of 26
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and the White House Counsel and his Deputy), any Member of Congress or 

congressional staff, or the Department of Defense, the Department of Justice, the 

Department of Homeland Security, the Department of the Interior, or any element of 

the National Guard. This single request demands access to any number of records to 

which the Committee is in no way entitled. Such records have nothing to do with the 

events of January 6th, the scope of the Committee’s authority as defined in H.R. 503, 

or any conceivable legislative purpose, and many of the records are clearly protected 

by executive privilege and other privileges. See H.R. 503, 117th Cong. (2021) 

(attached hereto as Exhibit 3). Those records seek documents and communications 

that could include, but are not limited to, conversations with (or about) foreign 

leaders, attorney work product, the most sensitive of national security secrets, along 

with any and all privileged communications among a pool of potentially hundreds of 

people.  

8. The Committee’s request also asks for “[a]ll schedules for any 

individuals identified . . . above on January 6, 2021, and all documents relating to 

such meetings, including memoranda, read-aheads, and summaries of such 

meetings.” Again, the idea that the Committee should be free to review any and all 

materials related to any and all presidential communications, deliberative-process 

conversations or documents, or meetings involving national security and foreign 

affairs, the vast majority of which do not relate to the Committee’s charter, makes a 

mockery of our tri-partite government of checks and balances. 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 5 of 26
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9. The Committee further seeks access to other vast swaths of information, 

including all documents and communications related to the 2020 election, from April 

1, 2020, through January 20, 2021, among the President, his private counsel, his 

Chief of Staff, his Campaign Managers, other senior campaign officials, and over forty 

other advisors. Such requests have no reasonable connection to the Committee’s 

charter or to any legitimate legislative purpose. 

10. The Committee also requested information about personnel changes in 

the Departments of Defense and Justice, the FBI, the CIA, and the Department of 

Homeland Security, despite the fact that any and all members of these departments 

and agencies serve at the pleasure of the President, and any personnel changes in 

these Departments are at the sole discretion of the Executive and his designees.  

11. Plaintiff first challenges as contrary to law the Committee’s self-

assumed authority to ignore the constitutional limits on Congress’s power to 

investigate. Article I of the Constitution does not contain an “Investigations Clause” 

or an “Oversight Clause.” It gives Congress the power to enact certain legislation. 

Accordingly, investigations are permissible only insofar as they further some 

legitimate legislative purpose. As the Supreme Court recognized in shooting down 

another congressional fishing expedition directed at President Trump’s records, such 

legitimate legislative purposes do not include “law enforcement” powers “assigned 

under our Constitution to the Executive and the Judiciary,” inquiry into private 

affairs, or “to expose for the sake of exposure.” Mazars, 140 S.Ct. at 2032. Although 

congressional investigations are due significant deference from the courts, McGrain 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 6 of 26
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v. Daugherty, 273 U.S. 135, 178 (1927), that deference has limits. In Watkins v. 

United States, 354 U.S.  178 (1957), the Supreme Court held that, while “[t]he public 

is of course entitled to be informed concerning the workings of government, [t]hat 

cannot be inflated into a general power to expose.” Id. at 200. Similarly, this Court 

later held that if a congressional subpoena “is issued solely for sake of exposure or 

intimidation, then it exceeds the legislative function of Congress.” Hentoff v. Ichord, 

318 F. Supp. 1175, 1182 (D.D.C. 1970). Inquiries, like the one Congress is engaged in 

here, conducted “for the personal aggrandizement of the investigators or to punish 

those investigated are indefensible.” Mazars, 140 S.Ct. at 2032. 

12. No investigation can be an end in itself; there is nothing in the 

overwhelming majority of the records sought that could reasonably be justified as a 

means of facilitating the legislative task of enacting, amending, or repealing laws. 

The “informing function” that Congress possesses under Article I “is that of informing 

itself about subjects susceptible to legislation, not that of informing the public.” Miller 

v. Transamerican Press, Inc., 709 F.2d 524, 531 (9th Cir. 1983) (citing Hutchinson v. 

Proxmire, 443 U.S. 111, 132-33 (1979)). 

13. Nevertheless, the Committee has requested an extremely broad set of 

potentially millions of presidential records, which assuredly include information 

within the scope of various components of executive privilege, including but not 

limited to the presidential-communications, deliberative-process, attorney-client, and 

attorney-work-product privileges, and which include law enforcement information, 

national security information, and information relating to sensitive intelligence 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 7 of 26
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sources and methods. Condoning such requests would allow Congress to “exert an 

imperious controul over the Executive Branch and aggrandize itself at the President’s 

expense, just as the Framers feared.” Mazars, 140 S. Ct. at 2034.  

14.  Ultimately, the Committee is attempting to damage the republic itself, 

and the citizens of the United States, for executive privilege “safeguards the public 

interest in candid, confidential deliberations within the Executive Branch; it is 

‘fundamental to the operation of Government.’” Id. at 2032 (quoting Nixon, 418 U.S. 

at 708). Courts have “recognized a ‘great public interest’ in preserving ‘the 

confidentiality of conversations that take place in the President’s performance of his 

official duties’ because such confidentiality is needed to protect ‘the effectiveness of 

the executive decision-making process.’” In re Sealed Case (Espy), 121 F.3d 729, 742 

(D.C. Cir. 1997). For this reason, presidential conversations “are presumptively 

privileged.” Nixon v. Sirica, 487 F.2d 700, 716 (D.C. Cir. 1973)). Because the 

Committee’s requests seek to expose confidential and privileged information while 

lacking “a legitimate legislative purpose,” this Court has the power to declare the 

requests invalid and to enjoin their enforcement. Plaintiff is entitled to that relief.  

15. On September 24, 2021, during the pendency of good-faith discussions 

between Plaintiff’s counsel and the Biden Administration concerning the potential 

for reasonable accommodations to the Committee, the Biden White House made 

public statements that it would not object to the production of certain records created 

during the Trump Administration that are unquestionably subject to constitutionally 

protected privileges. See The White House, Press Briefing by Press Secretary Jen 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 8 of 26
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Psaki and Secretary of Homeland Security Alejandro Mayorkas, Sept. 24, 2021, 

https://www.whitehouse.gov/briefing-room/press-briefings/2021/09/24/press-briefing-

by-press-secretary-jen-psaki-and-secretary-of-homeland-security-alejandro-

mayorkas-september-24-2021/. On October 8, 2021, the Biden White House notified 

the Archivist that it would not be asserting executive privilege over certain 

documents identified as responsive to the Committee’s request. See Letter from Dana 

A. Remus to David S. Ferriero (Oct. 8, 2021) (attached hereto as Exhibit 4). That same 

day, pursuant to the PRA, associated regulations, and Executive Order No. 13489 

(the “Executive Order”), President Trump notified the Archivist that he has made a 

formal assertion of executive privilege with respect to a limited number of documents 

as well as a protective assertion of executive privilege over any additional materials 

that may be requested by the Committee. See Letter from President Donald J. Trump 

to the Archivist of the United States (Oct. 8, 2021) (attached hereto as Exhibit 5). 

Then, the Biden White House notified the Archivist the same day that it would not 

assert executive privilege over the documents identified in President Trump’s 

October 8 letter and instructed the Archivist to provide the privileged documents to 

the Committee “absent any intervening court order” thirty days after notifying 

President Trump. See Letter from Dana A. Remus to David S. Ferriero (Oct. 8, 2021) 

(attached hereto as Exhibit 6).  

16. On October 13, 2021, the Archivist notified President Trump that, 

“[a]fter consultation with Counsel to the President and the Acting Assistant Attorney 

General for the Office of Legal Counsel, and as instructed by President Biden” the 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 9 of 26
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Archivist has “determined to disclose to the Select Committee” all responsive records 

that President Trump determined were subject to executive privilege on November 

12, 2021 “absent any intervening court order.” See Letter from David S. Ferriero to 

Donald J. Trump (Oct 13, 2021) (attached hereto as Exhibit 7). 

17. Notably, the Biden Administration’s waiver of executive privilege is a 

myopic, political maneuver designed to maintain the support of its political rivals and 

is not based on any discernable legal principle. In fact, the Biden administration’s 

unprincipled political accommodation is directly contrary to long-standing Supreme 

Court precedent that “information subject to executive privilege deserves ‘the 

greatest protection consistent with the fair administration of justice.’” Mazars, 140 S. 

Ct. at 2024 (quoting Nixon, 418 U.S. at 715). Nevertheless, this waiver is irrelevant 

insofar as the Committee’s request serves no valid legislative purpose and is thus 

unconstitutional.  

18. As it relates to any materials being sought in situations like this, where 

fundamental privileges and constitutional issues are at stake and where a committee 

has declined to grant sufficient time to conduct a full review, there is a longstanding 

bipartisan tradition of protective assertions of executive privilege designed to ensure 

the ability to make a final assertion, if necessary, over some or all of the requested 

material. See Protective Assertion of Executive Privilege Regarding White House 

Counsel’s Office Documents, 20 Op. O.L.C. 1 (1996) (opinion of Attorney General 

Janet Reno). In the event this Court does not declare the requests invalid and 

unconstitutional, this protective assertion will ensure President Trump’s ability to 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 10 of 26
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decide whether to make any further conclusive assertions of privilege following a full 

review of all of the requested materials. See Letter from William P. Barr, Attorney 

General, to President Donald J. Trump, at 1-2 (May 8, 2019) (attached hereto as 

Exhibit 8). 

19. In sum, Plaintiff files this action requesting that the Court invalidate 

the Committee’s requests and enjoin the Archivist from turning over the records in 

question. At a bare minimum, the Court should enjoin the Archivist from producing 

any potentially privileged records until President Trump is able to conduct a full 

privilege review of all of the requested materials. 

PARTIES 

20. Plaintiff Donald J. Trump is the 45th President of the United States. 

President Trump brings this suit solely in his official capacity as a former President 

under the PRA, associated regulations, the Executive Order, the Declaratory 

Judgment Act, and the Constitution of the United States. 

21. Defendant Bennie G. Thompson is the Chairman of the United States 

House Select Committee to Investigate the January 6th Attack on the United States 

Capitol. He is sued in his official capacity.  

22. Defendant United States House Select Committee to Investigate the 

January 6th Attack on the United States Capitol is a select committee of the United 

States House of Representatives. After the 2020 election, the Democratic Party 

controlled Congress and created the Committee pursuant to House Resolution 503 to 

investigate and report upon the facts, circumstances, and causes relating to the 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 11 of 26
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events of January 6, 2021, at the United States Capitol. The Committee is sued in its 

official capacity. 

23. Defendant David S. Ferriero is the Archivist of the United States. He is 

sued in his official capacity. 

24. Defendant National Archives and Records Administration is the federal 

government agency that stores documents and materials created in the course of 

business conducted by the United States federal government.  

JURISDICTION AND VENUE 

25. This Court has subject-matter jurisdiction because this case arises 

under the Constitution and laws of the United States. 28 U.S.C. § 1331. This Court 

has jurisdiction to grant both declaratory and injunctive relief under 28 U.S.C.  

§§ 2201 and 2202. This Court also has jurisdiction pursuant to 44 U.S.C. § 2204(e) 

and 28 U.S.C. § 2201(a).  

26. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) because a 

substantial part of the events or omissions giving rise to Plaintiff’s claim have 

occurred, and are occurring, in this District. Venue is also proper pursuant to 44 

U.S.C. § 2204(e).  

FACTUAL BACKGROUND 

27. After the 2020 election, the Democrats in Congress created the 

Committee pursuant to House Resolution 503 in a misguided attempt to intimidate 

and harass President Trump and his supporters under the guise of investigating the 

events of January 6, 2021. House Resolution 503 provides the Committee with the 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 12 of 26
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power to investigate the activities of intelligence agencies, law enforcement agencies, 

and the Armed Forces surrounding January 6th, and provides that the Committee 

will issue a final report on its activities. See Exh. 3. Notably, this resolution never 

discusses the EOP nor does the Committee’s charter permit an investigation into the 

Executive Office of the President’s deliberations and response to the events that 

occurred on January 6th. Id. 

28. It would make no sense for the Committee’s charter to encompass such 

an investigation. As has been widely reported, the FBI has not found evidence 

supporting the Democrats’ contention that the events at the Capitol on January 6 

were part of some organized plot to overturn the results of the 2020 election.2 

Likewise, as has been reported, the FBI has “so far found no evidence” that former 

President Donald Trump or “people directly around him were involved in organizing 

the violence.” Id. If anything, the FBI has found that a small group of individuals 

planned to breach the Capitol prior to January 6. A subsequent joint report by the 

Senate Homeland Security and Rules Committees blamed “intelligence and security 

failures,” not the President or any of his advisers, for what happened at the Capitol 

that day.3 And Congress has already conducted a thorough investigation of this entire 

matter during its failed impeachment effort. 

 
2 Mark Hosenball and Sarah N. Lynch, Exclusive: FBI finds scant evidence U.S. 
Capitol attack was coordinated – sources, Reuters (Aug. 20, 2021, 10:43 PM), 
https://www.reuters.com/world/us/exclusive-fbi-finds-scant-evidence-us-capitol-
attack-was-coordinated-sources-2021-08-20/. 
3 Staff of S. Comm. On Homeland Security and Governmental Affairs and S. 
Committee on Rules and Administration, 117th Cong., Examining the U.S. Capitol 
Attack: A review of the Security, Planning, and Response Failures on January 6, 
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29. The Committee’s ultra vires request purports to be made “pursuant to 

the Presidential Records Act (44 U.S.C. § 2205(2)(C)),” see Exh. 1. The Presidential 

Records Act (“PRA”) of 1978, 44 U.S.C. §§ 2201-2209, governs the official records of 

Presidents and Vice Presidents. The Archivist and the National Archives and Records 

Administration (“NARA”) are charged with working with the President to administer 

and store presidential records after the President leaves office. See generally 44 

U.S.C. §§ 2202-2208.  

30. The PRA defines “presidential records” as follows: 

documentary materials, or any reasonably segregable portion thereof, 
created or received by the President, the President’s immediate staff, or 
a unit or individual of the Executive Office of the President whose 
function is to advise or assist the President, in the course of conducting 
activities which relate to or have an effect upon the carrying out of the 
constitutional, statutory, or other official or ceremonial duties of the 
President.  
 

44 U.S.C. § 2202. Prior to the end of his term of office, President Trump specified that 

access to his presidential records would remain restricted for a period of twelve years, 

as permitted by law. 44 U.S.C. § 2204.  

31. Section 2205(2)(C), the portion of the PRA cited by the Committee in 

issuing its records request to the Archivist, provides one of three exceptions to the 

PRA’s access restrictions. It provides that “Presidential records shall be made 

 
https://www.rules.senate.gov/imo/media/doc/Jan%206%20HSGAC%20Rules%20Rep
ort.pdf (last visited Oct. 18, 2021). It is indisputable that during the President’s 
speech at the Ellipse on January 6 the President stated that his supporters should 
“peacefully and patriotically make [their] voices heard.” Nonetheless Committee 
members have claimed that the President’s speech is what incited the violence on 
January 6th. 
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available . . . (C) to either House of Congress, or, to the extent of matter within its 

jurisdiction, to any committee or subcommittee thereof if such records contain 

information that is needed for the conduct of its business and that is not otherwise 

available.” 44 U.S.C. § 2205(2)(C). Importantly, while Congress has purportedly 

arrogated to itself the power to request documents in certain instances under the 

statute, all congressional requests must still comply with the United States 

Constitution, the separation of powers principles contained in that governing 

document, and have “valid legislative purpose.”  

32. The PRA gives the Archivist the power to promulgate regulations to 

administer the statute. 44 U.S.C. § 2206. Pursuant to those regulations, the Archivist 

must promptly notify the President of a records request for records made during his 

term of office as well as the incumbent President. 36 C.F.R. § 1270.44. Once the 

Archivist notifies the former and incumbent Presidents of the Archivist’s intent to 

disclose records, either President may assert a claim of constitutionally based 

privilege against disclosing the record within thirty calendar days after the date of 

the Archivist’s notice. Id. The incumbent or former President must personally make 

any decision to assert a claim of constitutionally based privilege against disclosing a 

Presidential record or a reasonably segregable portion of it. Id.  

33. If a former President asserts the privilege claim, the Archivist consults 

with the incumbent President, as soon as practicable and within thirty calendar days 

from the date that the Archivist receives notice of the claim, to determine whether 

the incumbent President will uphold the claim. Id. If the incumbent President 
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upholds the claim asserted by the former President, the Archivist does not disclose 

the presidential record unless the incumbent withdraws his decision or a court directs 

the Archivist to disclose the record. Id. If the incumbent President does not uphold 

the claim asserted by the former President, the Archivist discloses the Presidential 

record sixty calendar days after the Archivist received notification of the claim unless 

a court order in an action in any federal court directs the Archivist to withhold the 

record. Id. Finally, the Executive Order provides that the Archivist shall notify the 

incumbent and former Presidents of his determination to release certain records at 

least thirty days prior to disclosure of the records, unless a shorter time-period is 

required in the circumstances set forth in section 1270.44 of the NARA regulations. 

Exec. Order No. 13489.  

34. Pursuant to this regulatory and statutory framework, the Archivist 

notified President Trump on August 30, 2021, that he intended to produce certain 

documents in response to the Committee’s expansive request. On October 8, 2021, the 

Biden White House notified the Archivist that it would not be asserting executive 

privilege over certain documents identified as responsive to the Committee’s request. 

See Exh. 4. That same day, pursuant to the PRA, associated regulations, and the 

Executive Order, President Trump notified the Archivist that he has made a formal 

assertion of executive privilege with respect to a small subset of documents as well 

as a protective assertion of executive privilege over any additional materials that may 

be requested by the Committee. See Exh. 5. Then, the Biden White House notified 

the Archivist the same day that it would not assert executive privilege over the 

Case 1:21-cv-02769   Document 1   Filed 10/18/21   Page 16 of 26

21

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 21 of 287



  

documents identified in President Trump’s October 8 letter and instructed the 

Archivist to turn the records over to the Committee thirty days from the date of 

notifying President Trump of Biden’s decision, subject to a determination by this 

Court pursuant to  44 U.S.C. § 2204(e). See Exh. 6. On October 13, 2021, the Archivist 

notified President Trump that, “[a]fter consultation with Counsel to the President 

and the Acting Assistant Attorney General for the Office of Legal Counsel, and as 

instructed by President Biden” the Archivist has “determined to disclose to the Select 

Committee” all responsive records that President Trump determined were subject to 

executive privilege on November 12, 2021, “absent any intervening court order.” See 

Exh. 7.  

35. Plaintiff has identified numerous, insurmountable challenges with the 

process of reviewing presidential records supplied to him by the Archivist. Often, 

documents are not unitized and are provided out of sequence. This results in the 

reviewer being unable to determine whether certain documents are part of a single 

record or are otherwise unrelated and could lead to substantial confusion by members 

of the Committee and its staff and inadvertent production of non-responsive records. 

Similarly, the identified custodian and/or author of certain records may be materially 

different from the actual author or custodian of the record. Given the short time 

periods for review under the PRA, it is unlikely that Plaintiff and his staff will be able 

to ensure that the records being produced to the Committee are what they purport to 

be. This could lead to inadvertent disclosure of records subject to privileges for which 

the document was not reviewed. Therefore, unless there is an opportunity for a 
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complete review of all records determined to be responsive by NARA, Plaintiff will 

suffer additional irreparable harm. 

36. The current President’s decision to waive executive privilege for his own 

political benefit will undoubtedly cause sustainable injury and irreparable harm to 

future presidential administrations. 

37. President Trump now commences this lawsuit seeking to enjoin the 

Committee’s records request and prevent the Defendants from enforcing or complying 

with the request with respect to the privileged documents and any additional 

documents the Archivist seeks to turn over to the Committee.  

LEGAL BACKGROUND AND CLAIM FOR  
JUDICIAL DETERMINATION AND DECLARATORY JUDGMENT 

 
38. Most fundamentally, the Committee’s request lacks a valid legislative 

purpose and thus violates the Constitution and separation of powers. The Supreme 

Court in Mazars set forth a four-part, non-exclusive balancing test to analyze the 

constitutional propriety of congressional requests directed to presidential records. 

Satisfaction of the Mazars standard is a threshold issue that the Committee cannot 

overcome. First, the Supreme Court cautions courts to “carefully assess whether the 

asserted legislative purpose warrants the significant step of involving the President 

and his papers.” Mazars, 140 S.Ct. at 2035-36. Further, the Court noted that 

“Congress may not rely on the President’s information if other sources could 

reasonably provide Congress the information it needs in light of its particular 

legislative objective. The President’s unique constitutional position means that 

Congress may not look to him as a ‘case study’ for general legislation.” Id. 
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Importantly, 44 U.S.C. § 2205(2)(C) generally mirrors these requirements and 

provides that presidential records “shall be made available . . . (C) to either House of 

Congress, or, to the extent of matter within its jurisdiction, to any committee or 

subcommittee thereof if such records contain information that is needed for the 

conduct of its business and that is not otherwise available.” (emphasis added). 

Likewise, 36 C.F.R. § 1270.44 effectively repeats and mirrors these requirements. 

Indeed, the Committee’s requests fails to satisfy the relevant constitutional, 

statutory, and regulatory frameworks.   

39. The “legitimate legislative purpose” requirement stems directly from the 

Constitution. “The powers of Congress . . . are dependent solely on the Constitution,” 

and no express power in that instrument allows Congress to investigate individuals 

or to issue compulsory process. Kilbourn v. Thompson, 103 U.S. 168, 182-89 (1880). 

The Constitution instead permits Congress to enact certain kinds of legislation. See, 

e.g., Art. I, § 8. Thus, Congress’s power to investigate “is justified solely as an adjunct 

to the legislative process.” Watkins v. United States, 354 U.S. 178, 197 (1957). 

40. “Oversight” and “transparency,” in a vacuum, are not legitimate 

legislative purposes. “[T]here is no congressional power to expose for the sake of 

exposure.” Id. at 200. “No inquiry is an end in itself; it must be related to, and in 

furtherance of, a legitimate task of the Congress.” Id. at 187. 

41. Second, the Supreme Court in Mazars noted “courts should insist on a 

subpoena no broader than reasonably necessary to support Congress’s legislative 

objective.” 140 S.Ct. at 2036. Thus, the Supreme Court has noted that where, as here, 
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a plaintiff issues broad requests that “ask for everything under the sky,” the burden 

should not be placed on the President of “critiquing the unacceptable discovery 

requests line by line.” Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 387-88 (2004). 

Courts should therefore be wary of requiring the President even to assert the 

executive privilege in response to broad requests. Id. 

42. Third, “courts should be attentive to the nature of the evidence offered 

by Congress to establish that a subpoena advances a valid legislative purpose.” 

Mazars, 140 S.Ct. at 2036. Where Congress contemplates legislation that “raises 

sensitive constitutional issues, such as legislation concerning the Presidency . . . it is 

impossible to conclude that a subpoena is designed to advance a valid legislative 

purpose unless Congress adequately identifies its aims and explains why the 

President’s information will advance its consideration of the possible legislation.” Id. 

43. The Committee has utterly failed to come forward with such evidence 

here to satisfy the standard; there is no specific legislative need for the privileged 

documents and materials requested, much less a “demonstrably critical” one. Senate 

Select Comm., 498 F.2d at 731. 

44. What the Committee appears to seek here is a “precise reconstruction of 

past events,” not because there are “specific legislative decisions that cannot 

responsibly be made without” it, but simply for the sake of the information itself. Id. 

at 732-33. That purpose does not clear the high bar required to overcome an assertion 

of executive privilege. The “informing function” Congress possesses under Article I 

“is that of informing itself about subjects susceptible to legislation, not that of 
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informing the public.” Miller v. Transamerican Press, Inc., 709 F.2d 524, 531 (9th Cir. 

1983) (citing Hutchinson v. Proxmire, 443 U.S. 111, 132-33 (1979)); see also Assertion 

of Executive Privilege Concerning the Dismissal and Replacement of U.S. Attorneys, 

31 Op. O.L.C. 1, 8 (2007) (“Broad, generalized assertions that the requested materials 

are of public import are simply insufficient under the ‘demonstrably critical’ 

standard.”). The Committee has not identified any “specific legislative decisions that 

cannot responsibly be made without access” to the privileged materials. Senate Select 

Comm., 498 F.2d at 733. 

45. Additionally, because Congress must have a legitimate legislative 

purpose, it cannot exercise “any of the powers of law enforcement.” Quinn v. United 

States, 349 U.S. 155, 161 (1955). Those powers “are assigned under our Constitution 

to the Executive and the Judiciary.” Id. Put simply, Congress is not “a law 

enforcement or trial agency,” and congressional investigations conducted “for the 

personal aggrandizement of the investigators” or “to punish those investigated” are 

“indefensible.” Watkins, 354 U.S. at 187. Our tripartite system of separated powers 

requires that “any one of the[] branches shall not be permitted to encroach upon the 

powers confided to the others, but that each shall by the law of its creation be limited 

to the exercise of the powers appropriate to its own department and no other.” 

Kilbourn, 103 U.S. at 190-91.  

46. Further, when a request for information is issued by a single committee, 

a legislative purpose is not legitimate unless it falls within that committee’s 

jurisdiction. “The theory of a committee inquiry is that the committee members are 
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serving as the representatives of the parent assembly in collecting information for a 

legislative purpose.” Watkins, 354 U.S. at 200. Congress therefore must “spell out 

that group’s jurisdiction and purpose with sufficient particularity . . . in the 

authorizing resolution,” which “is the committee’s charter.” Id. at 201. The committee 

“must conform strictly to the resolution.” Exxon Corp. v. FTC, 589 F.2d 582, 592 (D.C. 

Cir. 1978). And when an investigation is “novel” or “expansive,” courts will construe 

the committee’s jurisdiction “narrowly.” Tobin v. United States, 306 F.2d 270, 275 

(D.C. Cir. 1962).  

47. By contrast, the Committee has read its own charter— “to investigate 

and report upon the facts, circumstances, and causes relating to the events of January 

6, 2021, at the United States Capitol”— expansively, and apparently believes it has 

been given a free pass to request a sweeping set of documents and records, which 

unquestionably contain information protected from disclosure by the executive and 

other privileges, including but not limited to the presidential-communications, 

deliberative-process, and attorney-client privileges.  

48. Finally, the Mazars court instructed that “burdens imposed by a 

congressional subpoena should be carefully scrutinized, for they stem from a rival 

political branch that has an ongoing relationship with the President and incentives 

to use subpoenas for institutional advantage.” Mazars, 140 S.Ct. at 2036. These 

burdens are not sufficiently diminished by the fact that the President is no longer in 

office. The Supreme Court has “reject[ed] the argument that only an incumbent 
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President may assert” separation-of-powers claims. Nixon v. Administrator of Gen. 

Servs., 433 U.S. 425, 439 (1977).  

49. Executive privilege “safeguards the public interest in candid, 

confidential deliberations within the Executive Branch; it is ‘fundamental to the 

operation of Government.’ As a result, information subject to executive privilege 

deserves ‘the greatest protection consistent with the fair administration of justice.’” 

Id. at 2032 (quoting Nixon, 418 U. S., at 708, 713). “Human experience teaches that 

those who expect public dissemination of their remarks may well temper candor with 

a concern for appearances and for their own interests to the detriment of the 

decisionmaking process.” Nixon, 418 U.S. at 705. As the Supreme Court has 

recognized, “[a] President and those who assist him must be free to explore 

alternatives in the process of shaping policies and making decisions and to do so in a 

way that many would be unwilling to express except privately.” Id. at 708. 

50. The President has identified a limited number of records allegedly 

responsive to the Committee’s request that are covered by numerous privileges, 

including the presidential communications privilege, and the deliberative process 

privilege, among others. Moreover, the request seeks documents protected by the 

attorney-client privilege and the attorney work-product doctrine. The Committee has 

failed to explain or even articulate any need for the information it has requested, 

much less a demonstrated, specific one worthy of piercing executive privilege and 

other privileges. And nothing in the Committee’s request meets the high bar of 
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explaining how or why the requested information is demonstrably critical to a 

legislative purpose. Thus, the Court should invalidate the Committee’s request.  

51. The Committee has instructed the Archivist to provide all of the 

requested information no later than September 9, 2021, but the Archivist has 

indicated that he will provide the privileged requested documents by November 12, 

2021, subject to a court order. This Court should intervene, invalidate the requests, 

and require the Committee to narrow its search prior to burdening the President with 

a line-by-line critique. See Cheney, 542 U.S. at 389-390. The process of obtaining and 

reviewing documents from NARA in such a truncated time frame is unbelievably 

burdensome. The default time frame provided in the PRA protects records from 

political vicissitudes and also gives the Archivist time to properly process the records. 

Given these substantial burdens, the Court should intervene and invalidate the 

requests.  

52. Further, in cases like this, where a committee has declined to grant 

sufficient time to conduct a full review, there is a longstanding bipartisan tradition 

of protective assertions of executive privilege designed to ensure the ability of the 

Executive to make a final assertion, if necessary, over some or all of the requested 

material. See Protective Assertion of Executive Privilege Regarding White House 

Counsel’s Office Documents, 20 Op. O.L.C. 1 (1996) (opinion of Attorney General 

Janet Reno). In the event this Court does not declare the requests invalid and 

unconstitutional, this protective assertion will ensure President Trump’s ability to 
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decide whether to make a conclusive assertion of executive privilege following a full 

review of the requested materials. See Exh. 8.  

53.  If the PRA is read so broadly as to allow an incumbent President 

unfettered discretion to waive the previous President’s executive privilege, mere 

months following an administration change, then it would render the act 

unconstitutional. As has been reaffirmed by the Supreme Court, the executive 

privilege “safeguards the public interest in candid, confidential deliberations within 

the Executive Branch; it is fundamental to the ‘operation of Government.’” Mazars, 

140 S.Ct. at 2032 (quoting United States v. Nixon, 418 U.S. 683, 708 (1974)). 

CLAIM FOR RELIEF 

54. Plaintiff incorporates all prior allegations. 

WHEREFORE, Plaintiff asks this Court to enter judgment in his favor and to 

provide the following relief: 

a. A declaratory judgment that the Committee’s requests are invalid and 

unenforceable under the Constitution and laws of the United States; 

b. In the alternative, a declaration that the Presidential Records Act is an 

unconstitutional violation of separation of powers and is void ab initio;  

c. A preliminary and permanent injunction enjoining the Committee 

including Chairman Thompson from taking any actions to enforce the requests, from 

imposing sanctions for noncompliance with the requests, and from inspecting, using, 

maintaining, or disclosing any information obtained as a result of the requests;  
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d. A preliminary and permanent injunction enjoining the Archivist and 

NARA from producing the requested information; 

e. In the alternative to the above, a preliminary injunction enjoining the 

Archivist and NARA from producing the requested information, and enjoining the 

Committee and Chairman Thompson from taking any actions to enforce the requests, 

until President Trump has had sufficient opportunity to conduct a comprehensive 

review of all records the Archivist intends to produce before any presidential record 

is produced to the Committee;  

f. Plaintiff’s reasonable costs and expenses, including attorneys’ fees, as 

permitted by law; and 

g. Such other and further relief as the Court may deem just proper. 

 

Dated: October 18, 2021    Respectfully submitted, 
 

 
/s/ Jesse R. Binnall    
Jesse R. Binnall (VA022) 
BINNALL LAW GROUP, PLLC 
717 King Street, Suite 200 
Alexandria, Virginia 22314 
Phone: (703) 888-1943 
Fax: (703) 888-1930 
Email: jesse@binnall.com 

 
    Attorney for Plaintiff 
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August 25, 2021 

 
The Honorable David S. Ferriero 
Archivist of the United States 
U.S. National Archives and Records Administration  
700 Pennsylvania Avenue, NW  
Washington, DC 20408  
 
Dear Mr. Ferriero: 

The Select Committee to Investigate the January 6th Attack on the United States Capitol is 
examining the facts, circumstances, and causes of the January 6th attack. Our Constitution 
provides for a peaceful transfer of power, and this investigation seeks to evaluate threats to that 
process, identify lessons learned, and recommend laws, policies, procedures, rules, or regulations 
necessary to protect our Republic in the future. Pursuant to the Presidential Records Act (44 
U.S.C. § 2205(2)(C)), and House Resolution 503, the Select Committee requests that you 
produce the documents described in the attached schedule from the Executive Office of the 
President (EOP) and the Office of the Vice President (OVP) in your custody, control, or 
possession.  

Given the urgent nature of our request, we ask that you expedite your consultation and 
processing times pursuant to your authority under 36 C.F.R. § 1270.44(g). We have some 
concern about the delay in producing documents requested this past March, and we want to assist 
your prompt production of materials. We look forward to discussing ways in which we can do 
that. Toward that end, we request that NARA meet expeditiously with Select Committee 
investigative staff to discuss production priorities.  

This is our first request for materials, and we anticipate additional requests as our investigation 
continues. Please produce this information to the Select Committee no later than September 9, 
2021. An attachment to this letter provides additional instructions for responding to the Select 
Committee’s request. 

If you have questions, please contact Select Committee investigative staff at 202-225-7800.  
 
Sincerely, 

 
 

__________________________ 
Bennie G. Thompson 
Chairman 
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DOCUMENT SCHEDULE 

Pending Requests 

The Select Committee reiterates the requests made in the March 25, 2021,1 correspondence from 
multiple committees of the House of Representatives, which the Select Committee subsequently 
joined, for documents and communications received, prepared, or sent between December 1, 
2020, and January 20, 2021, relating to the counting of the electoral college vote on January 6, 
2021, the potential for demonstrations, violence, or attacks in the National Capital Region on or 
around January 6, 2021, and the events or aftermath of January 6, 2021.  

Those March 25, 2021, requests include but are not limited to: 

1. All documents and communications relating in any way to remarks made by Donald 
Trump or any other persons on January 6, including Donald Trump’s and other speakers’ 
public remarks at the rally on the morning of January 6, and Donald Trump’s Twitter 
messages throughout the day. 

2. All calendars, schedules, and movement logs regarding meetings or events attended by 
President Trump, including the identity of any individuals in attendance, whether virtual 
or in-person, on January 6, 2021. 

3. All documents and communications regarding the movements and protection of Vice 
President Pence on January 6, 2021. 

4. All video communications recorded of the President speaking on January 6, 2021, and all 
documents and communications related thereto, including communications involving the 
President or any other officials or employees in the Executive Office of the President or 
the Office of the Vice President. This request specifically includes videos of 
communications released to the public and communications recorded but not released to 
the public, any documents or other communications identifying or discussing the content 
of those videos. 

5. All photographs, videos, or other media, including any digital time stamps for such 
media, taken or recorded within the White House on January 6, 2021, or taken of the 
crowd assembled for the rally on the morning of January 6, and all communications or 
other documents related to that media. 

 
1 Letter from Chairwoman Carolyn B. Maloney, House Committee on Oversight and Reform, et al., to 

David Ferriero, Archivist, National Archives (March 25, 2021) (online at 
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2021-03-
25.House%20Committees%20to%20Agencies%20re%20Jan%206%20Attack.pdf). 
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6. All photographs, videos, or other media, including any digital time stamps for such 
media, taken or recorded of Vice President Mike Pence or any individuals accompanying 
him, on January 6, 2021. 

7. All documents and communications within the White House on January 6, 2021, relating 
in any way to the following: 

• the January 6, 2021, rally; 
• the January 6, 2021, march to the Capitol; 
• the January 6, 2021, violence at the Capitol; 
• any aspect of the Joint Session where Congress was counting electoral votes; 
• any legal, political, or other strategy regarding the counting of electoral votes; 
• Donald J. Trump; 
• Vice President Pence; 
• the President’s tweets, speech, any other public communications on that date; 
• the President’s recording of video for release on that date and any outtakes; 
• reactions, summaries, or characterizations of any public speeches or other 

communications by Donald Trump or other public speakers on that date; 
• efforts to persuade the President to deliver any particular message to people at or 

near the Capitol; 
• Sarah Matthews; 
• Hope Hicks; 
• Mark Meadows; 
• Dan Scavino; 
• Pat Cipollone; 
• Marc Short; 
• Patrick Philbin; 
• Eric Herschmann; 
• Stephan Miller; 
• Greg Jacob; 
• Matthew Pottinger; 
• Keith Kellogg; 
• Robert O’Brien; 
• Peter Navarro; 
• Ben Williamson; 
• Cassidy Hutchinson; 
• Molly Michael; 
• Nicholas “Nick” Luna; 
• Judd Deere; 
• Kayleigh McEnany; 
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• Ivanka Trump; 
• Eric Trump; 
• Lara Trump; 
• Donald Trump, Jr.; 
• Jared Kushner; 
• Melania Trump; 
• Kimberly Guilfoyle; 
• Steve Bannon; 
• Michael Flynn; 
• Rudolph “Rudy” Giuliani; 
• Roger Stone; 
• any Member of Congress or congressional staff; or 
• the Department of Defense, the Department of Justice, the Department of 

Homeland Security, the Department of the Interior, or any element of the National 
Guard. 
 

8. All White House visitor records on January 6, 2021. 

9. All documents and communications regarding the movement of the President on January 
6, 2021. 

10. All call logs and telephone records identifying calls placed to or from any individuals 
identified in (7) above. 

11. All schedules for any individuals identified in (7) above on January 6, 2021, and all 
documents relating to such meetings, including memoranda, read-aheads, and summaries 
of such meetings. 

12. All documents and communications received, prepared, or sent by any official within the 
White House Situation Room and the White House Operations Center on January 6, 
2021, including but not limited to any communication logs, situation reports, and watch 
officer notes. 

Additional Requests 

In addition, to the extent not included in the scope of the March 25, 2021, request, and as a 
supplement to the requests previously made on March 25, 2021, we hereby make the following 
additional requests.  

(a) Planning by the White House and Others for Legal or Other Strategies to Delay, Halt, 
or Otherwise Impede the Electoral Count 
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1. From April 1, 2020, through January 20, 2021, all documents and 
communications related to efforts, plans, or proposals to contest the 2020 
Presidential election results. 

2. From April 1, 2020, through January 20, 2021, all documents and 
communications related to plans, efforts, or discussions regarding the electoral 
count (including plans, efforts, or discussions regarding delaying or impeding the 
electoral count). 

3. All documents and communications concerning the role of the Vice President as 
the Presiding Officer in the certification of the votes of the electoral college. 

4. From November 3, 2020, through January 20, 2021, all documents and 
communications referring or relating to the 2020 election results between White 
House officials and officials of State Governments. This includes, but is not 
limited to, communications with the following individuals and their staff and 
subordinates: 

• Doug Ducey, 
• Brian Kemp, 
• Brad Raffensperger, 
• Ken Paxton, 
• Frances Watson, 
• Mike Shirkey, 
• Lee Chatfield, or 
• Monica Palmer. 

 
5. From April 1, 2020, through January 20, 2021, all documents and 

communications related to the 2020 election results, to or from one or more of the 
following individuals: Rudolph “Rudy” Giuliani, Justin Clark, Matt Morgan, 
Sidney Powell, Kurt Olsen, or Cleta Mitchell. 

6. From April 1, 2020, through January 20, 2021, all documents and 
communications related to the 2020 Presidential election, including forecasting, 
polling, or results, and which are authored, presented by, or related in any way to 
the following individuals: Anthony “Tony” Fabrizio, Brad Parscale, Bill Stepien, 
Corey Lewandowski, or Jason Miller. 

7. All documents and communications to or from David Bossie relating to 
questioning the validity of the 2020 election results. 

8. All documents and communications referring or relating to court decisions, 
deliberations, or processes involving challenges to the 2020 Presidential election. 
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9. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to the State of Texas and litigation concerning the 2020 
Presidential election. 

10. From November 3, 2020, through December 31, 2020, all documents and 
communications relating to an amicus brief concerning litigation involving the 
State of Texas.  

11. All documents and communications relating to decisions of the United States 
Supreme Court issued on December 8, 2020, and December 11, 2020. 

12. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to Justin Riemer and the electoral count or litigation 
concerning the 2020 Presidential election. 

13. All documents and communications referring or relating to QAnon, the Proud 
Boys, Stop the Steal, Oath Keepers, or Three Percenters concerning the 2020 
election results, or the counting of the electoral college vote on January 6, 2021. 

14. Any documents and communications relating to election machinery or software 
used in the 2020 election, including but not limited to communications relating to 
Dominion Voting Systems Corporation. 

15. From November 3, 2020, through January 19, 2021, all documents and 
communications concerning the resignation of any White House personnel or any 
politically appointed personnel of any Federal department or agency (including 
the resignation of any member of the President’s Cabinet) and mentioning the 
2020 Presidential election or the events of January 6, 2021. 

16. All documents and communications concerning prepared remarks for a speech by 
Donald Trump on November 3, 2020, or November 4, 2020. 

17. All documents and communications to or from John Eastman from November 3, 
2020, through January 20, 2021. 

18. All documents and communications relating to allegations of election fraud or to 
challenging, overturning, or questioning the validity of the 2020 Presidential 
election, and involving personnel of the Department of Justice, including any one 
or more of the following individuals: Jeffrey Rosen, Richard Donoghue, Steven 
Engel, Jeffrey Wall, Patrick Hovakimian, Byung J. “BJay” Pak, Bobby Christine, 
or Jeffrey Clark. 
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19. All documents and communications relating to allegations of election fraud or to 
challenging, overturning, or questioning the validity of the 2020 Presidential 
election and Chris Christie. 

20. All documents and communications relating to the results of the 2020 Presidential 
election and Peter Navarro. 

21. All documents and communications relating to challenging, overturning, or 
questioning the validity of the 2020 Presidential election and William Barr. 

(b) Recruitment, Planning, Coordination, and Other Preparations for the Rallies Leading 
up to and Including January 6th and the Violence on January 6th 
 

1. All documents and communications relating to planned protests, marches, public 
assemblies, rallies, or speeches in Washington, DC, on November 14, 2020, 
December 12, 2020, January 5, 2021, and January 6, 2021. 

2. All documents and communications related to security of the Capitol or other 
Federal facilities on January 5, 2021, and January 6, 2021. 

3. All documents and communications concerning Donald Trump’s statement on 
September 29, 2020, for the Proud Boys to “stand back and stand by.” 

 
4. From December 1, 2020, through January 20, 2021, any documents and 

communications involving White House personnel and any Member of Congress, 
referring or relating to (a) civil unrest, violence, or attacks at the Capitol; (b) 
challenging, overturning, or questioning the validity of the 2020 election results; 
(c) the counting of the electoral college vote on January 6, 2021; or (d) appealing 
the decisions of courts related to the 2020 Presidential election.  

5. All documents and communications related to social media information 
monitored, gathered, reviewed, shared, or analyzed by White House personnel on 
January 6, 2021. 

6. All documents and communications related to any plan for the President to march 
or walk to the Capitol on January 6, 2021. This request includes any such 
documents or communications related to a decision not to march or walk to the 
Capitol on January 6, 2021. 

7. From April 1, 2020, through January 20, 2021, all documents and 
communications concerning the 2020 election and relating to the following 
individuals: 

▪ Cindy Chafian, 
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▪ Greg Locke, 
▪ Robert Patrick Lewis, 
▪ Chris Lippe, 
▪ Tracy Diaz, 
▪ Alex Phillips, 
▪ Bianca Gracia, 
▪ Ali Alexander, 
▪ Brandon Straka, 
▪ Rose Tennet, 
▪ Ed Martin, 
▪ Vernon Jones, 
▪ Cordie Williams, 
▪ Michael Flynn, 
▪ Alex Jones, 
▪ Owen Schroyer, 
▪ Karyn Turk, 
▪ Scott Presler, 
▪ Rogan O’Handley, 
▪ Christie Hutcherson, 
▪ Gina Loudon, 
▪ Jack Posobiec, 
▪ Bryson Grey, 
▪ Angela Stanton King, 
▪ Brian Gibson, 
▪ George Papadopoulos, 
▪ Julio Gonzalez, 
▪ Bernard Kerik, 
▪ Mark Burns, 
▪ Roger Stone, 
▪ George Flynn, 
▪ Tom Van Flein, 
▪ Doug Logan, 
▪ Katrina Pierson, 
▪ Amy Kremer,  
▪ Dustin Stockton, 
▪ Enrique Tarrio,  
▪ Kenneth Harrelson,  
▪ Caroline Wren, or 
▪ Michael Coudrey. 

 
(c)  Information Donald Trump Received Following the Election Regarding the Election 

Outcome, and What He Told the American People About the Election 
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1. From November 3, 2020, to January 20, 2021, all documents and communications 
reporting, summarizing, or detailing the voting returns and election results of the 
2020 Presidential election. 

2. All documents and communications related to Donald Trump’s response to the 
election results of the 2020 Presidential election, including but not limited to any 
planned public remarks.  

3. All documents and communications regarding a November 9, 2020, memorandum 
from Attorney General William Barr concerning investigation of voter fraud 
allegations.  

4. All documents and communications relating to voting machines or software used 
in the 2020 election and their control or manipulation through thermostats.  

5. From April 1, 2020, through January 20, 2021, all documents and 
communications relating to challenging the validity of the 2020 election, to, from, 
or mentioning Mike Lindell.  

6. From April 1, 2020, through January 20, 2021, all documents and 
communications relating to challenging the validity of the 2020 election, to, from, 
or mentioning Doug Logan.  

7. From November 3, 2020, through January 20, 2021, all documents and 
communications related to prepared public remarks and actual public remarks of 
Donald Trump. 

(d) What the President Knew About the Election’s Likely Outcome Before the Election 
Results and How He Characterized the Validity of the Nation’s Election System 

1. From April 1, 2020, through November 3, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows containing 
information predicting that Donald Trump would or might lose the 2020 
Presidential election.  

2. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows relating to mail-in 
ballots and their effect or predicted effect on results of the election or the timing 
of election-related news or decisions.  

3. From November 3, 2020, through November 5, 2020, all documents and 
communications provided to Donald Trump or Mark Meadows relating to 
projected election results of the 2020 Presidential election.  
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4. From April 1, 2020, through January 20, 2021, all documents provided to Donald 
Trump or Mark Meadows reviewing, assessing, or reporting on the security of 
election systems in the United States. 

5. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows regarding 
purported election irregularities, election-related fraud, or other election-related 
malfeasance. 

6. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows referring to a 
stolen election, stealing the election, or a “rigged” election.  

(e) Responsibilities in the Transfer of Power and the Obligation to Follow the Rule of Law 

1. All documents and communications relating to legal advice or legal analysis of, or 
compliance with, the constitutional process for certifying the electoral vote. This 
includes, but is not limited to, communications with and from the following 
individuals: 

• Pat Cipollone, 
• Patrick Philbin, 
• Eric Herschmann, 
• John Eastman, or 
• Greg Jacobs. 

2. All documents and communications on January 6, 2021, related to Mark Milley, 
Christopher Miller, Kashyap “Kash” Patel, or Ryan McCarthy. 

3. From January 6, 2021, through January 20, 2021, all documents and 
communications related to the events of January 6, 2021, and Mark Milley, 
Christopher Miller, Kashyap “Kash” Patel, or Ryan McCarthy. 

4. From November 3, 2020, through January 20, 2021, all documents and 
communications concerning the potential or actual changes in personnel at the 
following departments and agencies: 

•  The Department of Defense, within the Office of the Secretary and the 
Joint Chiefs of Staff. This should include, but is not limited to, such 
documents and communications concerning the following individuals: 

o Mark Esper, 
o Mark Milley, 
o Christopher Miller, 
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o Kashyap “Kash” Patel, 
o James Anderson, 
o Anthony Tata, 
o Ezra Cohen-Watnick, 
o Joseph Kernan, or  
o John McEntee 

•  The Department of Justice. This should include, but is not limited to, such 
documents and communications concerning the following individuals: 

o Jeffrey Rosen, 
o Richard Donoghue, 
o Jeffrey Clark, or 
o John McEntee 

• The Federal Bureau of Investigation. This should include, but is not 
limited to, such documents and communications concerning the following 
individuals: 

o Kashyap “Kash” Patel, 
o Christopher Wray, or 
o John McEntee. 

• The Central Intelligence Agency. This should include, but is not limited 
to, such documents and communications concerning the following 
individuals: 

o Kashyap “Kash” Patel, 
o Gina Haspel, 
o Vaughn Bishop, or 
o John McEntee. 

• The Department of Homeland Security (including the United States Secret 
Service). This should include, but is not limited to, such documents and 
communications concerning the following individuals: 

o Chad Wolf, or 
o John McEntee. 

5. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to Jeffrey Clark. 

6. From November 3, 2020, through January 20, 2021, all documents and 
communications related to the Twenty-Fifth Amendment to the U.S. Constitution. 
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7. From January 6, 2021, through January 20, 2021, all documents and 
communications related to the mental stability of Donald Trump or his fitness for 
office.  

8. Any documents and communications relating to instructions to stop or delay 
preparation for the transition of administrations. 

9. All communications between White House personnel and General Services 
Administration (GSA) Administrator Emily Murphy or other GSA officials 
relating to “ascertainment” under the Presidential Transition Act. This includes 
but is not limited to communications discussing the recognition of Joseph Biden 
as the winner of the 2020 Presidential election. 

10. All documents and communications concerning the potential invocation of the 
Insurrection Act. 

11. From November 3, 2020, through January 20, 2021, all documents and 
communications related to martial law. 

12. All documents and communications concerning the use of Federal law 
enforcement or military personnel during voting in the 2020 Presidential election. 

13. From November 3, 2020, through January 20, 2021, all documents and 
communications related to Kashyap “Kash” Patel. 

14. From November 3, 2020, through January 20, 2021, all documents and 
communications related to John McEntee. 

(f) Other Materials Relevant to the Challenges to a Peaceful Transfer of Power 

1. Any documents and communications relating to foreign influence in the United 
States 2020 Presidential election through social media narratives and 
disinformation. 

2. All documents and communications related to the January 3, 2021, letter from 10 
former Defense Secretaries warning of use of the military in election disputes. 
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BRIEFING ROOM

Letter from Dana A. Remus, Counsel to the President, to
David Ferriero, Archivist of the United States, dated

October 8, 2021
OCTOBER 12, 2021 • STATEMENTS AND RELEASES

October 8, 2021

David Ferriero 
Archivist of the United States 
National Archives and Records Administration 700 Pennsylvania Ave., N.W. 
Washington, D.C., 20408

Dear Mr. Ferriero,

I write in response to your notification of September 8, 2021, regarding a set of documents

requested by the House Select Committee to Investigate the January 6th Attack on the United
States Capitol (the “Documents”), and provided to the White House for review pursuant to the
Presidential Records Act. After my consultations with the Office of Legal Counsel at the
Department of Justice, President Biden has determined that an assertion of executive privilege
is not in the best interests of the United States, and therefore is not justified as to any of the
Documents.
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As President Biden has stated, the insurrection that took place on January 6, and the 
extraordinary events surrounding it, must be subject to a full accounting to ensure nothing 
similar ever happens again. Congress has a compelling need in service of its legislative 
functions to understand the circumstances that led to these horrific events. The available 
evidence to date establishes a sufficient factual predicate for the Select Committee’s 
investigation: an unprecedented effort to obstruct the peaceful transfer of power, threatening 
not only the safety of Congress and others present at the Capitol, but also the principles of 
democracy enshrined in our history and our Constitution. The Documents shed light on events 
within the White House on and about January 6 and bear on the Select Committee’s need to 
understand the facts underlying the most serious attack on the operations of the Federal 
Government since the Civil War. 
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These are unique and extraordinary circumstances. Congress is examining an assault on our
Constitution and democratic institutions provoked and fanned by those sworn to protect them,
and the conduct under investigation extends far beyond typical deliberations concerning the
proper discharge of the President’s constitutional responsibilities. The constih1tional
protections of executive privilege should not be used to shield, from Congress or the public,
information that reflects a clear and apparent effort to subvert the Constitution itself.

The President’s determination applies solely to the Documents as described herein, which
were provided to the White House on September 8, 2021. We continue to review materials you
provided to the White House after that date and will respond at an appropriate time.

We understand that the former President believes that executive privilege should be asserted
with respect to a subset of the Documents. When you notify us of such an assertion, we will
respond accordingly.

Sincerely,

Dana A. Remus
Counsel to the President
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BRIEFING ROOM

Second Letter from Dana A. Remus, Counsel to the
President, to David Ferriero, Archivist of the United States,

dated October 8, 2021
OCTOBER 13, 2021 • STATEMENTS AND RELEASES

October 8, 2021

David Ferriero 
Archivist of the United States 
National Archives and Records Administration 700 Pennsylvania Ave., N.W. 
Washington, D.C., 20408

Dear Mr. Ferriero,

I write in response to your communication of October 8, 2021, informing us that former
President Trump has asserted executive privilege with regard to a subset of documents
requested by the House Select Committee to Investigate the January 6th Attack on the United
States Capitol, and requesting President Biden’s views. President Biden has considered the
former President’s assertion, and I have engaged in additional consultations with the Office of
Legal Counsel at the Department of Justice. For the same reasons described in my earlier letter,
the President maintains his conclusion that an assertion of executive privilege is not in the best
interests of the United States, and therefore is not justified as to any of the documents provided
to the White House on September 8, 2021. Accordingly, President Biden does not uphold the
former President’s assertion of privilege.

The President instructs you, in accord with Section 4(b) of Executive Order 13489, to provide
the pages identified as privileged by the former President to the Select Committee. In light of
the urgency of the Select Committee’s need for the information, the President further instructs
you to provide those pages 30 days after your notification to the former President, absent any
intervening court order.

Sincerely,

%BOB�"��3FNVT�$PVOTFM�UP�
UIF�1SFTJEFOU
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October 13, 2021

The Honorable Donald J. Trump

Dear President Trump:

After consultation with the Counsel to the President and the Acting Assistant Attorney
General for the Office of Legal Counsel, and as instructed by President Biden, I have
determined to disclose to the Select Committee the pages below, which you identified
as privileged in your letter of October 8, 2021.  Pursuant to President Biden’s
subsequent instruction and my authority under 36 C.F.R. 1270.44(g), I will deliver these
pages to the Select Committee in 30 days (on November 12, 2021), absent any
intervening court order:

● P00001

● P00002

● P00005

● P00006

● P00007-P00009

● P00010

● P00011-P00012

● P00013-P00014

● P00015

● P00016

● P00017

● P00045-P00049

● P00051

● P00053-P00058
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● P00060

● P00061

● P00121-P00122

● P00123-P00128

● P00131-P00132

Please note that pages P0004 and P00115-P00120 are not responsive to the Select
Committee’s request, and therefore I will not provide them to the Select Committee.
The remaining 90 pages covered by our August 30, 2021 notification are not subject to
any assertion of privilege, and therefore I intend to provide them to the Select
Committee today.

Sincerely,

DAVID S. FERRIERO
Archivist of the United States
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

 

   DONALD J. TRUMP, in his capacity as 

      former President of the United States,            

   

                                            Plaintiff, 

 

v. 

 

   BENNIE G. THOMPSON, in his official 

      capacity as Chairman of the Select 

      Committee to Investigate the January 6th 

      Attack on the United States Capitol, United 

      States House of Representatives, et al., 
 

                                            Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

)     No. 1:21-cv-2679 (TSC) 

) 

) 

) 

) 

) 

) 

) 

) 

 

DECLARATION OF B. JOHN LASTER 

I, B. John Laster, under 28 U.S.C. § 1746, hereby declare and state as follows:   

1. I currently serve as the Director of the White House Liaison Division of the Office of 

Legislative Archives, Presidential Libraries, and Museum Services in the National Archives 

and Records Administration (NARA).  I have held this position since February 2020.  Prior 

to this, I was the Director of the Presidential Materials Division of NARA for seven years. 

During my 25-year career with NARA, I have worked exclusively with Presidential and Vice 

Presidential records.  I hold a master’s degree in history from Auburn University and a 

bachelor’s degree in communications from Georgia Southern University. 

2. I am responsible for administering all access requests for Presidential records that have been 

transferred into NARA’s custody in accordance with the Presidential Records Act (PRA), as 

amended, 44 U.S.C. §§ 2201-2209.  
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3. The statements contained in this declaration are based upon my personal knowledge, upon 

information furnished to me in the course of my official duties, and upon conclusions and 

determinations reached and made in accordance therewith.  

The Presidential Records Act  

4. The PRA established U.S. Government ownership of all Presidential records, and requires 

that such records shall be transferred into NARA’s custody and control when the President 

leaves office.  44 U.S.C. § 2203(g).  In general, access outside NARA to the Presidential 

records of a former President is restricted (that is to say, not permitted) for five years 

following their transfer to NARA, or until NARA completes their processing and 

organization, whichever is earlier.  44 U.S.C. § 2204(b)(2).  In addition, the outgoing 

President may specify that access to records in one or more of six statutorily defined 

categories may be restricted for up to twelve years from the end of his administration.  Id. § 

2204(a).  Restrictions under 44 U.S.C. § 2204(a) and (b) work in concert with eight of the 

nine Freedom of Information Act (FOIA) exemptions to limit public access to the records.  

Id. § 2204(c).  Former President Trump applied the 12-year restrictions to each of the six 

PRA-defined categories prior to leaving office.  
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5. Section 2205 of the PRA, entitled “Exceptions to Restricted Access,” provides that

 “[p]residential records shall be made available” under certain circumstances specified in

 section 2205, “[n]otwithstanding any restrictions on access” imposed under section 2204. As

 relevant here, section 2205 directs NARA to make Presidential records available “to either

 House of Congress, or, to the extent of matter within its jurisdiction, to any committee or

 subcommittee thereof if such records contain information that is needed for the conduct of its

 business and that is not otherwise available,” 44 U.S.C. § 2205(2)(C), “subject to any rights,
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defenses, or privileges which the United States or any agency or person may invoke,” id. 

§ 2205(2).  NARA refers to section 2205 requests as “special access requests,” as distinct 

from “public access requests,” which remain subject to the restrictions imposed under section 

2204.   

6. Upon receiving a special access request from a congressional committee or subcommittee 

under section 2205 and identifying records that NARA believes are responsive, NARA then 

notifies, in accordance with its regulations, at 36 C.F.R. § 1270.44, and Executive Order 

13489, the representatives of the former and incumbent Presidents (collectively, the PRA 

Representatives) of its intent to disclose the records to the requesting committee.  NARA 

furnishes copies of the responsive records to the PRA Representatives of the incumbent and 

former Presidents, so that they can review the records and consider whether the incumbent or 

former President, respectively, should assert a constitutionally based privilege, such as 

executive privilege, against disclosure.  NARA maintains the records in the same order and 

manner of organization as they were transmitted to NARA by the outgoing administration.  

To the extent practicable and necessary, NARA informs the PRA Representatives where the 

responsive records came from, such as from a staff member’s office files.  

7. NARA follows a separate notification process when releasing Presidential records to the 

public in accordance with section 2204.  That process is governed by section 2208 of the 

PRA, and the records are also subject to the restrictions in section 2204.  

 

8. The notification to the PRA Representatives includes a time period for the review, which is 

typically 30 calendar days, although NARA’s regulations state that “[t]he Archivist [of the 

United States] may adjust any time period or deadline under this subpart, as appropriate, to 
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accommodate records requested under this section.”  36 C.F.R. § 1270.44(g).  NARA first 

notifies the representatives of the former President, and then notifies the representative of the 

incumbent President approximately one week later, which means that the representatives of 

the former President can continue their review while the incumbent review is still ongoing.  

Depending on the volume and complexity of the records and the need and expectations of the 

requesting committee, the time period allowed for review by either or both PRA 

Representatives may be extended beyond the prescribed time period, as part of an informal 

accommodations process.  In addition, under section 2(b) of Executive Order 13489, the 

incumbent President or his designee may instruct the Archivist “to extend the time period for 

a time certain[.]”  

9. Depending on the complexity of the search and the volume of responsive records, NARA 

may provide notifications to the PRA Representatives on a rolling basis (as it is doing in this 

case).  Similarly, as part of the accommodation process NARA may allow the PRA 

Representatives to conduct their review of records subject to a notification in subsets, 

allowing NARA to make rolling disclosures to the requesting committee, while the PRA 

Representatives continue to review the remaining records.  

10. In the course of their review, the PRA Representatives also may seek clarification from 

NARA on whether specific records are responsive to a request.  Upon receipt of such a 

request, NARA will examine the record(s), considering the issues raised by the PRA 

Representatives.  If NARA agrees that a record is not responsive, the record is withdrawn 

from the notification process and is not provided to the committee.   
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11. On occasion PRA Representatives may also inquire regarding the identity of the authors or

 custodians of particular records when they are not apparent from either the faces of the
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records or the surrounding files with which they were produced.  (As noted above, to the 

extent practicable, NARA informs the PRA Representatives which files responsive records 

came from.)  When it receives inquiries of this kind, NARA attempts to answer them as best 

it can with the information available to it.   

12. Prior to this case, no former or incumbent President has asserted a constitutionally based 

privilege with respect to records requested under section 2205 of the PRA.  In the past, 

concerns raised by PRA Representatives of the incumbent or former President about the 

sensitivity of responsive records, or the scope of a request, have always been addressed and 

resolved through the accommodation process.  For example, committees have on occasion 

agreed to narrow the scope of their requests, and have also agreed to restrictions on the type 

of access provided – e.g., read-only access or committee-confidential restrictions.  Such 

accommodations can be negotiated with the committee by NARA or by the PRA 

Representatives directly.  

The January 6th Committee’s Request 

13. On March 25, 2021, NARA received a special access request from the House Committee on 

Oversight and Reform and five other Committees seeking Trump Presidential records related 

to the events of January 6, 2021 (Maloney Request).  Attachment A.  On August 25, 2021, 

NARA received a request from the House Select Committee to Investigate the January 6th 

Attack on the United States Capitol (January 6th Committee) that subsumed the March 25, 

2021, Maloney Request, and made additional requests (Thompson Request).  Attachment B.  
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14. In response to these requests, NARA conducted searches of the Trump Presidential records in

 its custody and control. Although the Trump Presidential records came into NARA’s legal

 custody on January 20, 2021, due to the complex technical work needed to transfer hundreds
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of terabytes of electronic records, coupled with the limitations on advanced planning that are 

endemic to a one-term transition, it took until August 2021 for NARA to receive the vast 

majority of the electronic Trump Presidential records, with a few outstanding data sets still 

waiting to be transferred.  While these electronic records were being prepared for transfer to 

NARA, the records remained on servers controlled by the Executive Office of the President 

(EOP).  Accordingly, even though NARA has now received the vast majority of the 

electronic Trump Presidential records, NARA began its search for records responsive to the 

Thompson Request with the hard-copy records in our custody that we could initially identify 

as possibly containing responsive records.   

15. During this interim period when the electronic Trump Presidential records remained on 

EOP’s servers, NARA requested that the EOP perform a search for email records responsive 

to this request, which identified several hundred thousand potentially responsive records (out 

of a corpus of approximately 100 million emails).  NARA is now beginning to review that set 

of records to de-duplicate them and determine responsiveness.  

Notifications of Responsive Documents Issued to Date 

The First Notification 

16. On August 30, 2021, NARA provided the first notification to the PRA representatives of 

former President Trump of its intent to disclose approximately 136 pages of records 

responsive to the Thompson Request, and on September 8, 2021, NARA notified the PRA 

representative of President Biden of its intent to disclose the same records (together, the First 

Notification).  NARA subsequently withdrew seven pages of records as non-responsive to 

the request.   
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17. On October 8, 2021, former President Trump informed the Archivist, David S. Ferriero, that 

he was asserting a constitutionally based privilege over 39 pages of responsive records 

subject to the First Notification.  President Trump’s letter also asserted privilege over the 

seven pages of non-responsive records that had been withdrawn from the notification.  

Attachment C.   

18. On October 8, 2021, the Counsel to President Biden informed the Archivist that President 

Biden would not uphold former President Trump’s privilege claim and was not asserting a 

claim of privilege on any other records subject to the First Notification.  Attachment D.  Also 

on October 8, 2021, the Counsel to the President sent a second letter to the Archivist 

instructing him to provide the pages identified as privileged by former President Trump to 

the January 6th Committee 30 days after informing the former President, absent any 

intervening court order.  Attachment E.  

19. On October 13, 2021, the Archivist responded to former President Trump, informing him 

that, after consultation with the Counsel to the President and the Acting Assistant Attorney 

General for the Office of Legal Counsel, and as instructed by President Biden, NARA would 

disclose the records in the First Notification subject to former President Trump’s claim of 

privilege to the January 6th Committee in 30 calendar days (that is, on November 12, 2021) 

per 36 C.F.R. 1270.44(g), absent any intervening court order.  Attachment F.  The 

Archivist’s letter further noted that the seven pages NARA had deemed non-responsive 

would not be provided. 

20. On October 13, 2021, NARA disclosed to the January 6th Committee the 90 pages of records 

in the First Notification that were not subject to any claim of privilege.  
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The Second and Third Notifications 

21. On September 9, 2021, NARA provided the second notification to the PRA Representatives 

of former President Trump of its intent to disclose approximately 742 pages of records 

responsive to the Thompson Request, and on September 16, 2021, NARA notified the PRA 

Representatives of President Biden of its intent to disclose the same records (together, the 

Second Notification).   

22. On September 16, 2021, NARA provided a third notification to the PRA Representatives of 

former President Trump of its intent to disclose approximately 146 pages of records 

responsive to the Thompson Request, and on September 23, 2021, NARA notified the PRA 

Representatives of President Biden of its intent to disclose the same records (together, the 

Third Notification).   

23. On October 17, 2021, the Counsel to the President – as the incumbent President’s designee – 

instructed the Archivist to extend the incumbent’s review period for the Second Notification 

by one week to coincide with the end of the review period for the Third Notification, and the 

PRA Representatives of former President Trump were afforded the same extension of time to 

complete their review of records under the Second Notification.  

24. On October 22, 2021, former President Trump informed the Archivist that he was asserting a 

constitutionally based privilege over 724 of the 885 pages of responsive records subject to 

the Second and Third Notifications.  Attachment G.  (NARA had previously withdrawn three 

pages from the Second Notification, because they were not Presidential records.)  
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25. On October 25, 2021, the Counsel to President Biden informed the Archivist that President 

Biden would not uphold former President Trump’s privilege claim and was not asserting a 

claim of privilege on any records subject to the Second and Third Notifications and 

instructing him to provide the pages identified as privileged by former President Trump to 

the January 6th Committee 30 days after informing the former President, absent any 

intervening court order.  Attachment H.  The Counsel to President Biden further explained 

that, in the course of an accommodation process between Congress and the Executive 

Branch, the Select Committee had agreed to defer its request for 50 pages of responsive 

records.  

26. On October 27, 2021, the Archivist responded to former President Trump, informing him 

that, after consultation with the Counsel to the President and the Acting Assistant Attorney 

General for the Office of Legal Counsel, and as instructed by President Biden, NARA would 

disclose the records in the Second and Third Notifications subject to former President 

Trump’s claim of privilege to the January 6th Committee in 30 calendar days (that is, on 

November 26, 2021), per 36 C.F.R. 1270.44(g), absent any intervening court order. 

Attachment I.  

Further Notifications 

27. On October 15, 2021, NARA provided the fourth notification to the PRA Representatives of 

former President Trump of its intent to disclose 551 pages of records responsive to the 

Thompson Request, and on October 22, 2021, NARA notified the PRA Representatives of 

President Biden of its intent to disclose the same records (together, the Fourth Notification).   
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28. NARA anticipates providing multiple additional notifications for electronic records, 

including email, digital photographs, and additional hard copy records, on a rolling basis as it 

is able to locate responsive records. 

General Nature of the Responsive Records Identified To Date 

29. I discuss below the general categories of records included in the First, Second, and Third 

Notifications over which former President Trump has made particularized assertions of 

executive privilege.  The following is not intended as a detailed description of these records 

on a page-by-page or even document-by-document basis. 

30. First Notification:  The First Notification includes 136 pages of records transferred to NARA 

from (i) the files of Chief of Staff Mark Meadows, (ii) the files of Senior Advisor to the 

President Stephen Miller, (iii) the files of Deputy Counsel to the President Patrick Philbin, 

(iv) the White House Daily Diary, which is a chronological record of the President’s 

movements, phone calls, trips, briefings, meetings, and activities, (v) the White House Office 

of Records Management, and (vi) the files of Brian de Guzman, Director of White House 

Information Services. 

31. President Trump made particularized assertions of executive privilege over 46 of these 136 

pages of records (including seven pages of records that, as noted above, had been removed as 

non-responsive).  He asserted privilege over: (i) daily presidential diaries, schedules, 

appointment information showing visitors to the White House, activity logs, call logs, and 

switchboard shift-change checklists showing calls to the President and Vice President, all 

specifically for or encompassing January 6, 2021 (30 pages); (ii) drafts of speeches, remarks, 

and correspondence concerning the events of January 6, 2021 (13 pages); and (iii) three 

handwritten notes concerning the events of January 6 from Mr. Meadows’ files (3 pages).   
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32.  Second Notification:  The Second Notification includes 742 pages of records transferred to 

NARA from: (i) the files of Chief of Staff Mark Meadows; (ii) the White House Office of the 

Executive Clerk; (iii) files from the White House Oval Office Operations; (iv) the files of 

White House Press Secretary Kayleigh McEnany; and (v) Senior Advisor to the President 

Stephen Miller. 

33.  President Trump made particularized assertions of executive privilege over 656 of these 742 

pages of records.  He asserted privilege over: (i) pages from multiple binders containing 

proposed talking points for the Press Secretary, interspersed with a relatively small number 

of related statements and documents, principally relating to allegations of voter fraud, 

election security, and other topics concerning the 2020 election (629 pages); (ii) presidential 

activity calendars and a related handwritten note for January 6, 2021, and for January 2021 

generally, including January 6 (11 pages); (iii) draft text of a presidential speech for the 

January 6, 2021, Save America March (10 pages); (iv) a handwritten note from former Chief 

of Staff Mark Meadows’ files listing potential or scheduled  briefings and telephone calls 

concerning the January 6 certification and other election issues (2 pages); and (v) a draft 

Executive Order on the topic of election integrity (4 pages).  

34. Third Notification:  The Third Notification includes 146 pages of records transferred to 

NARA from (i) the White House Office of the Executive Clerk and (ii) the files of Deputy 

White House Counsel Patrick Philbin. 

35. President Trump made particularized assertions of executive privilege over 68 of these 146 

pages of records.  He asserted privilege over: (i) a draft proclamation honoring the Capitol 

Police and deceased officers Brian Sicknick and Howard Liebengood, and related emails 
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from the files of the Office of the Executive Clerk (53 pages); and (ii) records from the files 

of Deputy White House Counsel Patrick Philbin, including a memorandum apparently 

originating outside the White House regarding a potential lawsuit by the United States 

against several states President Biden won (4 pages), an email chain originating from a state 

official regarding election-related issues (3 pages), talking points on alleged election 

irregularities in one Michigan county (3 pages), a document containing presidential findings 

concerning the security of the 2020 presidential election and ordering various actions (3 

pages), and notes apparently indicating from whom some of the foregoing were sent (2 

pages).  

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and 

correct.  

 

Executed this 29th day of October, 2021 

 

_______________________________________ 

  B. JOHN LASTER 

BILLY LASTER Digitally signed by BILLY LASTER 
Date: 2021.10.29 19:46:23 -04'00'
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ATTACHMENT A 
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ATTACHMENT B 
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August 25, 2021 

 
The Honorable David S. Ferriero 
Archivist of the United States 
U.S. National Archives and Records Administration  
700 Pennsylvania Avenue, NW  
Washington, DC 20408  
 
Dear Mr. Ferriero: 

The Select Committee to Investigate the January 6th Attack on the United States Capitol is 
examining the facts, circumstances, and causes of the January 6th attack. Our Constitution 
provides for a peaceful transfer of power, and this investigation seeks to evaluate threats to that 
process, identify lessons learned, and recommend laws, policies, procedures, rules, or regulations 
necessary to protect our Republic in the future. Pursuant to the Presidential Records Act (44 
U.S.C. § 2205(2)(C)), and House Resolution 503, the Select Committee requests that you 
produce the documents described in the attached schedule from the Executive Office of the 
President (EOP) and the Office of the Vice President (OVP) in your custody, control, or 
possession.  

Given the urgent nature of our request, we ask that you expedite your consultation and 
processing times pursuant to your authority under 36 C.F.R. § 1270.44(g). We have some 
concern about the delay in producing documents requested this past March, and we want to assist 
your prompt production of materials. We look forward to discussing ways in which we can do 
that. Toward that end, we request that NARA meet expeditiously with Select Committee 
investigative staff to discuss production priorities.  

This is our first request for materials, and we anticipate additional requests as our investigation 
continues. Please produce this information to the Select Committee no later than September 9, 
2021. An attachment to this letter provides additional instructions for responding to the Select 
Committee’s request. 

If you have questions, please contact Select Committee investigative staff at 202-225-7800.  
 
Sincerely, 

 
 

__________________________ 
Bennie G. Thompson 
Chairman 
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DOCUMENT SCHEDULE 

Pending Requests 

The Select Committee reiterates the requests made in the March 25, 2021,1 correspondence from 
multiple committees of the House of Representatives, which the Select Committee subsequently 
joined, for documents and communications received, prepared, or sent between December 1, 
2020, and January 20, 2021, relating to the counting of the electoral college vote on January 6, 
2021, the potential for demonstrations, violence, or attacks in the National Capital Region on or 
around January 6, 2021, and the events or aftermath of January 6, 2021.  

Those March 25, 2021, requests include but are not limited to: 

1. All documents and communications relating in any way to remarks made by Donald 
Trump or any other persons on January 6, including Donald Trump’s and other speakers’ 
public remarks at the rally on the morning of January 6, and Donald Trump’s Twitter 
messages throughout the day. 

2. All calendars, schedules, and movement logs regarding meetings or events attended by 
President Trump, including the identity of any individuals in attendance, whether virtual 
or in-person, on January 6, 2021. 

3. All documents and communications regarding the movements and protection of Vice 
President Pence on January 6, 2021. 

4. All video communications recorded of the President speaking on January 6, 2021, and all 
documents and communications related thereto, including communications involving the 
President or any other officials or employees in the Executive Office of the President or 
the Office of the Vice President. This request specifically includes videos of 
communications released to the public and communications recorded but not released to 
the public, any documents or other communications identifying or discussing the content 
of those videos. 

5. All photographs, videos, or other media, including any digital time stamps for such 
media, taken or recorded within the White House on January 6, 2021, or taken of the 
crowd assembled for the rally on the morning of January 6, and all communications or 
other documents related to that media. 

 
1 Letter from Chairwoman Carolyn B. Maloney, House Committee on Oversight and Reform, et al., to 

David Ferriero, Archivist, National Archives (March 25, 2021) (online at 
https://oversight house.gov/sites/democrats.oversight.house.gov/files/2021-03-
25.House%20Committees%20to%20Agencies%20re%20Jan%206%20Attack.pdf). 

Case 1:21-cv-02769-TSC   Document 21-1   Filed 10/30/21   Page 19 of 57

138

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 138 of 287



The Honorable David Ferriero 
Page 3 
 

 
 

6. All photographs, videos, or other media, including any digital time stamps for such 
media, taken or recorded of Vice President Mike Pence or any individuals accompanying 
him, on January 6, 2021. 

7. All documents and communications within the White House on January 6, 2021, relating 
in any way to the following: 

• the January 6, 2021, rally; 
• the January 6, 2021, march to the Capitol; 
• the January 6, 2021, violence at the Capitol; 
• any aspect of the Joint Session where Congress was counting electoral votes; 
• any legal, political, or other strategy regarding the counting of electoral votes; 
• Donald J. Trump; 
• Vice President Pence; 
• the President’s tweets, speech, any other public communications on that date; 
• the President’s recording of video for release on that date and any outtakes; 
• reactions, summaries, or characterizations of any public speeches or other 

communications by Donald Trump or other public speakers on that date; 
• efforts to persuade the President to deliver any particular message to people at or 

near the Capitol; 
• Sarah Matthews; 
• Hope Hicks; 
• Mark Meadows; 
• Dan Scavino; 
• Pat Cipollone; 
• Marc Short; 
• Patrick Philbin; 
• Eric Herschmann; 
• Stephan Miller; 
• Greg Jacob; 
• Matthew Pottinger; 
• Keith Kellogg; 
• Robert O’Brien; 
• Peter Navarro; 
• Ben Williamson; 
• Cassidy Hutchinson; 
• Molly Michael; 
• Nicholas “Nick” Luna; 
• Judd Deere; 
• Kayleigh McEnany; 
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• Ivanka Trump; 
• Eric Trump; 
• Lara Trump; 
• Donald Trump, Jr.; 
• Jared Kushner; 
• Melania Trump; 
• Kimberly Guilfoyle; 
• Steve Bannon; 
• Michael Flynn; 
• Rudolph “Rudy” Giuliani; 
• Roger Stone; 
• any Member of Congress or congressional staff; or 
• the Department of Defense, the Department of Justice, the Department of 

Homeland Security, the Department of the Interior, or any element of the National 
Guard. 
 

8. All White House visitor records on January 6, 2021. 

9. All documents and communications regarding the movement of the President on January 
6, 2021. 

10. All call logs and telephone records identifying calls placed to or from any individuals 
identified in (7) above. 

11. All schedules for any individuals identified in (7) above on January 6, 2021, and all 
documents relating to such meetings, including memoranda, read-aheads, and summaries 
of such meetings. 

12. All documents and communications received, prepared, or sent by any official within the 
White House Situation Room and the White House Operations Center on January 6, 
2021, including but not limited to any communication logs, situation reports, and watch 
officer notes. 

Additional Requests 

In addition, to the extent not included in the scope of the March 25, 2021, request, and as a 
supplement to the requests previously made on March 25, 2021, we hereby make the following 
additional requests.  

(a) Planning by the White House and Others for Legal or Other Strategies to Delay, Halt, 
or Otherwise Impede the Electoral Count 
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1. From April 1, 2020, through January 20, 2021, all documents and 
communications related to efforts, plans, or proposals to contest the 2020 
Presidential election results. 

2. From April 1, 2020, through January 20, 2021, all documents and 
communications related to plans, efforts, or discussions regarding the electoral 
count (including plans, efforts, or discussions regarding delaying or impeding the 
electoral count). 

3. All documents and communications concerning the role of the Vice President as 
the Presiding Officer in the certification of the votes of the electoral college. 

4. From November 3, 2020, through January 20, 2021, all documents and 
communications referring or relating to the 2020 election results between White 
House officials and officials of State Governments. This includes, but is not 
limited to, communications with the following individuals and their staff and 
subordinates: 

• Doug Ducey, 
• Brian Kemp, 
• Brad Raffensperger, 
• Ken Paxton, 
• Frances Watson, 
• Mike Shirkey, 
• Lee Chatfield, or 
• Monica Palmer. 

 
5. From April 1, 2020, through January 20, 2021, all documents and 

communications related to the 2020 election results, to or from one or more of the 
following individuals: Rudolph “Rudy” Giuliani, Justin Clark, Matt Morgan, 
Sidney Powell, Kurt Olsen, or Cleta Mitchell. 

6. From April 1, 2020, through January 20, 2021, all documents and 
communications related to the 2020 Presidential election, including forecasting, 
polling, or results, and which are authored, presented by, or related in any way to 
the following individuals: Anthony “Tony” Fabrizio, Brad Parscale, Bill Stepien, 
Corey Lewandowski, or Jason Miller. 

7. All documents and communications to or from David Bossie relating to 
questioning the validity of the 2020 election results. 

8. All documents and communications referring or relating to court decisions, 
deliberations, or processes involving challenges to the 2020 Presidential election. 
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9. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to the State of Texas and litigation concerning the 2020 
Presidential election. 

10. From November 3, 2020, through December 31, 2020, all documents and 
communications relating to an amicus brief concerning litigation involving the 
State of Texas.  

11. All documents and communications relating to decisions of the United States 
Supreme Court issued on December 8, 2020, and December 11, 2020. 

12. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to Justin Riemer and the electoral count or litigation 
concerning the 2020 Presidential election. 

13. All documents and communications referring or relating to QAnon, the Proud 
Boys, Stop the Steal, Oath Keepers, or Three Percenters concerning the 2020 
election results, or the counting of the electoral college vote on January 6, 2021. 

14. Any documents and communications relating to election machinery or software 
used in the 2020 election, including but not limited to communications relating to 
Dominion Voting Systems Corporation. 

15. From November 3, 2020, through January 19, 2021, all documents and 
communications concerning the resignation of any White House personnel or any 
politically appointed personnel of any Federal department or agency (including 
the resignation of any member of the President’s Cabinet) and mentioning the 
2020 Presidential election or the events of January 6, 2021. 

16. All documents and communications concerning prepared remarks for a speech by 
Donald Trump on November 3, 2020, or November 4, 2020. 

17. All documents and communications to or from John Eastman from November 3, 
2020, through January 20, 2021. 

18. All documents and communications relating to allegations of election fraud or to 
challenging, overturning, or questioning the validity of the 2020 Presidential 
election, and involving personnel of the Department of Justice, including any one 
or more of the following individuals: Jeffrey Rosen, Richard Donoghue, Steven 
Engel, Jeffrey Wall, Patrick Hovakimian, Byung J. “BJay” Pak, Bobby Christine, 
or Jeffrey Clark. 
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19. All documents and communications relating to allegations of election fraud or to 
challenging, overturning, or questioning the validity of the 2020 Presidential 
election and Chris Christie. 

20. All documents and communications relating to the results of the 2020 Presidential 
election and Peter Navarro. 

21. All documents and communications relating to challenging, overturning, or 
questioning the validity of the 2020 Presidential election and William Barr. 

(b) Recruitment, Planning, Coordination, and Other Preparations for the Rallies Leading 
up to and Including January 6th and the Violence on January 6th 
 

1. All documents and communications relating to planned protests, marches, public 
assemblies, rallies, or speeches in Washington, DC, on November 14, 2020, 
December 12, 2020, January 5, 2021, and January 6, 2021. 

2. All documents and communications related to security of the Capitol or other 
Federal facilities on January 5, 2021, and January 6, 2021. 

3. All documents and communications concerning Donald Trump’s statement on 
September 29, 2020, for the Proud Boys to “stand back and stand by.” 

 
4. From December 1, 2020, through January 20, 2021, any documents and 

communications involving White House personnel and any Member of Congress, 
referring or relating to (a) civil unrest, violence, or attacks at the Capitol; (b) 
challenging, overturning, or questioning the validity of the 2020 election results; 
(c) the counting of the electoral college vote on January 6, 2021; or (d) appealing 
the decisions of courts related to the 2020 Presidential election.  

5. All documents and communications related to social media information 
monitored, gathered, reviewed, shared, or analyzed by White House personnel on 
January 6, 2021. 

6. All documents and communications related to any plan for the President to march 
or walk to the Capitol on January 6, 2021. This request includes any such 
documents or communications related to a decision not to march or walk to the 
Capitol on January 6, 2021. 

7. From April 1, 2020, through January 20, 2021, all documents and 
communications concerning the 2020 election and relating to the following 
individuals: 

▪ Cindy Chafian, 
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▪ Greg Locke, 
▪ Robert Patrick Lewis, 
▪ Chris Lippe, 
▪ Tracy Diaz, 
▪ Alex Phillips, 
▪ Bianca Gracia, 
▪ Ali Alexander, 
▪ Brandon Straka, 
▪ Rose Tennet, 
▪ Ed Martin, 
▪ Vernon Jones, 
▪ Cordie Williams, 
▪ Michael Flynn, 
▪ Alex Jones, 
▪ Owen Schroyer, 
▪ Karyn Turk, 
▪ Scott Presler, 
▪ Rogan O’Handley, 
▪ Christie Hutcherson, 
▪ Gina Loudon, 
▪ Jack Posobiec, 
▪ Bryson Grey, 
▪ Angela Stanton King, 
▪ Brian Gibson, 
▪ George Papadopoulos, 
▪ Julio Gonzalez, 
▪ Bernard Kerik, 
▪ Mark Burns, 
▪ Roger Stone, 
▪ George Flynn, 
▪ Tom Van Flein, 
▪ Doug Logan, 
▪ Katrina Pierson, 
▪ Amy Kremer,  
▪ Dustin Stockton, 
▪ Enrique Tarrio,  
▪ Kenneth Harrelson,  
▪ Caroline Wren, or 
▪ Michael Coudrey. 

 
(c)  Information Donald Trump Received Following the Election Regarding the Election 

Outcome, and What He Told the American People About the Election 
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1. From November 3, 2020, to January 20, 2021, all documents and communications 
reporting, summarizing, or detailing the voting returns and election results of the 
2020 Presidential election. 

2. All documents and communications related to Donald Trump’s response to the 
election results of the 2020 Presidential election, including but not limited to any 
planned public remarks.  

3. All documents and communications regarding a November 9, 2020, memorandum 
from Attorney General William Barr concerning investigation of voter fraud 
allegations.  

4. All documents and communications relating to voting machines or software used 
in the 2020 election and their control or manipulation through thermostats.  

5. From April 1, 2020, through January 20, 2021, all documents and 
communications relating to challenging the validity of the 2020 election, to, from, 
or mentioning Mike Lindell.  

6. From April 1, 2020, through January 20, 2021, all documents and 
communications relating to challenging the validity of the 2020 election, to, from, 
or mentioning Doug Logan.  

7. From November 3, 2020, through January 20, 2021, all documents and 
communications related to prepared public remarks and actual public remarks of 
Donald Trump. 

(d) What the President Knew About the Election’s Likely Outcome Before the Election 
Results and How He Characterized the Validity of the Nation’s Election System 

1. From April 1, 2020, through November 3, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows containing 
information predicting that Donald Trump would or might lose the 2020 
Presidential election.  

2. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows relating to mail-in 
ballots and their effect or predicted effect on results of the election or the timing 
of election-related news or decisions.  

3. From November 3, 2020, through November 5, 2020, all documents and 
communications provided to Donald Trump or Mark Meadows relating to 
projected election results of the 2020 Presidential election.  
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4. From April 1, 2020, through January 20, 2021, all documents provided to Donald 
Trump or Mark Meadows reviewing, assessing, or reporting on the security of 
election systems in the United States. 

5. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows regarding 
purported election irregularities, election-related fraud, or other election-related 
malfeasance. 

6. From April 1, 2020, through January 20, 2021, all documents and 
communications provided to Donald Trump or Mark Meadows referring to a 
stolen election, stealing the election, or a “rigged” election.  

(e) Responsibilities in the Transfer of Power and the Obligation to Follow the Rule of Law 

1. All documents and communications relating to legal advice or legal analysis of, or 
compliance with, the constitutional process for certifying the electoral vote. This 
includes, but is not limited to, communications with and from the following 
individuals: 

• Pat Cipollone, 
• Patrick Philbin, 
• Eric Herschmann, 
• John Eastman, or 
• Greg Jacobs. 

2. All documents and communications on January 6, 2021, related to Mark Milley, 
Christopher Miller, Kashyap “Kash” Patel, or Ryan McCarthy. 

3. From January 6, 2021, through January 20, 2021, all documents and 
communications related to the events of January 6, 2021, and Mark Milley, 
Christopher Miller, Kashyap “Kash” Patel, or Ryan McCarthy. 

4. From November 3, 2020, through January 20, 2021, all documents and 
communications concerning the potential or actual changes in personnel at the 
following departments and agencies: 

•  The Department of Defense, within the Office of the Secretary and the 
Joint Chiefs of Staff. This should include, but is not limited to, such 
documents and communications concerning the following individuals: 

o Mark Esper, 
o Mark Milley, 
o Christopher Miller, 
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o Kashyap “Kash” Patel, 
o James Anderson, 
o Anthony Tata, 
o Ezra Cohen-Watnick, 
o Joseph Kernan, or  
o John McEntee 

•  The Department of Justice. This should include, but is not limited to, such 
documents and communications concerning the following individuals: 

o Jeffrey Rosen, 
o Richard Donoghue, 
o Jeffrey Clark, or 
o John McEntee 

• The Federal Bureau of Investigation. This should include, but is not 
limited to, such documents and communications concerning the following 
individuals: 

o Kashyap “Kash” Patel, 
o Christopher Wray, or 
o John McEntee. 

• The Central Intelligence Agency. This should include, but is not limited 
to, such documents and communications concerning the following 
individuals: 

o Kashyap “Kash” Patel, 
o Gina Haspel, 
o Vaughn Bishop, or 
o John McEntee. 

• The Department of Homeland Security (including the United States Secret 
Service). This should include, but is not limited to, such documents and 
communications concerning the following individuals: 

o Chad Wolf, or 
o John McEntee. 

5. From November 3, 2020, through January 20, 2021, all documents and 
communications relating to Jeffrey Clark. 

6. From November 3, 2020, through January 20, 2021, all documents and 
communications related to the Twenty-Fifth Amendment to the U.S. Constitution. 
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7. From January 6, 2021, through January 20, 2021, all documents and 
communications related to the mental stability of Donald Trump or his fitness for 
office.  

8. Any documents and communications relating to instructions to stop or delay 
preparation for the transition of administrations. 

9. All communications between White House personnel and General Services 
Administration (GSA) Administrator Emily Murphy or other GSA officials 
relating to “ascertainment” under the Presidential Transition Act. This includes 
but is not limited to communications discussing the recognition of Joseph Biden 
as the winner of the 2020 Presidential election. 

10. All documents and communications concerning the potential invocation of the 
Insurrection Act. 

11. From November 3, 2020, through January 20, 2021, all documents and 
communications related to martial law. 

12. All documents and communications concerning the use of Federal law 
enforcement or military personnel during voting in the 2020 Presidential election. 

13. From November 3, 2020, through January 20, 2021, all documents and 
communications related to Kashyap “Kash” Patel. 

14. From November 3, 2020, through January 20, 2021, all documents and 
communications related to John McEntee. 

(f) Other Materials Relevant to the Challenges to a Peaceful Transfer of Power 

1. Any documents and communications relating to foreign influence in the United 
States 2020 Presidential election through social media narratives and 
disinformation. 

2. All documents and communications related to the January 3, 2021, letter from 10 
former Defense Secretaries warning of use of the military in election disputes. 
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Responding to the Select Committee to Investigate the January 6th Attack on the United 
States Capitol’s Document Requests 

 

1. In complying with this request, produce all responsive documents, regardless of 
classification level, that are in your possession, custody, or control, whether held by 
you or your past or present agents, employees, and representatives acting on your 
behalf. Produce all documents that you have a legal right to obtain, that you have a 
right to copy, or to which you have access, as well as documents that you have 
placed in the temporary possession, custody, or control of any third party. 

 
2. Requested documents, and all documents reasonably related to the requested 

documents, should not be destroyed, altered, removed, transferred, or otherwise 
made inaccessible to the Select Committee to Investigate the January 6th Attack on 
the United States Capitol (“Committee’). 

 
3. In the event that any entity, organization, or individual denoted in this request is or 

has been known by any name other than that herein denoted, the request shall be 
read also to include that alternative identification. 

 
4. The Committee’s preference is to receive documents in a protected 

electronic form (i.e., password protected CD, memory stick, thumb drive, or 
secure file transfer) in lieu of paper productions.  With specific reference to 
classified material, you will coordinate with the Committee’s Security 
Officer to arrange for the appropriate transfer of such information to the 
Committee.  This includes but is not necessarily limited to: a) identifying 
the classification level of the responsive document(s); and b) coordinating 
for the appropriate transfer of any classified responsive document(s). 

 
5. Electronic document productions should be prepared according to the 

following standards: 
 

a. If the production is completed through a series of multiple partial 
productions, field names and file order in all load files should match. 

 
b. All electronic documents produced to the Committee should include the 

following fields of metadata specific to each document, and no 
modifications should be made to the original metadata: 

 
BEGDOC, ENDDOC, TEXT, BEGATTACH, ENDATTACH, 
PAGECOUNT, CUSTODIAN, RECORDTYPE, DATE, TIME, 
SENTDATE, SENTTIME, BEGINDATE, BEGINTIME, ENDDATE, 
ENDTIME, AUTHOR, FROM, CC, TO, BCC, SUBJECT, TITLE, 
FILENAME, FILEEXT, FILESIZE, DATECREATED, TIMECREATED, 
DATELASTMOD, TIMELASTMOD, INTMSGID, INTMSGHEADER, 
NATIVELINK, INTFILPATH, EXCEPTION, BEGATTACH.
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6. Documents produced to the Committee should include an index describing the 

contents of the production. To the extent more than one CD, hard drive, memory 
stick, thumb drive, zip file, box, or folder is produced, each should contain an 
index describing its contents. 

 
7. Documents produced in response to this request shall be produced together with 

copies of file labels, dividers, or identifying markers with which they were 
associated when the request was served. 

 
8. When you produce documents, you should identify the paragraph(s) or request(s) 

in the Committee’s letter to which the documents respond. 
 

9. The fact that any other person or entity also possesses non-identical or identical 
copies of the same documents shall not be a basis to withhold any information. 

 
10. The pendency of or potential for litigation shall not be a basis to 

withhold any information. 
 

11. In accordance with 5 U.S.C.§ 552(d), the Freedom of Information Act (FOIA) 
and any statutory exemptions to FOIA shall not be a basis for withholding any 
information. 

 
12. Pursuant to 5 U.S.C. § 552a(b)(9), the Privacy Act shall not be a basis for 

withholding information. 
 

13. If compliance with the request cannot be made in full by the specified return date, 
compliance shall be made to the extent possible by that date. An explanation of 
why full compliance is not possible shall be provided along with any partial 
production, as well as a date certain as to when full production will be satisfied. 

 
14. In the event that a document is withheld on any basis, provide a log containing the 

following information concerning any such document: (a) the reason it is being 
withheld, including, if applicable, the privilege asserted; (b) the type of document; 
(c) the general subject matter; (d) the date, author, addressee, and any other 
recipient(s); (e) the relationship of the author and addressee to each other; and (f) 
the basis for the withholding. 

 
15. If any document responsive to this request was, but no longer is, in your 

possession, custody, or control, identify the document (by date, author, subject, 
and recipients), and explain the circumstances under which the document ceased 
to be in your possession, custody, or control.  Additionally, identify where the 
responsive document can now be found including name, location, and contact 
information of the entity or entities now in possession of the responsive 
document(s). 
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16. If a date or other descriptive detail set forth in this request referring to a document 
is inaccurate, but the actual date or other descriptive detail is known to you or is 
otherwise apparent from the context of the request, produce all documents that 
would be responsive as if the date or other descriptive detail were correct. 

 
17. This request is continuing in nature and applies to any newly-discovered 

information. Any record, document, compilation of data, or information not 
produced because it has not been located or discovered by the return date shall be 
produced immediately upon subsequent location or discovery. 

 
18. All documents shall be Bates-stamped sequentially and produced sequentially. 

 
19. Upon completion of the production, submit a written certification, signed by you or 

your counsel, stating that: (1) a diligent search has been completed of all 
documents in your possession, custody, or control that reasonably could contain 
responsive documents; and 
(2) all documents located during the search that are responsive have been produced 
to the Committee. 

 
Definitions 

 

1. The term “document” means any written, recorded, or graphic matter of any nature 
whatsoever, regardless of classification level, how recorded, or how 
stored/displayed (e.g. on a social media platform) and whether original or copy, 
including, but not limited to, the following: memoranda, reports, expense reports, 
books, manuals, instructions, financial reports, data, working papers, records, notes, 
letters, notices, confirmations, telegrams, receipts, appraisals, pamphlets, 
magazines, newspapers, prospectuses, communications, electronic mail (email), 
contracts, cables, notations of any type of conversation, telephone call, meeting or 
other inter-office or intra-office communication, bulletins, printed matter, computer 
printouts, computer or mobile device screenshots/screen captures, teletypes, 
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts, 
estimates, projections, comparisons, messages, correspondence, press releases, 
circulars, financial statements, reviews, opinions, offers, studies and investigations, 
questionnaires and surveys, and work sheets (and all drafts, preliminary versions, 
alterations, modifications, revisions, changes, and amendments of any of the 
foregoing, as well as any attachments or appendices thereto), and graphic or oral 
records or representations of any kind (including without limitation, photographs, 
charts, graphs, microfiche, microfilm, videotape, recordings and motion pictures), 
and electronic, mechanical, and electric records or representations of any kind 
(including, without limitation, tapes, cassettes, disks, and recordings) and other 
written, printed, typed, or other graphic or recorded matter of any kind or nature, 
however produced or reproduced, and whether preserved in writing, film, tape, disk, 
videotape, or otherwise. A document bearing any notation not a part of the original 
text is to be considered a separate document. A draft or non-identical copy is a 
separate document within the meaning of this term. 
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2. The term “communication” means each manner or means of disclosure or 
exchange of information, regardless of means utilized, whether oral, electronic, 
by document or otherwise, and whether in a meeting, by telephone, facsimile, 
mail, releases, electronic message including email (desktop or mobile device), text 
message, instant message, MMS or SMS message, message application, through a social 
media or online platform, or otherwise. 

 
3. The terms “and” and “or” shall be construed broadly and either conjunctively or 

disjunctively to bring within the scope of this request any information that might 
otherwise be construed to be outside its scope. The singular includes plural number, 
and vice versa. The masculine includes the feminine and neutral genders. 

 
4. The term “including” shall be construed broadly to mean “including, but not limited 

to.” 
 

5. The term “Company” means the named legal entity as well as any units, firms, 
partnerships, associations, corporations, limited liability companies, trusts, 
subsidiaries, affiliates, divisions, departments, branches, joint ventures, 
proprietorships, syndicates, or other legal, business or government entities over 
which the named legal entity exercises control or in which the named entity has any 
ownership whatsoever. 

 
6. The term “identify,” when used in a question about individuals, means to 

provide the following information: (a) the individual’s complete name and title; 
(b) the individual’s business or personal address and phone number; and (c) 
any and all known aliases. 

 
7. The term “related to” or “referring or relating to,” with respect to any given 

subject, means anything that constitutes, contains, embodies, reflects, identifies, 
states, refers to, deals with, or is pertinent to that subject in any manner 
whatsoever. 

 
8. The term “employee” means any past or present agent, borrowed employee, 

casual employee, consultant, contractor, de facto employee, detailee, 
assignee, fellow, independent contractor, intern, joint adventurer, loaned 
employee, officer, part-time employee, permanent employee, provisional 
employee, special government employee, subcontractor, or any other type of 
service provider. 

 
9. The term “individual” means all natural persons and all persons or entities 

acting on their behalf. 
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October 13, 2021

The Honorable Donald J. Trump

Dear President Trump:

After consultation with the Counsel to the President and the Acting Assistant Attorney
General for the Office of Legal Counsel, and as instructed by President Biden, I have
determined to disclose to the Select Committee the pages below, which you identified
as privileged in your letter of October 8, 2021.  Pursuant to President Biden’s
subsequent instruction and my authority under 36 C.F.R. 1270.44(g), I will deliver these
pages to the Select Committee in 30 days (on November 12, 2021), absent any
intervening court order:

● P00001

● P00002

● P00005

● P00006

● P00007-P00009

● P00010

● P00011-P00012

● P00013-P00014

● P00015

● P00016

● P00017

● P00045-P00049

● P00051

● P00053-P00058
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● P00060

● P00061

● P00121-P00122

● P00123-P00128

● P00131-P00132

Please note that pages P0004 and P00115-P00120 are not responsive to the Select
Committee’s request, and therefore I will not provide them to the Select Committee.
The remaining 90 pages covered by our August 30, 2021 notification are not subject to
any assertion of privilege, and therefore I intend to provide them to the Select
Committee today.

Sincerely,

DAVID S. FERRIERO
Archivist of the United States
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October 27, 2021

The Honorable Donald J. Trump

Dear President Trump:

After consultation with the Counsel to the President and the Acting Assistant Attorney
General for the Office of Legal Counsel, and as instructed by President Biden, I have
determined to disclose to the House Select Committee to Investigate the January 6th
Attack on the United States Capital (“Select Committee”) the 724 pages from the
Second and Third Notifications that you identified as privileged in your letter of October
21, 2021.  Pursuant to President Biden’s subsequent instruction and my authority under
36 C.F.R. 1270.44(g), I will deliver these pages to the Select Committee 30 days from
today (November 26, 2021), absent any intervening court order.

As your letter notes, NARA has determined that the pages numbered P000443-P000445
are not Presidential records, and we have therefore withdrawn these pages from the
Second Notification.  As your letter further notes, the pages numbered
P000143-P000179, P000398, and P000879-P000890 have been deferred from final
consideration and thus will not be provided to the Select Committee at this time.  I will
provide to the Select Committee in short order the remaining 111 pages that are not
subject to an assertion of privilege.

Sincerely,

DAVID S. FERRIERO
Archivist of the United States
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

 )  
DONALD J. TRUMP, )  
 )  

Plaintiff, )  
 )  

v. ) 
) 

Civil Action No. 21-cv-2769 (TSC) 
 

 )  
BENNIE G. THOMPSON, in his official 
capacity as Chairman of the United States 
House Select Committee to Investigate the 
January 6th Attack on the United States 
Capitol, et al.,  

) 
) 

) 
) 
) 

 

 )  

Defendants. )  
 )  

 
MEMORANDUM OPINION 

 On January 6, 2021, hundreds of rioters converged on the U.S. Capitol.  They scaled 

walls, demolished barricades, and smashed windows in a violent attempt to gain control of the 

building and stop the certification of the 2020 presidential election results.  This unprecedented 

attempt to prevent the lawful transfer of power from one administration to the next caused 

property damage, injuries, and death, and for the first time since the election of 1860, the transfer 

of executive power was distinctly not peaceful. 

The question of how that day’s events came about and who was responsible for them is 

not before the court.  Instead, the present dispute involves purely legal questions that, though 

difficult and important to our government’s functioning, are comparatively narrow in scope.  

Plaintiff—former President Donald J. Trump—challenges the legality of a U.S. House of 

Representatives Select Committee’s requests for certain records maintained by the National 
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Archives and Records Administration (“NARA”) pursuant to the Presidential Records Act.  

Plaintiff argues that the Committee’s requests are impermissible because at least some of the 

records sought are shielded by executive privilege and because the requests exceed Congress’ 

constitutional power.  He seeks an injunction prohibiting Defendants—the House Select 

Committee, the Chairman of the House Select Committee, NARA, and the Archivist of NARA—

from enforcing or complying with the Committee’s requests.  For the reasons explained below, 

the court will deny Plaintiff’s requested relief.   

I. BACKGROUND 

A. The 2020 Presidential Election and January 6, 2021 
 
While not material to the outcome, some factual background on the events leading up to 

and including January 6, 2021, offers context for the legal dispute here.  In the months preceding 

the 2020 presidential election, Plaintiff declared that the only way he could lose would be if the 

election were “rigged.”  See, e.g., Donald J. Trump, Speech at Republican National Convention 

Nomination Vote at 22:08 (Aug. 24, 2020) in C-SPAN, https://www.c-span.org/video/?475000-

103/president-trump-speaks-2020-republican-national-convention-vote.  In the months after 

losing the election, he repeatedly claimed that the election was rigged, stolen, and fraudulent.  

For example, in a December 2 speech, he alleged “tremendous voter fraud and irregularities” 

resulting from a late-night “massive dump” of votes.  See President Donald J. Trump, Statement 

on 2020 Election Results at 0:39, 7:26 (Dec. 2, 2020) in C-SPAN, https://www.c-

span.org/video/?506975-1/president-trump-statement-2020-election-results.  He also claimed 

that certain votes were “counted in foreign countries,” that “millions of votes were cast illegally 
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in the swing states alone,” and that it was “statistically impossible” he lost.  Id. at 12:00, 14:22, 

19:00. 

After losing the election, Plaintiff and his supporters filed a plethora of unsuccessful 

lawsuits seeking to overturn the results.  See, e.g., Current Litigation, AMERICAN BAR 

ASSOCIATION: STANDING COMMITTEE ON ELECTION LAW, Apr. 30, 2021, 

https://www.americanbar.org/groups/public_interest/election_law/litigation/.  The United States 

Supreme Court also denied numerous emergency applications aimed at overturning the results.  

Id.  In response, Plaintiff tweeted that the Court was “totally incompetent and weak on the 

massive Election Fraud that took place in the 2020 Presidential Election.”  Donald J. Trump 

(@realDonaldTrump), TWITTER (Dec. 26, 2020, 1:51 PM), https://www.presidency.ucsb.edu

/documents/tweets-december-26-2020.1  He continued his claim that “We won the Presidential 

Election, by a lot,” and implored Republicans to “FIGHT FOR IT. Don’t let them take it away.”  

Id. (Dec. 18, 2020, 2:14 PM), https://www.presidency.ucsb.edu/documents/tweets-december-18-

2020. 

A Joint Session of Congress was scheduled to convene on January 6, 2021, to count the 

electoral votes of the 2020 presidential election and to officially announce the elected President, 

as required by the Twelfth Amendment to the U.S. Constitution and the Electoral Count Act, 3 

 
1 Plaintiff was permanently suspended from Twitter on January 8, 2021.  See Press Release, 

Twitter, Inc., Permanent Suspension of @realDonaldTrump (Jan. 8, 2021), https://blog. 
twitter.com/en_us/topics/company/2020/suspension.  As a result, Plaintiff’s tweets are 
permanently unavailable in their original form.  See Quint Forgey, National Archives can’t 
resurrect Trump’s tweets, Twitter says, POLITICO (Apr. 7, 2021), https://www.politico.com
/news/2021/04/07/twitter-national-archives-realdonaldtrump-479743.  The court has relied on the 

University of California, Santa Barbara’s The American Presidency Project for archived tweets.  
See John Wolley & Gerhard Peters, THE AMERICAN PRESIDENCY PROJECT, 
https://www.presidency.ucsb.edu/.  
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U.S.C. § 15.  In the days leading up to January 6, Plaintiff began promoting a protest rally to take 

place hours before the Joint Session convened.  On December 19, 2020, he tweeted “Statistically 

impossible to have lost the 2020 Election. Big protest in D.C. on January 6th.  Be there, will be 

wild!”  Donald J. Trump (@realDonaldTrump), TWITTER (December 19, 2020, 6:42am), 

https://www.presidency.ucsb.edu/documents/tweets-december-19-2020.  During a rally, he 

warned that “Democrats are trying to steal the White House . . . you can’t let that happen. You 

can’t let it happen,” and promised that “[w]e’re going to fight like hell, I’ll tell you right now.”  

See Donald J. Trump, Remarks at Georgia U.S. Senate Campaign Event at 8:40, 14:19 (Jan. 4, 

2021) in Campaign 2020, C-SPAN, https://www.c-span.org/video/?507634-1/president-trump-

campaigns-republican-senate-candidates-georgia.   

On January 6, Plaintiff spoke at the rally at the Ellipse, during which he (1) repeated 

claims, rejected by numerous courts, that the election was “rigged” and “stolen”; (2) urged then-

Vice President Pence, who was preparing to convene Congress to tally the electoral votes, “to do 

the right thing” by rejecting certain states’ electors and declining to certify the election for 

President Joseph R. Biden; and (3) told protesters to “walk down to the Capitol” to “give them 

the kind of pride and boldness that they need to take back our country,” “we fight. We fight like 

hell.  And if you don’t fight like hell, you’re not going to have a country anymore,” and “you’ll 

never take back our country with weakness.”  See Donald J. Trump, Rally on Electoral College 

Vote Certification at 3:33:04, 3:33:36, 3:37:20, 3:47:02, 3:47:22, 4:42:26, 4:41:27 (Jan. 6, 2021) 

in Campaign 2020, C-SPAN, https://www.c-span.org/video/?507744-1/rally-electoral-college-

vote-certification. 
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Shortly thereafter, the crowds surged from the rally, marched along Constitution Avenue, 

and commenced their siege of the Capitol.   

B. The Select Committee and its Presidential Records Act Request 
 

On June 30, 2021, the U.S. House of Representatives passed House Resolution 503, 

creating the Select Committee.  ECF No. 5, Pl. Mot., Ex. 3, H.R. 503, § 3, 117th Cong. (2021).  

H.R. 503 empowers the Select Committee to (1) “investigate the facts, circumstances, and causes 

relating to” the January 6 attack; (2) “identify, review, and evaluate the causes of and the lessons 

learned from” the attack; and (3) “issue a final report to the House containing such findings, 

conclusions, and recommendations for corrective measures . . . as it may deem necessary.”  Id. § 

4(a).  Such corrective measures may include: 

[C]hanges in law, policy, procedures, rules, or regulations that could be taken— 
(1) to prevent future acts of violence, domestic terrorism, and domestic violent 

extremism, including acts targeted at American democratic institutions; (2) to 
improve the security posture of the United States Capitol Complex while preserving 
accessibility of the Capitol Complex for all Americans; and (3) to strengthen the 

security and resilience of the United States and American democratic institutions 
against violence, domestic terrorism, and domestic violent extremism.   

 
Id. § 4(c).  The resolution also authorizes the Select Committee to publish interim reports, which 

may include “legislative recommendations as it may deem advisable.”  Id. § 4(b).   

The Select Committee is authorized “to require, by subpoena or otherwise, the attendance 

and testimony of such witnesses and the production of books, records, correspondence, 

memoranda, papers, and documents as it considers necessary.”  47 Rule XI.2(m)(1)(B), Rules of 

the U.S. House of Rep., 117th Cong. (2021) (“House Rules”); see also H.R. 503, § 5(c) (unless 

otherwise specified, Rule XI applies to the Select Committee).  Under House Rule XI: 

Subpoenas for documents or testimony may be issued to any person or entity, 
whether governmental, public, or private, within the United States, including, but 
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not limited to, the President, and the Vice President, whether current or former, in 

a personal or official capacity, as well as the White House, the Office of the 
President, the Executive Office of the President, and any individual currently or 
formerly employed in the White House, Office of the President, or Executive Office 
of the President.  
 

House Rule XI.2(m)(3)(D). 

On August 25, 2021, pursuant to section 2205(2)(C) of the Presidential Records Act 

(“PRA”), the Committee issued a document request to NARA seeking several categories of 

records from the Executive Office of the President and the Office of the Vice President.  Compl., 

Ex. 1.  Specifically, the Select Committee sought written communications, calendar entries, 

videos, photographs, or other media relating to Plaintiff’s January 6 speech, the January 6 rally 

and subsequent march, the violence at the Capitol, and the response within the White House.  See 

id. at 2-4.  The Committee also requested materials from specific time periods relating to any 

planning by the White House and others regarding the January 6 electoral count, id. at 4-7; 

preparations for rallies leading up to the January 6 violence, id. at 7-8; information Plaintiff 

received regarding the election outcome, id. at 9-10; Plaintiff’s public remarks regarding the 

election outcome and the validity of the election system more broadly, id.; and for a specified 

timeframe surrounding the 2020 election, documents and communications of the Plaintiff and 

certain of his advisors relating to the transfer of power and obligation to follow the rule of law, 

including with respect to actual or potential changes in personnel at certain executive branch 

agencies, and relating to foreign influence in that election, id. at 10-12.  These requests are the 

subject of this lawsuit. 
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C. Presidential Records in the Nixon Era  
 
In the wake of its investigation of presidential wrongdoing in the Watergate scandal, 

Congress passed two laws relating to presidential records.  The first was the Presidential 

Recordings and Materials Preservation Act of 1974 (“PRMPA”), enacted after former President 

Richard Nixon indicated that he intended to destroy certain tape recordings of his conversations 

while in office.   

Four years later, after the Supreme Court’s ruling in Nixon v. Adm’r of Gen. Servs. 

(Nixon v. GSA), 433 U.S. 425, 448 (1977),2 Congress passed the PRA, which changed the legal 

ownership of the President’s official records from private to public, and established a new 

statutory scheme under which Presidents, and NARA, must manage the records of their 

Administrations.  In passing the PRA, Congress sought a balance between, on the one hand, 

“encourag[ing] the free flow of ideas within the executive branch” by allowing a President to 

restrict access to their Presidential records for up to twelve years after their tenure ends, and on 

the other hand, permitting Congress to access any records it needs to conduct its business before 

the twelve-year clock runs.  See, e.g., 95 Cong. Rec. H34895 (daily ed. Oct. 10, 1978) (statement 

of Rep. Brademas); see also 95 Cong. Rec. S36845 (daily ed. Oct. 13, 1978) (statement of Sen. 

Nelson) (explaining that the legislation was “carefully drawn” to strike a balance between the 

confidentiality of the President’s decision-making process and the public interest in preservation 

of the records).     

The PRA defines “Presidential records” as records reflecting “the activities, deliberations, 

decisions, and policies” of the Presidency.  44 U.S.C. § 2203(a).  Under the Act, when a 

 
2 See discussion infra at § III.A.1.ii.a. 
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President leaves office, the Archivist “assume[s] responsibility for the custody, control, and 

preservation of, and access to” the Presidential records of the departing administration.  Id. § 

2203(g)(1).  The Archivist must make Presidential records available to the public under the 

Freedom of Information Act five years after the President leaves office.  Id. § 2204(b)(2), (c)(1); 

see also 36 C.F.R. § 1270.38.  However, the outgoing President can restrict access to especially 

sensitive materials for a period of up to 12 years.  44 U.S.C. § 2204(a); see also 36 C.F.R. § 

1270.40(a).  One exception is that “Presidential records shall be made available . . . to either 

House of Congress, or, to the extent of matter within its jurisdiction, to any committee or 

subcommittee thereof if such records contain information that is needed for the conduct of its 

business and that is not otherwise available.”  44 U.S.C. § 2205(2)(C).   

The PRA gives the Archivist the power to promulgate regulations to administer the 

statute.  44 U.S.C. § 2206.  Pursuant to those regulations, the Archivist must promptly notify 

both the former President as well as the incumbent President of a request for the former 

President’s records.  See 36 C.F.R. § 1270.44(c).  Either the former or incumbent President “may 

assert a claim of constitutionally based privilege” against disclosure within thirty calendar days 

after the date of the Archivist’s notice.  Id. § 1270.44(d).  If a former President asserts the claim, 

the Archivist consults with the incumbent President as soon as practicable and within 30 calendar 

days from the date that the Archivist receives notice of the claim to determine whether the 

incumbent President will uphold the claim.  Id. § 1270.44(f)(1).  If the incumbent President does 

not uphold the former President’s claim, the Archivist must disclose the Presidential records 60 

calendar days after receiving notification of the claim unless a federal court order directs the 

Archivist to withhold the records.  Id. § 1270.44(f)(3); see also Exec. Order No. 13489, § 4(b) 
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(providing that the Archivist shall abide by the incumbent President’s determination as to a 

privilege assertion by a former President unless otherwise directed by a final court order).  The 

Archivist may also “adjust any time period or deadline . . . to accommodate records requested.”  

36 C.F.R. § 1270.44(g).   

D. Response to Select Committee’s Request 
 
On August 30, 2021, after receiving the Select Committee’s requests, the Archivist 

notified Plaintiff that NARA intended to produce a first tranche of approximately 136 pages of 

records responsive to the Committee’s requests.  ECF No. 21, NARA Br. at 11.     

On October 8, 2021, White House Counsel notified the Archivist that President Biden 

would not be asserting executive privilege over the first tranche of Presidential records because 

doing so “is not in the best interests of the United States.”  Pl. Mot., Ex. 4 at 1.  Counsel further 

explained the President’s position: 

Congress has a compelling need in service of its legislative functions to understand 

the circumstances that led to these horrific events. . . . The Documents shed light 
on events within the White House on and about January 6 and bear on the Select 

Committee’s need to understand the facts underlying the most serious attack on the 
operations of the Federal Government since the Civil War. These are unique and 
extraordinary circumstances. . . . The constitutional protections of executive 

privilege should not be used to shield, from Congress or the public, information 
that reflects a clear and apparent effort to subvert the Constitution itself. 

 
Id. at 1-2.  

 

That same day, Plaintiff notified the Archivist that he was asserting executive privilege 

with respect to thirty-nine pages of records in the first tranche, and seven pages of records that 

were subsequently withdrawn from the first tranche as non-responsive.  NARA Br. at 11.  

Plaintiff also made a “protective assertion of constitutionally based privilege with respect to all 

additional records following the First Tranche.”  Pl. Mot., Ex. 5 at 2.     

Case 1:21-cv-02769-TSC   Document 35   Filed 11/09/21   Page 9 of 39

185

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 185 of 287



Page 10 of 39 
 

White House Counsel then notified the Archivist that President Biden “does not uphold 

the former President’s assertion of privilege.”  Pl. Mot., Ex. 6.  Counsel further instructed the 

Archivist to turn the requested records over to the Committee thirty days after the Archivist 

notified Plaintiff, absent an intervening court order, “in light of the urgency of the Select 

Committee’s need” for the requested records.  Id.   

On October 13, 2021, the Archivist notified Plaintiff that, “[a]fter consultation with 

Counsel to the President and the Acting Assistant Attorney General for the Office of Legal 

Counsel, and as instructed by President Biden,” the Archivist “determined to disclose to the 

Select Committee,” on November 12, 2021, all responsive records that President Trump 

determined were subject to executive privilege, absent an intervening court order.  Id., Ex. 7.3 

The review and submission process for additional tranches of records is proceeding on 

staggered timelines.  Regarding the second and third tranches of records, NARA notified 

Plaintiff and President Biden on September 9 and 16 that it was planning to disclose 888 pages 

of additional records, three of which NARA later withdrew because they were not Presidential 

records.  NARA Br. at 11-12.  Plaintiff asserted privilege over 724 pages.  Id. at 12.  President 

Biden again responded that he would not uphold the privilege.  Id.  NARA notified Plaintiff and 

President Biden that it would turn over the 724 pages to the Committee on November 26 absent 

an intervening court order.  Id.  On October 15, NARA sent notification of its intent to disclose a 

fourth tranche of 551 pages of responsive records.  Id.  The review period for the fourth tranche 

 
3 On the same date, the Archivist produced to the Select Committee the ninety pages of records 
in the first tranche that were both responsive to the Committee’s requests and not subject to 
Plaintiff’s assertions of privilege.  NARA Br., Laster Decl. ¶ 20.  
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is ongoing, and NARA anticipates that it will identify additional tranches of responsive records 

on a rolling basis.  Id. 

E. Procedural History 

On October 18, Plaintiff filed this action, seeking a declaratory judgment that the Select 

Committee’s requests are invalid and unenforceable, an injunction against the Congressional 

Defendants’ enforcement of the requests or use of any information obtained via the requests, and 

an injunction preventing the Archivist and NARA’s production of the requested information.  

See ECF No. 1, Compl. at 25-26.  The following day, Plaintiff moved for a preliminary 

injunction “prohibiting Defendants from enforcing or complying with the Committee’s request.”  

Pl. Mot. at 3.  At the parties’ request, the court set an accelerated briefing schedule and heard 

argument on the motion on November 4, 2021.  See Min. Order (Oct. 22, 2021). 

On November 8, 2021, Plaintiff filed a preemptive emergency motion requesting an 

injunction pending appeal, or an administrative injunction, “should the court refuse” to grant his 

requested relief.  ECF No. 34, at 1.  The court denied Plaintiff’s emergency motion without 

prejudice as premature and stated that the court would consider a motion for a stay from the non-

prevailing party following its ruling.  See Min. Order (Nov. 9, 2021) (citing Fed. R. Civ. P. 

62(d)).   

II. LEGAL STANDARD 

A preliminary injunction is an “extraordinary” remedy that “should be granted only when 

the party seeking the relief, by a clear showing, carries the burden of persuasion.”  Cobell v. 

Norton, 391 F.3d 251, 258 (D.C. Cir. 2004).  To prevail on a motion for preliminary injunction, 

the movant bears the burden of showing that: (1) “he is likely to succeed on the merits”; (2) “he 
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is likely to suffer irreparable harm in the absence of preliminary relief”; (3) “the balance of 

equities tips in his favor”; and (4) “an injunction is in the public interest.”  Winter v. Nat. Res. 

Def. Council, Inc., 555 U.S. 7, 20 (2008).  Where the federal government is the opposing party, 

the balance of equities and public interest factors merge.  See Nken v. Holder, 556 U.S. 418, 435 

(2009).  In the past, courts in this jurisdiction have evaluated the four preliminary injunction 

factors on a “sliding scale”— a particularly strong showing in one factor could outweigh 

weakness in another.  Sherley v. Sebelius, 644 F.3d 388, 393 (D.C. Cir. 2011).  However, it is 

unclear if this approach has survived the Supreme Court’s decision in Winter.  See, e.g., Banks v. 

Booth, 459 F. Supp. 3d 143, 149-50 (D.D.C. 2020) (citing Sherley, 644 F.3d at 393 (D.C. Cir. 

2011)).  Despite this uncertainty, each factor must still be present.  Thus, if a party makes no 

showing of irreparable injury, the court may deny the motion for injunctive relief on that basis 

alone.  See Save Jobs USA v. U.S. Dep’t of Homeland Sec., 105 F. Supp. 3d 108, 112 (D.D.C. 

2015) (citing CityFed Fin. Corp. v. Off. of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 

1995)).   

III. ANALYSIS 

A. Likelihood of Success on the Merits 
 

1. Executive Privilege  
 
This case presents the first instance since enactment of the PRA in which a former 

President asserts executive privilege over records for which the sitting President has refused to 

assert executive privilege.  Plaintiff argues that at least some of the requested records reflect his 

decision-making and deliberations, as well as the decision-making of executive officials 

generally, and that those records should remain confidential.  Specifically, Plaintiff claims such 
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records fall within two constitutionally recognized categories of executive privilege—the 

presidential communications privilege and deliberative process privilege—and that he can 

prevent their disclosure.  He argues that his power to do so extends beyond his tenure in Office, 

in perpetuity, and that his assertion of privilege is binding on the current executive branch.  

Plaintiff also argues that to the extent the PRA constrains his ability to assert executive privilege, 

the Act is unconstitutional.  In the alternative, he contends that when a former President and 

current President disagree about whether to assert privilege, a court must examine each disputed 

document and decide whether it is privileged.   

 Defendants acknowledge that executive privilege may extend beyond a President’s tenure 

in office, but they emphasize that the privilege exists to protect the executive branch, not an 

individual.  Therefore, they argue, the incumbent President—not a former President—is best 

positioned to evaluate the long-term interests of the executive branch and to balance the benefits 

of disclosure against any effect on the on the ability of future executive branch advisors to 

provide full and frank advice.  The court agrees.   

i. The Executive Power and the Origins of Executive Privilege  
 

The Constitution vests all “executive Power” in the President, who “must ‘take Care that 

the Laws be faithfully executed.’”  Seila Law LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 

2183, 2191 (2020) (quoting U.S. Const. art. II, § 1, cl. 1 & § 3)).  Only the “incumbent is 

charged with performance of the executive duty under the Constitution.”  Nixon v. GSA, 433 U.S. 

at 448.  It is the incumbent President who is best situated to protect executive branch interests; 

the incumbent has “the information and attendant duty of executing the laws in the light of 

current facts and circumstances.”  Dellums v. Powell, 561 F.2d 242, 247 (D.C. Cir. 1977).  And 

Case 1:21-cv-02769-TSC   Document 35   Filed 11/09/21   Page 13 of 39

189

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 189 of 287



Page 14 of 39 
 

only the incumbent remains subject to “political checks against . . . abuse” of that power.  Nixon 

v. GSA, 433 U.S. at 448.  

The Constitution does not expressly define a President’s right to confidential 

communications.  The executive privilege “derives from the supremacy of the Executive Branch 

within its assigned area of constitutional responsibility.”  Id. at 447.  Indeed, as far back as 

George Washington’s presidency, it has been established that Presidents may “exercise a 

discretion” over disclosures to Congress, “communicat[ing] such papers as the public good 

would permit” and “refus[ing]” the rest.  Trump v. Mazars USA, LLP (Mazars), 140 S. Ct. 2019, 

2029-30 (2020) (quoting 1 Writings of Thomas Jefferson 189-90 (P. Ford ed. 1892)).  The notion 

of executive privilege is “inextricably rooted in the separation of powers under the Constitution,” 

and is meant to protect the President’s ability to have full and unfettered discussions with 

advisors, liberated by the veil of confidentiality.  United States v. Nixon, 418 U.S. 683, 708 

(1974).  The privilege “belongs to the Government and must be asserted by it: it can neither be 

claimed nor waived by a private party.”  United States v. Reynolds, 345 U.S. 1, 7 (1953).   

Presidential conversations are presumptively privileged, but the privilege is not absolute.  

Nixon v. GSA, 433 U.S. at 447.  It exists for the benefit of the Republic, not any individual, and 

accordingly, the presumption can be overcome by an appropriate showing of public need by the 

judicial or legislative branch.  See, e.g., Nixon v. GSA, 433 U.S. at 447, 449; Nixon, 418 U.S. at 

707; Senate Select Committee on Presidential Campaign Activities v. Nixon (Senate Select 

Committee), 498 F.2d 725, 730 (D.C. Cir. 1974). 
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a) Senate Select Committee  

In 1973, a special committee of the Senate was formed to investigate “illegal, improper or 

unethical activities” occurring in connection with then-President Nixon’s presidential campaign 

and election of 1972.  Senate Select Comm., 498 F.2d at 726.  The committee issued a subpoena 

to Nixon for tape recordings of his conversations with White House Counsel; in response, Nixon 

invoked executive privilege.  See id. at 727.  The D.C. Circuit noted that presidential 

conversations are presumptively privileged, and that the “presumption can be overcome only by 

an appropriate showing of public need.”  Id. at 730.  Weighing these two principles, the court 

held that the committee had not overcome the presumption of privilege because it had not shown 

that the tapes were “demonstrably critical” to its investigation.  Id. at 731.  The court explained 

that because the House Committee on the Judiciary already had access to copies of the tapes, the 

special committee’s stated interest was “merely cumulative” and not sufficient to overcome the 

presumption favoring confidentiality.  Id. at 732.  

ii. Former President’s Ability to Assert Privilege 
 

a) Nixon v. GSA 

In 1974, shortly after he resigned from office, former President Nixon indicated that he 

intended to destroy tape recordings he made during his presidency.  See Nixon v. GSA, 433 U.S. 

at 432.  The legislative and executive branches, recognizing the public interest in such materials, 

intervened.  Congress enacted, and President Ford signed, the PRMPA, to give custody of 

Nixon’s records to the National Archives and to prohibit the destruction of the tapes or any other 

presidential materials.  See H.R. Rep. No. 95-1487 at 5 (1978).  Nixon sued, arguing that the 

PRMPA violated the separation of powers, presidential privilege, and several personal rights.  
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Nixon v. GSA, 433 U.S. at 439-55.  The Supreme Court rejected each of his arguments, holding 

that the PRMPA was constitutional on its face.  As to the separation of powers, the Court noted 

that the “Executive Branch became a party to the Act’s regulation when President Ford signed 

the Act into law, and the administration of President Carter . . . vigorously supports . . . 

sustaining its constitutionality.”  Id. at 441.  The Court further explained that “in determining 

whether the Act disrupts the proper balance between the coordinate branches, the proper inquiry 

focuses on the extent to which it prevents the Executive Branch from accomplishing its 

constitutionally assigned functions.”  Id. at 443 (citing Nixon, 418 U.S. at 711-12). 

The Supreme Court also examined whether Nixon could assert privilege over his 

presidential records and prevent their disclosure to the Archivist.  It found, as a threshold matter, 

that the privilege survives the end of a President’s tenure in office.  Id. at 449.  The Court 

explained that the basis for the privilege—to allow the President and his advisors the assurance 

of confidentiality in order to have full and frank discussions—“cannot be measured by the few 

months or years between the submission of the information and the end of the President’s 

tenure.”  Id.  It concluded that the privilege exists for the benefit of the Republic and is not tied 

to any one individual, and therefore survives the end of a President’s term.  Id.  

But the Court also found that “to the extent that the privilege serves as a shield for 

executive officials against burdensome requests for information which might interfere with the 

proper performance of their duties, . . . a former President is in less need of it than an 

incumbent.”  Id. at 448.  Consequently, the fact that neither former President Ford nor then-

President Carter supported Nixon’s contention that the PRMPA undermined the presidential 

communications privilege “detract[ed] from the weight” of Nixon’s argument.  Id. at 449.  The 

Case 1:21-cv-02769-TSC   Document 35   Filed 11/09/21   Page 16 of 39

192

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 192 of 287



Page 17 of 39 
 

Court found that while the privilege may extend beyond the term of any one President, “the 

incumbent President is . . . vitally concerned with and in the best position to assess the present 

and future needs of the executive branch, and to support invocation of the privilege accordingly.”  

Id.  

The Court further held that Nixon’s claim of privilege was outweighed by Congress’ 

intent in enacting the PRMPA, noting that Congress had “substantial public interests” in enacting 

the statue, including Congress’ “need to understand how [the] political processes [leading to 

former President Nixon’s resignation] had in fact operated in order to gauge the necessity for 

remedial legislation.”  Id. at 453.  The Court also observed that the “expectation of the 

confidentiality of executive communications . . . has always been limited and subject to erosion 

over time after an administration leaves office.”  Id. at 451.   

b) The Presidential Records Act 

In the aftermath of Nixon v. GSA, Congress and the Executive established a framework 

under which a former President can assert privilege over Presidential records.  As explained 

above, the Act permits an outgoing President to shield certain Presidential records for up to 

twelve years, with an exception for records that a House or Senate committee or subcommittee 

needs “for the conduct of its business and that is not otherwise available.”  44 U.S.C. § 

2205(2)(C).   

iii. President Biden’s Privilege Determination Outweighs that of Plaintiff  
 

At bottom, this is a dispute between a former and incumbent President.  And the Supreme 

Court has already made clear that in such circumstances, the incumbent’s view is accorded 

greater weight.  This principle is grounded in “the fact that the privilege is seen as inhering in the 
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institution of the Presidency, and not in the President personally.”  Dellums, 561 F.2d at 247 n.14 

(citing Nixon v. Adm’r of Gen. Servs., 408 F. Supp. 321, 343 (D.D.C. 1976), aff’d, 433 U.S. 425 

(1977)).  Only “the incumbent is charged with performance of the executive duty under the 

Constitution.”  Nixon v. GSA, 433 U.S. at 448.  And it is the incumbent who is “in the best 

position to assess the present and future needs of the Executive Branch, and to support 

invocation of the privilege accordingly.”  Id. at 449.   

Plaintiff does not acknowledge the deference owed to the incumbent President’s 

judgment.  His position that he may override the express will of the executive branch appears to 

be premised on the notion that his executive power “exists in perpetuity.”  Hearing Tr. at 19:21-

22.  But Presidents are not kings, and Plaintiff is not President.  He retains the right to assert that 

his records are privileged, but the incumbent President “is not constitutionally obliged to honor” 

that assertion.  Public Citizen v. Burke, 843 F.2d 1473, 1479 (D.C. Cir. 1988).4  That is because 

 
4 Plaintiff also retains the right to assert his own personal “rights or privileges,” if any.  44 

U.S.C. § 2204; see also Nixon v. GSA, 433 U.S. at 455-83 (analyzing former President Nixon’s 
assertion of personal rights, including privacy and First Amendment associational rights).  

Plaintiff, however, does not do so here.  He makes conclusory assertions of attorney-client 
privilege and attorney work product, but he appears to do so as a species of executive privilege.  
See, e.g., Pl.’s Mot. at 3 (referring indiscriminately to “various privileges,” including 

“conversations with (or about) foreign leaders, attorney work product, the most sensitive national 
security secrets, along with a litany of privileged communications among a pool of potentially 
hundreds of people”); id. at 5 (referring without elaboration to “executive privilege and attorney-
client privilege”); id. at 30 (referring to deliberative process privilege and attorney-client 
privilege in the same discussion relating to “the President”).   

 
In any event, Plaintiff does not elaborate on these claims with sufficient detail for this court to 
assess them, nor would any such claim be convincing, because the records maintained by the 
Archivist, by definition, only include those records reflecting the “activities, deliberations, 
decisions, and policies” of the Presidency, 44 U.S.C. § 2203(a), and not private communications.  

Plaintiff offers no evidence that the records contain anything of a personal nature; in fact, he 
concedes that the responsive records do not involve private conversations between him and a 
personal attorney.  See Hearing Tr. at 60:21-61:6.  The court need not credit Plaintiff’s concern 
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Plaintiff is no longer situated to protect executive branch interests with “the information and 

attendant duty of executing the laws in the light of current facts and circumstances.”  Dellums, 

561 F.2d at 247.  And he no longer remains subject to political checks against potential abuse of 

that power.  Nixon v. GSA, 433 U.S. at 448.   

Moreover, contrary to Plaintiff’s assertion that President Biden’s decision not to invoke 

executive privilege is “unprecedented,” Pl. Mot. at 2, history is replete with examples of past 

Presidents declining to assert the privilege.  From President Nixon permitting the unrestricted 

congressional testimony of present and former White House staff members,5 to President Ronald 

Reagan’s decision to authorize testimony and the production of documents related to the Iran-

Contra affair, including information about his communications and decision-making process,6 to 

President George W. Bush’s decision to sit for an interview with the 9/11 Commission to answer 

questions about his decision-making process in the wake of the attack,7 past Presidents have 

balanced the executive branch’s interest in maintaining confidential communications against the 

public’s interest in the requested information.  The Supreme Court noted that this tradition of 

 
in the abstract.  See Barenblatt v. United States, 360 U.S. 109, 112 (1959) (the congressional 

“power [of inquiry] and the right of resistance to it are to be judged in the concrete, not on the 
basis of abstractions.”). 
 
5 See Letter Responding to the Senate Select Committee on Presidential Campaign Activities 
Request for Presidential Testimony and Access to Presidential Papers (July 7, 1973), Pub. 
Papers of Pres. Richard Nixon 636, 637 (1973). 
 
6 See Report of the Congressional Committees Investigating the Iran-Contra Affair, H.R. Rep. 
No. 100-433, S. Rep. No. 100-216, at xvi (1987).  
 
7 See Philip Shenon & David E. Sanger, Bush and Cheney Tell 9/11 Panel of ’01 Warnings, N.Y. 
TIMES, Apr. 30, 2004, at A1, https://www.nytimes.com/2004/04/30/us/threats-responses-
investigation-bush-cheney-tell-9-11-panel-01-warnings.html. 
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negotiation and compromise between the legislative and executive branches extends back to the 

administrations of Washington and Jefferson.  See Mazars, 140 S. Ct. at 2029-31.  President 

Biden’s decision not to assert executive privilege because “Congress has a compelling need in 

service of its legislative functions to understand the circumstances” surrounding the events of 

January 6, see Pl. Mot., Exs. 4, 6, is consistent with historical practice and his constitutional 

power. 

Plaintiff appears to view the dispute as resulting in some sort of equipoise, and asks the 

court to act as a tiebreaker, reviewing each disputed record in camera.  The court, however, is 

not best situated to determine executive branch interests, and declines to intrude upon the 

executive function in this manner.  It must presume that the incumbent is best suited to make 

those decisions on behalf of the executive branch.  See Nixon v. GSA, 433 U.S. at 449.  As the 

Supreme Court noted in Mazars, decisions about whether to accommodate congressional 

requests for information are best “hashed out in the ‘hurly-burly, the give-and-take of the 

political process between the legislative and the executive.’”  Mazars, 140 S. Ct. at 2029 

(quoting Hearings on S. 2170 et al. before the Subcommittee on Intergovernmental Relations of 

the Senate Committee on Government Operations, 94th Cong., 1st Sess., 87 (1975) (A. Scalia, 

Assistant Attorney General, Office of Legal Counsel).  When the legislative and executive 

branches agree that the nation’s interest is best served by a disclosure to Congress, as they do 

here, then the court has a “duty of care to ensure that [it] does not needlessly disturb ‘the 

compromises and working arrangements that [those] branches . . . themselves have reached.”  

Mazars, 140 S. Ct. at 2031 (quoting NLRB v. Noel Canning, 573 U.S. 513, 524-26 (2014)).  

Plaintiff has pointed to no legal authority mandating a different outcome.  

Case 1:21-cv-02769-TSC   Document 35   Filed 11/09/21   Page 20 of 39

196

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 196 of 287



Page 21 of 39 
 

The court therefore holds that Plaintiff’s assertion of privilege is outweighed by President 

Biden’s decision not to uphold the privilege, and the court will not second guess that decision by 

undertaking a document-by-document review that would require it to engage in a function 

reserved squarely for the Executive.   

iv. Plaintiff’s Constitutional Challenge to the Presidential Records Act 

Plaintiff’s argument that the PRA strips him of his constitutional rights is unavailing.  

The Act establishes a framework under which a former President may assert executive privilege, 

subject to the incumbent’s decision on whether to uphold the privilege, which is consistent with 

the constitutional principle explained by the Court in Nixon v. GSA.  Compare Nixon v. GSA, 433 

U.S. at 449 (explaining that the incumbent President is best positioned “to assess the present and 

future needs of the Executive Branch, and to support invocation of the privilege accordingly”), 

with 44 U.S.C. § 2208(c)(1) (establishing that when a former President makes a privilege 

assertion, the Archivist shall then “determine whether the incumbent President will uphold the 

claim asserted by the former President”).  And because the PRA applies only to “Presidential 

records,” defined as records reflecting “the activities, deliberations, decisions, and policies” of 

the Presidency, Plaintiff’s personal records, such as those reflecting conversations with a 

personal attorney or campaign staff, would not be subject to preservation or disclosure by the 

PRA.  44 U.S.C. § 2203(a); see also Hearing Tr. at 57:1-13 (counsel for NARA explaining that 

records relating to the president’s own election, campaign activity, or strictly personal matters 

are not “Presidential records” and are thus sorted out during an accommodation process).  

Accordingly, the concerns at issue in Mazars, that Congress may attempt “to harass” the 

President about matters of a personal nature, are plainly not present here, where the records to be 
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produced are confined to Plaintiff’s activities, deliberations, and decision making in his capacity 

as President.  Mazars, 140 S. Ct. at 2034. 

Nor does the Act disrupt the balance between the branches of government.  “Congress 

and the President have an ongoing institutional relationship as the ‘opposite and rival’ political 

branches.”  Mazars, 140 S. Ct. at 2033 (quoting THE FEDERALIST NO. 51, at 349 (James 

Madison)).  It is assumed that these two branches, guided by ambition, will act in furtherance 

and preservation of their own constitutional power, helping to ensure a balance of power 

between them.  See THE FEDERALIST NO. 51, at 349.  The executive branch became a party to the 

PRA’s regulations over forty years ago when President Carter signed the Act into law.  As 

President Carter said at the time, the PRA was enacted to “make the Presidency a more open 

institution,” and to “ensure that Presidential papers remain public property after the expiration of 

a President’s term.”  Presidential Statement on Signing the Presidential Records Act of 1978, 14 

Weekly Comp. Pres. Doc. 39, 1965 (Nov. 6, 1978).  President Carter’s decision to sign the Act 

into law, and each subsequent President’s—including Plaintiff’s—acquiescence to its 

framework, demonstrates that the PRA does not prevent the executive branch from 

accomplishing its constitutionally assigned functions.  Each “branch of Government has the duty 

initially to interpret the Constitution for itself, and that interpretation of its powers is due great 

respect from the other branches.”  Nixon v. GSA, 433 U.S. at 442-43 (citing Nixon, 418 U.S. at 

708).  Cf. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-637 (1952) (Jackson, J., 

concurring) (“When the President acts pursuant to an express or implied authorization of 

Congress, his authority is at its maximum, for it includes all that he possesses in his own right 

plus all that Congress can delegate. . . . If his act is held unconstitutional under these 
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circumstances, it usually means that the Federal Government as an undivided whole lacks 

power.”) (footnote omitted).  And finally, by interpreting the PRA’s framework as consistent 

with Nixon v. GSA’s constitutional principle, the court adheres to the canon of constitutional 

avoidance.  See Close v. Glenwood Cemetery, 107 U.S. 466, 475 (1883) (“Every legislative act is 

to be presumed to be a constitutional exercise of legislative power until the contrary is clearly 

established.”).  

Applying these principles, the court rejects Plaintiff’s constitutional challenge to the 

PRA.   

1. Congress’ Power to Request Presidential Records 

 
Plaintiff argues that the Select Committee has ventured beyond its constitutionally 

allotted “legislative Powers” by requesting records that are unrelated to the events of January 6, 

and by failing to articulate any valid legislative purpose that could be served by its requests.  See 

Pl. Mot. at 15-19.  He further argues that the court must scrutinize the Select Committee’s 

requests either by using the D.C. Circuit’s balancing test in Senate Select Committee, 498 F.2d 

725 (D.C. Cir. 1974), or the four-factor evaluation articulated by the Supreme Court in Trump v. 

Mazars, 140 S. Ct. 2019 (2020), and that the Committee’s requests, having no valid legislative 

purpose, cannot survive such scrutiny. 

Defendants counter that the Select Committee’s legislative purpose is legitimate and 

compelling.  Specifically, they contend that the Select Committee is investigating the facts, 

circumstances, and causes of the events of January 6, 2021, and that the requests are intended to 

support remedial legislation.  See ECF No. 19, Comm. Br. at 18-22; NARA Br. at 15-27.  
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Defendants also maintain that neither the Senate Select Committee balancing test nor the four-

factor Mazars test apply.   

i. Legislative Powers  

Article I of the Constitution grants Congress all “legislative Powers,” U.S. Const. art. I, § 

1, encompassed in which is the power to secure “needed information.”  McGrain v. Daugherty, 

273 U.S. 135, 161 (1927).  Indeed, the power to secure “needed information” is deeply rooted in 

the nation’s history: “It was so regarded in the British Parliament and in the colonial Legislatures 

before the American Revolution, and a like view has prevailed and been carried into effect in 

both houses of Congress and in most of the state Legislatures.”  Id.  While the powers of the 

British Parliament and Congress are clearly not the same, there is “no doubt as to the power of 

Congress, by itself or through its committees, to investigate matters and conditions relating to 

contemplated legislation.”  Quinn v. United States, 349 U.S. 155, 160 (1955).   

That power permits “Congress to inquire into and publicize corruption, maladministration 

or inefficiency in agencies of the Government.”  Watkins v. United States, 354 U.S. 178, 200 

n.33 (1957).  “From the earliest times in its history, the Congress has assiduously performed an 

‘informing function’ of this nature.”  Id. (citing James M. Landis, Constitutional Limitations on 

the Congressional Power of Investigation, 40 HARV. L. REV. 153, 168–194 (1926)).  In the 

words of one former President—words later adopted by the Supreme Court:  

It is the proper duty of a representative body to look diligently into every affair of 
government and to talk much about what it sees. It is meant to be the eyes and the 
voice, and to embody the wisdom and will of its constituents. Unless Congress have 
and use every means of acquainting itself with the acts and the disposition of the 

administrative agents of the government, the country must be helpless to learn how 
it is being served; and unless Congress both scrutinize these things and sift them by 
every form of discussion, the country must remain in embarrassing, crippling 
ignorance of the very affairs which it is most important that it should understand 
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and direct. The informing function of Congress should be preferred even to its 

legislative function. 
 
United States v. Rumely, 345 U.S. 41, 43 (1953) (quoting Woodrow Wilson, Congressional 

Government: A Study in American Politics, 303 (1913)).  Thus, the “power of inquiry—with 

process to enforce it—is an essential and appropriate auxiliary to the legislative function.”  

Mazars, 140 S. Ct. at 2031 (quoting McGrain, 273 U.S. at 161).  It is a “critical responsibility 

uniquely granted to Congress under Article I.”  Trump v. Comm. on Oversight and Reform, 380 

F. Supp. 3d 76, 91 (D.D.C. 2019).  To ensure that Congress is able to properly carry out that 

critical responsibility, its power to obtain information is necessarily “‘broad’ and 

‘indispensable.’”  Mazars, 140 S. Ct. at 2031 (quoting Watkins, 354 U.S. at 187).  It 

“encompasses inquiries into the administration of existing laws, studies of proposed laws, and 

‘surveys of defects in our social, economic or political system for the purpose of enabling the 

Congress to remedy them.’”  Id.  In short, “[t]he scope of the power of inquiry . . . is as 

penetrating and far-reaching as the potential power to enact and appropriate under the 

Constitution.”  Barenblatt, 360 U.S. at 111.   

Congress’ power to obtain information, however, is not without limit.  A congressional 

subpoena “must serve a valid legislative purpose; it must concern a subject on which legislation 

could be had.”  Mazars, 140 S. Ct. at 2031 (cleaned up).  Consequently, a congressional request 

for information that extends “to an area in which Congress is forbidden to legislate,” is out of 

bounds.  For example, “Congress may not use subpoenas to try someone before a committee for 

any crime or wrongdoing,” because “such powers are assigned under our Constitution to the 

Executive and Judiciary.”  Id. (cleaned up).  Nor is there a “congressional power to expose for 

the sake of exposure.”  Watkins, 354 U.S. at 200.  “Investigations conducted solely for the 
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personal aggrandizement of the investigators or to ‘punish’ those investigated are indefensible.”  

Id. at 187.  On the other hand, an inquiry is not illegitimate simply because it calls for 

information that is private or confidential, might be embarrassing, or could have law 

enforcement implications.  See, e.g., id. at 198; Townsend v. United States, 95 F.2d 352, 361 

(D.C. Cir. 1938) (the fact that a congressional inquiry might seem “incompetent, irrelevant,” 

“embarrass[ing],” or even “impertinent” is generally immaterial).   

When a court is asked to decide whether Congress has used its investigative power 

improperly, its analysis must be highly deferential to the legislative branch.  Courts “are bound 

to presume that the action of the legislative body was with a legitimate object, if it is capable of 

being so construed.”  McGrain, 273 U.S. at 178.  See also Barry v. U.S. ex rel. Cunningham, 279 

U.S. 597, 619 (1929) (holding that “the proceedings of the houses of Congress, when acting 

upon matters within their constitutional authority” are entitled to a “presumption in favor of 

regularity”).  Moreover, the Supreme Court has repeatedly held that courts may not “test[ ] the 

motives of committee members” to negate an otherwise facially valid legislative purpose.  

Watkins, 354 U.S. at 200; see also Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 508 

(1975) (“Our cases make clear that in determining the legitimacy of a congressional act we do 

not look to the motives alleged to have prompted it.”).  Accordingly, it is not this court’s role to 

decide whether Congress is motivated to aid legislation or exact political retribution; rather, the 

key factor is whether there is some discernable legislative purpose.  See Watkins, 354 U.S. at 

200.   
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ii. The Select Committee’s Requests Serve a Valid Legislative Purpose   
 

The Supreme Court considers congressional resolutions a primary source from which to 

determine whether information “was sought . . . in aid of the legislative function.”  McGrain, 273 

U.S. at 176; see also Shelton v. United States, 404 F.2d 1292, 1297 (D.C. Cir. 1968) (observing 

that relevant sources of evidence to “ascertain whether [an inquiry] is within the broad 

investigative authority of Congress” include “the resolution authorizing the inquiry”).  

Accordingly, the court begins its inquiry with the resolution stating the Select Committee’s 

intended purpose.  H.R. 503, which established the Select Committee and the subject matter 

within its purview, outlines several purposes and functions of the Select Committee, including: 

• Obtaining information and reporting on (1) “the facts, circumstances, and causes 

relating to” the January 6 attack and “the interference with the peaceful transfer of 
power”; (2) the “activities of intelligence agencies, law enforcement agencies, and the 
Armed Forces, . . . with respect to intelligence collection, analysis, and dissemination” 

surrounding the attack; and (3) the “influencing factors that contributed to the” attack, 
including how “online platforms, financing, and . . . campaigns may have factored into 

[its] motivation, organization, and execution,” id. §§ 3, 4(a)(1);   
 

• Identifying, reviewing, and evaluating “the causes of and the lessons learned from the” 
January 6 attack, including as to “the command, control, and communications of” law 
enforcement and the coordination and planning of the Federal Government, id. § 

4(a)(2); and 
 

• Issuing “a final report to the House” with “recommendations for . . . changes in law, 

policy, [or] procedures . . . that could be taken[ ] to prevent future acts of violence, 
domestic terrorism, and domestic violent extremism, including acts targeted at 
American democratic institutions” . . . and “strengthen the security and resilience of” 
American democratic institutions, id. § 4(a)(3), (c). 

 

Defendants argue that, as set forth in H.R. 503, the Select Committee’s August 25 

requests are in furtherance of an effort to understand the facts and circumstances that led to the 

events of January 6, inform its final report, and make recommendations for legislative changes.  

The Committee Defendants contend that they have questions and concerns about election 
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integrity, coordination of law enforcement, use of executive resources to pressure Department of 

Justice and state officials regarding the election outcome, and building safety, and that their 

investigation into these areas for legislative purposes is legitimate.  See id.   

Plaintiff concedes that the statements in H.R. 503 concerning “safety and election 

integrity are topics on which legislation theoretically ‘could be had.’”  Pl. Mot. at 19.  He argues 

however, that the Committee does not “explain with any specificity how this information will in 

fact assist the Committee in evaluating the proposed legislation” and that the requested 

information is not “reasonably related” to its investigation.  Id. at 17, 19.   

Plaintiff contends that the Select Committee “fails to identify a single piece of legislation 

[] the Committee is considering.”  This claim is a straw man.  Congress need not (and usually 

does not) identify specific legislation within the context of a request for documents or testimony, 

nor must it do so when establishing a select committee or when that committee requests 

documents.  For instance, the Supreme Court has upheld the validity of a select committee 

subpoena even though the Senate’s “resolution directing the investigation d[id] not in terms 

avow that it is intended to be in aid of legislation.”  McGrain, 273 U.S. at 177; see also In re 

Chapman, 166 U.S. 661, 669-70 (1897) (“[I]t was certainly not necessary that the resolutions 

should declare in advance what the [S]enate meditated doing when the investigation was 

concluded.”).  The Court found the subpoena valid because the investigation’s subject “was one 

on which legislation could be had and would be materially aided by the information which the 

investigation was calculated to elicit.”  McGrain, 273 U.S. at 177 (emphasis added). 

The court has no difficulty discerning multiple subjects on which legislation “could be 

had” from the Select Committee’s requests.  Id. at 177.  Some examples include enacting or 
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amending criminal laws to deter and punish violent conduct targeted at the institutions of 

democracy, enacting measures for future executive enforcement of Section 3 of the Fourteenth 

Amendment against any Member of Congress or Officer of the United States who engaged in 

“insurrection or rebellion,” or gave “aid or comfort to the enemies thereof,” U.S. Const. amend. 

XIV, § 3, imposing structural reforms on executive branch agencies to prevent their abuse for 

antidemocratic ends, amending the Electoral Count Act, and reallocating resources and 

modifying processes for intelligence sharing by federal agencies charged with detecting, and 

interdicting, foreign and domestic threats to the security and integrity of our electoral processes.  

See Comm. Br. at 20; NARA Br. at 18; ECF No. 25, Amicus Br. by Former Members of 

Congress at 7.  These are just a few examples of potential reforms that Congress might, as a 

result of the Select Committee’s work, conclude are necessary or appropriate to securing 

democratic processes, deterring violent extremism, protecting fair elections, and ensuring the 

peaceful transition of power.  Of course, other forms of legislation not currently imagined may 

also follow.  The critical fact is that Congress reasonably might consider the requested records in 

deciding whether to legislate in a host of legitimate areas.    

To be sure, the Committee has cast a wide net.  While some of the requests pertain to 

Plaintiff’s communications and actions, the former Vice President, and other former executive 

officials on January 6, 2021, other requests more broadly seek information regarding events 

leading up to January 6, including communications concerning the election, conversations 

between Plaintiff and Department of Justice and state government officials regarding Plaintiff’s 

allegations that the election was “rigged,” records relating to the recruitment, planning, and 

preparation for rallies leading up to and including January 6, and conversations regarding the 
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process for transferring power to the incumbent.  For example, one of the Committee’s requests 

is for all documents and communications from April 1, 2020, through January 20, 2021, related 

to the 2020 presidential election, including forecasting, polling, or results, which were authored 

or presented by, or relate in any way to one of five specific individuals who the Committee 

presumably believes were involved in strategies to delay, halt, or otherwise impede the electoral 

count.  Pl. Mot., Ex. 1 at 5.  Another similarly broad request seeks all documents and 

communications concerning the 2020 election and relating to any of one of forty named 

individuals who the Committee presumably believes participated in the recruitment, planning, 

and preparations for rallies on days leading up to and including January 6.  Id. at 7-8.   

While broad, these requests, and each of the other requests made by the Committee, do 

not exceed the Committee’s legislative powers.  Three facts undergird this conclusion.   

First, the court again notes that the Committee’s requests pertain only to “Presidential 

records,” which by statute are limited to records reflecting “the activities, deliberations, 

decisions, and policies” of the Presidency.  44 U.S.C. § 2203(a).  Accordingly, there is a natural, 

statutory limit on the types of records that will ultimately be maintained in the Archives and 

produced to the Select Committee in response to its requests.  For example, although the Select 

Committee has requested certain records, such as polling data, concerning the 2020 election 

dating back to April 2020, those records, by their very nature, are not Presidential records under 

the statute, and would not be included in any responsive document tranches sent to the 

Committee. The same goes for any personal papers or communications.   

Second, while some of the Select Committee’s requests are indeed broad, so too is 

Congress’ power to obtain information.  See Watkins, 354 U.S. at 187.  The Select Committee 
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appears to be operating under the theory that January 6 did not take place in a vacuum, and 

instead was the result of a months-long groundswell.  See Hearing Tr. at 41:4-7; 42:22-23.  

Defendants argue that to identify effective reforms, Congress must first understand the 

circumstances leading up to January 6 and how the actions of Plaintiff, his advisors, and other 

government officials contributed or responded to that groundswell.  NARA Br. at 18.  The court 

notes that the Select Committee reasonably could find it necessary to investigate the extent to 

which the January 6 attack on the Capitol may have been an outgrowth of a sustained effort to 

overturn the 2020 election results, involving individuals both in and outside government.  But the 

“very nature of the investigative function—like any research—is that it takes the searchers up 

some ‘blind alleys’ and into nonproductive enterprises.  To be a valid legislative inquiry there 

need be no predictable end result.”  Eastland, 421 U.S. at 509.  In fact, the Committee need not 

enact any legislation at all.  Trump v. Mazars USA, LLP, 940 F.3d 710, 727 (D.C. Cir. 2019) 

(explaining that the “House is under no obligation to enact legislation after every investigation”).  

Nor is it problematic that some requests might ultimately return records that are “irrelevant,” or 

“impertinent” to its stated goals.  Townsend, 95 F.2d at 361.  It is not for this court to decide 

whether the Select Committee’s objective is prudent or their motives pure.  See Watkins, 354 

U.S. at 200; Eastland, 421 U.S. at 508.  Instead, the pertinent question is whether Congress could 

legitimately legislate in these areas, and, as explained above, it can.   

Third, President Biden’s decision not to assert the privilege alleviates any remaining 

concern that the requests are overly broad.  In cases such as Mazars, which involved separation 

of powers concerns, limitations on the breadth of a congressional inquiries serve as “important 

safeguards against unnecessary intrusion into the operation of the Office of the President.”  
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Mazars, 140 S. Ct. at 2036.  Plaintiff argues that the requests at issue here are burdensome 

because they are “unbelievably broad” and that their breadth is “striking” because they could “be 

read to include every single e-mail sent in the White House” on January 6.  See Pl. Mot. at 21-24.  

But upon whom is the burden imposed?  President Biden has determined that the requests are not 

so intrusive or burdensome on the Office of the President as to outweigh Congress’ “compelling 

need in service of its legislative functions.”  Pl. Mot., Ex. 4 at 1-2.  Unlike the circumstances 

presented in Mazars, here, the legislative and executive branches are in harmony and agree that 

the requests are not unduly intrusive, thus extinguishing any lingering concerns about the breadth 

of the requests.    

iii. The Alternative Mazars Standard Results in the Same Outcome 
 

Plaintiff urges the court to apply either the balancing test from Senate Select Committee, 

498 F.2d 725 (1974), or the four-factor standard from Trump v. Mazars, 140 S. Ct. 2019 (2020).  

In the alternative, Plaintiff argues that the court could apply a “Mazars lite” test by applying the 

four Mazars factors, but using “reduced judicial scrutiny,” “cognizant of the fact that this case 

now involves a subpoena directed at a former President.”  Trump v. Mazars, USA, LLP, No. 19-

cv-01136, 2021 WL 3602683, at *13 (D.D.C. Aug. 11, 2021), appeal pending, No. 21-5176 

(D.C. Cir.).  

Defendants argue that neither the Senate Select Committee or Mazars standards apply 

because both cases involved Congressional requests for information from a sitting President, and 

therefore presented separation of powers concerns arising from a “clash between rival branches 

of government.”  Mazars, 140 S. Ct. at 2034.  Defendants contend that the “Mazars lite” 

approach is inappropriate because, unlike the situation when Mazars was decided on remand, 
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“the executive branch has agreed to provide the requested documents under the PRA, and 

compulsory process is not at issue.”  NARA Br. at 23.   

The court agrees that the stringent balancing test of Senate Select Committee does not 

apply because, for reasons already stated, the requested records are not privileged.  Indeed, at 

oral argument, Plaintiff’s counsel did not mention this test and instead asserted only that the 

Mazars four-factor test is appropriate.  See Hearing Tr. at 8:12-16.  The court also agrees with 

Defendants that Plaintiff’s status as a former President, and the fact that the legislative and 

executive branches agree that the records should be produced, reduces the import of the Mazars 

test.  Each of Plaintiff’s arguments about why Mazars is applicable assumes separation of 

powers concerns that have little, if any, force here.  Nonetheless, because this is a matter of first 

impression, the court will apply the four Mazars factors, conscious of the fact that Plaintiff is a 

former President.    

Under the first Mazars factor, “the asserted legislative purpose” must warrant “the 

significant step of involving the President and his papers.”  Id. at 2035.  “Congress may not rely 

on the President’s information if other sources could reasonably provide” the information 

Congress needs in light of its legislative objective.  Id. at 2035–36.  The court starts with the 

obvious: the concerns raised by the “significant step” in Mazars are plainly not present here, 

where Plaintiff is no longer President, and the incumbent President has decided that Congress’ 

legislative purpose warrants production.  See Pl. Mot., Ex. 4.  Moreover, the Select Committee 

has demonstrated that its asserted legislative purpose is indeed significant.  It seeks to learn about 

what, if anything, Plaintiff, his advisors, other government officials, and those close to him knew 

about efforts to obfuscate or reverse the results of the 2020 election, recruitment, planning, and 
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coordination of the January 6 rally, the likelihood of the protest turning violent, and what actions 

they took in response.  See Pl. Mot., Ex. 1.  Plaintiff has not identified any source from which the 

Select Committee could gain answers to these questions other than the Presidential records they 

seek.  See Pl. Mot. at 19 (offering only the conclusory statement that the Select Committee 

“could obtain any and all of the information it seeks” from non-privileged sources); Hearing Tr. 

at 16:10-13 (suggesting without evidence or explanation that non-privilege documents should be 

sufficient).  Accordingly, the Select Committee clears the first hurdle.   

Second, under Mazars, the congressional inquiry should be “no broader than reasonably 

necessary to support Congress’ legislative objective.”  Id.  This limitation is necessary, the Court 

explained, to “safeguard against unnecessary intrusion into the operation of the Office of the 

President.”  Id. (cleaned up); see also Nixon v. GSA, 433 U.S. at 443 (explaining that “the proper 

inquiry” for courts is to consider the extent to which a congressional act “prevents the Executive 

Branch from accomplishing its constitutionally assigned functions”).   Here, President Biden has 

not objected to any of the requests as being overly broad or unnecessarily intrusive.  His counsel 

has reviewed the first three tranches of responsive records and stated that President Biden 

supports their production because of Congress’ compelling interest in them.  See Pl. Mot., Exs. 4, 

6.  Plaintiff’s argument to the contrary, that the Select Committee’s “broad” requests are overly 

intrusive into the operations of an office he no longer occupies, is therefore unpersuasive.   

Third, “courts should be attentive to the nature of the evidence offered by Congress to 

establish that a subpoena advances a valid legislative purpose.”  Mazars, 140 S. Ct. at 2036.  

“[U]nless Congress adequately identifies its aims and explains why the President’s information 

will advance its consideration of possible legislation,” “it is impossible to conclude that a 
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subpoena is designed to advance a valid legislative purpose.”  Id.  The Select Committee has 

adequately identified its aims and indicated why the requested records may support a valid 

legislative purpose.  As noted above, the Select Committee was created to investigate the facts 

and circumstances of the January 6 attack, including “influencing factors that contributed to the 

attack.”  H.R. 503 § 4(a)(1)(B).  Defendants tie this aim to the Committee’s Presidential records 

requests by pointing to Plaintiff’s statements claiming the election was “rigged,” promoting the 

January 6 rally, and calling on his supporters to “walk down to the Capitol” to “take back our 

country,” Comm. Br. at 7, public reports regarding Plaintiff’s efforts to pressure Department of 

Justice and state officials to reverse the election results, id. at 5-7, and the Committee’s findings 

about the effort of Plaintiff’s former aides to stop or delay the counting of election results, H.R. 

Rep. No. 117-152, at 6 (Oct. 19, 2021).  The Committee could reasonably expect the requested 

records to shed light on any White House planning and strategies concerning public messaging 

about the election, any efforts to halt or delay the electoral count, and preparations for and 

responses to the January 6 rally and attack.  See Pl. Mot., Ex. 1 at 4, 7-9.  Such information 

would be plainly material to the Select Committee’s mandate to discover and report on “the 

facts, circumstances, and causes relating to the January 6 [attack],” H.R. 503, § 3(1), and to pass 

remedial legislation in any number of previously identified areas within their legislative purview.   

Fourth, courts should “assess the burdens imposed on the President by [the] subpoena” 

because “[the burdens] stem from a rival political branch that has an ongoing relationship with 

the President and incentives to use subpoenas for institutional advantage.”  Mazars, 140 S. Ct. at 

2036.  Defendants satisfy this factor as well, because the “burdens imposed on the President” by 

the Committee’s request are of considerably less significance when the Presidential records 
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sought pertain to a former President and when the incumbent President favors the production.  

Mazars, 2021 WL 3602683, at *13.  Moreover, unlike the compulsory nature of the subpoena in 

Mazars, here, the Select Committee made its request pursuant to a statutory framework to which 

the executive branch is a party and has long acquiesced.  This fact, too, undermines any notion 

that the office of the President is unduly burdened by the requests.   

Having found that all four Mazars factors weigh against Plaintiff’s position, the court 

concludes that the Select Committee’s requests are a valid use of legislative power and refuses to 

enjoin what the legislative and executive branches agree is a vitally important endeavor. 

B. Irreparable Harm 
 
A party seeking preliminary injunctive relief must show an imminent threat of irreparable 

harm by the challenged action or inaction.  The “injury must be both certain and great, actual and 

not theoretical, beyond remediation, and of such imminence that there is a clear and present need 

for equitable relief to prevent irreparable harm.”  Mexichem Specialty Resins, Inc. v. EPA, 787 

F.3d 544, 555 (D.C. Cir. 2015) (cleaned up).  

Plaintiff fails to show that any irreparable injury is likely to occur.  First, to the extent 

Plaintiff argues that he, as a private citizen, will suffer injury, he has not identified any personal 

interest that is threatened by the production of Presidential records.  He claims no personal 

interest in the records or the information they contain, and he identifies no cognizable injury to 

privacy, property, or otherwise that he personally will suffer if the records are produced, much 

less a harm that is “both certain and great,” id., 787 F.3d at 555, if injunctive relief is denied.  

Second, Plaintiff’s argument that the executive branch will suffer injury is similarly 

unavailing.  Plaintiff invokes the executive privilege protecting presidential communications, 
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contending that compliance with the Select Committee’s requests “will undoubtedly cause 

sustainable injury and irreparable harm” to future Presidents because releasing confidential 

communications between him and his advisors concerning his duties and responsibilities as 

President to a “rival branch of government” will “chill[ ] advice given by presidential aides[.]”  

Pl.’s Mot. at 6-7, 36.  That privilege, however, is not for the benefit of any “individual, but for 

the benefit of the Republic.”  Nixon v. GSA, 433 U.S. at 449.  Moreover, the notion that the 

contemplated disclosure will gravely undermine the functioning of the executive branch is 

refuted by the incumbent President’s direction to the Archivist to produce the requested records, 

and by the actions of past Presidents who similarly decided to waive executive privilege when 

dealing with matters of grave public importance, such as the Watergate scandal, the Iran-Contra 

affair, and 9/11.  Plaintiff therefore has made no showing of imminent irreparable harm to any 

interests protected by executive privilege that compels an immediate halt to compliance with the 

Select Committee’s requests. 

Plaintiff also contends that an injunction is needed to protect against a risk of inadvertent 

disclosure of privileged documents, allegedly due to the “short time periods” provided under the 

PRA for review of potentially large volumes of records whose sensitivity may not be apparent if 

their authors or custodians cannot be readily ascertained.  See Pl.’s Mot. at 37.  This too is not a 

convincing injury.  Thus far, Plaintiff’s PRA representatives have successfully reviewed the 

records in the first three tranches, and Plaintiff has invoked privilege over many of them.  

Moreover, NARA routinely accommodates requests from former Presidents for additional time 

to complete their reviews when the volume or complexity of records requires.  NARA Br., Laster 

Decl. ¶ 11.  NARA maintains the records in the same order and manner of organization as they 
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were transmitted by the outgoing administration.  Id. ¶ 6.  To the extent practicable and 

necessary, NARA informs the PRA representatives where the responsive records came from, 

such as from a staff member’s office files.  Id.  And when asked, NARA also assists former 

Presidents in identifying records’ authors and custodians.  Id. ¶ 11.  These accommodations are 

sufficient to mitigate any claim by Plaintiff that he is prejudiced by the PRA statutory process.   

C. Balance of the Equities and the Public Interest  
 

The legislative and executive branches believe the balance of equities and public interest 

are well served by the Select Committee’s inquiry.  The court will not second guess the two 

branches of government that have historically negotiated their own solutions to congressional 

requests for presidential documents.  See Mazars, 140 S. Ct. 2029-31. 

Defendants contend that discovering and coming to terms with the causes underlying the 

January 6 attack is a matter of unsurpassed public importance because such information relates to 

our core democratic institutions and the public’s confidence in them.  NARA Br. at 41.  The 

court agrees.  As the Supreme Court has explained, “the American people’s ability to reconstruct 

and come to terms” with their history must not be “truncated by an analysis of Presidential 

privilege that focuses only on the needs of the present.”  Nixon v. GSA, 433 U.S. at 452-53.  The 

desire to restore public confidence in our political process, through information, education, and 

remedial legislation, is of substantial public interest.  See id.   

Plaintiff argues that the public interest favors enjoining production of the records because 

the executive branch’s interests are best served by confidentiality and Defendants are not harmed 

by delaying or enjoining the production.  Neither argument holds water.  First, the incumbent 

President has already spoken to the compelling public interest in ensuring that the Select 
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Committee has access to the information necessary to complete its investigation.  And second, 

the court will not give such short shrift to the consequences of “halt[ing] the functions of a 

coordinate branch.”  Eastland, 421 U.S. at 511 n.17.  Binding precedent counsels that judicially 

imposed delays on the conduct of legislative business are often contrary to the public interest.  

See id.; see also Exxon Corp. v. F.T.C., 589 F.2d 582, 589 (D.C. Cir. 1978) (describing Eastland 

as emphasizing “the necessity for courts to refrain from interfering with or delaying the 

investigatory functions of Congress”). 

Accordingly, the court holds that the public interest lies in permitting—not enjoining—

the combined will of the legislative and executive branches to study the events that led to and 

occurred on January 6, and to consider legislation to prevent such events from ever occurring 

again.   

IV. CONCLUSION 

For reasons explained above, the court will deny Plaintiff’s request to enjoin Defendants 

from enforcing or complying with the Select Committee’s August 25, 2021, requests because 

Plaintiff is unlikely to succeed on the merits of his claims or suffer irreparable harm, and because 

a balance of the equities and public interest bear against granting his requested relief.   

   

Date:  November 9, 2021    

 
 

Tanya S. Chutkan                                 

TANYA S. CHUTKAN 

United States District Judge      
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 )  
DONALD J. TRUMP, )  
 )  

Plaintiff, )  
 )  

v. ) 
) 

Civil Action No. 21-cv-2769 (TSC) 
 

 )  
BENNIE G. THOMPSON, in his official 
capacity as Chairman of the United States 
House Select Committee to Investigate the 
January 6th Attack on the United States 
Capitol, et al.,  

) 
) 
) 
) 
) 

 

 )  
Defendants. )  

 )  
 

ORDER 

  For the reasons explained in the accompanying Memorandum Opinion, Plaintiff’s 

Motion for a Preliminary Injunction, ECF. No. 5, is DENIED because Plaintiff is unlikely to 

succeed on the merits of his claims or suffer irreparable harm, and because a balance of the 

equities and public interest bear against granting his requested relief. 

 

Date:  November 9, 2021    
 

 

Tanya S. Chutkan                                 

TANYA S. CHUTKAN 
United States District Judge      
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

    
 

DONALD J. TRUMP, in his capacity as  
the 45th President of the United States, 

     
  

Plaintiff,     
   

v.          
               

  
BENNIE G. THOMPSON, in his official 
capacity as Chairman of the United States 
House Select Committee to Investigate        
the January 6th Attack on the United States 
Capitol; THE UNITED STATES HOUSE 
SELECT COMMITTEE TO INVESTIGATE 
THE JANUARY 6TH ATTACK ON THE 
UNITED STATES CAPITOL; DAVID S. 
FERRIERO, in his official capacity as 
Archivist of the United States; and THE 
NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION,                                        

     
  

Defendants.   
 

 
 
 
 
 
 
Civil Action No. 21-2769 
 
 

 
NOTICE OF APPEAL 

Plaintiff Donald J. Trump hereby gives notice of his appeal to the United States 

Court of Appeals for the D.C. Circuit from this Court’s Order denying Motion for 

Preliminary Injunction entered on November 9, 2021. (Dkt. No. 36). 

Dated: November 9, 2021 Respectfully submitted, 

/s/ Jesse R. Binnall    
Jesse R. Binnall (VA022) 
BINNALL LAW GROUP, PLLC 
717 King Street, Suite 200 
Alexandria, VA 22314 
Tel:  (703) 888-1943 
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Fax: (703) 888-1930 
jesse@binnall.com 
 
Counsel for President Donald J. Trump 
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,�ZLOO�DVN�WKDW�FRXQVHO�SOHDVH�LGHQWLI\�\RXUVHOYHV��

VWDUWLQJ�ZLWK�WKH�SODLQWLII�FRXQVHO���

05��&/$5.���-XVWLQ�&ODUN�DQG�-HVVH�%LQQDOO�IRU�WKH�

SODLQWLII���

7+(�&2857���*RRG�PRUQLQJ���

$QG�IRU�WKH�GHIHQGDQWV"��

06��6+$3,52���(OL]DEHWK�6KDSLUR�IURP�WKH�'HSDUWPHQW�RI�

-XVWLFH�RQ�EHKDOI�RI�WKH�1$5$�GHIHQGDQWV�

7+(�&2857���*RRG�PRUQLQJ�

05��/(77(5���*RRG�PRUQLQJ��<RXU�+RQRU���7KLV�LV�

'RXJODV�/HWWHU���,
P�JHQHUDO�FRXQVHO�DW�WKH�+RXVH�RI�

5HSUHVHQWDWLYHV�KHUH�UHSUHVHQWLQJ�WKH�6HOHFW�&RPPLWWHH���

:LWK�PH��,
YH�JRW�7RGG�7DWHOPDQ��(ULF�&ROXPEXV��DQG�6WDFLH�

)DKVHO�IURP�WKH�*HQHUDO�&RXQVHO
V�2IILFH�DQG�0DU\�0F&RUG�DQG�

$QQLH�2ZHQV�IURP�WKH�,QVWLWXWH�IRU�&RQVWLWXWLRQDO�$GYRFDF\�DQG�

3URWHFWLRQ�DW�*HRUJHWRZQ�8QLYHUVLW\�/DZ�&HQWHU���

7+(�&2857���0U��/HWWHU��,
P�KDYLQJ�WURXEOH�KHDULQJ�

\RX��DQG�,�EHOLHYH�P\�FRXUW�UHSRUWHU�LV�DOVR�KDYLQJ�WURXEOH���,I�

DQ\ERG\�GHILQLWHO\�QHHGV�WR�KHDU�\RX��LW�LV�WKH�FRXUW�UHSRUWHU��

EHFDXVH�VKH�LV�SUHSDULQJ�WKH�WUDQVFULSW���,I�\RX�FRXOG�HLWKHU�

VSHDN�XS�RU�JHW�FORVHU�WR�\RXU�PLFURSKRQH��WKDW�ZRXOG�EH�JUHDW���
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05��/(77(5���,V�WKLV�ORXG�HQRXJK��<RXU�+RQRU"��

7+(�&2857���,�FDQ�KHDU�\RX���0DGDP�&RXUW�5HSRUWHU"��

6KH
V�QRGGLQJ���6R�,�WKLQN�ZH
UH�RND\���

,�KDYHQ
W�SXW�WLPH�OLPLWV�RQ�\RX���<RX�DUH�H[SHULHQFHG�

FRXQVHO��DQG�,�DVVXPH�\RX�ZLOO�PDNH�\RXU�DUJXPHQWV�VXFFLQFWO\���

,�GLGQ
W�ZDQW�WR�OLPLW�\RX�LQ�FDVH�,�KDG�TXHVWLRQLQJ�WKDW�WRRN�

XV�EH\RQG�RXU�DOORWWHG�WLPH�

)LUVW��0U��/HWWHU��DUH�ERWK�GHIHQGDQWV�JRLQJ�WR�DUJXH��DQG�

LI�VR��KRZ�DUH�\RX�GLYLGLQJ�XS�\RXU�WLPH"��

05��/(77(5���<HV��<RXU�+RQRU��ZH�DUH�ERWK�JRLQJ�WR�

DUJXH���:H�GLGQ
W�GR�DQ\�VSHFLILF�GLYLVLRQ�RI�WLPH���,I�\RX�KDYH�

D�SUHIHUHQFH�RQ�ZKR�JRHV�ILUVW��SOHDVH�OHW�XV�NQRZ���2WKHUZLVH��

0V��6KDSLUR�ZLWK�WKH�-XVWLFH�'HSDUWPHQW�ZLOO�VSHDN�ILUVW�IRU�WKH�

GHIHQGDQWV��DQG�,�ZLOO�JR�VHFRQG���%XW�ZH�ZLOO�FKDQJH�WKDW�RUGHU�

LI�\RX�SUHIHU��

7+(�&2857���7KDW
V�DEVROXWHO\�ILQH���6R�0V��6KDSLUR�

ZLOO�EH�DUJXLQJ�ILUVW��LV�WKDW�ULJKW"��

05��/(77(5���<HV��PD
DP���

7+(�&2857���0U��%LQQDOO��DP�,�SURQRXQFLQJ�\RXU�QDPH�

ULJKW"��

05��%,11$//���,W
V�%LQQDOO��<RXU�+RQRU��\HV��

7+(�&2857���0U��%LQQDOO��VRUU\���,�DVVXPH�\RX�ZLOO�

ZDQW����VLQFH�\RX
UH�WKH�PRYDQW�KHUH��\RX�ZDQW�WR�KDYH�DQ�

RSSRUWXQLW\�IRU�UHEXWWDO��LV�WKDW�FRUUHFW"��

05��%,11$//���<RXU�+RQRU��\HV��DQG�0U��&ODUN��ZKR�LV�
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ZLWK�PH�KHUH��ZLOO�EH�KDQGOLQJ�RXU�DUJXPHQW��DQG�ZH�ZRXOG�OLNH�

WR�SUHVHUYH�DV�PXFK�WLPH�DV�WKH�&RXUW�ZRXOG�DOORZ�XV�IRU�

UHEXWWDO���

7+(�&2857���$OO�ULJKW���:HOO��,�WUXVW�\RX�ZLOO�OLPLW�

UHEXWWDO�WR�DQ\�QHZ�SRLQWV�SUHVHQWHG�RU�XQDGGUHVVHG�LQ�WKH�

GHIHQGDQWV
�UHVSRQVH�DQG�FRQILQH�\RXU�UHEXWWDO�WR�WKDW��

$W�WKLV�SRLQW�,
P�QRW�JRLQJ�WR�VHW�VWULFW�WLPH�OLPLWV��EXW�

,�KDYH�EORFNHG�RII�PRUH�WKDQ�WZR�KRXUV�IRU�WKLV��DQG�,
P�KRSLQJ�

WR�VWD\�ZHOO�ZLWKLQ�WKDW���

$OO�ULJKW���2EYLRXVO\��,
YH�UHDG�DOO�WKH�SDUWLHV
�

EULHILQJV��DQG�JLYHQ�WKDW�ZH�DUH�QRW�LQ�FRXUW��ZH
UH�RQ�D�YLGHR�

FRQIHUHQFH��,�DVVXPH�WKHUH
V�QR�REMHFWLRQ�IURP�HLWKHU�VLGH�WR�

SURFHHGLQJ�E\�YLGHR�FRQIHUHQFH�LQ�WKLV�FDVH"��

05��%,11$//���1R�REMHFWLRQ��<RXU�+RQRU���

05��/(77(5���1R�REMHFWLRQ���

7+(�&2857���$OO�ULJKW���:K\�GRQ
W�,����,
P�JRLQJ�WR�

DOORZ�\RX��0U��&ODUN��WR�EHJLQ���,�PD\����0U��/HWWHU"��

05��/(77(5���<HV��<RXU�+RQRU���,
YH�JRW�D�

WHFKQRORJLFDO�LVVXH���,
P�LQ�D�FRQIHUHQFH�URRP�ZKHUH�IRU�HQHUJ\�

VDYLQJ�SXUSRVHV�WKH�OLJKWV�JR�RXW�HYHU\�QRZ�DQG�DJDLQ���:H�KDYH�

EHHQ�XQDEOH�WR�IL[�WKDW���6R�LI�WKH�OLJKWV�JR�RXW��WKH\�ZLOO�JR�

ULJKW�EDFN�RQ�DV�VRRQ�DV�0V��2ZHQV����

7+(�&2857���,�ZRQ
W�WDNH�WKDW�DV�DQ�LQGLFDWLRQ�RI�WKH�

VWUHQJWK�RI�\RXU�DUJXPHQW��0U��/HWWHU���,
P�VXUH�ZH�DOO�

DSSUHFLDWH�DQ\�HQHUJ\�VDYLQJ�PHDVXUHV�WKDW�WKH�JRYHUQPHQW�LV�
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XQGHUWDNLQJ���

&28575220�'(387<���-XGJH��0U��0F&ODQDKDQ�KDV�MRLQHG�

XV��DQG�KH�ZDQWV�WR�UHTXHVW�WR�OHDYH�HDUO\���

0U��0F&ODQDKDQ"��

05��0&&/$1$+$1���*RRG�PRUQLQJ��<RXU�+RQRU���,�KDYH�WR�

WHDFK�D�FODVV�DW�*:�WKLV�DIWHUQRRQ���6R�LI�WKLV�KHDULQJ�UXQV�

SDVW��������,�ZRXOG�OLNH�WR�OHDYH�DQG�MRLQ�E\�SKRQH�VR�,�FDQ�

GULYH�GRZQ�WR�P\�FODVV���

7+(�&2857���$OO�ULJKW���<RX�KDYH�ILOHG�DQ�DPLFXV�EULHI�

LQ�WKLV�FDVH���,�KDYHQ
W�SHUPLWWHG�\RX�WR�DUJXH���6R�\RX�FDQ�

OHDYH�ZKHQHYHU�\RX�QHHG�WR�OHDYH��LI�\RX�FRXOG�GR�VR�LQ�WKH�

OHDVW�GLVUXSWLYH�PDQQHU���7KDQN�\RX���

05��0&&/$1$+$1���<HV��<RXU�+RQRU���,�ZDV�MXVW�PDNLQJ�

VXUH���

7+(�&2857���2ND\���7KDW
V�ILQH�

$OO�ULJKW���%HFDXVH�ZH�DUH�RQ�YLGHR��RQO\�RQH�SHUVRQ�FDQ�

VSHDN�DW�RQH�WLPH�GXH�WR�WKH�QDWXUH�RI�WKH�PHGLXP�XQGHU�ZKLFK�ZH�

DUH�RSHUDWLQJ���,�ZLOO�WU\�WR����LI�,�KDYH�D�TXHVWLRQ��,�ZLOO�

WU\�WR�SRVH�LW�DW�WKH�WLPH�\RX
UH�DGGUHVVLQJ�WKH�DUHD�LQ�ZKLFK�,�

KDYH�D�TXHVWLRQ���

6R�ZK\�GRQ
W�\RX�JR�DKHDG�DQG�EHJLQ��0U��&ODUN���

05��&/$5.���7KDQN�\RX��<RXU�+RQRU��DQG�,�DSSUHFLDWH�

WKDW���$V�,�PHQWLRQHG��P\�QDPH�LV�-XVWLQ�&ODUN�IRU�WKH�

SODLQWLII��DQG�ZLWK�PH�LV�-HVVH�%LQQDOO���

7KH�DUJXPHQWV�LQ�WKLV�PDWWHU�KDYH�EHHQ�ZHOO�EULHIHG�DQG�
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MRLQHG�E\�HYHU\ERG\���:H�DUH�KHUH�WR�GLVFXVV�DQG�UHYLHZ�ZLWK�WKH�

&RXUW�WRGD\�DQG�PDNH�RXU�DUJXPHQW���%XW�LW
V�LPSRUWDQW�WR�QRWH�

WKDW�WKLV�LV�QRW�RQO\�D�PRQXPHQWDO�FDVH�LQ�WKH�DUHD�RI�H[HFXWLYH�

SULYLOHJH�ZLWK�UHVSHFW�WR�D�IRUPHU�DQG�LQFXPEHQW�SUHVLGHQW�DQG�

WKDW�UHODWLRQVKLS��EXW�LW
V�DOVR�D�FDVH�RI�ILUVW�LPSUHVVLRQ�IRU�

WKLV�FRXUW�DQG�RQH�WKDW�KDV�D�IDFW�SDWWHUQ�WKDW�OHDGV�WR�NLQG�RI�

WKH�HQG�RI�WKH�VOLSSHU\�VORSH�LQ�DQ\�DUHD�ZKHQ�\RX
UH�UHYLHZLQJ�

D�VWDWXWH���6R�LW
V�QRW�RQO\�MXVW�DQ�LPSRUWDQW�DUJXPHQW�DQG�D�

PRQXPHQWDO�DUJXPHQW��EXW�LW�DOVR�LV�RQH�WKDW�LV�JRLQJ�WR�KDYH�

FRQVHTXHQFHV�GRZQ�WKH�OLQH�IRU�JHQHUDWLRQV�SRWHQWLDOO\���

7+(�&2857���7KDQN�\RX�IRU�UHPLQGLQJ�PH�RI�WKDW���

05��&/$5.���,�NQRZ�,�GLGQ
W�QHHG�WR�UHPLQG�\RX��<RXU�

+RQRU��EXW�,�WKRXJKW�LW�ZDV�LPSRUWDQW�WR�QRWH���

6R�ZH
UH��REYLRXVO\��KHUH�RQ�D�PRWLRQ�IRU�SUHOLPLQDU\�

LQMXQFWLRQ��DQG�WKH�IRXU�IDFWRUV�WKHUH�JXLGH�RXU�DUJXPHQW��DQG�,�

ZDQW�WR�XVH�WKHP�WR�JXLGH�WKH�GLVFXVVLRQ�WRGD\�

7+(�&2857���+ROG�RQ���0\�FRXUW�UHSRUWHU�LV�KDYLQJ�D�

YHU\�GLIILFXOW�WLPH�KHDULQJ���-XVW�D�PRPHQW���:H�DUH�JRLQJ�WR�

SDXVH�

�3DXVH��

7+(�&2857���6R�WKH�FRXUW�UHSRUWHU�LV�DFWXDOO\�JRLQJ�WR�

JR�WR�KHU�RIILFH�DQG�FRQQHFW�YLD�=RRP���6R�ZH�ZLOO�WDNH�D�EULHI�

UHFHVV�

�5HFHVV�WDNHQ�IURP�������D�P��WR�������D�P���

7+(�&2857���$OO�ULJKW���6RUU\�IRU�WKH�LQWHUUXSWLRQ��
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EXW�P\�FRXUW�UHSRUWHU�LQIRUPV�PH�WKDW�WKH�VLWXDWLRQ�LV�

����SHUFHQW�LPSURYHG���6R�DV�ORQJ�DV�,�FDQ�KHDU�\RX�QRZ�DQG�\RX�

VSHDN�XS��ZH�VKRXOG�EH�RND\���$QG�,�ZLOO�WHOO�\RX��,�DP�VR�

ORRNLQJ�IRUZDUG�WR�WKH�HQG�RI�=RRP�KHDULQJV���

0U��&ODUN"��

05��&/$5.���7KDQN�\RX��<RXU�+RQRU���

6R�WKH�IRXU�SURQJV�RI����WR�WKH�3,�WRGD\���/LNHOLKRRG�RI�

VXFFHVV�RQ�WKH�PHULWV��LUUHSDUDEOH�KDUP��EDODQFH�RI�KDUPV��

IDYRUHG�LQWHULP�UHOLHI�DQG�SXEOLF�LQWHUHVW�DUJXPHQW�

6R�ZH�ZLOO�VWDUW�ZLWK�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��

ZKHUH�,�WKLQN�WKH�PHDW�RI�WKLV�DUJXPHQW�LV��DQG�,�WKLQN�HYHU\RQH�

FDQ�DJUHH�WR�WKDW���$QG�SODLQWLII�LV�OLNHO\�WR�VXFFHHG�RQ�KLV�

DUJXPHQWV�LQ�ODUJH�SDUW�GXH�WR�0D]DUV���

7KH�&RXUW�LQ�0D]DUV�UHDOO\�QDUURZHG�DQG�UHFRJQL]HG�WKH�

ULJKWV�RI�DQ�H[HFXWLYH��HYHQ�D�IRUPHU�H[HFXWLYH��WR�KDYH�D�

QDUURZO\�WDLORUHG�DQG�QDUURZO\�GUDZQ�VHW�RI�UHTXHVWV���

7+(�&2857���0U��&ODUN��OHW�PH�VWRS�\RX���,�QRWH�LQ�

\RXU�EULHIV��\RX�GR�UHO\�D�JUHDW�GHDO�RQ�0D]DUV���%XW�0D]DUV�LV�

DQ�XQXVXDO����KDG�DQ�XQXVXDO�SURFHGXUDO�KLVWRU\�LQ�WKDW�ZKHQ�

0D]DUV�ILUVW�ZHQW�WR�WKH�6XSUHPH�&RXUW��WKH�SODLQWLII�ZDV�D�

VLWWLQJ�SUHVLGHQW���7KH�6XSUHPH�&RXUW�HPSKDVL]HG�WKDW�WKH�FDVH�

SUHVHQWHG�D�VHSDUDWLRQ�RI�SRZHUV�LVVXH�DQG�UHPDQGHG�LW�WR�WKH�

'LVWULFW�&RXUW�WR�UHIHU�IRXU�IDFWRUV�WR�FRQVLGHU���

:KHQ�WKH�'LVWULFW�&RXUW�WRRN�WKH�FDVH�DJDLQ�RQ�UHPDQG��WKH�

SODLQWLII�ZDV�QR�ORQJHU�WKH�VLWWLQJ�SUHVLGHQW��DQG�WKH�'LVWULFW�
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&RXUW�IRXQG����DSSOLHG��ZKDW�GR�\RX�FDOO�WKHP��0D]DUV�OLWH�WHVW���

:RXOG�\RX�DJUHH�WKDW�WKH�IDFW�WKDW�WKH�SODLQWLII�KHUH�LV�QR�

ORQJHU�D�VLWWLQJ�SUHVLGHQW�GRHV����VRPHZKDW�GLPLQLVKHV�WKH�

DSSOLFDELOLW\�RI�WKH�SULYLOHJH�LVVXHV�\RX
UH�DUJXLQJ"��

05��&/$5.���,W
V�D�JRRG�TXHVWLRQ��<RXU�+RQRU���%XW�QR��

,�GRQ
W�WKLQN�LW�ZHDNHQV�LW���,Q�0D]DUV��ZH�ZHUH����&RQJUHVV�ZDV�

VHHNLQJ�QRQH[HFXWLYH�SULYLOHJHG�LQIRUPDWLRQ���+HUH��WKH\
UH�

VHHNLQJ�LQIRUPDWLRQ�WKDW�LV�IURP�WKH�SUHVLGHQW
V�WLPH�LQ�RIILFH�

DQG�QHFHVVDULO\�FRXOG�EH�SULYLOHJHG�LQIRUPDWLRQ���

7KHUHIRUH��WKH����

7+(�&2857���%XW�WKDW�SULYLOHJH�KDV�EHHQ�ZDLYHG�E\�WKH�

FXUUHQW�SUHVLGHQW���,�PHDQ��WKH�GLVWLQFWLRQ�LQ�0D]DUV�DQG�WKLV�

FDVH�LV�WKDW�LQ�0D]DUV����ZHOO��DW�OHDVW�WKH�ILUVW�JR�DURXQG��

&RQJUHVV�LV�VHHNLQJ�SULYDWH�LQIRUPDWLRQ�IURP�D�VLWWLQJ�

SUHVLGHQW���$QG�LQ�WKLV�FDVH�&RQJUHVV�LV�VHHNLQJ�DUJXDEO\�SXEOLF�

LQIRUPDWLRQ��TXLQWHVVHQWLDOO\�LQIRUPDWLRQ�RI�D�JRYHUQPHQWDO�

QDWXUH�IURP�D�IRUPHU�SUHVLGHQW��VR�WKDW�WKH�VLWXDWLRQ�LV�UDWKHU�

WUDQVSRVHG���

6R�KRZ�GR�\RX�VTXDUH�WKDW�GLIIHUHQFH"��

05��&/$5.���:HOO��,�VTXDUH�WKDW�GLIIHUHQFH�EHFDXVH�RI�

WKH�KHLJKWHQHG�QDWXUH�RI�WKH�LQIRUPDWLRQ�WKDW
V�EHLQJ�UHTXHVWHG���

7KLV�LV�LQIRUPDWLRQ�WKDW�KDV�D�FRQVWLWXWLRQDOO\�EDVHG�SULYLOHJH��

EDVHG�LQ�1L[RQ�DQG�*6$��WKDW�JRHV�EH\RQG����WKDW�0D]DUV�UHOLHV�

SUHWW\�KHDYLO\�RQ���

,�WKLQN�WKDW�WKH�OHYHO�DQG�WKH�LPSRUW�RI�WKH�GRFXPHQWV�
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UHTXHVWHG�KHUH�DUH�JUHDWHU�WKDQ�WKH�SULYDWH�LQIRUPDWLRQ�WKDW�ZDV�

UHTXHVWHG�LQ�WKH�RULJLQDO�0D]DUV�FDVH���

%XW�,�ZRXOG�DOVR�VD\�WKDW�-XGJH�0HKWD�VSHFLILFDOO\��\RX�

NQRZ��LQYRNHG�WKH�ULJKW�RI�D�IRUPHU�SUHVLGHQW�WR�KDYH�VRPH�OHYHO�

RI�SURWHFWLRQ�LQ�0D]DUV�OLWH���6R�,�GRQ
W�WKLQN�WKH�IDFW�WKDW�

WKH�SUHVLGHQW�KDV�OHIW�RIILFH�PDNHV�XV�JR�WR�0D]DUV�OLWH���,�

WKLQN�WKDW�EHFDXVH�RI�WKH�QDWXUH�RI�WKH�LQIRUPDWLRQ�EHLQJ�

UHTXHVWHG�E\�WKH�&RQJUHVV��0D]DUV�VWLOO�DSSOLHV�KHUH���%XW�HYHQ�

LI�<RXU�+RQRU����LI�WKH�&RXUW�GRHVQ
W�WKLQN�LW�GRHV��0D]DUV�OLWH�

FHUWDLQO\�VWLOO�ZRXOG�DSSO\���

7+(�&2857���'R�\RX�WKLQN�WKH�IDFWRUV�LQ�0D]DUV�OLWH�RU�

0D]DUV�DUH����KRZ�GR�,�VTXDUH�WKDW�ZLWK�WKH�IDFW�WKDW�&RQJUHVV�

KHUH�KDV�QRW�UHTXHVWHG�SULYDWH�LQIRUPDWLRQ��WKDW�0D]DUV�LQYROYHG�

EDQNLQJ�UHFRUGV�DQG�OHDVH�GRFXPHQWV�LQYROYHG�LQ�WKH�OHDVH�WR�WKH�

SODLQWLII�RI����OHDVH�RI�D�EXLOGLQJ�EHIRUH�KH�EHFDPH�SUHVLGHQW"��

7KHVH�GRFXPHQWV�DUH�VRXJKW�WR�IXUWKHU�&RQJUHVV
V�RYHUVLJKW�

LQWR�WKH�HYHQWV�RI�-DQXDU\����DQG�WKH\�RQO\�VHHN�GRFXPHQWV�

FRQFHUQLQJ�JRYHUQPHQWDO�DFWLYLW\�DQG�WKH�IRUPHU�SUHVLGHQW
V�

FRQWDFW�ZLWK�RIILFLDOV�DQG�KLV�DFWLRQV�DQG�VWDWHPHQWV�RQ�

-DQXDU\���RU�UHODWLQJ�WR�WKDW�HYHQW��QRW�SULYDWH�EDQNLQJ�

LQIRUPDWLRQ��WKH�UHVXOW����WKH�UHOHDVH�RI�ZKLFK�GLGQ
W�UHDOO\�

LPSOLFDWH�DQ\�JRYHUQPHQWDO�DFWLYLW\��

05��&/$5.���:HOO��<RXU�+RQRU��,
G�DFWXDOO\�GLVDJUHH�

ZLWK�\RX�RQ�\RXU�SRLQW�WKDW�LW�RQO\�UHODWHV�WR�LQIRUPDWLRQ�

UHODWHG�WR�-DQXDU\�����,W�VHHNV�UHFRUGV�IURP�DOO�WKH�ZD\�EDFN�WR�
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$SULO������UHJDUGLQJ�SULYDWH�SROOLQJ�GDWD�DQG�FRPPXQLFDWLRQV�

ZLWK�FDPSDLJQ�DLGHV���,W
V�QRW�MXVW�UHODWHG�WR�LQIRUPDWLRQ�

VXUURXQGLQJ�-DQXDU\�����

7KDW
V�RQH�RI�WKH�SRLQWV�XQGHU�0D]DUV�WKDW�ZH�KDYH�D�YHU\�

JUHDW�FRQFHUQ�DERXW��LV�WKDW�LW
V�DQ�RYHUO\�EURDG�UHTXHVW���,�

ZRXOG�DOVR����

7+(�&2857���/HW�PH�DVN�\RX��ZLWK�UHJDUG�WR�\RXU�

SULYLOHJH�DUJXPHQW��RQH�RI�WKH�WKLQJV����VRPH�RI�WKH�GRFXPHQWV�

GHVFULEHG�E\�WKH�'LUHFWRU�RI�WKH�$UFKLYHV��IRU�H[DPSOH��YLVLWRU�

ORJV��KRZ�DUH�YLVLWRU�ORJV����HVSHFLDOO\�VLQFH�WKH�FXUUHQW�

SUHVLGHQW�KDV�ZDLYHG�DQ\�FODLP�WR�SULYLOHJH�RYHU�WKRVH�

GRFXPHQWV��KRZ�ZRXOG�YLVLWRU�ORJV��ZKLFK�UHYHDO�ZKR�FDPH�WR�WKH�

:KLWH�+RXVH�RQ�VSHFLILF�GDWHV��KRZ�ZRXOG�WKRVH�EH�SULYLOHJHG"��

+RZ�ZRXOG�\RX�DVVHUW�D�FODLP�RI�SULYLOHJH�RYHU�WKDW�LQIRUPDWLRQ"��

05��&/$5.���7KH�WKHRU\�EHKLQG�H[HFXWLYH�SULYLOHJH�LV�

WKDW�SUHVLGHQWV�FDQ�REWDLQ�IDLU��KRQHVW�DGYLFH�IURP�LQGLYLGXDOV�

ZLWKRXW�WKH�ULVN�RI�WKDW�DGYLFH�JHWWLQJ�RXW�DQG�WDLQWLQJ�WKLQJV�

ODWHU���(YHQ�WKH�DFW�RI�PHHWLQJ�ZLWK�DQ�LQGLYLGXDO�FRXOG�EH�

SULYLOHJHG�LI�WKDW�PHHWLQJ�FRXOG�GLYXOJH�VRPH�NLQG�RI�

LQIRUPDWLRQ���6R�,�WKLQN�LW�FRXOG�EH�SULYLOHJHG�

,�ZRXOG�VD\��WKRXJK��,�WKLQN�0D]DUV�PRVW�LPSRUWDQWO\�

LV�D�WKUHVKROG�TXHVWLRQ�EHIRUH�\RX�HYHQ�JHW�WR�WKH�SULYLOHJH�

DUJXPHQW���$QG�,�KDWH�WR�FRQIODWH�WKRVH��EHFDXVH�,�WKLQN�LQ�

0D]DUV�\RX�UHDOO\�KDYH�WR�JR�WR�WKH�OHJLVODWLYH�SXUSRVH�RQ�WKLV���

,�ZRXOG�QRWH�IURP�WKH�RXWVHW�LQ�+�5������WKDW�6HFWLRQ���G��
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VSHFLILFDOO\�VD\V��TXRWH��QR�PDUNXS�RI�OHJLVODWLRQ�SHUPLWWHG���

7KH�6HOHFW�&RPPLWWHH�PD\�QRW�KROG�D�PDUNXS�RI�OHJLVODWLRQ���

7KDW�LQGLFDWHV�WR�PH�WKDW�WKHUH
V�QRW�JRLQJ�WR�EH�DQ\�

OHJLVODWLRQ�DQG�QR�OHJLVODWLRQ�LV�HYHQ�LQWHQGHG�IURP�WKLV�

FRPPLWWHH��

7+(�&2857���$UH�\RX�VD\LQJ��0U��&ODUN��WKDW�WKHUH�

QHHGV�WR�EH�VSHFLILF�OHJLVODWLRQ�XQGHUZD\�EHIRUH�WKLV�PDWHULDO�

FDQ�EH�VXESRHQDHG"��,�PHDQ��GRHVQ
W�&RQJUHVV����FDQ
W�&RQJUHVV�

LVVXH�D�VXESRHQD�IRU�LQIRUPDWLRQ�RQ�ZKLFK�LW�LQWHQGV�WR�

OHJLVODWH"��$UH�\RX�VD\LQJ�WKDW�WKLV�&RXUW�VKRXOG�UHTXLUH�

&RQJUHVV�WR�KDYH�OHJLVODWLRQ�XQGHUZD\�RU�WR�GHOLQHDWH�VSHFLILF�

OHJLVODWLRQ�IRU�ZKLFK�WKH\�QHHG�WKH�LQIRUPDWLRQ"��

05��&/$5.���1R���:KDW�,
P�VD\LQJ�LV��WKHUH�QHHGV�WR�EH�

DW�OHDVW�D�OHJLVODWLYH�SXUSRVH�EHKLQG�D�UHTXHVW���

+HUH��WKH�OHJLVODWLRQ�WKDW�LV�HQXPHUDWHG�LQ�WKH�UHSO\�EULHI�

DQG�LQ�WKH�DPLFXV�EULHIV��QRQH�RI�WKH�LQIRUPDWLRQ�UHTXHVWHG�LV�

QHFHVVDU\�LQ�RUGHU�WR�OHJLVODWH�RQ�DQ\�RI�WKRVH�LWHPV�WKDW�DUH�

EURXJKW�XS���

,
P�QRW�VD\LQJ����

7+(�&2857���$UH�\RX�UHDOO\�VD\LQJ�WKDW�WKH�SUHVLGHQW
V�

QRWHV��WDONLQJ�SRLQWV��WHOHSKRQH�FRQYHUVDWLRQV�RQ�-DQXDU\����IRU�

H[DPSOH��KDYH�QR�UHODWLRQ�WR�WKH�PDWWHU�RQ�ZKLFK�&RQJUHVV�LV�

FRQVLGHULQJ�OHJLVODWLRQ"��

7KH�-DQXDU\���ULRW�KDSSHQHG�LQ�WKH�&DSLWRO���7KDW�LV�

OLWHUDOO\�&RQJUHVV
V�KRXVH���7KH\�DUH�FKDUJHG�ZLWK�RYHUVLJKW�WR�
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GHWHUPLQH��IRU�H[DPSOH��MXVW�RII�WKH�WRS�RI�P\�KHDG��ZKHWKHU�

WKHUH�QHHG�WR�EH����ZKHWKHU�WKHUH�QHHGV�WR�EH�OHJLVODWLRQ�

DOWHULQJ�RU�VWUHQJWKHQLQJ�RU�LQ�VRPH�ZD\�LPSURYLQJ�VHFXULW\�

DURXQG�WKH�&DSLWRO�RU�DSSURSULDWLRQ�IRU�ODZ�HQIRUFHPHQW�RU�

FUHDWLQJ����FUHDWLRQ�RI�DQ�H[HFXWLYH�DJHQF\�ZLWK�WDUJHWHG�JRDOV���

,Q�������&RQJUHVV�SDVVHG�WKH�+RPHODQG�6HFXULW\�$FW�WKDW�

FUHDWHG�WKH�'HSDUWPHQW�RI�+RPHODQG�6HFXULW\�IROORZLQJ�WKH������

ERPELQJV���

,�PHDQ��DUH�\RX�VD\LQJ�WKDW�&RQJUHVV�KDV�WR�VSHFLILFDOO\�

VD\�ZKDW�OHJLVODWLRQ�WKH\
UH�FRQVLGHULQJ�EHIRUH�,�FRQVLGHU�WKLV"��

05��&/$5.���<RXU�+RQRU��,
P�VD\LQJ�WKHUH�KDV�WR�EH�D�

SXUSRVH�WR�LW��WKHUH�KDV�WR�EH�D�YDOLG�OHJLVODWLYH�SXUSRVH���<RX�

PHQWLRQHG�DOWHULQJ�VHFXULW\�DURXQG�WKH�&DSLWRO�RU�DSSURSULDWLRQ�

WR�ODZ�HQIRUFHPHQW���,
P�QRW�VXUH��DQG�,�GRQ
W�WKLQN�DQ\RQH�FDQ�

DUWLFXODWH�KRZ�D�PHPR�IURP�D�FDPSDLJQ�DLGH�LQ�$SULO�RI������

ZRXOG�OHDG�WR�DQ\�OHJLVODWLRQ�DURXQG�HLWKHU�RI�WKRVH�LVVXHV��

7+(�&2857���:HOO��LW
V�QRW�UHDOO\�\RXU�MRE�RU�P\�MRE�

WR�GHWHUPLQH�WKDW��LV�LW��0U��&ODUN"��,�PHDQ��FRXUWV����,
P�

FLWLQJ�IURP�0F*UDLQ������8�6��DW�������&RXUWV�DUH�ERXQG�WR�

SUHVXPH�WKDW�WKH�DFWLRQ�RI�WKH�OHJLVODWLYH�ERG\�ZDV�ZLWK�D�

OHJLWLPDWH�REMHFW��VR�ORQJ�DV�WKDW�REMHFW�FDQ�EH�FRQVWUXHG���

,V�LW�UHDOO\�P\�UROH�WR�UHTXLUH�&RQJUHVV�WR�VSHFLI\�WKH�

OHJLVODWLRQ�WKDW�WKH\�DUH�LQWHQGLQJ"��

$QG�IXUWKHUPRUH��LVQ
W�LW�DSSURSULDWH�WKDW�&RQJUHVV�PD\�QRW�

NQRZ�KRZ�PXFK�OHJLVODWLRQ�RU�ZKDW�NLQG�RI�OHJLVODWLRQ�LV�
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UHTXLUHG�XQWLO�WKH\�KDYH�FRPSOHWHG�WKHLU�IDFW�ILQGLQJ�SURFHVV"��

05��&/$5.���,�ZRXOG�VD\�WKDW�XQGHU�0D]DUV�WKHUH�QHHGV�

WR�DW�OHDVW�EH�VRPH�FRQQHFWLRQ�EHWZHHQ�WKH�UHTXHVW�IRU�

LQIRUPDWLRQ�DQG�HYHQ�SRWHQWLDO�RU�WKHRUHWLFDO�OHJLVODWLRQ�WKDW�

FRXOG�FRPH�RXW���$QG�WKH�EUHDGWK�RI�WKHVH�UHTXHVWV�GRHVQ
W�OHQG�

LWVHOI�WR�DQ\�OHJLVODWLYH�SXUSRVH��

7+(�&2857���,�DJUHH�ZLWK�\RX��0U��&ODUN���6RPH�RI�

WKHVH�UHTXHVWV�DUH�DODUPLQJO\�EURDG��EXW�VRPH�RI�WKHP�DUH�YHU\�

VSHFLILF�DQG�DUH�VSHFLILFDOO\��\RX�NQRZ��JHDUHG�RU�WDUJHWLQJ�

HYHQWV�RI�-DQXDU\�����

$UH�\RX�VD\LQJ�WKDW�WKRVH�UHTXHVWV��UHTXHVWV�FHQWHUHG�RQ�

WKH�GD\�RI�WKH�ULRWV��DUH�RYHUO\�EURDG"��

05��&/$5.���:HOO��ZKDW�,
P�VD\LQJ�LV�WKDW�WKH�$UFKLYHV�

FXUUHQWO\�KDV�WKRVH�RYHUO\�EURDG�UHTXHVWV��DQG�WKH�GRFXPHQWV�DUH�

FRPLQJ�LQ�SLHFHPHDO�LQ�YDU\LQJ�IRUPV��\RX�NQRZ��QRW�LQ�DQ\�

QHFHVVDULO\�RUGHU�LQ�WHUPV�RI�UHVSRQVLYHQHVV��LQ�WHUPV�RI�WKH�

RUGHU�RI�WKH�UHTXHVW���

:KDW�,
P�VD\LQJ�LV��&RQJUHVV�QHHGV�WR�JR�EDFN�DQG�QDUURZ�

WKHLU�UHTXHVWV�VR�WKDW�DV�WKHVH�GRFXPHQWV�FRPH�RXW�ZH
UH�JHWWLQJ�

D�UHDO�EUHDGWK�RI�GRFXPHQWV�WKDW�DUH�FRQVLVWHQW�ZLWK�0D]DUV��

WKDW�DUH�FRQVLVWHQW�ZLWK�WKRVH�WKLQJV���

7KDW
V�ZKDW�,
P�VD\LQJ�KHUH��<RXU�+RQRU��

7+(�&2857���,�ZLOO�OHW�\RX�UHVXPH���,
P�VRUU\���

05��&/$5.���1R��WKLV�LV�JUHDW���,�PHDQ��WKLV�LV����

WKHVH�DUH�JRRG�TXHVWLRQV��DQG�WKH\
UH�LPSRUWDQW�TXHVWLRQV���
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6R�WKH�VHFRQG�SRLQW�LQ�0D]DUV��,�WKLQN��LV�WKH�RQH�WKDW�ZH�

ZHUH�MXVW�WRXFKLQJ�RQ��ZKLFK�LV�WKDW�WKH�UHTXHVW�FDQ
W�EH�DQ\�

EURDGHU�WKDQ�UHDVRQDEO\�QHFHVVDU\�WR�VXSSRUW�&RQJUHVV
V�

OHJLVODWLYH�REMHFWLYHV���

<RX�PHQWLRQHG�D�IHZ�OHJLVODWLYH�REMHFWLYHV���7KHUH�DUH�

RWKHUV�WKDW�ZHUH�PHQWLRQHG�LQ�WKH�DPLFXV�DQG�RWKHUV�LQ�WKH�

UHSO\���+HUH��WKH�UHTXHVWV�DUH�XQEHOLHYDEO\�EURDG��DV�,�VDLG��

DQG�WKH\�GRQ
W�PDWFK�XS�WR�DQ\�QHFHVVDU\�OHJLVODWLYH�SULYLOHJH���

1RZ��LW
V�QRW�RXU�MRE�WR�JOHDQ�ZKDW�&RQJUHVV�UHDOO\�QHHGV�

RU�ZDQWV���,W
V�QRW�WKH�$UFKLYLVW
V�MRE�WR�JOHDQ�ZKDW�WKH\�QHHG�

RU�ZDQW�RU�WKH�&RXUW
V�MRE���,W
V�XS�WR�&RQJUHVV�WR�JR�EDFN�DQG�

GUDIW�UHTXHVWV�WKDW�DUH�UHDVRQDEOH��WKDW�DUH�QRW�RYHUO\�EURDG��

DQG�WKDW�EHDU�VRPH�UHVHPEODQFH�WR�D�OHJLVODWLYH�SXUSRVH�WKDW�FDQ�

HYHQ�H[LVW���

$QG�KHUH��ZH�GRQ
W�KDYH�WKDW���,�WKLQN�WKDW
V�D�UHDOO\�

LPSRUWDQW�IDFWRU�WR�UHPHPEHU���,W
V�QRW�DQ\RQH
V�MRE�WR�XWHQVLO�

WKHVH�WKLQJV���,W
V�QRW�DQ\RQH
V�MRE�WR�JOHDQ�ZKDW�&RQJUHVV�

QHHGV�WR�JHW�WR�OHJLVODWLYH�LQWHQW���7KHUH�MXVW�KDV�WR�EH�VRPH�

QH[XV�EHWZHHQ�OHJLVODWLRQ�DQG�D�UHTXHVW���

,�ZRXOG�DOVR�QRWH�WKDW�D�ORW�RI�WKHVH�GRFXPHQWV�WKDW�H[LVW�

DUH�DYDLODEOH�HOVHZKHUH��\RX�NQRZ���6R�PDQ\�RI�WKHVH�DUH�IURP�

SHRSOH�ZKR�DUH��\RX�NQRZ��JRLQJ�WR����KDYH�EHHQ�VXESRHQDHG�E\�

WKH�-DQXDU\��WK�FRPPLWWHH��DQG�WKRVH�GRFXPHQWV�ZLOO�EH�DYDLODEOH�

WKHUH���0DQ\�RI�WKHVH����

7+(�&2857���:DLW�D�VHFRQG��0U��&ODUN���
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)LUVW�RI�DOO��,�FKDOOHQJH�\RXU�VWDWHPHQW�WKDW�WKHVH�

GRFXPHQWV�DUH�DYDLODEOH�HOVHZKHUH���,
P�QRW�VXUH�ZKHUH�HOVH�WKH�

:KLWH�+RXVH�YLVLWRU�ORJV�RU�QRWHV�RI�\RXU�FOLHQW�RU�UHFRUGV�RI�

SKRQH�FDOOV�RI�\RXU�FOLHQW�RU�WDONLQJ�SRLQWV�SUHSDUHG�IRU�\RXU�

FOLHQW�FRXOG�EH�REWDLQHG���

$QG�WKH�RWKHU�SRLQW�LV�WKDW�\RXU�FOLHQW�KDV�LQVWUXFWHG�

RWKHUV�ZKR�KDYH�UHFHLYHG�VXESRHQDV�QRW�WR�FRPSO\���6R�,
P�QRW�

VXUH�KRZ�WKH�FRPPLWWHH�FRXOG�REWDLQ�WKHVH�GRFXPHQWV�IURP�RWKHU�

VRXUFHV��DQG�,
P�QRW�VXUH�WKH\
UH�UHTXLUHG�WR�GR�VR���

05��&/$5.���:HOO��LI�WKH\
UH�DYDLODEOH�DQG�D�

QRW�SULYLOHJHG�GRFXPHQW��WKHQ�WKDW�LQIRUPDWLRQ�FDQ�EH�REWDLQHG�

LQ�D�PDQQHU�WKDW�LV�QRW�VHHNLQJ�UHFRUGV�WKDW�DUH�SULYLOHJHG�

XQGHU�H[HFXWLYH�SULYLOHJH���,Q�0D]DUV��WKH\�KDG�WKHP���,�GRQ
W�

EHOLHYH����,�WKLQN�WKDW
V�WKH�RQO\�SDWK�WKDW�WKH\�GR�KDYH��

,�ZRXOG�DOVR�VD\�\RXU�IRFXV�RQ�DFWXDO�SULYLOHJHG�GRFXPHQWV�

DW�WKH�:KLWH�+RXVH�LQ�WHUPV�RI�ZKHUH�WKRVH�GRFXPHQWV�H[LVW��

WKDW
V�DQ�DQDO\VLV�WKDW�WKH�&RXUW�KDV�WR�KDYH�DQG�WKH�&RXUW�

SUREDEO\�QHHGV�WR�KDYH�ZLWK�UHVSHFW�WR�HYHU\�TXHVWLRQ�DQG�HYHU\�

GRFXPHQW�WKDW�FRPHV�RXW��WR�PDNH�VXUH�WKDW�WKHUH
V�D�

FRQVWLWXWLRQDOO\�EDVHG�UHDVRQ�WR�HLWKHU�DVVHUW�SULYLOHJH�RU�QRW���

7+(�&2857���6R�ZKDW�\RX
UH�DGYRFDWLQJ�LV�WKH�&RXUW�GR�

D�GRFXPHQW�E\�GRFXPHQW�LQ�FDPHUD�UHYLHZ�RI�HYHU\�GRFXPHQW�WKDW�

WKH�FRPPLWWHH�VHHNV�WR�JHW�IURP����WKH�$UFKLYHV�EHOLHYHV�LV�

UHVSRQVLYH�WR�WKH�UHTXHVWV"��

05��&/$5.���1R��
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7+(�&2857���,�PHDQ��\RX
UH�WDONLQJ�\HDUV��DQG�\RX
UH�

WDONLQJ�D�OHYHO�RI�LQYROYHPHQW�RI�WKLV�&RXUW�WKDW
V�

XQSUHFHGHQWHG���

05��&/$5.���1R��,
P�QRW�DFWXDOO\�VXJJHVWLQJ�WKDW���

:KDW�,
P�VXJJHVWLQJ�LV�WKDW�ZKHUH�WKH�IRUPHU�SUHVLGHQW�KDV�

DVVHUWHG�D�SULYLOHJH�DQG�ZKHUH�WKH�LQFXPEHQW�SUHVLGHQW�KDV�QRW�

DVVHUWHG�SULYLOHJH��ZKHQ�WKHUH
V�D�GLVSXWH�ZLWK�UHVSHFW�WR�WKRVH�

GRFXPHQWV��EHFDXVH�WKH�&RQVWLWXWLRQ�LV�LPSOLFDWHG�XQGHU�*6$�DQG�

1L[RQ��LW
V�LQFXPEHQW�RQ�WKH�&RXUW�WR�PDNH�D�FRQVWLWXWLRQDO�

GHWHUPLQDWLRQ�DV�WR�ZKR�LV�ULJKW�DQG�ZKHWKHU����

7+(�&2857���,�GRQ
W�VHH�WKDW���,
YH�UHDG�*6$�Y��1L[RQ�

RU�1L[RQ�Y��*6$�VHYHUDO�WLPHV��DQG�,�GRQ
W�ILQG�DQ\�VXSSRUW�LQ�

WKDW�FDVH�IRU�\RXU�DUJXPHQW���

&DQ�\RX�SRLQW�PH�WR�ODQJXDJH�LQ�WKDW�FDVH�WKDW�UHTXLUHV�PH�

WR�GR�WKDW"��

,�PHDQ��WKH����WKH�)RUPHU�3UHVLGHQW�&DUWHU�KDG�DJUHHG��KDG�

VLJQHG�RII�RQ�OHJLVODWLRQ���,�GRQ
W����KHUH��WKH�VLWWLQJ�

SUHVLGHQW�KDV�ZDLYHG�SULYLOHJH�DQG�DJUHHG�WKDW�WKH�GRFXPHQWV�FDQ�

EH�WXUQHG�RYHU���

,VQ
W�WKH�SHUVRQ�ZKR�LV�EHVW�DEOH�DQG�LQ�D�SRVLWLRQ�WR�

GHWHUPLQH�WKH�H[HFXWLYH�SULYLOHJH�WKH�H[HFXWLYH"��

05��&/$5.���,�GRQ
W�DJUHH�ZLWK�WKDW��QRW�WKH�LQFXPEHQW�

H[HFXWLYH���,�EHOLHYH�WKDW��DV�WKH\�VD\�LQ�*6$��WKH�IRUPHU�

SUHVLGHQW�KDV�ULJKWV����DQG�LW
V�LQ�WKH�VWDWXWH��KDV�ULJKWV�ZLWK�

UHVSHFW�WR�DVVHUWLQJ�SULYLOHJH���
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7+(�&2857���1L[RQ�Y��*6$�DOVR�VDLG�WKDW�WKH�IRUPHU�

SUHVLGHQW
V�ULJKWV�DUH�OHVV�VLJQLILFDQW�EHFDXVH�KH�LV�D�IRUPHU�

SUHVLGHQW��DQG�ZKHUH�WKH�FXUUHQW�SUHVLGHQW�KDV�ZDLYHG�SULYLOHJH��

WKH�&RXUW�PXVW�QHFHVVDULO\�FRQVLGHU�WKDW�ZDLYHU���

7KH\
UH�QRW����WKHVH�DUH�QRW�WZR�HTXDO�SDUWLHV�KHUH���7KH�

SHUVRQ�EHVW�DEOH�WR�GHWHUPLQH�ZKHWKHU�WKHUH�LV�DQ�H[HFXWLYH�

SULYLOHJH�ZRXOG�EH��DV�,�DVNHG��WKH�H[HFXWLYH��ULJKW"��

05��&/$5.���,�GRQ
W�DJUHH�ZKHQ�\RX�KDYH�DQ�LQFXPEHQW�

SUHVLGHQW����RU�\RX�KDYH�D�IRUPHU�SUHVLGHQW��,
P�VRUU\��ZKR�KDV�

D�UHOLDQFH�LQWHUHVW��KDV�D�FRQVWLWXWLRQDO�ULJKW�WR����

7+(�&2857���$OO�ULJKW���

05��&/$5.������H[HUW�SULYLOHJH�RYHU���,�ZRXOG�VD\����

7+(�&2857���&DQ�\RX�SRLQW�PH�WR�DQ\�ODQJXDJH�LQ�

1L[RQ�Y��*6$�WKDW�VD\V�WKDW"��

05��&/$5.���7KH�SUHVLGHQW����WKH�IRUPHU�SUHVLGHQW�

KDV����WKHUH
V�D�FRQVWLWXWLRQDOO\�EDVHG�SULYLOHJH�ZKLFK�WKH�

IRUPHU�SUHVLGHQW�FDQ�DVVHUW��

7+(�&2857���,V�WKDW�ODQJXDJH�WDNHQ�GLUHFWO\�IURP�

1L[RQ�Y��*6$"��

05��&/$5.���/HW�PH�SXOO�WKH�TXRWH�IRU�\RX��<RXU�+RQRU���

,�ZLOO�JUDE�WKDW�KHUH���

6WLFNLQJ�WR�1L[RQ�Y��*6$��WKRXJK��,�WKLQN�WKH�LPSRUWDQW�

WKLQJ�IRU�PH�LV�WR�UHPHPEHU�WKDW�LQ�ERWK�WKH�1L[RQ�FDVHV�ZH�DUH�

WDONLQJ�DERXW�GRFXPHQWV�WKDW�ZHUH�JRLQJ�WR�EH�GLVFORVHG�IRU�

FRQILGHQWLDO�UHYLHZ�RI�WKHVH�GRFXPHQWV���+HUH��ZH
UH�WDONLQJ�
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DERXW�D�EURDG�GRFXPHQW�GXPS�RI�H[HFXWLYH�GRFXPHQWV�RI�D�

SUHFHGLQJ�DGPLQLVWUDWLRQ�WKDW�GULYHV�D�WUXFN�ULJKW�WKURXJK�WKH�

FRQVWLWXWLRQDOO\�EDVHG�SULYLOHJH�IRU�D�IRUPHU�SUHVLGHQW�DQG�

WXUQV�LW�LQWR�D�SDUWLVDQ�H[HUFLVH���

7+(�&2857���0U��&ODUN��,
P�JRLQJ�WR�DVN�\RX�WR�GLDO�

GRZQ�WKH�UKHWRULF���

7KH�GRFXPHQWV����WKH�$UFKLYHV�KDYH�GHVFULEHG�WKH�GRFXPHQWV�

DW�LVVXH���,
G�KDUGO\�GHVFULEH�WKHP�DV�D�GRFXPHQW�GXPS���7KH�

VHSDUDWLRQ�RI�SRZHUV�LVVXH�\RX�NHHS�WDONLQJ�DERXW�,�ILQG�KDUG�WR�

GLVFHUQ�KHUH���,Q�D�UDUH�LQVWDQFH��WKH�H[HFXWLYH�EUDQFK�DQG�WKH�

OHJLVODWLYH�EUDQFK�DUH�LQ�DJUHHPHQW���7KH\�ERWK�DJUHH�WKDW�WKH�

GRFXPHQWV�VKRXOG�EH�WXUQHG�RYHU���6R�,�GRQ
W�VHH�ZKHUH�WKH�

VHSDUDWLRQ�RI�SRZHUV�DUJXPHQW�WKDW�\RX�DUH�WDONLQJ�DERXW�H[LVWV���

05��&/$5.���:HOO��LW�H[LVWV�EHFDXVH�WKDW����WKH�

SUHYLRXV�DGPLQLVWUDWLRQ�KDV�D�ULJKW��KDV�D����

7+(�&2857���%XW�LW
V�QRW�D�VHSDUDWLRQ�RI�SRZHUV���,W�

PD\�EH�D�GLVSXWH�EHWZHHQ�D�IRUPHU�SUHVLGHQW�DQG�D�FXUUHQW�

SUHVLGHQW�DERXW�ZKDW�LV�SULYLOHJHG��LI�WKDW�PD\�EH�D�GLVSXWH���

%XW�FDQ�\RX�WHOO�PH�ZKDW�WKH�VHSDUDWLRQ�RI�SRZHUV�LVVXH�LV�

KHUH"��7KHUH
V�RQO\�RQH�H[HFXWLYH���

05��&/$5.���7KHUH�LV��EXW�WKDW�H[HFXWLYH�H[LVWV�LQ�

SHUSHWXLW\��DQG�LW�MXVW�FKDQJHV�KDQGV�DW�WLPHV���

7KRVH�GRFXPHQWV����

7+(�&2857���:RXOGQ
W�WKH�FXUUHQW�H[HFXWLYH�EH�EHVW�

SRVLWLRQHG�WR�GHWHUPLQH����,�PHDQ��\RX
UH�ULJKW���7KH�H[HFXWLYH�
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SULYLOHJH�LV�QRW�OLPLWHG�WR�RQH�SDUWLFXODU�RIILFHKROGHU���,W�

H[LVWV�VR�WKDW�SUHVLGHQWV�QRZ�DQG�LQ�WKH�IXWXUH�ZLOO�KDYH�

XQIHWWHUHG��FDQGLG�DGYLFH�IURP�DGYLVRUV��IURP�D�ZLGH�UDQJH�RI�

VRXUFHV�ZLWKRXW�IHDU�RI�GLVFORVXUH�KDYLQJ�D�FKLOOLQJ�HIIHFW���

7KDW
V�WKH�EDVLV�IRU�WKH�H[HFXWLYH�SULYLOHJH���

%XW�WKH�IDFW�WKDW�WKH�FXUUHQW����WKH�FXUUHQW�H[HFXWLYH�

DVVHUWV�WKDW�SULYLOHJH�RQ�EHKDOI�RI�WKH�H[HFXWLYH�EUDQFK���$QG�

KHUH��KH�KDV�GRQH�VR���+H�KDV�GHFLGHG�WKDW�WKHUH�LV�QR�H[HFXWLYH�

SULYLOHJH���

+RZ�VKRXOG�,�ZHLJK�D�SUHYLRXV�SUHVLGHQW
V�DVVHUWLRQ�RI�D�

SULYLOHJH�ZKHQ�WKH�FXUUHQW�SUHVLGHQW�KDV�VDLG�WKDW�WKHUH�LV�

QRQH"��

05��&/$5.���,�WKLQN�\RX�QHHG�WR�ZHLJK�LW�E\�ORRNLQJ�DW�

HDFK�GRFXPHQW�WKDW
V�LQ�GLVSXWH���,�WKLQN�WKDW
V�WKH�RQO\�ZD\�WR�

GR�LW���,�WKLQN�XQGHU�WKH�&RQVWLWXWLRQ�DQG��IUDQNO\��XQGHU�WKH�

35$�WKH�RQO\�ZD\�WR�GR�WKLV�HIIHFWLYHO\�DQG�WR�KDYH�WKH�IRUPHU�

SUHVLGHQW
V��\RX�NQRZ��ULJKWV�WR�H[HFXWLYH�SULYLOHJH�EH�KHDUG�LV�

WR�KDYH�D�UHYLHZ�E\�WKH�&RXUW�RI�HDFK�GRFXPHQW�DV�LW�FRPHV�RXW�

WKDW
V�LQ�GLVSXWH���

7+(�&2857���2WKHU�WKDQ�VORZLQJ�GRZQ�WKH�SURFHVV��ZKDW�

ZRXOG�WKLV����DQG�FDQ�\RX�SRLQW�WR�PH�D�FDVH�WKDW�VD\V�WKDW�,
P�

UHTXLUHG�WR�GR�WKDW"��

05��&/$5.���1R��,�FDQ
W���7KLV�LV�D�FDVH�RI�ILUVW�

LPSUHVVLRQ��WKRXJK���:H�NQRZ�LW
V�D�FRQVWLWXWLRQDO�TXHVWLRQ��ZH�

NQRZ�LW
V�D�FRQVWLWXWLRQDO�TXHVWLRQ���$QG�ZH�NQRZ�WKDW�RQO\�DQ�
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$UWLFOH�,,,�&RXUW�LV�JRLQJ�WR�EH�DEOH�WR�VD\�ZKDW�WKH�

&RQVWLWXWLRQ�VD\V��DQG�LW�KDV�LQ�WKH�SDVW���

7+(�&2857���/HW�PH�DVN�\RX��0U��&ODUN��\RX�WDON�DERXW�

WKH�H[HFXWLYH�SULYLOHJH�DQG�WKH�IDFW�WKDW�WKLV����\RXU�FOLHQW��

WKH�SODLQWLII��UHWDLQV�DQ�H[HFXWLYH�SULYLOHJH��HYHQ�WKRXJK�KH
V�

QR�ORQJHU�SUHVLGHQW��DQG�WKDW�FHUWDLQO\�LV�DQ�DUJXPHQW�\RX�PD\�

PDNH���

%XW�WKLV�$FW��WKH�3UHVLGHQWLDO�5HFRUGV�$FW��ZDV�VLJQHG�E\�D�

SUHYLRXV�SUHVLGHQW�DQG�H[LVWHG�GXULQJ�WKH�LQFXPEHQF\�RI�\RXU�

FOLHQW
V�WHUP�DV�SUHVLGHQW���7KHUH�ZDV�QHYHU�DQ�DWWHPSW�WR�DOWHU�

LW�RU�FKDQJH�WKH�WHUPV�RI�LW���

,VQ
W�WKDW����DUHQ
W�\RX�QRZ����LVQ
W�\RXU�FOLHQW�QRZ�ERXQG�

E\�WKDW�IDFW"��

05��&/$5.���,�PHDQ��WR�WKH�H[WHQW�WKDW�WKH�

3UHVLGHQWLDO�5HFRUGV�$FW��DQG�,�EHOLHYH�LW�GRHV��SURWHFWV�D�

IRUPHU�SUHVLGHQW
V�LQWHUHVWV�LQ�GRFXPHQWV�WKDW�DUH�SULYLOHJHG�

DQG�WKH�ULJKW�WR�DVVHUW�WKDW����DQG�LQ�IDFW��LW�GRHV�SURYLGH�IRU�

D�IRUPHU�SUHVLGHQW�WR�EH�DEOH�WR�ILOH�VXLW�XQGHU�WKLV����WR�WKH�

H[WHQW�WKH\�DUH��WKDW�FRQVWLWXWLRQDO�ULJKW�LV�HQFDSVXODWHG�LQ�

WKH�3UHVLGHQWLDO�5HFRUGV�$FW���7R�WKH�H[WHQW�WKDW�LW�JUDQWV�QR�

ULJKWV�WR�D�IRUPHU�SUHVLGHQW��LW�VWLOO�GRHVQ
W����LW
V�LQ�

FRQIOLFW�ZLWK�WKH�&RQVWLWXWLRQ���7KDW
V�ZK\�WKRVH�GRFXPHQWV�WKDW�

DUH�LQ�GLVSXWH�QHHG�WR�EH�UHYLHZHG�E\�DQ�$UWLFOH�,,,�MXGJH���

7+(�&2857���6HH��WKH�OHJLVODWLYH�DQG�H[HFXWLYH�

EUDQFKHV�DJUHHG�RQ�WKH�UXOHV�RI�WKH�URDG�ZKHQ�WKH\�HQDFWHG�WKH�
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3UHVLGHQWLDO�5HFRUGV�$FW��ZKLFK�FOHDUO\�HVWDEOLVKHG�WKDW�DQ�

LQFXPEHQW�SUHVLGHQW�FDQ�GHFLGH�ZKHWKHU�RU�QRW�WR�XSKROG�WKH�

IRUPHU�SUHVLGHQW
V�DVVHUWLRQ�RI�SULYLOHJH���

7KDW
V�ZKDW�KDV�KDSSHQHG�KHUH���$QG�KHUH��DJDLQ��,�NQRZ��D�

UDUH�LQVWDQFH�RI�KDUPRQ\�EHWZHHQ�WKH�EUDQFKHV��&RQJUHVV�DQG�WKH�

H[HFXWLYH�DJUHH�WKDW�WKHVH�UHFRUGV�VKRXOG�EH�WXUQHG�RYHU���

6R�,
P�QRW�VXUH�WKDW�,�KDYH�IRXQG�DQ\�ODQJXDJH����,�GRQ
W�

VHH�DQ\�ODQJXDJH�LQ�WKH�VWDWXWH�RU�DQ\�FDVH�WKDW�FRQYLQFHV�PH�

WKDW�ZKHUH�D�SUHYLRXV�SUHVLGHQW�GLVDJUHHV�ZLWK�WKH�LQFXPEHQW
V�

DVVHUWLRQ�RI�SULYLOHJH��WKDW�WKH�&RXUW�LV�UHTXLUHG�WR�JHW�

LQYROYHG�DQG�GR�D�GRFXPHQW�E\�GRFXPHQW�UHYLHZ���

,�PHDQ��ZRXOGQ
W�WKDW�DOZD\V�PHDQ�WKDW�WKH�SURFHVV�RI�

WXUQLQJ�RYHU�WKHVH�UHFRUGV�ZKHUH�WKH�LQFXPEHQW�KDV�QR�REMHFWLRQ�

ZRXOG�VORZ�WR�D�VQDLO
V�SDFH"��

05��&/$5.���,�GRQ
W�NQRZ��<RXU�+RQRU����

7+(�&2857���$QG�ZRXOGQ
W�WKDW�EH�DQ�LQWUXVLRQ�E\�WKLV�

EUDQFK�LQWR�WKH�H[HFXWLYH�DQG�OHJLVODWLYH�EUDQFK�IXQFWLRQV"��,�

PHDQ��WKH�&RXUW�LV�YHU\�OLPLWHG�LQ�LWV�UROH�KHUH���

05��&/$5.���:HOO��H[FHSW�LQ�LQWHUSUHWLQJ�WKH�

&RQVWLWXWLRQ��PDNLQJ�VXUH�WKDW�WKH�VWDWXWHV�FRPSRUW�ZLWK�WKH�

FRQVWLWXWLRQDO�ULJKWV�WKDW�ZHUH�UHFRJQL]HG�LQ�1L[RQ�DQG�*6$���

,�ZRXOG�VD\�WKLV���,W�LV�P\�XQGHUVWDQGLQJ�WKDW�WKLV�LV�WKH�

ILUVW�WLPH�WKHUH
V�EHHQ�D�FRXUW�GLVSXWH�EHWZHHQ�D�IRUPHU�

SUHVLGHQW�DQG�DQ�LQFXPEHQW�SUHVLGHQW�ZLWK�UHVSHFW�WR�H[HFXWLYH�

SULYLOHJH���6R�,�GRQ
W�WKLQN�WKLV�LV�D�FRPPRQ�FLUFXPVWDQFH���
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6R�,�DOVR�GRQ
W�WKLQN�ZH
UH�WDONLQJ�DERXW�D�KXJH�YROXPH�RI�

GRFXPHQWV�ULJKW�QRZ��DQG�,�WKLQN�DV�WKH�UHOHDVH�LV�RQJRLQJ�RI�

GRFXPHQWV��WKDW�LW
V�QRW�DQ�XQEHDUDEOH�EXUGHQ�IRU�WKH�&RXUW�RU�

IRU�DQ\RQH�WR�EH�DEOH�WR�GR�D�UHYLHZ�RI�GRFXPHQWV��RQO\�WKH�

GRFXPHQWV�WKDW�WKH�LQFXPEHQW�SUHVLGHQW�DQG�WKH�IRUPHU�SUHVLGHQW�

GLVDJUHH�RQ�ZLWK�UHVSHFW�WR�H[HFXWLYH�SULYLOHJH��

7+(�&2857���2ND\���

05��&/$5.���7KDQN�\RX��<RXU�+RQRU���

6R�ZH
YH�WDONHG�DERXW�0D]DUV���:H
YH�WDONHG�DERXW�0D]DUV�

OLWH�D�OLWWOH�ELW���+HUH��,�WKLQN�ZH�MXVW�QHHG�WR�PDNH�VXUH����

DQG�ZH
YH�WDONHG�DERXW�WKH�MXGLFLDO�UHYLHZ�RI�GRFXPHQWV���6R�,�

GRQ
W�ZDQW�WR�KDUS�RQ�DQ\�RI�WKH�WKLQJV�WKDW�ZH
YH�DOUHDG\�JRQH�

RYHU�KHUH���,�MXVW�WKLQN�LW
V�UHDOO\�LPSRUWDQW�RQ�RXU�HQG�WR�

UHFRJQL]H����WR�GLVFXVV�WKH�LUUHSDUDEOH�KDUP�DUJXPHQW���

+HUH��ZH
UH�WDONLQJ�DERXW�GRFXPHQWV���2EYLRXVO\��LI�WKHUH�

LV�D�ULJKW�IRU�WKH�IRUPHU�SUHVLGHQW�WR�EH�KHDUG��IRUPHU�

SUHVLGHQW�WR�KDYH�LQSXW��DQG�WKH�IRUPHU�SUHVLGHQW�WR�ZHLJK�LQ�

ZLWK�UHVSHFW�WR�H[HFXWLYH�SULYLOHJH��LI�WKRVH�GRFXPHQWV�DUH�

UHOHDVHG��WKH\�QHFHVVDULO\�FUHDWH�LUUHSDUDEOH�KDUP�EHFDXVH�WKH\�

REYLRXVO\�FDQ
W�EH�WDNHQ�EDFN���

$JDLQ��XQOLNH�LQ�1L[RQ�DQG�*6$��ZH
UH�QRW�WDONLQJ�DERXW�D�

FRQILGHQWLDO�UHYLHZ�RI�GRFXPHQWV���:KHQ�WKH�GRFXPHQWV�DUH�RXW�

WKH�GRRU�DQG�WKH\�JR�WR�&RQJUHVV��WKH\
UH�RXW��DQG�WKH\
UH�JRLQJ�

WR�EH����WKH\
UH�QRW�QHFHVVDULO\�XQGHU�WKH�FRQWURO�RI�WKH�

DUFKLYLVW�DQ\PRUH���
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7+(�&2857���/HW�PH�DVN�\RX�DERXW�\RXU�LUUHSDUDEOH�KDUP�

DUJXPHQW���,UUHSDUDEOH�KDUP�QHFHVVLWDWHV�UHDOO\�WZR�IDFWV���+DUP�

DQG�WKH�IDFW�WKDW�LW
V�LUUHSDUDEOH���,�GRQ
W�GLVDJUHH�WKDW�RQFH�

LQIRUPDWLRQ�LV�RXW�\RX�FDQ
W�XQULQJ�WKH�EHOO���,W
V�RXW���7KH�

GRFXPHQWV�DUH�RXW�WKHUH��

%XW�ZKHUH�LV����ZKDW
V�WKH�KDUP"��$JDLQ��ZH
UH�QRW�WDONLQJ�

DERXW�EDQNLQJ�UHFRUGV�RU�SHUVRQDO��\RX�NQRZ��EXVLQHVV�UHFRUGV�RI�

\RXU�FOLHQW�EHIRUH�KH�EHFDPH�SUHVLGHQW���:H
UH�QRW�WDONLQJ�DERXW�

FRPPHUFLDO�SURSULHWDU\�LQIRUPDWLRQ��OHDVHKROGHU�DJUHHPHQWV�DOO�

UHODWLQJ�WR�PDWWHUV�EHIRUH�\RXU�FOLHQW�EHFDPH�SUHVLGHQW���:H
UH�

WDONLQJ�DERXW�GRFXPHQWV�WKDW�DUH�TXLQWHVVHQWLDOO\�DERXW�

JRYHUQPHQW�EXVLQHVV��DUH�ZH�QRW"��

,�PHDQ��DJDLQ��,�FRPH�EDFN�WR�:KLWH�+RXVH�YLVLWRU�ORJV��

QRWHV�RI�ZKR�\RXU�FOLHQW�FDOOHG�RQ�-DQXDU\����QRWHV�RI�ZKR�KH�

VSRNH�WR�DV�SHRSOH�ZHUH�EUHDNLQJ�ZLQGRZV�DQG�FOLPELQJ�LQWR�WKH�

&DSLWRO���

05��&/$5.���6RPH�RI�LW�WKDW
V�UHTXHVWHG�LV�

JRYHUQPHQWDO�IXQFWLRQ��EXW�DV�ZH
YH�VDLG��GXH�WR�WKH�EUHDGWK�RI�

WKH�UHTXHVWV��PXFK�RI�LW�LVQ
W�TXLQWHVVHQWLDOO\�JRYHUQPHQW�

IXQFWLRQ��

7+(�&2857���:KHUH
V�WKH����WHOO�PH�WKH�KDUP���7HOO�PH�

WKH�KDUP�WKDW�ZRXOG�DFFUXH�WR�\RXU�FOLHQW�LI�GRFXPHQWV�UHODWHG�

WR�ZKR�KH����,
YH�KHDUG�\RXU�DUJXPHQW�ZLWK�UHJDUG�WR�WKH�

H[HFXWLYH�SULYLOHJH��EXW�ZKHUH�LV�WKH�KDUP�WKDW�ZRXOG�DFFUXH�WR�

SODLQWLII�LI�GRFXPHQWV�UHVSRQVLYH�WR�WKH�UHTXHVW�ZHUH�SURGXFHG"��
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05��&/$5.���7KH�KDUP�H[LVWV�WR�WKH�LQVWLWXWLRQ�RI�WKH�

SUHVLGHQF\��DQG�LI�\RX�ZLOO�OHW�PH����

7+(�&2857���%XW�WKH�FXUUHQW�SUHVLGHQW�KDV�VDLG����WKH�

FXUUHQW�SUHVLGHQW�DSSDUHQWO\�GLVDJUHHV���

6KRXOGQ
W�,�IDFWRU�WKDW�LQ"��

05��&/$5.���,�WKLQN�LW�LV�D�IDFWRU��DQG�LW�LV�D�IDFWRU�

XQGHU�WKH�35$���%XW�ZKDW�,�ZRXOG�VXJJHVW��<RXU�+RQRU��LV�WKDW�DW�

WKH�WLPH�ZKDWHYHU�DGYLFH�ZDV�JLYHQ�RU�ZKDWHYHU�FDOO�ZDV�PDGH��

WKHUH�ZDV�D�UHOLDQFH�LQWHUHVW�E\�WKRVH�LQ�WKH�H[HFXWLYH�EUDQFK�

WKDW�WKH�SUHVLGHQW�ZRXOG�EH�DEOH�WR�UHFHLYH�KRQHVW��WUXWKIXO�

DGYLFH�WKDW�ZRXOG�EH�SULYDWH�IRU�D�SHULRG�RI�WLPH��

7+(�&2857���7KDW�JRHV�WR�WKH�H[HFXWLYH�SULYLOHJH��DQG�

,
YH�KHDUG�\RX�RQ�WKDW���:KDW�,
P�DVNLQJ��\RX�DOVR�VD\�WKHUH
V�

LUUHSDUDEOH�KDUP�WR�\RXU�FOLHQW��WR�WKH�SODLQWLII��LI�WKHVH�

GRFXPHQWV�DUH�UHOHDVHG��VHSDUDWH�IURP�WKH�KDUPV�WKDW�DUH�

DWWHQGDQW�LQ�D�YLRODWLRQ�RI�WKH�H[HFXWLYH�SULYLOHJH���

:KDW�LV�WKDW�KDUP"��+RZ�LV�\RXU�FOLHQW�KDUPHG�E\�D�UHOHDVH�

RI�:KLWH�+RXVH�YLVLWRU�ORJV"��

05��&/$5.���:HOO��<RXU�+RQRU��,�ZRXOG�VXJJHVW�WKDW�WKH�

KDUP�H[LVWV�LQ�WKH�VWDWXWH���,�PHDQ��WKH�DELOLW\�WR�VXH�XQGHU�

WKLV�JUDQWV�D�ULJKW�RI�SULYDWH�DFWLRQ��ZKLFK�LI�WKHUH�ZDV�QR�

KDUP�WR�WKHVH�GRFXPHQWV�EHLQJ�UHOHDVHG����\RX�NQRZ��GDPDJHV�DUH�

VRPHWKLQJ�\RX
YH�JRW�WR�SURYH�LQ�D�FDVH�LQ�RUGHU�WR�QRW�JHW�

GLVPLVVHG�RU�JHW�WKURZQ�RXW�RQ�VXPPDU\�MXGJPHQW���

+HUH��WKDW�ULJKW�H[LVWV�IRU�D�UHDVRQ���7KH�RQO\�WKLQJ�ZH
UH�
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WDONLQJ�DERXW�DUH�GRFXPHQWV�DQG�FRPPXQLFDWLRQV���

7KLV�JRHV�EDFN�WR�ZKDW�,�ZDV�VXJJHVWLQJ�EHIRUH��WKRXJK��

ZKLFK�LV��WKLV�LV�H[DFWO\�ZK\�WKH�&RXUW�QHHGV�WR�UHYLHZ�

GRFXPHQWV�ZKHQ�WKHUH
V�D�GLVSXWH��EHFDXVH�LI�WKHUH�LV�D�UHYLHZ�

RI�D�GRFXPHQW�DQG�LW�LV�GHWHUPLQHG�WKDW�LW�LV�QRW�SULYLOHJHG�DQG�

WKHUH
V�QR�KDUP��ZHOO��WKHQ�WKH�&RXUW�PDNHV�D�GHWHUPLQDWLRQ�DV�

WR�ZKHWKHU�RU�QRW�WKDW�FRQVWLWXWLRQDOO\�EDVHG�SULYLOHJH�LV�

SURSHUO\�ZDLYHG�RU�QRW��

7+(�&2857���0U��&ODUN��WHOO�PH��LI�\RX�FDQ��KRZ�\RXU�

FOLHQW�LV�KDUPHG�E\�D�UHOHDVH�RI�:KLWH�+RXVH�YLVLWRU�ORJV��

05��&/$5.���6SHFLILFDOO\��\RX�KDYH�WKH�SUHVLGHQW
V�

VSHFLILF�LQWHUHVW�LQ�D�IRUPHU�SUHVLGHQW�WKDW
V�EHIRUH�WKH�

6XSUHPH�&RXUW����

7+(�&2857���7KDW
V�DQ�H[HFXWLYH�SULYLOHJH�DULVLQJ�RXW�

RI�WKH�&RQVWLWXWLRQ���,
P�QRW�DVNLQJ�DERXW�WKDW��

05��&/$5.���,�XQGHUVWDQG�ZKHUH�<RXU�+RQRU�LV�FRPLQJ�

IURP���,Q�WHUPV�RI�WKH�VSHFLILF�IDFWV�RI�D�VSHFLILF�GRFXPHQW��

,
G�KDYH�WR�DFWXDOO\�ORRN�DW�WKH�VSHFLILF�GRFXPHQW�LQ�TXHVWLRQ�

WR�EH�DEOH�WR�GHWHUPLQH�WKDW���,�GRQ
W�NQRZ�RII�WKH�WRS�RI�P\�

KHDG�ZLWKRXW�VHHLQJ�D�GRFXPHQW�WR�EH�DEOH�WR�DUWLFXODWH�D�

VSHFLILF�KDUP�WKDW�\RX
UH�DVNLQJ�IRU���

,�FDQ�WHOO�\RX�WKH�KDUP�WR�WKH�LQVWLWXWLRQ���,�FDQ�WHOO�\RX�

WKH�KDUP�WR�WKH�UHOLDQFH�LQWHUHVW�RI�D�SUHVLGHQW���,Q�WHUPV�RI�

WKH�VSHFLILFV�RI�D�VSHFLILF�GRFXPHQW��,�FDQ
W�GR�WKDW�ZLWKRXW�LW�

LQ�IURQW�RI�PH�
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7+(�&2857���$UH�\RX�VXJJHVWLQJ�WKDW���

05��&/$5.���,�FDQ�VHH�D�VLWXDWLRQ�ZKHUH�WKH�FDOO�ORJV�

RI�D�IRUPHU�SUHVLGHQW�FRXOG�KDYH�D����WKHUH�FRXOG�EH�D�VSHFLILF�

KDUP�WR�WKDW�LQGLYLGXDO���

7+(�&2857���$OO�ULJKW���<RX�FDQ�FRQWLQXH���

05��&/$5.���7KDQN�\RX��<RXU�+RQRU���

)LQDOO\��,�ZRXOG�MXVW����,�FDQ�ZUDS�XS�KHUH��EHFDXVH�,�

WKLQN�LW
V�LPSRUWDQW���:KHQ�ZH
UH�ZHLJKLQJ�SXEOLF�LQWHUHVWV�

KHUH��,�WKLQN�LW�ZHLJKV�LQ�IDYRU�RI�XSKROGLQJ�WKH�ULJKWV�RI�

H[HFXWLYH�SULYLOHJH�RI�D�IRUPHU�SUHVLGHQW���,�WKLQN�D�UXOLQJ�E\�

WKH�&RXUW�WR�QRW�JUDQW�WKLV�SUHOLPLQDU\�LQMXQFWLRQ�RSHQV�XS�WKH�

GRRU�IRU�WKH�SDUWLVDQVKLS�RI�GRFXPHQW�UHTXHVWV�DQG�EORZV�D�KROH�

LQ�H[HFXWLYH�SULYLOHJH�WKDW�VKRXOG�FRQFHUQ�HYHU\ERG\���

,�WKLQN�ZH�ZDQW�WR�PDNH�VXUH�WKDW�ZH�KDYH�SUHVLGHQWV�DQG�

H[HFXWLYHV�WKDW�JHW�IUHH�DQG�IDLU�DQG�KRQHVW�DGYLFH���$QG�LI�

WKLV�EURDG�RI�D�GRFXPHQW�UHTXHVW�LV�DOORZHG�RU�WKH�UHOHDVH�RI�

GRFXPHQWV�ZLWK�UHVSHFW�WR�LW��WKHQ�WKDW�WZR�VWHS�SURFHVV�RI�

ILUVW�0D]DUV�DQG�WKHQ�UHYLHZLQJ�WKH�SULYLOHJH�RI�HDFK�GRFXPHQW��

WKHQ�,�GRQ
W�WKLQN�ZH�KDYH�D�SULYLOHJH�DQ\PRUH��DQG�,����

7+(�&2857���0U��&ODUN��\RX
YH�DFFXVHG�WKH�GHIHQGDQWV�

RI�PDNLQJ�RYHUEURDG�UHTXHVWV��DQG�,�WDNH�\RXU�SRLQW�WKDW�VRPH�RI�

WKHVH�UHTXHVWV�DUH�RYHUEURDG���%XW�LVQ
W�\RXU�DVVHUWLRQ�RI�

SULYLOHJH�KHUH�MXVW�DV�EURDG"��

,�PHDQ��\RX
YH�PDGH�D�EODQNHW�DVVHUWLRQ�RI�SULYLOHJH�ZLWK�

UHJDUG�WR�VRPH�GRFXPHQWV�WKDW�KDYH�QRW�HYHQ�EHHQ�SURGXFHG�\HW��
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05��&/$5.���<RXU�+RQRU��,�ZRXOG�VD\�WKLV���7KHUH�KDYH�

EHHQ�WKUHH�RU�IRXU�WUDQFKHV�RI�GRFXPHQWV�WKDW�KDYH�FRPH�IURP�WKH�

1DWLRQDO�$UFKLYHV���)RUPHU�3UHVLGHQW�7UXPS
V�WHDP�KDV�UHYLHZHG�

GRFXPHQWV��KDV�FDOOHG�EDOOV�DQG�VWULNHV�RQ�HDFK�GRFXPHQW��KDV�

DVVHUWHG�SULYLOHJH�RYHU�VRPH��QRW�DVVHUWHG�SULYLOHJH�RYHU�

RWKHUV���

,I�VRPHRQH�LV�EHLQJ�EURDG��LW
V�WKH�FXUUHQW�DGPLQLVWUDWLRQ�

ZKHQ�WKH\
YH�ZDLYHG�LW�ZLWK�UHVSHFW�WR�HYHU\WKLQJ���7KH�

FXUUHQW����3UHVLGHQW�7UXPS�KDV�PDGH�D�GHOLEHUDWLYH�DQG�KRQHVW�

DVVHVVPHQW�RI�HDFK�GRFXPHQW�DV�LW�FDPH�LQ��DQG�LW
V�QRW����KDV�

PDGH�WKDW�DVVHUWLRQ���7KHUH�DUH�GRFXPHQWV�WKDW�ZH�DJUHH�WKDW�

VKRXOG�EH�UHOHDVHG���

6R�,�FDQ
W�VWUHVV�WKDW�HQRXJK���:H
YH�QRW�PDGH�D�EURDG�

DVVHUWLRQ�RI�SULYLOHJH���:H
UH�MXVW�DVNLQJ�WKH�&RXUW�WR�PDNH�D�

GHWHUPLQDWLRQ�LQ�WHUPV�RI�GLVDJUHHPHQWV�ZLWK�UHVSHFW�WR�WKHVH�

GRFXPHQWV���

7+(�&2857���$OO�ULJKW���7KDQN�\RX���

05��&/$5.���7KDQN�\RX��<RXU�+RQRU���7KDW
V�DOO�ZH�

KDYH���

7+(�&2857���$OO�ULJKW���0V��6KDSLUR"��

06��6+$3,52���*RRG�PRUQLQJ��<RXU�+RQRU���

7+(�&2857���*RRG�PRUQLQJ���

06��6+$3,52���,�ZRXOG�OLNH�WR�VWDUW�ZKHUH�0U��&ODUN�

VWDUWHG��ZLWK�KLV�REVHUYDWLRQ�WKDW�WKLV�LV�D�FDVH�RI�ILUVW�

LPSUHVVLRQ���7KDW�LV�WUXH��LW�LV�WKH�ILUVW�WLPH�LQ�WKH�KLVWRU\�
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RI�WKH�3UHVLGHQWLDO�5HFRUGV�$FW�WKDW�WKHUH
V�EHHQ�D�GLVDJUHHPHQW�

EHWZHHQ�WKH�LQFXPEHQW�DQG�WKH�IRUPHU�SUHVLGHQW�WKDW�KDV�FRPH�WR�

OLWLJDWLRQ���

%XW�WKDW�GRHV�QRW�PHDQ�WKDW�WKLV�LV�D�GLIILFXOW�RU�HYHQ�D�

SDUWLFXODUO\�QRYHO�FLUFXPVWDQFH��EHFDXVH�FRXUWV�LQ�WKLV�GLVWULFW�

DUH�ZHOO�SUDFWLFHG�LQ�DVVHVVLQJ�SULYLOHJH���,Q�IDFW��,�WKLQN�

WKLV�GLVWULFW�KDV�PRUH�SRLQWHG�FDVHV�WKDQ�DQ\�LQ�WKH�ODQG��DQG�

ZHLJKLQJ�SULYLOHJH�LV�QRW�VRPHWKLQJ�QHZ�WR�WKLV�FRXUW���

7+(�&2857���<RX�DUH�VDGO\�FRUUHFW��0V��6KDSLUR���

%XW�OHW�PH�DVN�\RX��ZKDW�LV�WKH�DSSURSULDWH�WHVW�KHUH"��

7KH�SODLQWLIIV�VD\��/RRN�WR�0D]DUV�RU�0D]DUV�OLWH���:KDW�

FDVH�GR�GHIHQGDQWV�EHOLHYH�LV�PRVW�KHOSIXO��DQG�ZKDW�LV�WKH�

OLPLWLQJ�SULQFLSOH�RQ�\RXU�WHVW"��

06��6+$3,52���7KH�FDVH�WKDW�LV�PRVW�RQ�SRLQW�LV�

1L[RQ�Y��*6$���,W�DGGUHVVHV�WKH�FLUFXPVWDQFH���$QG�LW�YHU\�

FOHDUO\�DVVLJQV�WKH�JUHDWHVW�ZHLJKW�WR�WKH�LQFXPEHQW�SUHVLGHQW���

3ODLQWLIIV��VWLOO�LQ�UHVSRQVH�WR�<RXU�+RQRU
V�TXHVWLRQ��GR�

QRW�DFNQRZOHGJH�WKDW�WKDW�LV�ZKDW�WKH�6XSUHPH�&RXUW�KDV�VDLG���

%XW�1L[RQ�Y��*6$������8�6��DW������DQG�'HOOXPV�Y��3RZHOO��ZKLFK�

LV�D�GHFLVLRQ�RI�WKLV�FLUFXLW������)��G�DW������WKH�6XSUHPH�

&RXUW�VDLG�LW�PXVW�EH�SUHVXPHG�WKDW�WKH�LQFXPEHQW�SUHVLGHQW�LV�

YLWDOO\�FRQFHUQHG�ZLWK�DQG�LQ�WKH�EHVW�SRVLWLRQ�WR�DVVHVV�WKH�

SUHVHQW�DQG�IXWXUH�QHHGV�RI�WKH�H[HFXWLYH�EUDQFK���

7KHUH�LV�QR�GRXEW�WKDW�WKH�LQFXPEHQW�SUHVLGHQW�JHWV�

GHIHUHQFH�LQ�WHUPV�RI�WKLV�EDODQFH��DQG�WKH�JUHDWHVW�ZHLJKW�
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QHHGV�WR�EH�DFFRUGHG�WR�WKH�LQFXPEHQW���

6R�1L[RQ�Y��*6$�EDVLFDOO\�VSHOOV�RXW�ZKDW�FRXUWV�GR�HYHU\�

GD\�ZKHQ�WKH\�DVVHVV�SULYLOHJH���7KH\�WDNH�WKH�SULYLOHJH��DQG�

WKH\�ZHLJK�LW�DJDLQVW�WKH�FRUUHVSRQGLQJ�QHHG�IRU�WKH�

LQIRUPDWLRQ��DQG�WKH\�GHWHUPLQH�ZKHWKHU�WKH�QHHG�RXWZHLJKV�WKH�

SULYLOHJH�FODLP��

7+(�&2857���0V��6KDSLUR��WR�ZKDW�H[WHQW�GRHV�WKH�

IRUPHU�SUHVLGHQW�PDLQWDLQ�WKH�DELOLW\�WR�H[HUW�H[HFXWLYH�

SULYLOHJH�RYHU�JRYHUQPHQW�FRPPXQLFDWLRQV"��

06��6+$3,52���6R�1L[RQ�Y��*6$�UHFRJQL]HG�D�VLQJOH�

UHVLGXDO�ULJKW�IRU�D�IRUPHU�SUHVLGHQW�WR�PDNH�D�FODLP�RI�

SULYLOHJH��DQG�WKDW�E\�VWDWXWH��WKHQ��LV�DVVHVVHG�E\�WKH�

LQFXPEHQW�SUHVLGHQW��ZKR�PDNHV�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�WR�

DVVHUW�RU�XSKROG�WKH�IRUPHU�SUHVLGHQW
V�FODLP�RI�SULYLOHJH���

7KDW�LV�WKH�ZD\�WKH�VWDWXWH�RSHUDWHV��DQG�WKDW�LV�WKH�VROH�

UHVLGXDO�ULJKW�WKDW�LV�UHFRJQL]HG�LQ�1L[RQ�Y��*6$���$QG�EHFDXVH�

RI�WKDW��ZH�DUH�TXLWH�FRQILGHQW�WKDW�WKH�0D]DUV�WHVW�KDV�QR�

DSSOLFDELOLW\�KHUH���:H�GRQ
W�KDYH����WKH�IRUPHU�SUHVLGHQW�GRHV�

QRW�KDYH�D�IUHHVWDQGLQJ�ULJKW�WR�FKDOOHQJH�WKH�HQWLUH�

OHJLVODWLYH�YHQWXUH�

$QG�0D]DUV��DV�<RXU�+RQRU�DOUHDG\�SRLQWHG�RXW��FRQFHUQV�D�

VLWWLQJ�SUHVLGHQW���$QG�HYHQ�WKH�0D]DUV�OLWH�WHVW�DFFRUGV�ZHLJKW�

WR�WKH�LQFXPEHQW�SUHVLGHQW
V�YLHZ���6R�LQ�WKDW�UHVSHFW��LW
V�

VLPLODU�WR�1L[RQ�Y��*6$���

6R�WKH�WHVW�LV�UHDOO\�WR�GR�WKH�QRUPDO�EDODQFLQJ�WKDW�
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FRXUWV�GR��HYHQ�IRU�H[HFXWLYH�SULYLOHJH��DVFULELQJ�WKH�

DSSURSULDWH�DPRXQW�RI�ZHLJKW�WR�WKH�LQFXPEHQW
V�MXGJPHQW�WKDW�

WKH�SXEOLF�LQWHUHVW�LQ�WKLV�FDVH�FOHDUO\�RXWZHLJK�WKH�

FRQILGHQWLDOLW\�FRQFHUQV�XQGHUO\LQJ�WKH�H[HFXWLYH�SULYLOHJH���

$QG�,�ZRXOG�DGG�WKDW�IRU�WKLV�&RXUW�WR�GR�RWKHUZLVH�ZRXOG�

EH�YHU\�RGG�LQGHHG��EHFDXVH�HVVHQWLDOO\�ZKDW�WKH�SODLQWLII�LV�

DVNLQJ�\RX�WR�GR�LV�IRU�WKH�&RXUW�WR�VXSHULQWHQG�D�VLWWLQJ�

SUHVLGHQW
V�GHFLVLRQ�QRW�WR�DVVHUW�SULYLOHJH�

3UHVLGHQWV�PD\�GHFLGH�QRW�WR�DVVHUW�SULYLOHJH�HYHU\�GD\��

DQG�WKHUH
V�QR�UHFRXUVH�WR�WKH�FRXUWV�DQG�QR�UHFRXUVH�WR�D�

IRUPHU�SUHVLGHQW���)RU�H[DPSOH��SUHVLGHQWLDO�FRPPXQLFDWLRQV�DUH�

RIWHQ�FDSWXUHG�LQ�DJHQF\�UHFRUGV��DQG�WKRVH�DJHQF\�UHFRUGV�DUH�

VXEMHFW�WR�)2,$���$�VLWWLQJ�SUHVLGHQW�PD\�GHFOLQH�WR�DVVHUW�

H[HPSWLRQV�E\�RU�RWKHUZLVH�XSKROG�SULYLOHJH�ZLWK�UHVSHFW�WR�

WKRVH�SUHVLGHQWLDO�FRPPXQLFDWLRQV���7KHUH�LV�QR�FKDOOHQJH�WR�

WKDW�GHFLVLRQ���

,W�ZRXOG�EH�H[WUHPHO\�XQXVXDO�IRU�FRXUWV�WR�VXSHULQWHQG�WKH�

GDLO\�GHFLVLRQV�RI�WKH�VLWWLQJ�H[HFXWLYH�DV�WR�ZKHWKHU�RU�QRW�WR�

DVVHUW�SULYLOHJH�DQG�WKH�VLWWLQJ�SUHVLGHQW
V�DVVHVVPHQW�RI�WKH�

SXEOLF�LQWHUHVW�LQ�WKDW�UHJDUG��

7+(�&2857���2QH�RI�WKH�UHTXHVWV�WKDW�WKH�FRPPLWWHH�KDV�

PDGH�LV�IRU�SODLQWLII
V�FRPPXQLFDWLRQV�ZLWK�:KLWH�+RXVH�FRXQVHO�

DQG�GHSXW\�:KLWH�+RXVH�FRXQVHO�FRQFHUQLQJ�OHJDO�DGYLFH�UHODWLQJ�

WR�WKH�FRQVWLWXWLRQDO�SURFHVV�RI�FHUWLI\LQJ�HOHFWLRQ�UHVXOWV���

+RZ�GRHV�DWWRUQH\�SULYLOHJH�IDFWRU�LQ�LQ�KRZ�,�PXVW�ZHLJK�
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WKLV�UHTXHVW"���

06��6+$3,52���,�JXHVV�,�ZRXOG�VD\�WZR�WKLQJV���2QH��

WKH�DWWRUQH\�FOLHQW�SULYLOHJH�LQ�WKH�JRYHUQPHQWDO�FRQWH[W�ZRXOG�

EH�HQFRPSDVVHG�ZLWKLQ�H[HFXWLYH�SULYLOHJH���%XW�WZR��WKH�

GRFXPHQWV�WKDW�ZH�KDYH�EHIRUH�\RX�LQ�WKH�WUDQFKHV�WKDW�DUH�ULSH�

IRU�GHFLVLRQ�,�GRQ
W�EHOLHYH�LQYROYH�WKRVH����WKDW�SDUWLFXODU�

LVVXH���$QG�VR�ZH
UH�WDONLQJ�DERXW�VRUW�RI�D�VSHFXODWLYH�

ZKROHVDOH�DWWDFN�RQ�WKH�VFRSH�RI�WKH�UHTXHVW���

$QG�ZLWK�UHVSHFW�WR��\RX�NQRZ��WKH�VFRSH�RI�WKH�UHTXHVW��

ZH
YH�H[SODLQHG�LQ�RXU�SDSHUV�ZK\�LW
V�UHODWHG�WR�WKH�

LQYHVWLJDWLRQ�RI�WKH�6HOHFW�&RPPLWWHH��EXW�,
P�VXUH�0U��/HWWHU�

ZLOO�KDYH�PRUH�WR�VD\�DERXW�WKDW�LQ�WHUPV�RI�GHIHQGLQJ�WKH�

OHJLVODWLYH�SLHFH�RI�WKLV���

7+(�&2857���$OO�ULJKW���

06��6+$3,52���7KH�RWKHU�SRLQWV�,�ZDQWHG�WR�PDNH�ZLWK�

UHVSHFW�WR�ZK\�WKLV�LV�DFWXDOO\�QRW�D�SDUWLFXODUO\�GLIILFXOW�

FDVH�LV�WKDW�SUHVLGHQWLDO�FRPPXQLFDWLRQV�SULYLOHJH�LV�D�

TXDOLILHG�SULYLOHJH���3ODLQWLIIV�FRQFHGH�WKDW�LQ�WKHLU�SDSHUV���

7KDW
V�QRW�LQ�GLVSXWH���,W�FDQ�EH�RYHUFRPH���

$QG�LW
V�QRW�RQO\�TXDOLILHG��EXW�WKH�3UHVLGHQWLDO�5HFRUGV�

$FW�PHDQV�WKDW�DOO�RI�WKHVH�UHFRUGV�ZLOO�EH�SXEOLF���7KH\�DUH�

QRW��DV�SODLQWLII�DVVHUWV�LQ�KLV�EULHI��LQ�KLV�UHSO\�EULHI��

JRLQJ�WR�EH�FRQILGHQWLDO�IRUHYHU���7KH\
UH�UHVWULFWHG�IRU����

\HDUV�IURP�WKH�JHQHUDO�SXEOLF���%XW�WKH�35$�VSHFLILFDOO\�

FRQWHPSODWHV�WKDW�DOO�EUDQFKHV�RI�JRYHUQPHQW�ZLOO�KDYH�DFFHVV�WR�
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WKHVH�GRFXPHQWV��HYHQ�GXULQJ�WKH�UHVWULFWHG�SHULRG��WKH�

MXGLFLDU\��WKH�FXUUHQW�H[HFXWLYH�EUDQFK�IRU�LWV�QHHGV��DQG�

&RQJUHVV�IRU�LWV�QHHGV���7KDW
V�FRQWHPSODWHG�LQ�WKH�VWDWXWH���

6R�WKHVH�DUH�QRW�GRFXPHQWV�ZKHUH�SULYLOHJH�DQG�

FRQILGHQWLDOLW\�ZLOO�VXUYLYH�IRUHYHU���)DU�IURP�LW���

,�DOVR�ZDQW�WR�VWUHVV��<RXU�+RQRU��WKDW�WKH�IRUPHU�

SUHVLGHQW�KDV�QR�SHUVRQDO�LQWHUHVW�LQ�WKHVH�GRFXPHQWV���7KHUH�LV�

QR�SHUVRQDO�LQMXU\�IURP�WKHLU�GLVFORVXUH���7KH�RQO\�LQWHUHVW�

WKDW�WKH�IRUPHU�SUHVLGHQW�FODLPV�LV�WKH�LQWHUHVW�LQ�H[HFXWLYH�

EUDQFK�FRQILGHQWLDOLW\��ZKLFK�LV�D�ZHLJKW\�FRQVWLWXWLRQDO�

LQWHUHVW���:H�DJUHH�ZLWK�WKDW���

%XW�LW�LV�WKH�YHU\�VDPH�LQWHUHVW�WKDW�WKH�LQFXPEHQW�

SUHVLGHQW�LV�FKDUJHG�ZLWK�SURWHFWLQJ�DQG�ZKLFK�WKH�LQFXPEHQW�KDV�

GHWHUPLQHG�VKRXOG�JLYH�ZD\�LQ�WKH�FLUFXPVWDQFH�GXH�WR�WKH�

FRXQWHUYDLOLQJ�QHHGV�RI�&RQJUHVV�IRU�LWV�LQYHVWLJDWLRQ�LQWR�WKH�

HYHQWV�RI�-DQXDU\���

,�DOVR�ZDQW�WR�QRWH�WKDW�WKLV�LV�QRW�XQXVXDO��LW
V�QRW�

XQXVXDO�IRU�D�VLWWLQJ�SUHVLGHQW����RU�,�VKRXOG�VD\��LW�KDV�

KDSSHQHG��FHUWDLQO\��WKDW�D�VLWWLQJ�SUHVLGHQW�ZLOO�GHFOLQH�WR�

DVVHUW�SULYLOHJH�RYHU�SUHVLGHQWLDO�FRPPXQLFDWLRQV��HYHQ�RI�WKH�

PRVW�VHQVLWLYH�QDWXUH���:H�VHW�RXW�LQ�RXU�EULHI�SULRU�H[DPSOHV�

RI�ZKHUH�SUHVLGHQWV�KDYH�DOORZHG�WKHLU�DLGHV�DQG�GRFXPHQWV�

GHDOLQJ�ZLWK�SUHVLGHQWLDO�FRPPXQLFDWLRQV�WR�EH�SURYLGHG�WR�

&RQJUHVV�ZLWKRXW�DQ�DVVHUWLRQ�RI�SULYLOHJH��DQG�WKDW�LQFOXGHV�

WKLV�IRUPHU�SUHVLGHQW��ZKR�DOVR�DOORZHG�KLV�SUHVLGHQWLDO�
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FRPPXQLFDWLRQV�ZLWK�D�QXPEHU�RI�SHRSOH�WR�EH�GLYXOJHG�WR�

&RQJUHVV���

$QG�,�ZRXOG�DGG�WR�WKH�H[DPSOHV�LQ�RXU�SDSHUV�WKDW�IRUPHU�

3UHVLGHQW�7UXPS�GLG�QRW�VXH�WR�SUHYHQW��IRU�H[DPSOH��WKH�$FWLQJ�

$WWRUQH\�*HQHUDO�-HIIUH\�5RVHQ�IURP�WHVWLI\LQJ�DERXW�

SUHVLGHQWLDO�FRPPXQLFDWLRQV�WR�WKLV�YHU\�VDPH�6HOHFW�&RPPLWWHH���

6R�WKDW�DSSDUHQWO\�ZDV�QRW�D�PRQXPHQWDO�FDVH�WKDW�QHHGHG�WR�EH�

OLWLJDWHG��EXW�WKLV�RQH�LV���

7DNLQJ�DOO�RI�WKH�HOHPHQWV�WKDW�,
YH�PHQWLRQHG��WKH�IDFW�

WKDW�WKH�SULYLOHJH�FDQ�EH�RYHUFRPH��WKDW�LW
V�QRW�DEVROXWH��WKH�

IDFW�WKDW�WKH�LQFXPEHQW�LV�HQWLWOHG�WR�JUHDW�ZHLJKW��WKH�IDFW�

WKDW�FRXUWV�GR�WKLV�DOO�WKH�WLPH��WKH�IDFW�WKDW�SDVW�SUHVLGHQWV�

KDYH�DOORZHG�LW�WR�KDSSHQ�DQG�WKDW�WKLV�YHU\�VDPH�IRUPHU�

SUHVLGHQW�KDV�SHUPLWWHG�LW�WR�KDSSHQ��DOO�RI�WKRVH�IDFWRUV�FRPH�

LQWR�WKH�EDODQFH���

$QG�LW�VKRXOG�EH�TXLWH�FOHDU�WKDW�WKH�HYHQWV�RI�-DQXDU\���

FUHDWH�D�FRQJUHVVLRQDO�QHHG�WKDW�RXWZHLJKV�WKH�FRQILGHQWLDOLW\�

LQ�WKLV�LQVWDQFH�DQG�WKDW�3UHVLGHQW�%LGHQ
V�GHWHUPLQDWLRQ�WKDW�

WKH�SXEOLF�LQWHUHVW�UHTXLUHV�WKH�SURGXFWLRQ�RI�UHFRUGV�LQ�WKLV�

FDVH�LV�QRW�RQO\�HQWLWOHG�WR�GHIHUHQFH��EXW�LW
V�HPLQHQWO\�

UDWLRQDO���

7+(�&2857���0V��6KDSLUR��DUH�\RX�JRLQJ�WR����,�FDQ�DVN�

\RX��EXW�LI�\RX�SUHIHU��,�FDQ�DVN�0U��/HWWHU���:KDW�RI�

0U��&ODUN
V�SRLQW�WKDW�WKH�GRFXPHQWV�DW�LVVXH�VKRXOG�EH�UHYLHZHG�

E\�WKH�&RXUW�WR�SUHYHQW�D�YLRODWLRQ�RI�SULYLOHJH��EHFDXVH�RQFH�
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WKH�GRFXPHQWV�DUH�UHOHDVHG��WKH\�FDQ
W�EH��\RX�NQRZ��XQUHOHDVHG"��

:KDW�RI�SODLQWLII
V�UHTXHVW�IRU�D�&RXUW�UHYLHZ"�

06��6+$3,52���6R�,�ZDQW�WR�PDNH�FOHDU��LI�<RXU�+RQRU�

ZDQWV�WR�UHYLHZ�GRFXPHQWV��ZH
UH�KDSS\�WR�VXSSO\�GRFXPHQWV���

+RZHYHU��LW�LV�FRPSOHWHO\�QRW�QHFHVVDU\�LQ�WKLV�FDVH���3ULYLOHJH�

LV�GHWHUPLQHG�DOO�WKH�WLPH�LQ�FDVHV�YLD�SULYLOHJH�ORJV�DQG�YLD�

GHVFULSWLRQV�RI�UHFRUGV���$QG�ZH
YH�WULHG�WR�SURYLGH�WKDW�LQ�WKH�

1$5$�GHFODUDWLRQ�VR�WKDW�\RX�KDYH�D�VHQVH�RI�WKH�GRFXPHQWV�WKDW�

DUH�DW�LVVXH��

,W�LV�FHUWDLQO\�QRW�QHFHVVDU\�IRU�\RX�WR�ORRN�DW�:KLWH�

+RXVH�YLVLWRU�ORJV�RU�FDOO�ORJV�DQG�GHWHUPLQH�DQG�PDNH�DQ�

LQGLYLGXDOL]HG�GRFXPHQW�E\�GRFXPHQW�GHFLVLRQ���7KDW�LV����

WKHUH
V�QR�UHTXLUHPHQW�DQ\ZKHUH�LQ�WKH�FDVH�ODZ��DQG�FRXUWV�DOO�

WKH�WLPH����FRXUWV�ZRXOG�GR�QRWKLQJ�RWKHU�WKDQ�UHYLHZ�GRFXPHQWV�

LI�DOO�SULYLOHJH�GLVSXWHV�HQGHG�XS�LQ�D�GRFXPHQW�E\�GRFXPHQW�

UHYLHZ�E\�WKH�MXGJH���,
P�VXUH�QR�PHPEHU�RI�WKLV�FRXUW�ZDQWV�WR�

EH�HQJDJHG�LQ�WKDW�HQGHDYRU���

,W�DOVR�ZRXOG��REYLRXVO\��GHOD\�SURGXFWLRQ�RI�UHFRUGV�WR�

WKH�FRPPLWWHH���$QG�DV�WKH�6XSUHPH�&RXUW�KDV�ZDUQHG�LQ�(DVWODQG�

DQG�HOVHZKHUH��WKDW�ZKHQ�WKHUH�LV�DQ�HIIRUW�WR�KDOW�WKH�

DFWLYLWLHV�RI�D�EUDQFK�RI�JRYHUQPHQW��WKDW�WKH�&RXUW�VKRXOG�DFW�

DV�H[SHGLWLRXVO\�DV�SRVVLEOH��

<RXU�+RQRU�PHQWLRQHG�:KLWH�+RXVH�YLVLWRU�ORJV���7KRVH�

YLVLWRU�ORJV��WKHUH�KDYH�EHHQ�PXOWLSOH�SUHVLGHQWV�ZKR�KDYH�

YROXQWDULO\�GLVFORVHG�:KLWH�+RXVH�YLVLWRU�ORJV�DV�D�PDWWHU�RI�
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SROLF\��VXFK�WKDW�WKH�QRWLRQ�WKDW�WKHUH�LV�JRLQJ�WR�EH�DQ�

H[WUHPH�LPSLQJHPHQW�RI�FRQILGHQWLDOLW\�LQWHUHVW�LQ�WKH�

GLVFORVXUH�RI�:KLWH�+RXVH�YLVLWRU�ORJV��,�WKLQN��LV�

FRXQWHU�LQGLFDWHG�E\�WKH�IDFW�WKDW�:KLWH�+RXVH�YLVLWRU�ORJV�KDYH�

EHHQ�UHOHDVHG�E\�QXPHURXV�SUHVLGHQWV���

:LWK�UHVSHFW�WR�WKH�LUUHSDUDEOH�KDUP�DOOHJDWLRQ��,�WKLQN�

<RXU�+RQRU�HVVHQWLDOO\�XQGHUVWDQGV�RXU�DUJXPHQWV�SHUIHFWO\���7KH�

SUHVLGHQW�KDV�QR�SHUVRQDO�LQWHUHVW�LQ�WKHVH�GRFXPHQWV���7KH\�DUH�

UHFRUGV�RI�WKH�8QLWHG�6WDWHV�SHU�WKH�3UHVLGHQWLDO�5HFRUGV�$FW�LQ�

6HFWLRQ�������DQG�KH�LV�QRW�SHUVRQDOO\�LQMXUHG�E\�WKHLU�

GLVFORVXUH���7KH�RQO\�LQMXU\�KH�FODLPV�LV�WKH�LQMXU\�WR�WKH�

H[HFXWLYH�EUDQFK�LQWHUHVW���$QG�WKH�FXUUHQW�VLWWLQJ�H[HFXWLYH�

KDV�GHWHUPLQHG�WKDW�WKH�SXEOLF�LQWHUHVW�OLHV�LQ�WKH�SURGXFWLRQ�

RI�WKRVH�UHFRUGV�WR�&RQJUHVV�WR�IXUWKHU�LWV�LQYHVWLJDWLRQ���6R�

WKHUH�LV�QR�LUUHSDUDEOH�LQMXU\�WR�WKH�SODLQWLII�KHUH���

$OVR��WKH�FXUUHQW�VFKHGXOH�XQGHU�WKH�3UHVLGHQWLDO�5HFRUGV�

$FW�LV�1RYHPEHU���WK�IRU�WKH�SURGXFWLRQ�RI�WKH�ILUVW�WUDQFKH�RI�

GRFXPHQWV���7KH�UHPDLQLQJ�WZR�WUDQFKHV�WKDW�DUH�ULSH�IRU�UHYLHZ��

,�EHOLHYH��JR�RXW�WKH�ZHHN�DIWHU�WKDW���

$QG�VR�ZH�WKLQN��<RXU�+RQRU��WKDW�WKHUH
V�DPSOH�WLPH�IRU�

WKH�&RXUW�WR�LVVXH�D�GHFLVLRQ�ZLWKRXW�KDOWLQJ�WKH�35$�SURFHVV��

ZKLFK�LV��\RX�NQRZ��XQGHUZD\�DQG�ZLOO�FRQWLQXH�WR�SURJUHVV��

7+(�&2857���<RX�DQG�,�KDYH�D�YHU\�GLIIHUHQW�YLHZ�RI�

ZKDW�DPSOH�WLPH�LV��0V��6KDSLUR��EXW�,�DSSUHFLDWH�WKDW���

06��6+$3,52���<HV���,�DSRORJL]H�IRU�WKDW��<RXU�+RQRU���
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,�WKLQN�UHVSRQGLQJ�WR�WKH�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ�KDV�

MDGHG�P\�VHQVH�RI�WLPH���

7+(�&2857���,�KDYH�DQRWKHU�RQH��,�KDYH�D�KHDULQJ�RQ�

DQRWKHU�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ�WRPRUURZ���,�DSSUHFLDWH�

WKDW�HYHU\WKLQJ�LV�UHODWLYH���

06��6+$3,52���,W�LV���

7KH�ODVW�WKLQJ�WR�DGGUHVV�LV�WKH�EDODQFH�RI�HTXLWLHV��DQG�

KHUH�DJDLQ��WKH�HTXLWLHV�OLH�KHDYLO\�LQ�IDYRU�RI�WKH�SXEOLF�

LQWHUHVW�DQG�WKH�LQWHUHVW�LQ�OHDUQLQJ�ZKDW�OHG�WR�WKH�HYHQWV�RI�

-DQXDU\���DQG�HQVXULQJ�WKDW�WKH\�QHYHU�KDSSHQ�DJDLQ���

7KH�SXEOLF�LQWHUHVW�OLHV�WKHUH���,W�OLHV�LQ�WKH�FXUUHQW�

SUHVLGHQW
V�DVVHVVPHQW�WKDW�WKDW�LQWHUHVW�RXWZHLJKV�DQ\�LQWHUHVW�

LQ�DVVHUWLQJ�H[HFXWLYH�SULYLOHJH�DQG�WKH�XQGHUO\LQJ�

FRQILGHQWLDOLW\�FRQFHUQV��DQG�WKDW�VKRXOG�HDVLO\�GLVSRVH�RI�WKLV�

FDVH���

,
P�KDSS\�WR�DQVZHU�DQ\�IXUWKHU�TXHVWLRQV��<RXU�+RQRU���

2WKHUZLVH��ZLWK�UHVSHFW�WR�WKH�VRUW�RI��\RX�NQRZ��OHJLVODWLYH�

DVSHFW�RI�WKH����RXU�EULHILQJ��,�ZRXOG�OHDYH�WKDW�WR�WKH�+RXVH�

DQG�0U��/HWWHU���

7+(�&2857���7KDQN�\RX��0V��6KDSLUR���,�GR�KDYH�VRPH�

TXHVWLRQV��EXW�,�WKLQN�WKH\
UH�EHWWHU�SRVHG�WR�0U��/HWWHU���

0U��/HWWHU"��

05��/(77(5���,
P�VRUU\��<RXU�+RQRU���7KH�PRXVH�IUR]H���

,VQ
W�PRGHUQ�OLIH�ZRQGHUIXO"��

<RXU�+RQRU��ILUVW�RI�DOO��,�MXVW�ZDQW�ZDQWHG�WR�VWDUW�RII�
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E\�VD\LQJ�ZH�DJUHH�ZLWK�DOO�RI�WKH�SRLQWV�WKDW�P\�FROOHDJXH��

0V��6KDSLUR��PDGH���6R�ZH�DGRSW�WKH�DUJXPHQWV�WKDW�VKH�KDV�PDGH���

,�GLG�ZDQW�WR�HPSKDVL]H�XS�IURQW�ZKHUH�0V��6KDSLUR�HQGHG��

ZKLFK�LV�WKH�6HOHFW�&RPPLWWHH�WR�,QYHVWLJDWH�WKH�-DQXDU\��WK�

$WWDFN�RQ�WKH�8�6��&DSLWRO�LV�H[SHGLWLRXVO\�HQJDJHG�LQ�

LQYHVWLJDWLRQ�RI�ZKDW�KDSSHQHG�RQ�-DQXDU\����ZKDW�OHG�XS�WR�LW��

ZK\�GLG�LW�KDSSHQ��ZKDW�FDQ�DQG�VKRXOG�EH�GRQH���,W
V�RQH�RI�WKH�

PRVW�LPSRUWDQW�FRQJUHVVLRQDO�LQYHVWLJDWLRQV�WKDW����LQ�WKH�

KLVWRU\�RI�RXU�QDWLRQ�WKDW�KDV�HYHU�RFFXUUHG��

7+(�&2857���0U��/HWWHU��LV�WKH�6HOHFW�&RPPLWWHH��

WKHUHIRUH��UHVWULFWHG����DQG�,�GRQ
W�PHDQ�WR�FXW�VKRUW�\RXU�

HPSKDVLV�RQ�KRZ�VHULRXV�DQ�HYHQW�WKH�PDVV�ULRWV�RQ�-DQXDU\���

ZHUH��EHFDXVH�,�KDYH�QR�GLVDJUHHPHQW�ZLWK�\RXU�FKDUDFWHUL]DWLRQ���

%XW�LV�WKH�6HOHFW�&RPPLWWHH�UHVWULFWHG�WR�RQO\�VHHNLQJ�

LQIRUPDWLRQ�UHJDUGLQJ�WKH�IDFWV��FLUFXPVWDQFHV��DQG�FDXVHV�RI�

WKH�-DQXDU\���DWWDFN"�

05��/(77(5���1R��QRW�DW�DOO��<RXU�+RQRU���$QG�WKLV�

JRHV�WR�RQH�RI�WKH�SRLQWV�WKDW�P\�IULHQG�PDGH�DW�WKH�EHJLQQLQJ���

+H�VDLG�WKDW�WKH����0U��&ODUN��WKDW�WKH�6HOHFW�&RPPLWWHH�GRHVQ
W�

GR�PDUNXSV���%XW�WKH�6HOHFW�&RPPLWWHH�LV�VSHFLILFDOO\�DXWKRUL]HG�

DQG�WKH�H[SHFWDWLRQ�LV�WKDW�WKH\�ZLOO�EH�PDNLQJ�

UHFRPPHQGDWLRQV����WKDW
V�ULJKW�WKHUH�LQ�5HVROXWLRQ��������IRU�

OHJLVODWLRQ���1R��LW
V�QRW�MXVW�DERXW�-DQXDU\���DQG�IRFXVHG�RQ�

WKDW�VSHFLILF�GD\��

7+(�&2857���/HW�PH�DVN�\RX��0U��/HWWHU��VRPH�RI�WKH�
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UHTXHVWV�VHHP�IDLUO\�QDUURZO\�WDLORUHG��EXW�VRPH�RI�WKHP�GR�

VWULNH�PH�DV�YHU\�EURDG���,W
V�VRUW�RI�D�VOLGLQJ�VFDOH���

)RU�H[DPSOH��ZLWK�UHJDUG�WR�-DQXDU\���RU�WKH�GD\V�

LPPHGLDWHO\�SUHFHGLQJ�LW�RU�HYHQ�IROORZLQJ�LW��WKHUH�DUH�

UHTXHVWV�UHJDUGLQJ�WKH�SUHVLGHQW
V�FRPPXQLFDWLRQV�DQG�FRQWDFWV�

ZLWK�D�QXPEHU�RI�LQGLYLGXDOV���7KRVH�DSSHDU�UHODWHG�WR�D�

VSHFLILF�HYHQW���

%XW�WKHUH�DUH�UHTXHVWV�VHHNLQJ�DOO�GRFXPHQWV�FRQFHUQLQJ�WKH�

SUHVLGHQW
V�FRPPXQLFDWLRQV�ZLWK����LQGLYLGXDOV�IURP�

$SULO�RI������WR�-DQXDU\�����7KDW�VHHPV�WR�PH�XQEHOLHYDEO\�

EURDG���$QG�WKHUH�DUH�UHTXHVWV�IRU�GRFXPHQWV�FRQFHUQLQJ�SROOLQJ�

GDWD�DQG�HOHFWLRQ�LVVXHV��ZKLFK�,�JXHVV�ZRXOG�WDQJHQWLDOO\�

UHODWH�WR�WKH�SUHVLGHQW
V�FODLP�WKDW�WKH�HOHFWLRQ�ZDV�VWROHQ��

ZKLFK�,�GRQ
W�WKLQN�DQ\����QRW�D�VLQJOH�FRXUW�KDV�XSKHOG���%XW�

WKRVH�UHTXHVWV�VHHP�UHDOO\�EURDG�WR�PH���

&DQ�\RX�MXVWLI\�WKHP"��

05��/(77(5���<HV��<RXU�+RQRU��DQG�WKH\�DUH�EURDG���

<RXU�FKDUDFWHUL]DWLRQ�LV�FRUUHFW���,�KDYH�VHYHUDO�UHVSRQVHV���

)LUVW��LI�,�PD\��LI�\RX�ORRN�DW�SDJH����RI�RXU�EULHI��WKDW�

LV�ZKHUH�\RX�ZLOO�ILQG�9LFH�&KDLU�&KHQH\��LQ�UHPDUNV�WKDW�ZHUH�

WKHQ�DGRSWHG�DOVR�E\�WKH�&KDLUPDQ��GHVFULEH�ZKDW�WKH�FRPPLWWHH�

LV�ORRNLQJ�LQWR���6R�\RX�VHH�WKHUH�WKH�EUHDGWK�RI�LW���

7KH�NH\�WKLQJ�LV��,�WKLQN�LQ�UHVSRQVH�WR�\RXU�TXHVWLRQ�

ULJKW�QRZ��LV�SDUW�RI�WKH�LQYHVWLJDWLRQ�DERXW�WKH�LQIOXHQFLQJ�

IDFWRUV�WKDW�IRPHQWHG�WKH�DWWDFN����DV�ZH�NQRZ��WKLV�DWWDFN�
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GLGQ
W�MXVW�FRPH�RXW�RI�QRZKHUH���7KLV�ZDVQ
W�MXVW�VRPH�

VSRQWDQHRXV�WKLQJ�WKDW�DURVH�RQ�WKH�PRUQLQJ�RI�-DQXDU\�����2QH�

RI�WKH�PRVW�LPSRUWDQW�WKLQJV�WKDW�WKH�FRPPLWWHH�KDV�WR�ORRN�

LQWR����DQG�DJDLQ��WKLV�LV�HPSKDVL]HG�E\�0V��&KHQH\�DQG����9LFH�

&KDLU�&KHQH\�DQG�&KDLUPDQ�7KRPSVRQ��LV�ZH�QHHG�WR�ILJXUH�RXW�

ZKDW�ZDV�WKH�DWPRVSKHUH�WKDW�EURXJKW�WKLV�DERXW��

6R�FOHDUO\��ZH�JR�EDFN�WR�WKH�PDQ\�DWWHPSWV�WKDW�ZHUH�PDGH�

EHIRUH�WKH�HOHFWLRQ�WR�WU\�WR�EXLOG�WKH�QDWXUH�RI�PLVWUXVW�DERXW�

WKH�HOHFWLRQ�LWVHOI��ZKLFK�JRHV�WR�XQGHUPLQH�RXU�GHPRFUDF\��VR�

WKDW�LI�3UHVLGHQW�7UXPS�GLG�ORVH�KH�ZRXOG�EH�DEOH�WR�VD\�WKDW�

WKLV�LV�XQIDLU�DQG�WR�JHQHUDWH�ORWV�RI�DQJHU�DQG�UDJH�WKDW�OHG�

WR�-DQXDU\�����6R�WKDW�LV�H[DFWO\�ZKDW�WKH�FRPPLWWHH�KDV�WR�ORRN�

LQWR�DQG�LV�ORRNLQJ�LQWR��EHFDXVH�RWKHUZLVH��ZH
UH�MXVW�ORRNLQJ�

DW�D�YHU\�QDUURZ�IRFXV���

,I�,�PD\�MXVW�QRWH�RQH�WKLQJ�WKDW�RFFXUUHG�WR�PH�ODVW�

QLJKW���$V�PDQ\�ZLVH�SHRSOH�KDYH�VDLG��WKRVH�ZKR�GRQ
W�VWXG\�

KLVWRU\�DUH�GRRPHG�WR�UHSHDW�LW���:H�ZDQW�WR�PDNH�VXUH�WKLV�

QHYHU�KDSSHQV�DJDLQ��DQG�WKDW�PHDQV�JRLQJ�ZD\�EHIRUH�-DQXDU\���

LWVHOI���

6R�\HV��ZH�ZDQW�WR�VHH�ZKR�GLG�3UHVLGHQW�7UXPS�WDON�WR��ZKR�

ZDV�KH�FRQVXOWLQJ�ZLWK��ZKDW�ZHUH�WKH�YDULRXV�JURXSV�XUJLQJ��

ZKDW�W\SHV�RI�FODLPV�ZHUH�WKH\�WKLQNLQJ�WKDW�KH�FRXOG�PDNH��

HW�FHWHUD��ZKDW�UHDOO\�OHG�XS�WR�WKLV���,�WKLQN�LW
V�ERWK�ZKDW�

WKH�+RXVH�H[SHFWV�WKLV�FRPPLWWHH�WR�GR��DQG�DOVR��LW
V�ZKDW�WKH�

$PHULFDQ�SHRSOH�H[SHFW��
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7+(�&2857���%XW�LQ�$SULO�RI�������0U��/HWWHU"��:KDW
V�

JRLQJ�RQ�LQ�$SULO�RI������WKDW�PLJKW�KDYH�D�FRQQHFWLRQ�WR�

-DQXDU\��"��

05��/(77(5���<RXU�+RQRU��LW
V�DOO����ZH�WKLQN�PD\EH�

WKLV�DOO�WLHV�LQ�ZLWK����\RX�NQRZ��OHDGLQJ�XS�WR�WKLV��WKH�

IRPHQWLQJ�RI�LW��WKH�EXLOGLQJ�D�JURXQGVZHOO�RI�IHHOLQJ�WKDW�WKLV�

HOHFWLRQ�ZDV�JRLQJ�WR�EH�WDLQWHG���

7+(�&2857���2ND\���,�JUDQW�\RX�WKDW�DIWHU�WKH�1RYHPEHU�

HOHFWLRQ�WKLV�JURXQGVZHOO�EHJDQ��DQG�HYHQ�VKRUWO\�EHIRUH�WKH�

HOHFWLRQ��WKHUH
V�DQ�DUJXPHQW�WR�EH�PDGH�WKDW�WKH�IRUPHU�

SUHVLGHQW�ZDV�SULPLQJ�WKH�SXPS�IRU�LQ�FDVH�KH�ORVW��

%XW�$SULO�RI�����"��+RZ�FRXOG�WKRVH�GRFXPHQWV�EH�FRQQHFWHG�

WR�ZKDW�KDSSHQHG�RQ�-DQXDU\��"��

05��/(77(5���<RXU�+RQRU��EHFDXVH�UHPHPEHU�WKDW�WKHUH�

ZDV�DQ�HOHFWLRQ�WKDW�ZDV�KHOG�WKDW����\RX�NQRZ��ODWHU�LQ�ZKLFK�

WKHUH�ZHUH�PDMRU�FRQFHUQV��REYLRXVO\��WKDW�0U��7UXPS�KDG�WKDW�

VWDUWHG�WKLV�ZKROH�OLQH�RI�ZHOO��WKH�HOHFWLRQ�LV�JRLQJ�WR�EH�

VWROHQ��DQG�LW�PD\�UHYHDO�D�SODQ�WR�VXEYHUW�WKH�HOHFWLRQ���

$QG�PRUH�LPSRUWDQW��WKLV�WLHV�LQ�ZLWK����UHPHPEHU��WKHUH�

ZDV�DQ�HQWLUH�LPSHDFKPHQW�DERXW�VXEYHUWLQJ�WKH�HOHFWLRQ���6R�WKH�

FRQQHFWLRQ�LV�QRWHG���7KH�+RXVH�LPSHDFKHG�WKH�SUHVLGHQW�EHFDXVH�

RI�FRQFHUQV�DERXW�5XVVLDQ�HIIRUWV�WR�VXEYHUW�WKH�$PHULFDQ�

SHRSOH
V�FRQILGHQFH�LQ�WKH�HOHFWLRQ�LWVHOI���

1RZ��,�GLG�ZDQW�WR�PDNH�WZR�RWKHU�SRLQWV�DERXW�WKDW��<RXU�

+RQRU��EHFDXVH�\RXU�TXHVWLRQV�DUH�YHU\�VHULRXV�RQHV���
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5HPHPEHU�WKDW�&RQJUHVV�FDQ�LQYHVWLJDWH����SOHQW\�RI�WLPHV�

LW�PD\�OHDG�WR�EOLQG�DOOH\V��SOHQW\�RI�WLPHV�D�TXLFN�HYDOXDWLRQ�

PLJKW�OHDG�RQH�WR�VD\�LW
V�MXVW�QRW����LW�WXUQV�RXW�WKHUH
V�

QRWKLQJ�WKHUH���%XW�\RX
YH�JRW�WR�ORRN�WR�VHH�LW�

$QG�P\�FROOHDJXHV�KDYH�MXVW�UHPLQGHG�PH�WKDW�WKH�$SULO������

GDWH�LV�ZKHQ�WKH�SUHVLGHQW�KLPVHOI�VWDUWHG�WZHHWLQJ�DERXW�WKH�

HOHFWLRQ�FRPLQJ�XS���6R�WKLV�LV�VRPHWKLQJ�WKDW�KH�ZDV�UDLVLQJ���

+H�KLPVHOI�PDGH�WKLV�UHOHYDQW���

%XW�DJDLQ��\HV��ZH�PLJKW�UXQ�LQWR��\RX�NQRZ��EOLQG�DOOH\V��

HW�FHWHUD��LQ�ZKLFK�FDVH�ZH�ZLOO�VWRS�ZDVWLQJ�WLPH���%XW�WKDW
V�

D�GHWHUPLQDWLRQ�IRU�&RQJUHVV�WR�PDNH���

7+(�&2857���,�XQGHUVWDQG���$QG�&RQJUHVV�FHUWDLQO\�KDV��

\RX�NQRZ��EURDG�DXWKRULW\�WR�GHWHUPLQH�WKH�IDFWV�EHIRUH�LW�

GHFLGHV�ZKDW�OHJLVODWLRQ�WR�FUHDWH�RU�WR�HQDFW���

%XW�WKHUH�KDV�WR�EH�VRPH�OLPLW��ZRXOGQ
W�\RX�DJUHH"��

05��/(77(5���<HV��<RXU�+RQRU��

7+(�&2857���$QG�ZKHUH�LV�WKH�OLQH�GUDZQ"��

05��/(77(5���<RXU�+RQRU��ZH�FRXOG�SUREDEO\�FRPH�XS�

ZLWK�D�EDWFK�RI�K\SRWKHWLFDOV�LI�WKH����\RX�NQRZ��WKDW�LI�WKH�

FRPPLWWHH�DVNHG�DERXW�WKDW�ZRXOG�VR�FOHDUO\�FRXOG�KDYH�QR�

UHODWLRQVKLS�ZKDWVRHYHU��FHUWDLQO\��

%XW�UHPHPEHU��DJDLQ��ZH
UH�WDONLQJ�DERXW�D�ZKROH�

JURXQGVZHOO���0DQ\�RI�WKH�SHRSOH�ZKR�ZHUH�FDXJKW�LQ�WKH�&DSLWRO��

ZKR�ZHUH�GRLQJ�WKLQJV�LQ�WKH�&DSLWRO��DQG�ZKR�ZHUH�WKURZQ�RXW�RI�

WKH�&DSLWRO�KDYH�VDLG�WKDW�LW�ZDV�EHFDXVH�WKH�SUHVLGHQW�DVNHG�
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WKHP�WR�FRPH��WKH�SUHVLGHQW�DVNHG�WKHP�WR�VDYH�WKH�GHPRFUDF\���

$QG�VR�ZH�ZDQW�WR�NQRZ��ZKHQ�GLG�WKDW�SURFHVV�VWDUW��ZKR�

ZDV�LQYROYHG�LQ�LW��KRZ�GLG�LW�FRPH�DERXW���$QG�DV�IDU�DV�

OHJLVODWLRQ��\HV��WKLV�LV�DOO�WLHG�WR�DQG�LV�FOHDUO\�DSSURSULDWH�

IRU�&RQJUHVV�WR�ORRN�LQWR���

)RU�H[DPSOH��VKRXOG�ZH�DPHQG�WKH�(OHFWLRQ�&RXQWLQJ�$FW���

6KRXOG�WKHUH�EH�UHVWULFWLRQV�SRVVLEO\�RQ�ZD\V�WKDW�IHGHUDO�

RIILFLDOV�FDQ�WU\�WR�LQIOXHQFH�VWDWH�RIILFLDOV�WR�FKDQJH�

HOHFWLRQ�UHVXOWV���6KRXOG�ZH�LQFUHDVH�WKH�UHVRXUFHV�RI�YDULRXV�

FRPPLWWHHV�DQG�ERGLHV�ZKR�DUH�JDWKHULQJ�LQIRUPDWLRQ���6KRXOG�ZH�

LQFUHDVH�UHVRXUFHV�IRU��\RX�NQRZ��VRPHWKLQJ�WKDW�,�WKLQN�KDV�

EHHQ�GRQH�PDQ\��PDQ\�GHFDGHV��UHEXLOGLQJ�WKH�FRQILGHQFH�RI�WKH�

$PHULFDQ�SHRSOH�LQ�WKH�HOHFWLRQ�SURFHVV�DQG�RXU�GHPRFUDF\���

,�UHPHPEHU�DQ\�QXPEHU�RI�WLPHV��,�WKLQN�LW�VWDUWHG�ZLWK�

&KLHI�-XVWLFH�%XUJHU��ZKR�ZRXOG�GLVWULEXWH�SRFNHW�FRSLHV�RI�WKH�

&RQVWLWXWLRQ���7KH�ZKROH�SRLQW�ZDV�DQ�HIIRUW�WR����\RX�NQRZ��

VRUW�RI�D�FLYLFV�OHVVRQ�WR�WKH�$PHULFDQ�SHRSOH���

6R�ZH�QHHG�WR�NQRZ��ZKDW�DUH�ZH�FRQIURQWLQJ"��&OHDUO\��ZH�

KDYH�PDMRU�GDQJHUV�ZLWK�D�VLJQLILFDQW�SHUFHQWDJH�RI�WKH�

SRSXODWLRQ�WKLQNLQJ�WKDW�WKHVH�HOHFWLRQV�ZHUH�VWROHQ��HYHQ�

WKRXJK��HYHQ�WKRXJK�DQ\�QXPEHU�RI�MXGJHV�VDLG�WKHUH
V�QR�

HYLGHQFH�RI�WKDW���7KH�FRPPLWWHH�LV����LW
V�SHUIHFWO\�

DSSURSULDWH�IRU�WKHP�WR�VD\�ZH
YH�JRW�D�SUREOHP�LQ�8QLWHG�6WDWHV�

WKDW�ZH�QHHG�WR�DGGUHVV��ZH�QHHG�WR�PDNH�SHRSOH�KDYH�PRUH�

FRQILGHQW�LQ�WKH�HOHFWRUDO�SURFHVV���
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$JDLQ��LQ�RUGHU�WR�GR�WKDW��ZH�QHHG�WR�ILQG�RXW��ZK\�ZDV�

WKH�SUHVLGHQW�WZHHWLQJ�WKDW�HDUO\�DERXW�DOUHDG\�XQGHUPLQLQJ�WKH�

FRQILGHQFH�RI�WKH�$PHULFDQ�SHRSOH�LQ�WKH�HOHFWLRQ��

7+(�&2857���0U��/HWWHU��,
P�QRW�VXUH�WKDW�WKHUH
V�DQ�

DQVZHU�WR�ZK\�WKH�SUHVLGHQW�ZDV�WZHHWLQJ�ZKDWHYHU�KH�ZDV�

WZHHWLQJ���$QG�,�GRQ
W�GLVDJUHH�WKDW�VRPH�RI�WKHVH�UHTXHVWV�VHHP�

YHU\�QDUURZO\�WDLORUHG�WR�PH���

%XW�IRU�H[DPSOH��RQH�RI�WKH�FRPPLWWHH
V�UHTXHVW�LV�DOO�

GRFXPHQWV�DQG�FRPPXQLFDWLRQV�ZLWKLQ�WKH�:KLWH�+RXVH�RQ�

-DQXDU\����������UHODWLQJ�LQ�DQ\�ZD\�WR�SODLQWLII��)RUPHU�9LFH�

3UHVLGHQW�3HQFH��DQG�RYHU�WZR�GR]HQ�JRYHUQPHQW�RIILFLDOV���

1RZ��SODLQWLII�DUJXHV�WKDW�EHFDXVH�WKLV�UHTXHVW�LV�QRW�

OLPLWHG�WR�FRPPXQLFDWLRQV�DERXW�WKH�IDFWV��FLUFXPVWDQFHV��RU�

FDXVHV�RI�WKH�-DQXDU\���DWWDFN��WKDW�WKHVH�FRPPXQLFDWLRQV�FRXOG�

EH�DERXW�DOO�VRUWV�RI�XQUHODWHG�WKLQJV��LQFOXGLQJ�FRQYHUVDWLRQV�

ZLWK�IRUHLJQ�OHDGHUV��DWWRUQH\�ZRUN�SURGXFW��DQG�GLVFXVVLRQ�RI�

PDWWHUV�RI�QDWLRQDO�VHFXULW\���

$QG�WKDW�TXHVWLRQ�EHFRPHV�HYHQ�PRUH�FRPSHOOLQJ�ZKHQ�ZH
UH�

WDONLQJ�DERXW�FRPPXQLFDWLRQV��\RX�NQRZ��LQ�$SULO�RU�0D\���$QG�,�

XQGHUVWDQG��\RX�NQRZ��WKH�SUHVLGHQW�VWDUWHG�WZHHWLQJ�DERXW�

LVVXHV�LQ�$SULO���%XW�ZK\�LV�WKDW�QRW�RYHUEURDG"��

05��/(77(5���<RXU�+RQRU��ZH�GRQ
W�WKLQN�LW
V�RYHUEURDG�

EHFDXVH�WKH�SUHVLGHQW�ZDV�WDONLQJ�WR�ORWV�RI�SHRSOH���/RWV�RI�

SHRSOH�ZHUH�WDONLQJ�WR�HDFK�RWKHU���$QG�ZH�ZDQW�WR�NQRZ�KRZ�PXFK�

RI�WKLV�ZDV�LQVLGH�WKH�:KLWH�+RXVH��KRZ�PXFK�RI�LW�ZDV�ZLWK�
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PHPEHUV�RI�&RQJUHVV��KRZ�PXFK�RI�LW�ZDV�ZLWK�RXWVLGH�JURXSV�VXFK�

DV�WKH�3URXG�%R\V��HW�FHWHUD��KRZ�ORQJ�ZDV�WKLV�ZKROH�SUREOHP�

WKDW�ZH�QRZ�IDFH��ZKHUH�GLG�LW�FRPH�IURP���

1RZ��DQG�OHW�PH�HPSKDVL]H��<RXU�+RQRU��RQH�RI�WKH�PRVW�

LPSRUWDQW�WKLQJV�,�ZDQW�WR�VD\�LV��LI�WKHUH�DUH�FHUWDLQ�UHTXHVWV�

WKDW�DUH�RYHUEURDG��WKHUH�DUH�D�FRXSOH�RI�WKLQJV���2QH�LV��

3UHVLGHQW�7UXPS�FDQ�VD\�VSHFLILFDOO\�WKDW�SDUWLFXODU�UHTXHVW�LV�

RYHUEURDG���

7KH�RQH�TXHVWLRQ�LV��LV�KH�HQWLWOHG�WR�GR�WKDW��VLQFH�DV�

0V��6KDSLUR�SRLQWHG�RXW��WKHVH�PDWHULDOV�EHLQJ�VRXJKW�DUH�QRW�

KLV���7KHVH�DUH�PDWHULDOV�RI�WKH�FXUUHQW�DGPLQLVWUDWLRQ�DQG�WKH�

8QLWHG�6WDWHV�JRYHUQPHQW�DQG�WKH�$UFKLYHV���7KHVH�GR�QRW�EHORQJ�

WR�3UHVLGHQW�7UXPS���

$QG�LI�,�FRXOG��,�MXVW�ZDQW�WR�LQWHUUXSW�P\VHOI�IRU�D�

PRPHQW���$W�RQH�SRLQW��0U��&ODUN��,�WKLQN��VDLG�VRPHWKLQJ�DERXW��

\RX�NQRZ��WKHVH�DUH����,�IRUJHW�ZKDW�ZRUGV�KH�XVHG��\RX�NQRZ��

SHUVRQDO��WKDW�WKH\�GRQ
W�LQYROYH�RIILFLDO�GXWLHV���,I�WKDW
V�

WUXH��WKH\
UH�QRW�FRYHUHG�E\�H[HFXWLYH�SULYLOHJH���

$QG�UHPHPEHU��WKDW
V�ZKDW�ZH
UH�KHUH�DERXW���3UHVLGHQW�

7UXPS�XQGHU�WKLV�VWDWXWH�DQG�XQGHU�WKH�&RQVWLWXWLRQ�LV�DOORZHG�

WR�UDLVH�FRQFHUQV�DERXW�SULYLOHJHV���:HOO��H[HFXWLYH�SULYLOHJH�

GRHVQ
W�FRYHU�WKH�NLQGV�RI�WKLQJV�WKDW�0U��&ODUN�ZDV�WDONLQJ�

DERXW���

6R�WKDW
V����

7+(�&2857���:KDW�DERXW�DWWRUQH\�FOLHQW�SULYLOHJH"��
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05��/(77(5���<HV��KH�FRXOG�FOHDUO\�FODLP�

DWWRUQH\�FOLHQW�SULYLOHJH���1RZ��:KLWH�+RXVH�FRXQVHO����WKDW�

VHHPV�WR�EH�RQH�RI�WKH�SULYLOHJHV�KH�FRXOG�UDLVH���6R�D�FRXSOH�

TXHVWLRQV�DERXW�WKDW���2QH��,�GRQ
W�NQRZ�ZKDW�WKDW�KDV�WR�GR�

ZLWK�WKH�FKLHI�RI�VWDII���7ZR��WKHUH�PD\�EH�DOO�VRUWV�RI�

ZDLYHUV���7KUHH��LW
V�QRW�DW�DOO�FOHDU�WKDW�WKDW�HYHQ�DSSOLHV�

DJDLQVW�WKH�&RQJUHVV�RI�WKH�8QLWHG�6WDWHV���7KH�+RXVH�GRHV�QRW�

UHFRJQL]H�D��\RX�NQRZ��FRPPRQ�ODZ�FODLP�OLNH�DWWRUQH\�FOLHQW�

SULYLOHJH���7KDW
V�QRW����

7+(�&2857���$UH�\RX�SRVLQJ�DQRWKHU�QRYHO�DUHD�RI�ILUVW�

LPSUHVVLRQ�IRU�PH�WR�ZDGH�LQWR��0U��/HWWHU"��,�KDYH�HQRXJK�RQ�P\�

KDQGV���

05��/(77(5���<HV��\RX
UH�ULJKW���<RX�GR�QRW�QHHG�WR�JR�

LQWR�WKDW���%XW�UHPHPEHU��DV�,�WKLQN�0V��6KDSLUR�VDLG��

DWWRUQH\�FOLHQW�SULYLOHJH�LV�PHUHO\�D�VXEVHW�RI�H[HFXWLYH�

SULYLOHJH���,W
V�QRW�VRPH�GLIIHUHQW�WKLQJ�DOO�E\�LWVHOI���$QG�DV�

0V��6KDSLUR�SRLQWHG�RXW��3UHVLGHQW�7UXPS�KDV�KDG�DOO�VRUWV�RI�

KLV�DWWRUQH\V�SURYLGLQJ�HYLGHQFH�DQG�WHVWLI\LQJ���

%XW�DJDLQ��LI�KH�ZDQWV�WR�VD\�WKDW�SDUWLFXODU�UHTXHVW�LV�

RYHUEURDG��WKHQ�WKDW�LV�D�SOHD�WKDW�KH�FDQ�PDNH��DQG�WKDW�LV�

VRPHWKLQJ�WKDW�WKLV�&RXUW�FRXOG�UXOH�RQ�LI�WKH�&RXUW�ILQGV�WKDW�

WKDW�SDUWLFXODU�SDUW�LV�LQYDOLG���

7KDW�GRHVQ
W�KDYH�DQ\WKLQJ�WR�GR�ZLWK�WKH�EURDG�QDWXUH�RI�

WKH�UHTXHVW��ZKLFK�LV�RYHUZKHOPLQJO\����WKHUH
V�MXVW�QR�

DUJXPHQW���,�WKLQN�RYHUZKHOPLQJO\�WKH�UHTXHVW�LV�DSSURSULDWH���
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6R�WKHUH�LVQ
W�VRPH�VRUW�RI�QRWLRQ�WKDW�LI�RQH�WLQ\�WKLQJ�LV�

ZURQJ��RYHUEURDG��WKDW�WKDW�PHDQV�WKH�ZKROH�UHTXHVW�IDOOV���

7KDW
V�MXVW�ZURQJ���

$QG�DV�<RXU�+RQRU�NQRZV�FOHDUO\�IURP�ZKHQ�\RX�FRQVLGHU�

SULYLOHJH�FODLPV��LI�\RX�ILQG�WKDW��\RX�NQRZ��WKHUH�DUH�FODLPV�

WKDW�ILYH�GLIIHUHQW�LWHPV�DUH�SULYLOHJHG�DQG�\RX�UHMHFW�WKDW�

DUJXPHQW�DV�WR�IRXU��WKDW�GRHVQ
W�PHDQ�WKDW�WKH�ZKROH�UHTXHVW�LV�

QR�JRRG���,W�MXVW�PHDQV�ZKDWHYHU�PLJKW�EH�RYHUEURDG�ZLOO�EH�

WRVVHG�RXW���

%XW�DJDLQ��ZH�GRQ
W�WKLQN�3UHVLGHQW�7UXPS�FDQ�PDNH�WKDW�

FODLP�DQ\ZD\���7KDW
V�XS�WR����

7+(�&2857���,�ZDQW�WR�DVN�\RX�DERXW�WKDW��0U��/HWWHU���

7R�WKH�LVVXH�RI�RYHUEUHDGWK��LV�WKDW�LVVXH�RQH�WKDW�,�QHHG�WR�

FRQVLGHU��JLYHQ�WKDW�WKH�FXUUHQW�SUHVLGHQW�KDV�ZDLYHG�DQ\�FODLP�

RYHU����DQ\�FODLP�RYHU�UHOHDVH�RI�WKH�GRFXPHQWV"��

05��/(77(5���1R��<RXU�+RQRU���,Q�IDFW��\RX�KDYH�

DQWLFLSDWHG�WKH�QRWH�WKDW�RQH�RI�P\�FROOHDJXHV�MXVW�KDQGHG�PH�

VD\LQJ�WKDW�H[DFW�WKLQJ���,I�LW
V�RYHUEURDG��WKDW
V�IRU�WKH�

'HSDUWPHQW�RI�-XVWLFH�DQG�1$5$��WKH�$UFKLYLVW���7KDW
V�D�

GHWHUPLQDWLRQ�IRU�WKRVH�ERGLHV�WR�PDNH���

%XW�3UHVLGHQW�%LGHQ�GRHV�QRW�VHHP�WR�EHOLHYH�WKDW�DQ\�RI�

WKHVH�WUDQFKHV�WKXV�IDU�KDV�D�SUREOHP��EHFDXVH�KH�KDV�QRW�UDLVHG�

WKLV���$JDLQ��WKHUH
V�QR�UHDVRQ�ZK\�WKDW�ZRXOG�EH�VRPHWKLQJ�WKDW�

3UHVLGHQW�7UXPS�FRXOG�UDLVH���

$QG�,�GLG�ZDQW�WR�SRLQW�RXW��WRR��UHPHPEHU�WKDW�WKH�
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GHFODUDWLRQ�IURP�0U��/DVVLWHU��SKRQHWLF���,�WKLQN�LW�LV��KDV�

SRLQWHG�RXW�WKDW�WKHUH�DUH�D�EDWFK�RI�GRFXPHQWV�WKDW�KDYH�EHHQ�

VHW�DVLGH�DV�QRQUHVSRQVLYH���2WKHU�GRFXPHQWV�KDYH�EHHQ�VHW�DVLGH�

IRU�WKH�PRPHQW���7KH�FRPPLWWHH�KDV�DJUHHG�WR�KDYH�WKRVH�VHW�

DVLGH�VR�WKDW�ZH�GRQ
W�JHW�ERJJHG�GRZQ�LQ�WKRVH���

,QVWHDG��OHW
V�GHDO�ZLWK�DV�TXLFNO\�DV�SRVVLEOH�WKH�RQHV�

WKDW�ZH
YH�LGHQWLILHG�DQG�WKDW�WKH�$UFKLYLVW�KDV�LGHQWLILHG�DQG�

WKDW�3UHVLGHQW�%LGHQ�KDV�VDLG�DUH�QRW�FRYHUHG�E\�H[HFXWLYH�

SULYLOHJH���

6R�WKDW�ZDV�D�ORQJ�ZLQGHG�DQVZHU��<RXU�+RQRU��RI�VD\LQJ�QR��

WKH\�DUH�QRW�LVVXHV�WKDW����RYHUEUHDGWK�LV�QRW�DQ�LVVXH���,I�

HYHU�WKH�$UFKLYLVW�LGHQWLILHV�VRPH�GRFXPHQWV�WKDW�DUH�UHVSRQVLYH�

DQG�3UHVLGHQW�7UXPS�VD\V�,�MXVW�WKLQN�WKRVH�DUH�RYHUEURDG��ZH�

FDQ�GHDO�ZLWK�WKDW�WKHQ���,�VXVSHFW�WKDW
V�QHYHU�JRLQJ�WR�

KDSSHQ���

7+(�&2857���/HW�PH�DVN�\RX��0U��/HWWHU��DQG�WKLV�FRXOG�

EH�HTXDOO\�SRVHG�WR�0V��6KDSLUR��WKH�&RQJUHVV�DQG�WKH�H[HFXWLYH�

EUDQFK�DUH�LQ�DJUHHPHQW�WKDW�WKH�GRFXPHQWV�VKRXOG�EH�WXUQHG�

RYHU��DQG�WKH�H[HFXWLYH�EUDQFK�KDV�ZDLYHG�DQ\�FODLP�WR�SULYLOHJH�

LQ�WKH�GRFXPHQWV���7KH�SUHYLRXV�SUHVLGHQW�KDV�VDLG�ZDLW�D�

PLQXWH��WKHUH�LV�D�SULYLOHJH�WR�EH�DVVHUWHG���

:KDW�IDFWRUV����ZKDW�EDODQFLQJ�WHVW�LV�DSSURSULDWH�LQ�

ZHLJKLQJ�EDVLFDOO\�ZKDW�LV�D�GLVDJUHHPHQW�EHWZHHQ�WKH�FXUUHQW�

SUHVLGHQW�DQG�D�IRUPHU�SUHVLGHQW�DV�WR�ZKHWKHU�WKH�SULYLOHJH�

H[LVWV"��
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05��/(77(5���7KH�EDODQFLQJ����DQG�,�WKLQN�0V��6KDSLUR�

GLG�DGGUHVV�WKLV�VRPHZKDW���7KH�EDODQFLQJ�KDV�DOUHDG\�EHHQ�GRQH���

,W
V�EHHQ�GRQH�E\�3UHVLGHQW�%LGHQ���7KH�'�&��&LUFXLW�&RXUW�DQG�

WKH�6XSUHPH�&RXUW�VDLG�LW
V�LQ�WKH�EHVW�SRVLWLRQ�WR�GHWHUPLQH�

ZKDW�LV�LQ�WKH�LQWHUHVW�RI�WKH�H[HFXWLYH�EUDQFK�DQG�WKH�LQWHUHVW�

RI�WKH�SUHVLGHQW����

7+(�&2857���6R�LV�WKDW�ZKHUH�,�HQG"��,V�WKDW�ZKHUH�,�

VWDUW�DQG�EHJLQ"��2QFH�D�FXUUHQW�H[HFXWLYH��RQFH�D�FXUUHQW�

SUHVLGHQW�VD\V�WKHUH
V�QR�SULYLOHJH��WKDW�WKH�IRUPHU�SUHVLGHQW�

GRHVQ
W�JHW�D�VD\"��

:RXOG�\RX�DJUHH�WKDW�LI�WKHVH�ZHUH�SHUVRQDO�GRFXPHQWV��WKDW�

WKDW�ZRXOG�EH�GLIIHUHQW"��

05��/(77(5���,I�WKH\�ZHUH�SHUVRQDO�GRFXPHQWV��LW
V�WR�

VD\�WKH\�ZRXOGQ
W�EH�FRYHUHG�E\�H[HFXWLYH�SULYLOHJH���6R�,
P�QRW�

VXUH�KRZ�WKDW�ZRXOG�WLH�LQ���

%XW�<RXU�+RQRU��,�WKLQN�WKH�EHVW�ZD\�WR�DQVZHU�ZKDW�\RX�

VDLG�LV��RQ�WKH�RQH�KDQG��\HV��WKLV�LV�DXWKRULW\�RI�WKH�

SUHVLGHQW��FXUUHQW�SUHVLGHQW���<RX�KDYH�RQO\�RQH�SUHVLGHQW���7KH�

IRUPHU�SUHVLGHQW�KDV�KDG�DQ�RSSRUWXQLW\�WR�UDLVH�WKHVH�FODLPV���

+H�UDLVHG�WKHP�WR�3UHVLGHQW�%LGHQ���7KH\�ZHUH�UHMHFWHG�E\�KLP���

8QGRXEWHGO\��ZH�FDQ�WKLQN�RI�K\SRWKHWLFDOV�ZKHUH�D�FRXUW�

ZRXOG�VD\��ZHOO��,�WKLQN�WKHUH�VWLOO�LV�DQ�LPSRUWDQW�UHVLGXDO�

LQWHUHVW�KHUH�DQG��\RX�NQRZ��WKDW�LW
V�EDG�IDLWK�RU�VRPHWKLQJ�

OLNH�WKDW���:H�FDQ�FRPH�XS�ZLWK�K\SRWKHWLFDOV���)UDQNO\��ZH
YH�

KDG�WURXEOH�FRPLQJ�XS�ZLWK�RQHV�WKDW�PDNH�VHQVH���1RQH�RI�WKHP�
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KDYH�DQ\�UHODWLRQ�WR�WKH�FXUUHQW�VLWXDWLRQ���$QG�VR�,�GRQ
W�ZDQW�

WR�VD\�WKHUH�ZRXOG�QHYHU�EH�DQ\�QHHG�WR�XQGHU�WKH�VWDWXWH��,
P�

QRW�VD\LQJ�WKDW��EXW�FHUWDLQO\�QRWKLQJ�WKDW�LV�UDLVHG�E\�WKLV�

FDVH��QR���

7+(�&2857���$OO�ULJKW���

05��/(77(5���$V�IDU�DV�RWKHU�SRLQWV��,�MXVW�KDG�D�

FRXSOH�RI�WKLQJV�,�ZDQWHG�WR�PHQWLRQ���

7+(�&2857���2K��OHW�PH�MXVW�DVN�\RX�RQH�PRUH�TXHVWLRQ�

ZKLOH�ZH
UH�RQ�WKH�TXHVWLRQ�RI����WKH�VXEMHFW�RI�WKH�EUHDGWK�RI�

WKH�FRPPLWWHH
V�UHTXHVWV���

7KH�OLPLWLQJ�SULQFLSOH�RQ�RYHUEUHDGWK�LV����WKH�FRPPLWWHH�

KDV�DXWKRULW\�WR�UHTXHVW�LQIRUPDWLRQ�RYHU�DUHDV�ZKHUH�

OHJLVODWLRQ�FRXOG�EH�KDG���

05��/(77(5���<HV��

7+(�&2857���:KDW�LV�WKH�UHOHYDQFH�RI�VXPPHU������

SROOLQJ�GDWD"��7KDW
V�RQH�RI�WKH�DUHDV�RI�LQIRUPDWLRQ�WKDW�WKH�

UHTXHVWV�VHHN���+RZ�LV�WKDW�UHOHYDQW��SROOLQJ�GDWD"��

05��/(77(5���%HFDXVH�ZKDW�ZH�ZRXOG�KRSH��ZKDW�ZH�PD\�

ILQG��LV�WKDW�WKDW�KHOSV�H[SODLQ�ZK\�3UHVLGHQW�7UXPS�VWDUWHG�DW�

WKDW�WLPH����

7+(�&2857���+H�GLGQ
W�ZDQW�WR�ORVH�WKH�HOHFWLRQ���,�

PHDQ��GR�\RX�QHHG�SROOLQJ�GDWD�WR�GHWHUPLQH�WKDW�D�SUHVLGHQW�ZKR�

LV�XS�IRU�UHHOHFWLRQ�ZDQWV�WR�ZLQ�RU�PD\�EH�ZRUULHG�WKDW�KH
V�

QRW�JRLQJ�WR�ZLQ"��

05��/(77(5���,W�PLJKW�YHU\�ZHOO�EH��WKRXJK��WKDW�LW�
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ZLOO�WHOO�XV����WKH�SROOLQJ�GDWD��FRPELQHG�ZLWK�WKH�RWKHU�

PDWHULDO�WKDW�ZH
UH�ORRNLQJ�DW��ZRXOG�KHOS�WHOO�XV��RND\��KH�

GHFLGHG�DW�WKDW�SRLQW�WKDW�WKH�NH\�WKLQJ�WR�GR�ZDV�WR�VWDUW�

VWLUULQJ�XS�WKH�IDU�ULJKW�DUPHG�PLOLWLDV��FHUWDLQ�PHPEHUV�RI�

&RQJUHVV���

3ROOLQJ�GDWD��UHPHPEHU��LVQ
W�MXVW�\RX
UH�OLNHO\�WR�EH�

UHHOHFWHG�RU�\RX
UH�QRW���,W
V�ZKR
V�QRW�JRLQJ�WR�YRWH�IRU�\RX��

ZKR�PLJKW�YRWH�IRU�\RX���$QG�VR�\RX�PLJKW�WKHQ�VWDUW����

7+(�&2857���%XW�LVQ
W�WKDW�NLQG�RI�WDQJHQWLDO"��,�

PHDQ��\RX�KDYH����\RX�VRXJKW�LQIRUPDWLRQ��DQG�\RX�KDYH�

LQIRUPDWLRQ�WKDW�WKH�SODLQWLII�GLG�VWDUW�GRLQJ�WKHVH�WKLQJV���,�

PHDQ��VR�SROOLQJ�GDWD�PD\�VKRZ�WKDW�KH�KDG�HYHU\�JRRG�UHDVRQ�WR�

EH�ZRUULHG��EXW�LVQ
W�WKH�IDFW�WKDW����LV�LW�UHDOO\�LQ�

GLVSXWH����GRQ
W�\RX�KDYH�SOHQW\�RI�LQIRUPDWLRQ�WKDW�KH�VWDUWHG�

WZHHWLQJ��WKDW�KH�VWDUWHG�PDNLQJ�WKHVH�FRQQHFWLRQV"��$QG�DUHQ
W�

WKHUH�RWKHU�UHTXHVWV�\RX
YH�PDGH�ZKLFK�ZRXOG�FRUURERUDWH�WKDW"��

05��/(77(5���$V�WR�WKH�RWKHU�UHTXHVWV��ZH�KRSH�VR��EXW�

,�WKLQN�\RXU�TXHVWLRQ�HDUOLHU�KHOSHG�XV����KHOSV�DQVZHU�WKDW�

TXHVWLRQ��ZKLFK�LV��DW�WKLV�SRLQW�ZH�GRQ
W�NQRZ�H[DFWO\�ZKR�LV�

JRLQJ�WR�EH�FRRSHUDWLQJ�ZLWK�XV��ZKR�LV�JRLQJ�WR�EH�SURYLGLQJ�

LQIRUPDWLRQ��ZKR�LQVWHDG�LV�JRLQJ�WR�VD\�3UHVLGHQW�7UXPS����

IRUPHU�3UHVLGHQW�7UXPS�LQVWUXFWHG�PH�QRW�WR�UHVSRQG��VR�,
P�QRW�

JRLQJ�WR���

$V�IDU�DV�WKH�SROOLQJ�GDWD��LI�D�UHSRUW�LV�LVVXHG��,�

VXVSHFW�WKHUH
V�VRPH�SHRSOH�RXW�WKHUH�ZKR�DUH�JRLQJ�WR�DWWDFN�

269

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 269 of 287



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

LW���$QG�RQH�RI�WKH�WKLQJV�WKH\�ZLOO�GR����

7+(�&2857���,�WKLQN�LW
V�DOPRVW�DVVXUHG���

05��/(77(5���,VQ
W�LW"��$QG�WKH\
UH�JRLQJ�WR�VD\��RK��

WKH\�GLGQ
W�ORRN�DW�WKLV��WKH�FRPPLWWHH�GLGQ
W�ORRN�DW�WKDW���

7+(�&2857���%XW�WKDW
V�WKH�QDWXUH�RI�SROLWLFV�LQ�WKLV�

WRZQ��ZKLFK�LV�ZK\�,
P�D�MXGJH�DQG�QRW�D�SROLWLFLDQ���,�PHDQ��

WKHUH
V�DOZD\V�JRLQJ�WR�EH�DQ�DWWDFN�IURP�WKH�RWKHU�VLGH���

<RX
UH�QHYHU�JRLQJ�WR��\RX�NQRZ��ZDWHUSURRI�RU�PDNH�\RXU�UHSRUW�

FRPSOHWHO\�DLUWLJKW���7KHUH
V�DOPRVW�QR�OLPLW�WR�WKH�LQIRUPDWLRQ�

\RX�FRXOG�EH�VHHNLQJ��DQG�VRPH�RI�WKHVH�UHTXHVWV�GR�VHHP�YHU\��

YHU\�EURDG�LQGHHG���

05��/(77(5���7KH\�DUH�EURDG��<RXU�+RQRU��DQG�WKDW�JHWV�

LQWR�D�VHSDUDWLRQ�RI�SRZHUV�LVVXH���7KDW
V�IRU�&RQJUHVV�WR�

GHFLGH���,�WKLQN�LW�ZRXOG�EH�D�YHU\�VWDUWOLQJ�WKLQJ���$QG�,�

WKLQN�D�TXHVWLRQ�\RX�DVNHG�HDUOLHU�VKRZHG�WKDW�\RX�IXOO\�

UHFRJQL]H�WKLV���,W�ZRXOG�EH�D�VWDUWOLQJ�WKLQJ�IRU�\RX�WR��

HLWKHU�LQ�DQ�LQMXQFWLRQ�RU�GHFODUDWRU\�MXGJPHQW�RU�LQ�DQ�

RSLQLRQ��WHOO�&RQJUHVV��,�NQRZ�EHWWHU�WKDQ�\RX�ZKDW�\RX�QHHG��

\RX�GRQ
W�QHHG�WKDW���

7+(�&2857���:HOO��,�WKLQN�WKH�TXHVWLRQ�PRUH�LV��,�

WKLQN�,�ZRXOG�EH�RQ�VWURQJHU�IRRWLQJ�GRLQJ�VRPHWKLQJ�OLNH�WKDW�

LI�WKH�H[HFXWLYH�EUDQFK�GLVDJUHHG�ZLWK�&RQJUHVV��EXW�WKH\�VHHP�

WR�EH�LQ�DJUHHPHQW�KHUH��

05��/(77(5���([DFWO\��<RXU�+RQRU���7KDW
V�H[DFWO\�

ULJKW���7KHUHIRUH��LI�DW�VRPH�SRLQW�WKH�FXUUHQW�DGPLQLVWUDWLRQ�
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VD\V��RK��FRPH�RQ��\RX
UH�UHDFKLQJ�WRR�IDU�LQWR�WKH�:KLWH�+RXVH��

,
P�SXWWLQJ�P\�IRRW�GRZQ��REYLRXVO\��WKDW
V�VRPHWKLQJ�WKDW�WKH�

SUHVLGHQW�FRXOG�GR���

%XW�WKLV�LV�QRW����WKLV�DSSDUHQWO\�LV�QRW�KDUPLQJ����

UHPHPEHU��ZKDW�H[HFXWLYH�SULYLOHJH�LV�DERXW�LV�FDQ�WKH�:KLWH�

+RXVH�IXQFWLRQ�SURSHUO\���,W
V�QRW�LV�&RQJUHVV�DVNLQJ�WRR�PDQ\�

TXHVWLRQV���,W
V�FDQ�WKH�:KLWH�+RXVH�IXQFWLRQ�SURSHUO\��FDQ�WKH�

SUHVLGHQW�JHW�WKH�DGYLFH�WKDW�KH�QHHGV���

$QG�QRW�VXUSULVLQJO\��WKH�FXUUHQW�DGPLQLVWUDWLRQ�GRHV�QRW�

WKLQN�WKDW�&RQJUHVV�DVNLQJ�IRU�SROOLQJ�GDWD�LV�JRLQJ�WR�KDUP�WKH�

RSHUDWLRQ�RI�WKH�SUHVLGHQF\�RI�WKH�:KLWH�+RXVH���

6R�ZH�PD\�EH�ZDVWLQJ�VRPH�WLPH���0D\EH�WKH�FRPPLWWHH�LV�

ZDVWLQJ�VRPH�WLPH���0D\EH�ZH
UH�ZDVWLQJ�VRPH�RI�WKH�$UFKLYLVW
V�

WLPH���,�GRQ
W�WKLQN�ZH�DUH���%XW�HYHQ�LI�ZH�DUH��WKDW
V�QRW�LQ�

WKLV�FDVH���7KDW
V�QRW�D�TXHVWLRQ�KHUH���7KDW
V�VRPHWKLQJ�WKDW�

LI�0U��7UXPS�ZDQWV�WR�UDLVH�ZLWK�3UHVLGHQW�%LGHQ��KH�FDQ�GR�

WKDW���%XW�LW
V�QRW�D�TXHVWLRQ�KHUH�IRU�WKLV�&RXUW���,W
V�QRW�

ZKDW
V�EHLQJ�UDLVHG�LQ�WKLV�FDVH���

:KDW�SULYLOHJH�ZRXOG�LW�EH�IRU�3UHVLGHQW�7UXPS�WR�VD\��\RX�

FDQ
W�ILQG�RXW�LI�,
P�ORRNLQJ�DW�SROOLQJ�GDWD���,�GRQ
W�NQRZ�

ZKDW�SULYLOHJH�ZRXOG�FRYHU�WKDW���

6R�DJDLQ��LI�ZH
UH�ZDVWLQJ�WKH�WD[SD\HUV
�PRQH\��3UHVLGHQW�

7UXPS�FDQ�DUJXH�DERXW�WKDW��EXW�WKDW
V�QRW�WKH�LVVXH�EHIRUH�WKLV�

&RXUW�WRGD\���

7+(�&2857���$OO�ULJKW���
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05��/(77(5���-XVW����,
P�VRUU\���6RPH�RI�WKH�

TXHVWLRQV��VRPH�RI�WKH�WKLQJV�LQ�OHJLVODWLRQ�WKDW�PLJKW�FRPH�XS��

WKLQJV�OLNH��VKRXOG�WKHUH�PD\EH�EH�D�KRWOLQH�RU�ZD\V�IRU�

&RQJUHVV�WR�EH�DEOH�VR�WKDW�WKHUH�LVQ
W�WKDW�PDVVLYH�GHOD\�WKDW�

WKHUH�ZDV�DW�WKH�:KLWH�+RXVH�EHIRUH�UHTXHVWV�ZHUH�PDGH�IRU�

1DWLRQDO�*XDUG�WURRSV�WR�VKRZ�XS��VKRXOG�WKHUH�EH�VRPH�VWDQGDUGV�

IRU�ZKHQ�WKH�'�&��1DWLRQDO�*XDUG�LV�EURXJKW�LQ���

$QG�UHPHPEHU��KHUH��WKHUH
V�D�YHU\�NH\�DVSHFW�WR�WKLV��

EHFDXVH�,
P�VXUH�WKDW�0U��&ODUN�WKHUH�LV�VD\LQJ��RK��RK��ZDLW�D�

PLQXWH��WKDW�ZRXOG�LQWHUIHUH�ZLWK�WKH�SRZHUV�RI�WKH�H[HFXWLYH���

5HPHPEHU��KHUH��RQH�RI�WKH�WKLQJV�ZH
UH�ORRNLQJ�DW�LV�ZDV�WKH�

SUHVLGHQW�KLPVHOI�IRPHQWLQJ�WKLV�DWWDFN�RQ�&RQJUHVV��

7+(�&2857���$UH�ZH�RQFH�DJDLQ�WR�ZKDW�GLG�WKH�

SUHVLGHQW�NQRZ�DQG�ZKHQ�GLG�KH�NQRZ�LW"��

05��/(77(5���,�WKLQN�ZH�DUH��<RXU�+RQRU���,�WKLQN�WKDW�

LV�DEVROXWHO\�FHQWUDO�WR�WKLV�LQTXLU\���

,�WKLQN�WKDW�WKDW�FRYHUV�WKH�PDLQ�WKLQJV�WKDW�,�ZDQWHG�WR�

FRYHU���2EYLRXVO\��,
P�KDSS\�WR�DQVZHU�DQ\�RWKHU�TXHVWLRQV���

5HDOO\��WKH�ZD\�,�ZDQW�WR�HQG�LV�E\�VD\LQJ�WKDW��\RX�NQRZ��ZH�

XUJH�WKH�&RXUW�WR�DFW�ZLWK�JUHDW�GLVSDWFK���:H�WRWDOO\�

XQGHUVWDQG�KRZ�PXFK�\RX�KDYH�RQ�\RXU�GRFNHW���:H�DUH�YHU\�DZDUH�

WKDW�\RX�KDYH�QXPHURXV�FULPLQDO�FDVHV�RQ�\RXU�GRFNHW�DULVLQJ�

IURP�WKH�ULRW���(YHU\�WLPH�,�WDON�WR�\RXU�FROOHDJXHV��WKH\�

UHPLQG�PH�RI�KRZ�PDQ\�FDVHV�WKH\�KDYH���

7+(�&2857���:H�KDYH�D�ORW���
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05��/(77(5���<RX�GR��DQG�ZH
UH�YHU\�ZHOO�DZDUH�RI�

WKDW���:H�GHHSO\�DSSUHFLDWHG�WKH�IDFW�WKDW�\RX�VHW�WKLV�KHDULQJ�

VR�TXLFNO\���

%XW�WKH�FRPPLWWHH�DOVR�KDV�HVVHQWLDO�ZRUN�WKDW�ZH�QHHG�

GRQH��EHFDXVH�ZH�FDQ
W�KDYH�WKLV�KDSSHQ�DJDLQ��DQG�WKDW�LV�

VRPHWKLQJ�WKDW��IRUWXQDWHO\��WKH�$UFKLYLVW�DQG�WKH�FXUUHQW�

SUHVLGHQW�KDV�LQVLVWHG�WKDW�WKH�$UFKLYLVW�PRYH�IDVW���

$QG�VR�DV�,�VD\��ZH�VWURQJO\�UHTXHVW�WKDW�\RX�DFW�ZLWK�

GLVSDWFK�KHUH���

7+(�&2857���7KDQN�\RX��0U��/HWWHU���

0U��&ODUN"��

06��6+$3,52���<RXU�+RQRU��PD\�,����

7+(�&2857���0V��6KDSLUR"��

06��6+$3,52���,
P�VRUU\���,�MXVW�ZDQWHG�WR�UHVSRQG�WR�

D�IHZ�SRLQWV�RI�0U��/HWWHU�EHIRUH�0U��&ODUN�VR�KH�KDV�WKH�

RSSRUWXQLW\�WR�UHVSRQG�WR�ERWK�RI�XV��

7+(�&2857���2ND\���%ULHIO\���

06��6+$3,52���6R�D�IHZ�WKLQJV�WKDW�JR�WR�<RXU�+RQRU
V�

FRQFHUQV�DQG��,�WKLQN��DUH�YHU\�LPSRUWDQW���0U��/HWWHU�DOOXGHG�

WR�RQH�RI�WKHP��DQG�WKDW
V�WKH�DFFRPPRGDWLRQ�SURFHVV���

7KH�FXUUHQW�H[HFXWLYH�KDV�WKH�FRQVWLWXWLRQDO�PDQGDWH�WR�

HQJDJH�LQ�DFFRPPRGDWLRQV�ZLWK�WKH�OHJLVODWLYH�EUDQFK��DQG�WKDW�

KDV�EHHQ�JRLQJ�RQ���7KHUH�KDYH�EHHQ��DV�VSHOOHG�RXW�LQ�

0U��/DVVLWHU
V�GHFODUDWLRQ��WKHUH�KDYH�EHHQ�UHTXHVWV�WKDW�KDYH�

EHHQ�GHIHUUHG�EHFDXVH�WKH�H[HFXWLYH�EUDQFK�ZHQW�EDFN�WR�&RQJUHVV�

273

USCA Case #21-5254      Document #1922646            Filed: 11/16/2021      Page 273 of 287



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

DQG�VDLG�ZKDWHYHU�LW�VDLG�WR�TXHVWLRQ�ZKHWKHU�WKRVH�DUH�

DSSURSULDWHO\�DGGUHVVHG�DW�WKLV�WLPH���

6R�WKHUH�LV�WKDW�DFFRPPRGDWLRQ�SURFHVV��DQG�WKH�

DFFRPPRGDWLRQ�SURFHVV�LV�W\SLFDOO\�KRZ�RYHUEUHDGWK�LVVXHV�JHW�

UHVROYHG���$QG�WKRVH�GLVFXVVLRQV��,�ZDQW�WR�XQGHUVFRUH��DUH�

JRLQJ�RQ�LQ�WKLV�YHU\�FDVH���

5HODWHGO\��LW�LV�QRW�WKH�FDVH�WKDW�3UHVLGHQW�%LGHQ�KDV�

ZKROHVDOH�ZDLYHG�SULYLOHJH���2QH��LW�KDVQ
W�EHHQ����,�ZRXOGQ
W�

FDOO�LW�D�ZDLYHU���,W
V�D�GHFLVLRQ�QRW�WR�DVVHUW�RU�XSKROG�

SULYLOHJH���

7+(�&2857���,�DJUHH���7KDW
V�DQ�LPSRUWDQW�GLVWLQFWLRQ���

06��6+$3,52���$QG�VHFRQGO\��LW�KDVQ
W�EHHQ�ZKROHVDOH��

EHFDXVH�WKHUH�KDV�EHHQ�D�FDUHIXO�UHYLHZ�RI�WKH�UHFRUGV��DQG�

WKHUH�KDV�EHHQ�VRPH�SXVKEDFN�DQG�VRPH�DFFRPPRGDWLRQ��DQG�WKHUH�

KDYH�EHHQ�UHFRUGV�WKDW�WKH�H[HFXWLYH�KDV�JRQH�EDFN�WR�1$5$�DQG�

VDLG�WKHVH�DUHQ
W�UHOHYDQW�RU�WKH\
UH�QRW�UHVSRQVLYH���$QG�WKRVH�

WKLQJV�JHW�ZRUNHG�RXW�LQ�WKH�DFFRPPRGDWLRQ�SURFHVV���

$QG�WKH�GHFODUDWLRQ�VSHOOV�RXW�WKDW�IRU�GHFDGHV�WKDW�

LQIRUPDO�SURFHVV�RI�GHDOLQJ�ZLWK�WKH�UHSUHVHQWDWLYHV�IURP�WKH�

IRUPHU�SUHVLGHQW��WKH�UHSUHVHQWDWLYHV�RI�WKH�LQFXPEHQW��DQG�

1$5$��WKDW�WKDW�SURFHVV�KDV�ZRUNHG�LQIRUPDOO\�IRU�GHFDGHV�

ZLWKRXW�DQ�LVVXH���$QG�WKDW�SHUWDLQV�QRW�RQO\�WR�WKH�

DFFRPPRGDWLRQ�SURFHVV�ZLWK�UHVSHFW�WR�VFRSH�DQG�EUHDGWK��EXW�

DOVR�ZLWK�UHVSHFW�WR�DGPLQLVWUDWLYH�EXUGHQV�WKDW�WKH�SODLQWLII�

DOOXGHG�WR�LQ�WKHLU�EULHIV���
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7KHUH
V�DQRWKHU�SRLQW�WKDW�,�ZDQWHG�WR�PDNH�ZLWK�UHVSHFW�WR�

<RXU�+RQRU
V�TXHVWLRQ�DERXW�SROOLQJ�GDWD���:H�QHHG�WR�UHPHPEHU�

WKH�GHILQLWLRQV�LQ�WKH�3UHVLGHQWLDO�5HFRUGV�$FW�LWVHOI���6HFWLRQ�

��������F��GHILQHV�PDWHULDOV�UHODWHG�H[FOXVLYHO\�WR�WKH�

SUHVLGHQW
V�RZQ�HOHFWLRQ�WR�EH�SHUVRQDO�UHFRUGV���6R�WKRVH�ZRXOG�

QRW�HYHQ�EH�DSSURSULDWH�IRU�SURGXFWLRQ�DQG����EHFDXVH�WKH\�ZRXOG�

EH�GHHPHG�QRQ�UHFRUGV���

6R�WKHUH�DUH�GHFLVLRQV�DOO�WKH�WLPH�WKDW�1$5$�ZLOO�EH�

PDNLQJ�ZLWK�UHVSHFW�WR�ZKDW
V�D�SUHVLGHQWLDO�UHFRUG�DQG�ZKDW�

PLJKW�EH�VWULFWO\�SHUVRQDO�RU�VWULFWO\�FDPSDLJQ�UHODWHG�RU�

RWKHUZLVH�QRW�IDOOLQJ�ZLWKLQ�WKH�GHILQLWLRQ�RI�SUHVLGHQWLDO�

UHFRUGV���7KDW
V�DOO�D�SDUW�RI�WKH�35$�SURFHVV��WKH�UHYLHZ��WKH�

DFFRPPRGDWLRQ��DQG�DOO�RI�WKDW�LV�RQJRLQJ���

6R�,�ZDQWHG�WR�VWUHVV�WKRVH�SRLQWV��<RXU�+RQRU��

7+(�&2857���7KDQN�\RX�IRU�WKH�FODULILFDWLRQ��

0V��6KDSLUR���

0U��&ODUN"��

05��&/$5.���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���$QG�0U��&ODUN��,�KDWH�WR�MXPS�ULJKW�LQ�

KHUH��DQG�,�PHDQW�WR�DVN�\RX�DERXW�WKLV�ZKHQ�\RX�VWDUWHG�\RXU�

DUJXPHQW���

<RX�PDNH�D�UDWKHU�VWDUWOLQJ�DVVHUWLRQ�LQ�\RXU�UHSO\�EULHI�

RQ�SDJH����ZKHUH�\RX�VD\���1RWZLWKVWDQGLQJ�WKHLU�DOOHJDWLRQV�DQG�

LQVLQXDWLRQV�RI�FRQVSLUDF\��LQYHVWLJDWLRQV�E\�WKH�)%,�DQG�WKH�

6HQDWH�&RPPLWWHH�RQ�*RYHUQPHQW�$IIDLUV�DQG�+RPHODQG�6HFXULW\�
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UHEXW�WKHLU�FRQWHQWLRQV�RI�ZURQJGRLQJ�E\�7UXPS�DGPLQLVWUDWLRQ�

RIILFLDOV����

:KDW
V�\RXU�EDVLV�IRU�WKDW�DVVHUWLRQ"��

05��&/$5.���7KDW
V�D�SXEOLF�DUWLFOH�IURP�5HXWHUV�ZLWK�

UHVSHFW�WR�WKH����TXRWLQJ�WKH�)%,���7KH�FLWDWLRQ�LV�ULJKW�LQ�

WKHUH���

7+(�&2857���6R�\RX�FLWH�DQ�DUWLFOH����DQG�E\�WKH�ZD\��

WKH�DUWLFOH�VD\V�WKH�)%,�KDV�IRXQG�VFDQW�HYLGHQFH���

%XW�,�PHDQ��WKH�IDFW�WKDW�VRPHWKLQJ����WKDW
V�WKH�RQO\�

VXSSRUW�IRU�WKDW�VWDWHPHQW"��

05��&/$5.���7KH�VXSSRUW
V�LQ�WKH�EULHI��<RXU�+RQRU���

,�WKLQN�WKH�ELJJHU�SRLQW�KHUH��WKRXJK��LV�WKDW��\RX�NQRZ��

WKHUH
V�QR�OLPLWLQJ�SULQFLSOH�WR�WKHVH�TXHVWLRQV��DQG�ILQGLQJ�DQ�

DQVZHU�WR�WKDW�TXHVWLRQ�PD\�RU�PD\�QRW�EH�LQ�&RQJUHVV
V�SXUYLHZ���

$QG�WKDW
V�QRW�ZKDW�P\�SRLQW�KHUH�LV���0\�SRLQW�LV��WKH�

ODFN�RI�WKH�OLPLWLQJ�SULQFLSOH�RQ�ZKDW�WKH\
UH�DVNLQJ�IRU�DQG�

WKH�ODFN�RI�DQ\�EDODQFLQJ�EHWZHHQ�D�IRUPHU�SUHVLGHQW
V�DVVHUWLRQ�

RI�SULYLOHJH�DQG�WKH�FXUUHQW�DGPLQLVWUDWLRQ�LV�UHDOO\�

UHYROXWLRQDU\�DQG�EUHDWKWDNLQJ���

<RX�DVNHG�PH�HDUOLHU�ZLWK�UHVSHFW�WR�ZKHUH�LQ�*6$�Y��1L[RQ�

ZH�FRXOG�SRLQW�WR�WKDW�WKH�IRUPHU�SUHVLGHQW�KDG�D�ULJKW�WR�

DVVHUW�SULYLOHJH���7KH\
UH�YHU\�FOHDU�RQ�SDJHV�����WR������DQG�

ZH�FLWH�LW�LQ�RXU�UHSO\�EULHI�DW�SDJH�����WKDW�WKH�SULYLOHJH�

VXUYLYHV�WKH�SUHVLGHQW
V�WHQXUH���

7+(�&2857���$EVROXWHO\���,�GRQ
W�GLVDJUHH�ZLWK�\RX��
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DQG�WKH�FDVH�LV�SUHWW\�FOHDU�RQ�WKDW���%XW�LV�KLV�ULJKW�WR�

DVVHUW�WKH�SULYLOHJH�WKH�VDPH�DV�D�VLWWLQJ�SUHVLGHQW"��

7KH�FXUUHQW�SUHVLGHQW�KDV�GHFLGHG����KDV�GHFOLQHG��DV�

0V��6KDSLUR�VD\V��KDV�GHFOLQHG�WR�DVVHUW�SULYLOHJH���:KDW�

SULQFLSOH�GR�,�DSSO\�KHUH�ZKHQ�D�IRUPHU�SUHVLGHQW�VD\V�ZDLW��EXW�

,�ZDQW�WR�DVVHUW�LW"��

7KH\
UH�QRW�HTXDO���,�PHDQ��WKHUH
V�QRW�D�VLQJOH�FDVH�WKDW�

VD\V�D�IRUPHU�SUHVLGHQW�KDV����\RX�NQRZ��KLV�DVVHUWLRQ�RU�KHU�

DVVHUWLRQ����DOO�RI�WKH�IRUPHU�SUHVLGHQWV�ZHUH�KLV��EXW�KLV�

DVVHUWLRQ�WUXPSV�WKH�FXUUHQW�H[HFXWLYH���:KDW�SULQFLSOH�GR�,�

DSSO\"��

05��&/$5.���,�WKLQN�\RX�KDYH�WR�DSSO\�WKH�SULQFLSOHV�

LQ�1L[RQ�DQG�*6$�ZLWK�UHVSHFW�WR�ZKHUH�ZH�DUH�ZLWK�WKH�35$��

ZKLFK�GRHV�JLYH�D�IRUPHU�SUHVLGHQW�ULJKWV�WR����

7+(�&2857���,
P�QRW�VXUH�LI�WKDW�FDVH�LV�DV�KHOSIXO�WR�

\RX�DV�\RX�WKLQN�LW�LV��0U��&ODUN���

05��&/$5.���2ND\���,�PHDQ��,�ZRXOG�VD\�WKDW�WKH�ZD\�

WKDW�1$5$�FXUUHQWO\�UHDGV�WKH�VWDWXWH�DQG�DSSOLHV�LW�GRHVQ
W�

EDODQFH�DQ\WKLQJ���$OO�LW�GRHV�LV�MXVW�JLYH�D�ILQDO�VD\�WR�WKH�

H[HFXWLYH��SHULRG��IXOO�VWRS���$QG�WKDW�UHDGLQJ�LV�LQFRQVLVWHQW�

ZLWK�ZKDW
V�LQ�*6$�Y��1L[RQ�DQG��IUDQNO\��ZKDW
V�LQ�WKH�WH[W�RI�

WKH�VWDWXWH���

7+(�&2857���:DVQ
W�WKH�35$�HQDFWHG�DIWHU�1L[RQ�Y��*6$��

*6$�Y��1L[RQ�ZDV�GHFLGHG��DQG�ZDVQ
W�WKHUH�D�UHVSRQVH�WR�WKDW�

FDVH"��$QG�LW
V�EHHQ�VLJQHG�RII�RQ�E\�VHYHUDO�DGPLQLVWUDWLRQV�
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VLQFH��DQG�WKHUH�ZDV�QHYHU�DQ�REMHFWLRQ�IURP�\RXU�FOLHQW
V�

DGPLQLVWUDWLRQ�DERXW�WKDW�DFW���

05��&/$5.���:HOO��ULJKW��EHFDXVH�LW�FHUWDLQO\�GLGQ
W�

RYHUWXUQ�1L[RQ�Y��*6$�RU�LQ�DQ\�ZD\�WDNH�DZD\�WKH�YDOXH�RI�D�

IRUPHU�SUHVLGHQW
V�DELOLW\�WR�REMHFW�WR�GRFXPHQWV�ZLWK�UHVSHFW�

WR�SULYLOHJH���

6R�WKHUH�LVQ
W�D�QHHG�WR�KDYH�REMHFWHG�WR�LW��EHFDXVH�WKH�

ULJKWV�WKDW�H[LVW�LQ�1L[RQ�DQG�*6$�DQG�DUH�FRGLILHG�LQ�WKH�35$��

TXLWH�IUDQNO\��JLYH�WKH�IRUPHU�SUHVLGHQW�D�ULJKW�WR�EDODQFH�LW���

7KLV�&RXUW�QHHGV�WR�PDNH�WKDW�EDODQFLQJ�WHVW�IRU�WKHP���,�PHDQ��

WKDW
V�ZKDW�WKLV�LV���

,�ZRXOG�MXVW�OLNH�WR�DGGUHVV�RQH�PRUH�WKLQJ��<RXU�+RQRU��

DQG�LW
V�D�OLWWOH�ELW�RII�WKH�EHDWHQ�SDWK�RI�ZKDW�ZH�GLVFXVVHG���

,�DJUHH�WKDW�WKH�H[HFXWLYH�SULYLOHJH�ULJKWV�DUH�EURDGHU�DQG�

SUREDEO\�VWURQJHU�WKDQ�DQ�DWWRUQH\�FOLHQW�SULYLOHJH��EXW�WKHUH
V�

RQH�UHDOO\�NH\�GLVWLQFWLRQ�KHUH���:LWK�D�SULYDWH�DWWRUQH\��WKH�

FXUUHQW�DGPLQLVWUDWLRQ�KROGV�QR�ULJKWV�WR�ZDLYLQJ�RU�QRW�ZDLYLQJ�

DWWRUQH\�FOLHQW�SULYLOHJH�ZLWK�UHVSHFW�WR�D�SULYDWH�DWWRUQH\�IRU�

D�IRUPHU�SUHVLGHQW���,�MXVW�ZDQW�WR�PDNH�VXUH�WKDW�ZH�DOO�KDYH�

DQ�XQGHUVWDQGLQJ�RI�WKDW�GLVWLQFWLRQ��

7+(�&2857���$QG�DUH�\RX�FODLPLQJ�WKDW�WKHUH�DUH�

GRFXPHQWV�WKDW�DUH�VXEMHFW�WR�SURGXFWLRQ�WKDW�LQYROYH�

FRPPXQLFDWLRQV�ZLWK�WKH�IRUPHU�SUHVLGHQW�DQG�KLV�SULYDWH�

DWWRUQH\"��

05��&/$5.���,Q�D�IHZ�RI�WKH�GRFXPHQW�UHTXHVWV��WKHUH�
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DUH���7KH\
UH�QRW�LQ�WKH�LGHQWLILHG�GRFXPHQWV�ULJKW�QRZ��EXW�,�

MXVW�ZDQWHG�WR�PDNH�VXUH�WKDW�LI�WKH�UHTXHVWV�DUH�UHDG�EURDGO\��

WKHUH�DUH�FRPPXQLFDWLRQV�WKDW�FRXOG�EH�SURGXFHG�WKDW�ZHUH�

SULYDWH�EHWZHHQ�D�SULYDWH�DWWRUQH\�DQG�KLV�FOLHQW��DQG�WKDW�

ULJKW�LVQ
W����WKHUH
V�QR�ULJKW�WR�WKH�FXUUHQW�DGPLQLVWUDWLRQ�WR�

ZDLYH�DWWRUQH\�FOLHQW�SULYLOHJH�ZLWK�UHVSHFW�WR�WKRVH�GRFXPHQWV��

7+(�&2857���$OO�ULJKW���

05��&/$5.���7KDW
V�DOO��<RXU�+RQRU���7KDQN�\RX���

7+(�&2857���7KDQN�\RX�YHU\�PXFK���7KDQN�\RX�WR�WKH�

SDUWLHV���

,�NQRZ�WKLV�FDVH�ZDV�SXW�RQ�D�YHU\�VKRUW�WLPHOLQH�EHFDXVH�

RI�WKH�GHDGOLQH�WKDW�ZH�KDYH�RI�1RYHPEHU���WK���(YHU\RQH�KDV�

ZRUNHG�UHDOO\�KDUG�WR�FRPSOHWH�WKHLU�EULHILQJV�DQG�VXEPLW�WKHLU�

PDWHULDOV�RQ�D�YHU\��YHU\�VKRUW�GHDGOLQH��DQG�,�DSSUHFLDWH�WKH�

ZRUN�WKDW
V�JRQH�LQ�DQG�WKH�SUHSDUDWLRQ�IRU�WKH�DUJXPHQW�WRGD\���

,�ZLOO�LVVXH�P\�RSLQLRQ�DQG�UXOLQJ�H[SHGLWLRXVO\���7KDQN�

\RX�YHU\�PXFK��

�3URFHHGLQJV�DGMRXUQHG�DW�������S�P���
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&(57,),&$7(�2)�2)),&,$/�&2857�5(3257(5

����������,��6DUD�$��:LFN��FHUWLI\�WKDW�WKH�IRUHJRLQJ�LV�D�

FRUUHFW�WUDQVFULSW�IURP�WKH�UHFRUG�RI�SURFHHGLQJV�LQ�WKH�

DERYH�HQWLWOHG�PDWWHU�

3OHDVH�1RWH���7KLV�KHDULQJ�RFFXUUHG�GXULQJ�WKH�

&29,'����SDQGHPLF�DQG�LV��WKHUHIRUH��VXEMHFW�WR�WKH

WHFKQRORJLFDO�OLPLWDWLRQV�RI�FRXUW�UHSRUWLQJ�UHPRWHO\��

�V��6DUD�$��:LFN���������������������1RYHPEHU������������������

6,*1$785(�2)�&2857�5(3257(5����������'$7(
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 )  
DONALD J. TRUMP, )  
 )  

Plaintiff, )  
 )  

v. ) 
) 

Civil Action No. 21-cv-2769 (TSC) 
 

 )  
BENNIE G. THOMPSON, in his official 
capacity as Chairman of the United States 
House Select Committee to Investigate the 
January 6th Attack on the United States 
Capitol, et al., 

) 
) 
) 
) 
) 

 

 )  
Defendants. )  

 )  
 

ORDER 

  Before the court is Plaintiff’s Emergency Motion for a Preliminary Injunction Pending 

Appeal or an Administrative Injunction, ECF No. 38.  For the reasons explained below, 

Plaintiff’s motion is DENIED.   

I. BACKGROUND1 

On October 18, Plaintiff filed this action, seeking: (1) a declaratory judgment that the 

United States House Select Committee to Investigate the January 6 Attack of the United States 

Capitol’s requests for Plaintiff’s presidential records are invalid and unenforceable, (2) an 

injunction preventing the Congressional Defendants from enforcing the requests or using any 

 
1 This court provided the factual background of the January 6 attack and the events leading to the 
creation of the Select Committee in its Memorandum Opinion denying Plaintiff’s Motion for a 
Preliminary Injunction.  See Trump v. Thompson, No. 21-2769, 2021 WL 5218398, at *1-3 
(D.D.C. Nov. 9, 2021). 

Case 1:21-cv-02769-TSC   Document 43   Filed 11/10/21   Page 1 of 6
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information obtained via the requests, and (3) an injunction preventing the Archivist and NARA 

from producing the requested records.  See ECF No. 1, at 25-26.  The next day, Plaintiff moved 

for a preliminary injunction “prohibiting Defendants from enforcing or complying with the 

Committee’s request.”  ECF No. 5, Pl. Mot. at 3.  At the parties’ request, the court set an 

accelerated briefing schedule and heard argument on the motion on November 4, 2021.  See Min. 

Order (Oct. 22, 2021).   

On November 8, Plaintiff filed what appeared to be a preemptive emergency motion 

requesting an injunction pending appeal, or an administrative injunction, “should the court 

refuse” to grant his requested relief.  ECF No. 34, at 1.  The court denied Plaintiff’s emergency 

motion without prejudice as premature and stated that it would consider such a motion from the 

non-prevailing party after it issued its ruling.  See Min. Order (Nov. 9, 2021) (citing Fed. R. Civ. 

P. 62(d)).   

On November 10, 2021, the court denied Plaintiff’s original motion for preliminary 

injunction.  In so doing, it denied Plaintiff’s request to enjoin Defendants from enforcing or 

complying with the Select Committee’s August 25, 2021, requests.  See Trump v. Thompson, 

2021 WL 5218398, at *1.  On November 11, Plaintiff filed a “renewed” Emergency Motion for 

Preliminary Injunction Pending Appeal or Administrative Injunction.  ECF No. 34, Pl. Renewed 

Mot.  Both the Congressional and NARA Defendants oppose the motion. 

II. ANALYSIS 

Plaintiff’s motion is a renewed request for injunctive relief and not a request for a stay.  

Federal Rule of Civil Procedure 62 allows for the court to stay the effects of an interlocutory 

order or final judgment for a period of time to allow time for the non-prevailing party to pursue 
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an appeal.  See Nat’l Treas. Emps. Union v. Federal Labor Relations Auth., 712 F.2d 669, 671 

(D.C. Cir. 1983) (“[S]tays, of course, do not impede appeals from the stayed dispositive order; 

their sole purpose is to preserve the status quo while an appeal is in the offing or in progress.”).  

Injunctive relief, by contrast, is more concerned with the prevention of irreparable harm.  See, 

e.g., Winter v. Nat. Res. Def. Council, 555 U.S. 7, 22 (2008) (“Our frequently reiterated standard 

requires plaintiffs seeking preliminary relief to demonstrate that irreparable injury is likely in the 

absence of an injunction.”) (emphasis in original).  

Plaintiff characterizes his motion as a Rule 62 motion “seeking . . . to preserve the status 

quo.”  Pl. Renewed Mot. at 1.  However, it is clear from the caption and the substance of 

Plaintiff’s arguments that he again seeks injunctive relief, rather than a stay of this court’s 

November 9 order.  A stay would not give Plaintiff the relief he seeks—preventing the 

transmission of documents from NARA to the House Select Committee—as the status quo in this 

case is that NARA will disclose documents on November 12, “absent any intervening court 

order.”  Pl. Mot., Ex. 7.  Accordingly, the court will analyze Plaintiff’s motion as one seeking 

injunctive relief, rather than a stay.2   

A. Preliminary Injunction Pending Appeal 

A motion for a preliminary injunction pending appeal requires the same four elements 

necessary for a preliminary injunction: (1) a likelihood of success on the merits, (2) the likely 

prospect of irreparable harm in the absence of preliminary relief, (3) that the balance of equities 

 
2 The standard for a preliminary injunction and a stay are similar, but the standard for a stay 
replaces the balance of equities factor with a requirement that “other parties interested in the 
proceedings” will not be “substantially injure[d].”  Compare Winter, 555 U.S. at 20 (preliminary 
injunction standard), with Hilton v. Braunskill, 481 U.S. 770, 776-77 (1987) (stay standard). 
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tip in movant’s favor, and (4) that an injunction is in the public interest.  John Doe Co. v. 

Consumer Fin. Prot. Bureau, 849 F.3d 1129, 1131 (D.C. Cir. 2017) (citing Winter v. Nat. Res. 

Def. Council, Inc., 555 U.S. 7, 22 (2008)).  This court analyzed these factors at length in its 

Opinion denying Plaintiff’s original motion for a preliminary injunction, and found that none 

justified injunctive relief.  See Trump v. Thompson, 2021 WL 5218398, at *12-39.  In his 

renewed motion, despite the fact that he requests essentially the same relief as in his original 

preliminary injunction motion, Plaintiff has not advanced any new facts or arguments that 

persuade the court to reconsider its November 9, 2021, Order.  The court’s analysis previously 

rejecting Plaintiff’s requested relief is thus equally applicable here:  Plaintiff is unlikely to 

succeed on the merits of his claims or suffer irreparable harm, and a balance of the equities and 

public interest bear against granting his requested relief.  Id.   

Nor is Plaintiff entitled to injunctive relief under the “serious legal question” doctrine.  

That doctrine, which Plaintiff contends is a “more flexible” standard, weighs in favor of granting 

an injunction pending appeal, even when the likelihood of success on the merits is low, if the 

remaining three preliminary injunction factors “tip sharply in the movant’s favor.”  In re Special 

Proceedings, 840 F. Supp. 370, 372 (D.D.C. 2012) (citing Wash. Metro. Area Transit Comm’n v. 

Holiday Tours, 559 F.2d 841, 844 (D.C. Cir. 1977)).3  Moreover, when the relief sought is an 

 
3 Courts in this Circuit have applied a “sliding scale” to analyze the four preliminary injunction 
factors–a particularly strong showing in one factor could outweigh weakness in another.  Sherley 
v. Sebelius, 644 F.3d 388, 393 (D.C. Cir. 2011).  While it is unclear if that approach and its 
import for the “serious legal question” doctrine have survived the Supreme Court’s decision in 
Winter, its use is still applicable here.  See, e.g., Banks v. Booth, 459 F. Supp. 3d 143, 149-50 
(D.D.C. 2020) (citing Sherley, 644 F.3d at 393); see also Davis v. Billington, 76 F. Supp. 3d 59, 
63 n.5 (D.D.C. 2014) (“[T]he Circuit has had no occasion to decide this question  . . . [t]hus, 
because it remains the law of this Circuit, the Court must employ the sliding-scale analysis 
here.”). 
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injunction on the coordinate branches of government—in this case, the legislative and executive 

branches, who are united in their desire to have the records produced—it is even more important 

that the three remaining factors outweigh the lack of likelihood of success on the merits.  See 

Sampson v. Murray, 415 U.S. 61, 83-84 (1974). 

The court has already found that Plaintiff is unlikely to succeed on the merits in this case, 

and the three remaining preliminary injunction factors do not “tip sharply” in his favor.  To the 

contrary, those factors counsel against injunctive relief.  See Trump v. Thompson, 2021 WL 

5218398, at *36-39.  Plaintiff cannot do an end run around the preliminary injunction factors 

simply because he seeks appellate review.  Rather, the court maintains “a considerable reluctance 

in granting an injunction pending appeal when to do so, in effect, is to give the appellant the 

ultimate relief being sought.”  11 Wright & Miller, Fed. Prac. & Proc. Civ., § 2904 (3d ed. 

2021).  Were the court to grant Plaintiff’s motion, the effect would be “to give [Plaintiff] the 

fruits of victory whether or not the appeal has merit.”  See, e.g., Jimenez v. Barber, 252 F.2d 550 

(9th Cir. 1958).  Plaintiff is not entitled to injunctive relief simply because the procedural posture 

of this case has shifted. 

B. Administrative Injunction 

Plaintiff also seeks an administrative injunction per the All Writs Act, 28 U.S.C. § 1651, 

which allows federal courts to “issue all writs necessary or appropriate in aid of their respective 

jurisdictions and agreeable to the usages and principles of law.”  The Act, however, is not an 

independent jurisdictional grant for federal courts to issue extraordinary writs—it is confined to 

the issuance of writs in aid of the issuing court’s jurisdiction.  In re Tennant, 359 F.3d 523, 527 

(D.C. Cir. 2004) (quoting Clinton v. Goldsmith, 52 U.S. 529, 534-35 (1999)).  Plaintiff alleges 
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that such a writ is necessary, lest “the issues at hand [be] mooted.”4  Pl. Renewed Mot. at 5.  But 

while November 12 draws near, this court’s jurisdiction is not imperiled.  Plaintiff has already 

filed a notice of appeal with the Court of Appeals for the D.C. Circuit.  See Notice of Appeal to 

the DC Circuit Court, ECF No. 37.  He is therefore free to petition that Court for relief.  Because 

there is no threat to the ongoing jurisdiction of this court, there is no need to issue a writ pursuant 

to the Act. 

III. CONCLUSION 

Plaintiff, as is his right, has sought review of this court’s denial of his Motion for a 

Preliminary Injunction.  And the court is aware that the timeline for appellate review of that 

decision will be accelerated.  But nothing in the court’s November 9, 2021, Order, or this Order, 

triggers the harm he alleges because the Archivist will not submit the requested records to the 

Select Committee until November 12, 2021, and Plaintiff can seek appellate relief in the 

interim.  This court will not effectively ignore its own reasoning in denying injunctive relief in 

the first place to grant injunctive relief now.  

For the above reasons, Plaintiff’s Emergency Motion for Preliminary Injunction Pending 

Appeal or Administrative Injunction, ECF No. 38, is DENIED.  

 

Date:  November 10, 2021    
 

 

Tanya S. Chutkan                                 

TANYA S. CHUTKAN 
United States District Judge       

 
4 An Article III court loses jurisdiction when an issue is moot.  See, e.g., DeFunis v. Odegaard, 
416 U.S. 312, 319-320 (1974). 
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