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GLOSSARY
AATA Aden-Abyan Islamic Army
AUMF ' | Authoriz_afion for Use of Military Force
-CIA ' Central Intelligence Agency
ElJ Egyptian Islamic J ihaa
NDAA National Defense Authorization Act of 2012
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B. Al-Hela’s Travel Facilitation for Terrorist Groups and
Assistance With Successful, Attempted, or Planned
Terrorist Attacks

Al-Hela, a Yemeni citizen who has been detained at Guantanamo

since 2004, filed this habeas petition in 2005. The district court denied
the writ, making extensive factual findings about al-Hela’s involvement
with al Qaeda and two associated forces—Egyptian [slamic Jihad (E1J)
and the Aden-Abyan Islamic Army (AAIA). A panel of this Court
rejected al-Hela's contentions that the district court’s factual findings
reflected clear error, see Al-Hela v. Trump, 972 ¥.3d 120, 134-35 (D.C.
Cir. 2020), and so we pregent these facts as established.

Al-Hela fought against the Soviet Union in Afghanistan, where he

developed relationships with other jihadists. JA 148-51, Al-Hela

to facilitate the travel of numerous extremists, including members of al

returned to Yemen, where, according to his own

Qaeda and EIJ, which the district court found to be an associated force

of al Qaeda. JA 144-46, 151-63. As part of thie scheme, al-Hela

SECRETANOTFORN
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obtained false or fraudulent travel documents for foreigners and

Yemenis, and purchased legitimate passports from Yemenis and sold

them to extremists, including bin Laden associates. JA 151-63. -

found that al-Hela “falsely testified during the merits hearing” when he
denied these activities, relying on his _statements and
corroboration of his activities by other sources. JA 153, 156-57.

Al-Hela also participated in five planned, attempted,-or
accomplished terrorist attacks in Yemen in late 2000 and early 2001,
inéluding two planned attacks on the U.S. Embassy in Sana’a. Three of
those attacks—the bombing of thel British Embassy in October 2000, the
attempted assassination of the Yemeni Minister of Interior in December

2000, and bombings _ﬁround New

Year's Day 2001—were carried out by AAIA members with logistical
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support from al-Hela. JA 169-71. Al-Hela likewise “assist[ed]
members” of AATA with another plot likely targeting the U.S. Embassy.

JA 179.

The district court also found that al-Hela had extensive

connections to prominent al Qaeda, EIJ, and AATA figures, and was a

trusted figure in the jihadist community. JA 122-24. _

The district court observed that much of the evidence of al-Hela’s

involvement came from al-Hela’s own

statements

JA 141-42. Al-Hela “did not testify that he did not

make these statements” and did not “testify that he lied_

Instead attributing his statements to possible
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misunderstandings. JA 142. But the court concluded that al-Hela’s

often corroborated by reporting from other sources.” Id.;_

The district court concluded that al-Hela had “substantially

supported”’ al Qaeda, ELJ, and AATA. JA 195-97. The district court
therefore denied the writ. JA 198, A panel of this Court affirmed, and
this Court granted rehearing en banc.

On June 8, 2021, the Periodic Review Board, which reviews the
continued detention of individuals at Guantanamo, issued a final
determination designating al-Hela as eligible for transfer, conclﬁding
that although al-Hela “presents some level of threat in light of his past

activities,” that threat could be “adequately mitigated” if al-Hela can be

SECRETPNOFORN-
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reviewed the redacted materials, and ordered further disclosure when it
“concluded that the redacted information was relevant [and] material,”
Bin Attash, 628 F. Supp. 2d at 36, such as by requiring the government
to produce revisled substitutes with additional information.

2. Procedures governing counsel’s access to highly
sensitive information

Much of the evidence related to al-Hela’s activities on behalf of al

Qaeda and associated forces was gathered

As a result, a

substantial quantity of evidence in this case could reveal sources and

methods of intelligence gathering.

The district court therefore employed procedures to protect the

government’s “legitimate interest in protecting sources and methods of

intelligence gathering.” Boumediene v. Bush, 553 U.S. 723, 796 (2008).

|
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_ Where possible, the government

additionally provided to counsel information about many of the sources
in the disclosed documénts. The government also provided additional
information about the sources and their relationship to the documents
in camera and ex parte to the district court—information that likewis.e
forms part of the record for this Court’s review.

In many instances, the government also provided to counsel
classified substitutes that revealed the substance of information

redacted from a particular report in a less sensitive form. Whenever

12
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that revealed additional information. See JA 1110-15 (report and
revised substitute); Doc. 468 (notice of compliance). Substantive filings
and orders on these motions are catalogued in the addendum. Add. 1-5.

Finally, because the district court had ex parte and in camera |
access to the additional information provided by the government, it was
also able to rely on that information to assess source credibility, if

needed, even where 1t could not be disclosed to al-Hela’s counsel. The

court relied on such information four times in its opinion, including once

to discount evidence the government relied on to justify detention. -

3. Principles governing al-Hela’s personal access to
classified information

Al-Hela, as an alien enemy combatant without a security
clearance, was provided with less information than his counsel. The
government, however, prepared a public version of the government’s

initial factual return and exhibits, which counsel could share with al-
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disclosure of this information would necessarily reveal_

The district court denied al-HeIa’s motion. It explained that there
was no “support for petitioner’s argument that personal access is
essential to a meaningful opportunity to contest detention.” JA 201. It
noted that this Court had previously approved “the use of classified
evidence in habeas cases—even when no disclosure was made'to defense
counsel, let alone to the petitioner,” and that these holdings
“demonstrate[] that lack of personal access does not per se violate
Boumediene’s guarantee.” JA 202, The court also explained that
“revealing an allegation sometimes necessarily reveals the source or
method from which it emerged.” Id. In addition, the court concluded
that the government had provided ex parte “specific and persuasive
reasons to believe that further disclosure [to al-Hela] of the allegations
against petitioner and the factual bases therefor would risk revealing
U.S. intelligence sources and methods.” JA 203. (That ex parte filing

has been lodged for this Court’s review.) Given al-Hela’s continued

SEERETNOTFORN-
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detainees. See id. at 764 (“Nothing in Eisentrager says that de jure
soverelgnty is or has ever been the only relevant consideration in
determining the geographic reach of the Constitution or of habeas
corpus.”). In order to determine whether the Due Process Clause would
ever provide protections to noncitizens detained as enemy combatants
at Guantanamo under existing Supreme Court precedent, therefore,
this Court would need to carefully parse not just Eisentrager itself but
also the interpretation of Eisentrager the Supreme Court employed in
Boumediene.

That analysis would entail determining whether a functional
analysis should govern whether the Due Process Clause applies at
Guantanamo, whether such a functional analysis would parallel the one
employed for the Suspension Clause in Boumediene, whether different
types of due process claims should be treated differently, and what the
outcome of applying such an analysis to the Due Process Clause would
be. And it would be necessary to consider whether judicial enforcement
of the asserted rights would be impracticable and anomalous at the

military installation at Guantanamo when layered on top of the

SECRET/ANOFORN-
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determination” of detainability is required. Id. at 590 (Thomas, J.,
dissenting).

Al-Hela received far more than that limited process. His counsel
was provided aceess to an enormous quantity of inculpatory and
exculpatory classified material,_
-nut the mere summaries of “a knowledgeable affiant.” Al-Hela

also received personal access to much of the most critical evidence

against him—redacted versions of reports of his own -
-tatements -He augmented that information with

_his own evidence, including a declaration from a former U.S.
Ambassador to Yemen, letters from the Yemeni government, and his
live testimony at a five-day merits hearing before a district judge sitting
as a neutral factfinder. Using this material, al-Hela mounted an
extensive case, attacking the credibility of sources, developing an
alternative explanation for his travel facilitation activities, and

_he district court assessed this evidence
under a preponderance-of-the-evidence standard that “mirrors” the

standard articulated in Hamdi. See Al-Bihani, 590 F.3d at 878.

SECRET/NOTFORN

43



USCA Case #19-5079  Document #1908458 Filed: 07/30/2021  Page 55 of 92



USCA Case #19-5079  Document #1908458 Filed: 07/30/2021  Page 56 of 92



USCA Case #19-5079  Document #1908458 Filed: 07/30/2021  Page 57 of 92

SEEREF/NOFORN

stringent over time, it 1s not the Judiciary’s proper role to devise a novel
detention standard that varies with the length of detention.” Al v.
‘Obama, 736 F.3d 542, 552 (D.C. Cir. 2013). The constitutional balance
articulated by the Hamd: plurality and recognized by this Court
remains the same so long as the conflict remains ongoing, because the
governﬁlent retains its interest in preventing enemy combatants from
returning to the conflict.
Al-Hela alternatively contends that Hamdi's analysis is

inapplicable because Hamdi “agsumed circumstances that are not

present here.” Br. 42. Al-Hela apparently means that his case does not

implicate “waging battle” or “military operations,” and so no “military

officers” would be “distracted by this litigation.” Br. 43. _
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B. Al-Hela’s Specific Due Process Arguments Fail

1. Al-Hela and his counsel received access to
information ensuring a “meaningful opportunity”
to contest his detention

Al-Hela contends that the government should have been forced to
disclose classified information, particularly information about
ntelligence sources, to him personally or to hig counsel, and that the
district court’s ex parte consideration of some evidence violated due
process. Br. 43-48, 52-54. Those arguments ignore the government’s
mnterest in protecting national security information, particularly sources
and methods of intelligence gathering. “The Government has a
compelling interest in protecting both the secrecy of information
important to our national security and the appearance of confidentiality
g0 essential to the effective operation of our foreign intelligence service,”

as disclosures of that information could lead sources to “refuse to supply

information.” CIA v. Sims, 471 U.8. 159, 175 (1985) (quotation

fainFabshrml P Afat nfateh 44
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States and the United Kingdom, SA 74-75, among other documents.
The district court, on reviewing the summary the government provided
and its explanations for not providing additional information,
specifically held that further disclosures to al-Hela “would risk
revealing U.S. intelligence éources and methods.” JA 203.

The government later provided al-Hela with redacted copies of
exhibits containing his own statements that the government relied
upon. JA 1042-93, Al—Hela erroneously contends that he “was not told
how the limited evidence that he was allowed to view supposedly
supported his detention.” Br. 47. That is wrong. The government also
provided al-Hela access to a version of the narrative to the amended

factual return that allowed him to see how his statements were used.

See JA 1042, 1045.

The same was also clear

ol
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fro‘m the combination of the summary and the exhibits: the summary
explained that the government contended that al-Hela was “involved in
aiding al-Qaida and other extremists through the provision of false

passports,” as well as facilitating travel for “extremist elements out of

Yemen” and for “members of EIJ.” SA 74, _

Al-Hela’s specific arguments about ex parte evidence fare no
better. Information about the éovernme nt’s sources that were redacted,
as well as information related to the credibility of the sources, was
provided to the district court ex parte, and the district court relied on
that evidence in assessing the credibility of specific sources—including,
in one instance, declini;lg to credit a source on which the government

relied.
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The government provided al-Hela’s counsel with materials “still
classified, but with less sensitive information[]” concerning the sources,

including source credibility, See Khan, 655 F.3d at 31; see JA 264-78.

The government also produced classified substitutes that revealed

the substance of information redacted from particular reports in a less

sensgitive form. The district court took an active role in adjudicating the

SECRET/NOTORN
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nature of bu_rdens such as “requiring a knowledgeable affiant to
summarize” military records pertaining to a particular detainee. 542
U.S. at 534. The burdens are particularly manifest here, as al-Hela
Br. 50.

Al-Hela contends that the use of hearsay is problematic because
the government’s evidence “could not be challenged in any meaningful
way|[] because it relied on anonymous sou_rces”. _Whose
“reliability” could not be assessed. Br. 49. But as discussed above, not
all sources that the goVernment. relied upon were anonymous, and

information that would call into question the rehability of the various

sources was disclosed to al-Hela’s counsel or the district court ex parte.

39
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3. If the Court considers these forfeited arguments,
the presumption of accuracy and the
preponderance-of-the-evidence standard are
constitutional in these proceedings

Al-Hela advances two additional arguments that he did not
present to the panel or in his petition for rehearing. See Al-Hela, 972
F.3d at 153 (Griffith, J., concurring) (addressing challenges to “hearsay

" evidence, ex parte evidence, and lack of personal access to the
evidence”); id. at 135-37, 143 (majority addres%sing same three
arguments). This Court therefore need not consider these argumentsl.
See Keating v. FERC, 927 F.2d 616, 625-26 (D.C. Cir. 1991). But even if
the Court overlooks al-Hela’s forfeiture, those arguments are meritless.

First, al-Hela attacks the district court’s application of a
presumption of accuracy. Br. 54-55. The presumption of accuracy
assumes that gﬁvernment documents (such as intelligence reports)
“accurately identif[y] the source and accurately summarize[] his

statement,” but “implies nothing about the truth of the underlying non-

government source’s statement.” Latif v. Obama, 677 F.3d 1175, 1180
SECRETMANOTFORN
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any particular statement he believes was inaccurately recorded, or
point to any internal inconsistencies in his reported statements or
inconsistencies with other documents. See Latif, 677 F.3d at 1186-88
(addressing specific, identified inaccuracies). Al-Hela instead generally
asserts that the court “presumed, without any testing, that the
intelligence officials who wrote the documents on which the
Government relied had recorded facts accurately.” Br. 54. But the
accuracy of those statements and their probative value was tested in

the merits hearing. Al-Hela testified at the merits hearing

and he argued that this
should call into question the accuracy of his statements. But al-Hela’s

testimony was “vague”; as in his brief here, he “never elaborated on

these alleged misunderstandings,” such as by identifying specific

examples or providing “a reasonable justification for his_

that he did not make these statements” or that “he lied_

i
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‘_JA 142. And al-Hela's “statements -

-are often corroborated by reporting from other sources.” Id.

Second, al-Hela suggests that the court erred in applying a
preponderance-of-the-evidence standard. Br. 58-60. While asserting
that “Supreme Court precedents call for at least a clear and convincing
standard wlilere deprivations of liberty are at stake,” Br. 59, al-Hela
ignores the Supreme Court’s approval in Hamd:i of a procedural scheme
under which the government must produce “credible evidence” of
detainability before shifting the burden “to the petitioner to rebut that
evidence with more persuasive evidence.” 542 U.8. at 533-34. That
standard “mirrors” the preponderance-of-the-evidence standard. Al-
Bihqni, 590 F.3d at 878. This Court has correspondingly treated the
preponderance-of-the-evidence standard as constitutionally sufficient
“as a matter of procedural due process.” Ali, 959 F.3d at 372; see
Almerfedi, 654 F.3d at 5-6. That standard meets “the goal of éﬁsuring
that the errant tourist, embedded journalist, or local aid worker has a
chance to prove military error while giving due regard to the Executive_

once it has put forth meaningful support for its conclusion that the
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in any event, the Board’s determination was not that al-Hela no longer
poses a threat, but instead that al-Hela continues to “present[] some
level of threat,” albeit one that can be “adequately mitigated” with

hr 211

“appropriate” “security assurances” and “security measures.”
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