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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RYAN GOODMAN,
Plaintiff,

V. 20 Civ. 8349 (LJL)

U.S. DEPARTMENT OF DEFENSE,

Defendant.

M’ N M N S N N S e N S

DECLARATION OF MARK HERRINGTON

1, Mark Herrington, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury that
the following statements are true and correct to the best of my knowledge, information, and
belief:

1. I am an Associate Deputy General Counsel in the Office of General Counsel
(“OGC?”) (Office of Litigation Counsel) of the United States Department of Defense (“DoD”).
OGC provides legal advice to the Secretary of Defense (“OSD”) and other leaders within the
DoD. I am responsible for, among other things, overseeing Freedom of Information Act
(“FOIA”) litigation involving DoD. I have held my current position since March 2007. My
duties include coordinating searches across DoD to ensure thoroughness, reasonableness, and
consistency. |

2. I am the attorney in DoD’s OGC assigned to Plaintiff’s twé requests pursuant to
the Freedom of Information Act, both dated April 22, 2020, that are the subject of this litigation.

I am familiar with the FOIA requests and the efforts of DoD to process those requests.
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3. My statements herein are based upon my personal experience and knowledge of
DoD operations and information, my review of the responsive records in this case, and
information furnished to me in the course of my official duties.

4. The purpose of this declaration is to describe DoD’s search for, processing and
production of records to Plaintiff in response to his FOIA requests, and the basis for withholding
certain information pursuant to FOIA exemption 6, 5 U.S.C. § 552(b)(6) (“Exemption 6), in
support of Defendant’s Motion for Summary Judgment.

PLAINTIFF’S FOIA REQUESTS AND DoD’S RESPONSES

5. On April 22, 2020, Plaintiff submitted a FOIA request, which was assigned
tracking; number 20-F-0996 (the “First FOIA Request”), seeking records “sufficient to show”

(1) “the number of military and DoD Appropriated Fund (‘APF’) civilian personnel permanently
assigned to: Afghanistan, Iraq, and Syria for the period December 2017 to the most recent
available quarter, disaggregated by country and broken down quarterly”; (2) “the number of U.S.
Armed Forces personnel on temporary duty or deployed in support of contingency operations ...
in reported totals” for each of the three countries over the period December 2017 to the most
recent available quarter; and (3) “the Force Management Level (‘FML’)” for the three countries
over the same period.

6. On April 22, 2020, Plaintiff submitted a second FOIA request, which was
assigned tracking number 20-F-0997 (the “Second FOIA Request™), seeking records
(1) “sufﬁcient to show the criteria for counting or determining the number of military personnel
by country reported in the [Defense Manpower Data Center (“DMDC”)] quarterly manpower
report”; (2) “sufficient to explain the decision to stop publishing the number of military

personnel assigned to Afghanistan, Iraq, and Syria in DMDC quarterly reports”; (3) “sufficient to
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show the criteria for counting or determining the number of personnel under the FML for
Afghanistan, Iraq, and Syria”; and (4) “sufficient to show whether FML continues to function as
a troop (éap in Afghanistan, Iraq, and Syria.”

7 On April 23, 2020, DoD provided Plaintiff with interim responses to both FOIA
requests, explaining that DoD would “not be able to respond within FOIA’s 20-day statutory
time period as there are unusual circumstances which impact [its] ability to quickly process [the]
request.”” True and correct copies of DoD’s April 23, 2020 responses are attached hereto as
Exhibit A.

8. On November 23, 2020, DoD provided Plaintiff with a response to item 1 of the
First FOIA Request. A true and correct copy of DoD’s November 23, 2020 response is attached
hereto as Exhibit B.

9. On December 11, 2020, DoD provided Plaintiff with a response to items 2 and 3
of the First FOIA Request and a response to the Second FOIA Request. A true and correct copy
of DoD’s December 11, 2020 letter is attached hereto as Exhibit C. Exhibit C also includes
copies of the May 2018 correspondence between then-Secretary James Mattis and Members of
Congress that was produced to Plaintiff on December 11, 2020.

10. On January 6, 2021, DoD provided Plaintiff with a supplemental response to the
FOIA Requests. On January 11,2021, DoD provided Plaintiff with a further supplemental
respons§ to the FOIA Requests. A true and correct copy of DoD’s January 11, 2021 letter is
attached hereto as Exhibit D. Exhibit D also includes true and correct copies of the Action
Memos,%Implementation Plans, and Executive Order sections that were produced to Plaintiff on

January 11, 2021.
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DoD’s SEARCH FOR AND PROCESSING OF RESPONSIVE RECORDS

11.  Neither of the FOIA Requests described specific documents or groups of records,
but rathér sought unspecified records “sufficient to show” certain categories of information. As
a result, I contacted relevant offices, including DMDC, the Joint Staff, the Office of the Under
Secretary of Defense for Policy (“USD(P)”), and the Office of the Under Secretary of Defense
for Intelligence (“USD(I)”), and other attorneys within OGC, to understand the history of the
changes iin the reporting of troop numbers and to determine what records or groups of records
were likely to contain the information sought by Plaintiff.

12.  Asaresult of these consultations, I determined that the information sought by
Plaintiff was likely to be contained in the following records:

¢ the Action Memo for the Revised OFS Force Management Construct signed by
Secretary Mattis on August 29, 2017, and the attached OFS Force Management
Implementation Plan signed by Secretary Mattis on August 30, 2017 (see Exhibit
D hereto);

e the Action Memo for the Revised OIR Force Management Construct signed by
Secretary Mattis on September 28, 2017, and the attached OIR Force
Management Implementation Plan signed by Secretary Mattis on October 7, 2017
(see Exhibit D hereto);

e relevant sections of the Executive Orders (“EXORDs”) for OIR and OFS issued
by the Joint Staff to U.S. Central Command (“USCENTCOM?”) to implement the
new force management construct (see Exhibit D hereto);

e DoD’s report to Congress in December 2017 pursuant to the War Powers
Resolution, Pub. L. No. 93-148 (“WPR Report”), and its quarterly reports to
Congress from March 2018 through November 2020, pursuant to Section 1267 of
the National Defense Authorization Act for Fiscal Year 2018 (“Section 1267
Reports™) (collectively, the “Quarterly Reports™) (see, e.g., Exhibits A and B to
Declaration of Dr. Thomas M. Williams);' and

e certain data contained in a DMDC database described in paragraph 13 below (see
Exhibit B hereto).

' DoD initially processed the data requested in items 2 and 3 of the First FOIA Request, which data had been
extracted from DoD’s quarterly reports to Congress. Upon further review, DoD determined to process the quarterly
. reports themselves, which were produced in DoD’s supplemental productions on January 6 and 11, 2021.

4
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13. First FOIA Request, Item 1: For item 1 of the First FOIA Request—i.e.,
“[r]ecords sufficient to show the number of military and DoD Appropriated Fund (‘APF’)
civilian personnel permanently assigned to Afghanistan, Iraq, and Syria for the period December
2017 to the most recent available quarter, disaggregated by country and broken down
quarterly”—DMDC retrieved the relevant data from its unclassified database and provided a
spreadsheet to me, and I in turn provided the data to Plaintiff on November 23, 2020. (See
Exhibit B hereto.) Personnel included in this category are limited to personnel whose unit’s
location is permanently assigned to a country.

14. First Request, Items 2 and 3: For items 2 and 3 of Plaintiff’s First FOIA
Request—*“[r}ecords sufficient to show the number of U.S. Armed Forces personnel on
temporary duty or deployed in support of contingency operations . . . in reported totals” for each
of the thxee countries over the period December 2017 to the most recent available quarter, and
“[r]ecords sufficient to show the Force Management Level (‘FML’)” for the three countries over
the same period—the data responsive to these requests is contained in the Quarterly Reports.
Unclassified sections of those reports contain publicly reported approximate troop counts, which
exclude military personnel whose deployment is not acknowledged publicly. The exact
ﬁgures—éthose that are responsive td items 2 and 3 of Plaintiff’s First FOIA Request—are
contained in classified annexes to the Reports. The figures in each classified annex include, infer
alia: thef total number of deployed personnel in Afghanistan, Iraq, and Syria; limitations on the
number of personnel in those countries; the number of DoD military personnel that are not
subject fo such limitations; and a description of military functions not subject to these

limitations.
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15.  DoD produced the unclassified Quarterly Reports, exclusive of the classified
annexes; on January 6, 2021, and produced the unclassified portions of the classified annexes to
the Quarterly Reports on January 11, 2021. (See Exhibit D hereto and Exhibits A and B to
Williams Declaration.) As set forth in DoD’s December 11, 2020 response to Plaintiff (Exhibit
C), the Acting Secretary of Defense has determined that the figures contained in the classified
annexes to the Quarterly Reports remain currently and properly classified. Accordingly, DoD
has withheld the classified information in the annexes to the Quarterly Reports from disclosure
pursuant to exemption 1 of FOIA, 5 U.S.C. § 552(b)(1) (“Exemption 1”). The basis for DoD’s
assertion of Exemption 1 is set forth in the classified declaration of Dr. Thomas M. Williams,
performing the duties of the Deputy Under Secretary of Defense for Policy.

16.  Second FOIA Request: In response to Plaintiff’s Second FOIA Request—which
seeks records (a) “sufficient to show the criteria for counting or determining the number of
military personnel by country reported in the DMDC quarterly manpower report”; (b) “sufficient
to explain the decision to stop publishing the number of military personnel assigned to
Afghanistan, Iraq, and Syria in DMDC quarterly reports”; (¢) “sufficient to show the criteria for
counting or determining the number of personnel under the FML for Afghanistan, Iraq, and
Syria”; and (d) “sufficient to show whether FML continues to function as a troop cap in

'Afghani;stan, Iraq, and Syria”—DoD produced redacted versions of the Action Memos and
attached Force Management Implementation Plans and redacted versions of the responsive
sections of the EXORDS for OIR and OFS. The Action Memos and attached Implementation
Plans constitute the final decisions, signed by the head of the agency, regarding changes to
DoD’s force management construct. The EXORD sections produced by DoD in redacted form

reflect the incorporation of the changes into the Executive Orders to USCENTCOM for OIR and
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OFS. No other documents would provide more detailed, responsive information regarding the
reasons for the changes to the force management construct that are the subject of Plaintiff’s
Second FOIA Request.

17. DoD produced redacted versions of the Action Memos and the Implementation
Plans attached thereto on December 11, 2020 (see Exhibit C), and produced additional
information from those records, as well as redacted versions of the responsive EXORD sections,
on January 11, 2021 (see Exhibit D). As set forth in DoD’s January 11, 2021 response, DoD
determined that the redacted information in those records remains currently and properly
classified. That information therefore was withheld under Exemption 1. The basis for DoD’s
assertion of Exemption 1 is set forth in the classified declaration of Dr. Thomas M. Williams.

18. In addition, the Quarterly Reports from December 2017 through November 2020,
the uncléssiﬁed portions of which have been produced to Plaintiff, also contain information
responsive to Plaintiff’s Second FOIA Request. (See, e.g., Exhibits A and B to Williams
Declaration.) The Quarterly Reports discuss numbers of deployed troops and provide
information about how and why certain information is unclassified while other information is
classified.

19.  Inresponse to Plaintiff’s Second FOIA Request, DoD also produced copies of
correspondence between Secretary Mattis and Members of Congress regarding DoD’s change in
public reporting of troop counts by DMDC (see Exhibit C).

.20.  The signed Action Memos and attached Implementation Plans, the Quarterly
Reports, the responsive EXORD sections, and the correspondence with Congress were deemed
sufficient to respond in full to Plaintiff’s Second FOIA Request, as they are “sufficient to show”

the information sought by Plaintiff.
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Exemption 6

21.  FOIA Exemption 6, 5 U.S.C. § 552(b)(6), permits the government to withhold
information in “personnel and medical files and similar files” about individuals when the
disclosure of such information “would constitute a clearly unwarranted invasion of personal
privacy.” “Similar files” are broadly defined to include any information identifiable to a
particular person.

22.  DoD’s general practice is to withhold under Exemption 6 personally identifying
information of those members of DoD who are at the military rank of Colonel (06) or below and
the rank of GS-15 or below. The rationale for this practice is that disclosing the names and other
identifying information could subject the DoD personnel to annoyance or harassment in their
private lives. Moreover, release of these low-level individuals’ names and other identifying
information would not serve the core purpose of the FOIA, as they would not show “what the[]
government is doing.” Bibles v. Or. Nat. Desert Ass’n, 519 U.S. 355, 356 (1997). Thus, there is
no cognizable public interest outweighing the significant personal privacy interests involved.
Disclosure of this information would constitute a clearly unwarranted invasion of personal
privacy, and the information is exempt under Exemption 6.

23.  Inits document productions to Plaintiff, DoD withheld under Exemption 6 only
the names and other personally identifying information of personnel who were not senior-level
employees. These redactions were applied only to low-level employees’ names and phone
numbers.

Executed this L day of January 2021, in Arlington, VA.
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DEPARTMENT OF DEFENSE
FREEDOM OF INFORMATION DIVISION
1155 DEFENSE PENTAGON
WASHINGTON, DC 20301-1155

Ref: 20-F-0996

April 23, 2020
Professor Harold Hongju Koh
Peter Gruber Rule of Law Clinic, Yale Law School
P.O. Box 209090
New Haven, CT 06520-9090

Dear Professor Koh:

This is an interim response to your April 21, 2020 Freedom of Information Act (FOIA)
request, a copy of which is enclosed for your convenience. We received your request on
April 22, 2020, and assigned it case number 20-F-0996. We ask that you use this number when
referring to your request.

Although we have already begun processing your request, we will not be able to respond
within the FOIA's 20-day statutory time period as there are unusual circumstances which impact
our ability to quickly process your request. The FOIA defines unusual circumstances as (a) the
need to search for and collect records from a facility geographically separated from this office;
(b) the potential volume of records responsive to your request; and (c) the need for consultation
with one or more other agencies or DoD components having a substantial interest in either the
determination or the subject matter of the records. At least one, if not more of these scenarios
applies or would likely apply to your request. While this office handles FOIA requests for the
Office of the Secretary of Defense (OSD), the Joint Staff (JS) and other component offices, we
do not actually hold their records and our office is not geographically located with these
organizations. As we do not hold the records, until the required records searches are complete,
we are unable to estimate the potential volume of records or the number of consultations that will
be required to make a release determination.

Expedited processing may be granted when the requester demonstrates a compelling need
for the information and shows that the information has a particular value that would be lost if not
processed on an expedited basis. A key word here is "demonstrates.” Therefore, it is incumbent
upon you to demonstrate that the requested records will serve an urgency purpose and that they
will also be meaningful in the sense that they will provide a greater understanding of actual or
alleged federal government activity on the part of the public-at-large than that which existed
before such information was disseminated. Consequently, it must be clearly demonstrated that
such information has a particular value that will be lost if not disseminated quickly. After
carefully considering your request, this office finds that you have not clearly demonstrated how
the information will lose its value if not processed on an expedited basis. For this reason, your
request for expedited processing is denied.

In your FOIA request, you ask for "a fee waiver." Decisions to waive or reduce fees are
made on a case-by-case basis and we will make a determination concerning your fee waiver
request at the conclusion of the search and assessment of responsive records, should they exist.
However, please know that this office will only assess fees if we provide the final response to
your FOIA request within the statutory time allotted by the FOIA or the responsive records total
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more than 5,000 pages, even after a good faith effort on our part to limit the scope of your
request.

Your request has been placed in our complex processing queue and is being worked
based on the order in which the request was received. Our current administrative workload is
approximately 3,290 open requests.

In some instances, we have found that requesters who narrow the scope of their requests
experience a reduction in the time needed to process their requests.

The OSD/JS FOIA Public Liaison, Melissa Walker, is available at 571-372-0462 or by
email at OSD.FOIALiaison@mail.mil to answer any concerns about the foregoing.

Additionally, you may contact the Office of Government Information Services (OGIS)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as follows:

Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road-OGIS

College Park, MD 20740

E-mail: ogis@nara.gov

Telephone: 202-741-5770

Fax: 202-741-5769

Toll-free: 1-877-684-6448

We regret the delay in responding to your request and appreciate your patience. If you
have any questions or concerns about the foregoing or about the processing of your request,
please do not hesitate to contact Daniel Mullin at daniel.r.mullin3.civ@mail.mil or
571-372-0465.

Sincerely,

Stephanie L. Carr
Chief

Enclosure:
As stated


mailto:OSD.FOIALiaison@mail.mil
mailto:ogis@nara.gov
mailto:daniel.r.mullin3.civ@mail.mil
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DEPARTMENT OF DEFENSE
FREEDOM OF INFORMATION DIVISION
1155 DEFENSE PENTAGON
WASHINGTON, DC 20301-1155

Ref: 20-F-0997

April 23, 2020
Professor Harold Hongju Koh
Peter Gruber Rule of Law Clinic, Yale Law School
P.O. Box 209090
New Haven, CT 06520-9090

Dear Professor Koh:

This is an interim response to your April 21, 2020 Freedom of Information Act (FOIA)
request, a copy of which is enclosed for your convenience. We received your request on
April 22, 2020, and assigned it case number 20-F-0997. We ask that you use this number when
referring to your request.

Although we have already begun processing your request, we will not be able to respond
within the FOIA's 20-day statutory time period as there are unusual circumstances which impact
our ability to quickly process your request. The FOIA defines unusual circumstances as (a) the
need to search for and collect records from a facility geographically separated from this office;
(b) the potential volume of records responsive to your request; and (c) the need for consultation
with one or more other agencies or DoD components having a substantial interest in either the
determination or the subject matter of the records. At least one, if not more of these scenarios
applies or would likely apply to your request. While this office handles FOIA requests for the
Office of the Secretary of Defense (OSD), the Joint Staff (JS) and other component offices, we
do not actually hold their records and our office is not geographically located with these
organizations. As we do not hold the records, until the required records searches are complete,
we are unable to estimate the potential volume of records or the number of consultations that will
be required to make a release determination.

Expedited processing may be granted when the requester demonstrates a compelling need
for the information and shows that the information has a particular value that would be lost if not
processed on an expedited basis. A key word here is "demonstrates.” Therefore, it is incumbent
upon you to demonstrate that the requested records will serve an urgency purpose and that they
will also be meaningful in the sense that they will provide a greater understanding of actual or
alleged federal government activity on the part of the public-at-large than that which existed
before such information was disseminated. Consequently, it must be clearly demonstrated that
such information has a particular value that will be lost if not disseminated quickly. After
carefully considering your request, this office finds that you have not clearly demonstrated how
the information will lose its value if not processed on an expedited basis. For this reason, your
request for expedited processing is denied.

In your FOIA request, you ask for "a fee waiver." Decisions to waive or reduce fees are
made on a case-by-case basis and we will make a determination concerning your fee waiver
request at the conclusion of the search and assessment of responsive records, should they exist.
However, please know that this office will only assess fees if we provide the final response to
your FOIA request within the statutory time allotted by the FOIA or the responsive records total
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more than 5,000 pages, even after a good faith effort on our part to limit the scope of your
request.

Your request has been placed in our complex processing queue and is being worked
based on the order in which the request was received. Our current administrative workload is
approximately 3,290 open requests.

In some instances, we have found that requesters who narrow the scope of their requests
experience a reduction in the time needed to process their requests.

The OSD/JS FOIA Public Liaison, Melissa Walker, is available at 571-372-0462 or by
email at OSD.FOIALiaison@mail.mil to answer any concerns about the foregoing.

Additionally, you may contact the Office of Government Information Services (OGIS)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as follows:

Office of Government Information Services
National Archives and Records Administration
8601 Adelphi Road-OGIS

College Park, MD 20740

E-mail: ogis@nara.gov

Telephone: 202-741-5770

Fax: 202-741-5769

Toll-free: 1-877-684-6448

We regret the delay in responding to your request and appreciate your patience. If you
have any questions or concerns about the foregoing or about the processing of your request,
please do not hesitate to contact Daniel Mullin at daniel.r.mullin3.civ@mail.mil or
571-372-0465.

Sincerely,

Stephanie L. Carr
Chief

Enclosure:
As stated
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20-L-0996
20-cv-8349

Professor Harold Hongju Koh

Peter Gruber Rule of Law Clinic, Yale Law School
P.O. Box 209090 _

New Haven, CT 06520-9090

Through Counsel
Nov. 23, 2020
Dear Professor Koh:

This is an interim response to your April 21, 2020 Freedom of Information Act (“FOIA”)
request, which was assigned case number 20-F-0996. Please find the data responsive to item 1 of your
request, “records sufficient to show the number of military and DoD Appropriated Fund civilian
personnel permanently assigned to Afghanistan, Iraq, and Syria for the period December 2017 to the
most recent available quarter and broken down quarterly.”

Appellate rights are moot as the request is currently in litigation. If you have any
questions, please contact Ilan Stein at 212-637-2525 or ilan.stein@usdoj.gov.

Sincerely,

Mark Herrington
Associate Deputy General Counsel
(Litigation Counsel)

Enclosure:

As Stated
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DoD Active Duty, Guard/Reserve and Civilians by Unit Country and Quarter (Dec. 2017 - Sep. 2020)

ACTIVE DUTY NATIONAL GUARD / RESERVES APPROPRIATED FUND CIVILIANS
ARMY MARINE AR NATIONAL 4atH DOD
Country Quarter ARMY | NAVY ’tg':pNsE F(‘)\II!RCE TOTAL | NATIONAL R::x‘:’m Rgs/:\:\{m CORPS | NATIONAL A':E::::If i:;‘:zl:z[\)/ é ARMY NAVY 'tg';LNSE AIRFORCE | ESTATE | ToTAL | TOTAL
GUARD RESERVE | GUARD (DoD)
TOTAL
AFGHANISTAN _|September 2020 0 3 120 2 125 0 0 0 0 0 0 0 46 0 0 0 0 26 171
AFGHANISTAN _|June 2020 0 1 138 3 142 0 0 0 0 0 0 0 50 0 0 0 0 50 192
AFGHANISTAN _|March 2020 0 1| 409 2 412 0 0 0 0 0 0 0 57 0 0 0 0 57 469
AFGHANISTAN _|December 2019 0 2| a7t 2 475 0 0 0 0 0 0 0 48 0 0 0 0 8 523
AFGHANISTAN _|September 2019 0 2| 331 3 336 0 0 0 0 0 0 0 59 0 0 0 0 59 395
AFGHANISTAN _|June 2019 0 2| 453 3 458 0 0 0 0 0 0 0 59 0 0 0 0 59 517
AFGHANISTAN _|March 2019 0 2| 391 3 396, 0 0 0 0 0 0 0 65 0 0 0 0 65 261
AFGHANISTAN _|December 2018 0 2| a4 3 449 0 0 0 0 0 0 0 67 0 0 0 0 67 516
AFGHANISTAN _|September 2018 0 2| 375 3 380) 0 0 142 0 0 0 142 67 0 0 0 1 68 590|
AFGHANISTAN _|June 2018 0 2 398 4 404 0 0 130 0 0 0 130 61 0 0 1 2 64 593
AFGHANISTAN _|March 2018 14 2| 420 3 439 0 0 137 0 0 0 137 55 0 0 1 2 58 634
AFGHANISTAN | December 2017 15 2| 241 3 261 0 0 133 0 0 0 133 68 0 0 1 2 71 465
IRAQ September 2020 5 1 313 2 321 0 0 0 0 0 0 0 3 0 0 0 0 6 327
IRAQ June 2020 5 1 335 1 342 0 0 0 0 0 0 0 7 0 0 0 0 7 349)
IRAQ March 2020 4 1| 664 1 670) 0 0 0 0 0 0 0 7 0 0 0 0 7 677,
IRAQ December 2019 3 1| 683 2 689 0 0 0 0 0 0 0 8 0 0 0 0 8 697,
IRAQ September 2019 25 o sn2 2 599 0 0 0 0 0 0 0 4 0 0 0 0 4 603
IRAQ June 2019 17 o] e 2 697 0 0 0 0 0 0 0 5 0 0 0 0 5 702
IRAQ March 2019 16 o] 558 2 576] 0 0 0 0 0 0 0 5 0 0 0 0 5 581
IRAQ December 2018 19 1| s16 1 537 0 0 0 0 0 0 0 6 0 0 0 0 6 543
IRAQ September 2018 19 1 499 2 521 0 0 24 0 0 0 24 5 0 0 0 0 5 550)
IRAQ June 2018 20 1| 626 2 649 0 0 28 0 0 0 28 4 0 0 0 0 4 681
IRAQ March 2018 17 1| 401 2 511 0 0 32 0 0 0 32 4 0 0 0 0 4 547
IRAQ December 2017 21 o] 7m 4 766 0 0 28 0 0 0 28 5 0 0 0 0 5 799)
SYRIA September 2020 1 0 51 0 52| 0 0 0 0 0 0 0 0 0 0 0 0 0 52
SYRIA June 2020 1 0 90 0 91 0 0 0 0 0 0 0 0 0 0 0 0 0 91
SYRIA March 2020 1 0 36 0 37 0 0 0 0 0 0 0 0 0 0 0 0 0 37
SYRIA December 2019 1 0 37 0 38 0 0 0 0 0 0 0 0 0 0 0 0 0 38
SYRIA September 2019 1 o] 106 0 107 0 0 0 0 0 0 0 0 0 0 0 0 0 107
SYRIA June 2019 1 0 85 0 86 0 0 0 0 0 0 0 0 0 0 0 0 0 86|
SYRIA March 2019 0 o 22 0 282 0 0 0 0 0 0 0 0 0 0 0 0 0 282|
SYRIA December 2018 0 o 238 0 238 0 0 0 0 0 0 0 0 0 0 0 0 0 238
SYRIA September 2018 0 o 190 0 190 0 0 0 0 0 0 0 0 0 0 0 0 0 190]
SYRIA June 2018 0 o 188 0 188 0 0 0 0 0 0 0 0 0 0 0 0 0 188|
SYRIA March 2018 0 o 143 0 143 0 0 0 0 0 0 0 0 0 0 0 0 0 143|
SYRIA December 2017 0 o 114 0 114 0 0 0 0 0 0 0 0 0 0 0 0 0 114

Goodman v DoD, No. 20-8349 001
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TREY GOWDY, SOUTH CAROLINA ONE HUNDRED FIFTEENTH CONGRESS ELIJAH E. CUMMINGS, MARYLAND
CHAIRMAN RANKING MINORITY MEMBER

Conqress of the United States

Houge of Representatives

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 RAYBURN HousE OFFICE BUILDING
WaSHINGTON, DC 20515-6143

Masoniry (202) 225-5074
Minormy  (202) 225-5051

http:/loversight.house.gov

May 10, 2018

The Honorable James Mattis
Secretary

Department of Defense

1400 Defense Pentagon
Washington, D.C. 20301-1400

Dear Secretary Mattis:

As members of the Subcommittee on National Security, we are writing to express our
strong objection to the Trump Administration’s most recent decision to redact U.S. troop
numbers for Iraq, Syria, and Afghanistan from the Defense Department’s quarterly public reports
on U.S. personnel strength. This data was publicly available to Congress and the American
people throughout the Bush and Obama Administrations and should continue to be so under the
Trump Administration, as it has facilitated the development of policies and measures designed to
maximize the protection of U.S. Forces deployed overseas. In the interest of continued force
protection, transparency, and accountability relating to our military presence in key combat
zones, we respectfully request that you immediately reverse this policy.

According to press accounts, the Defense Manpower Data Center “stripped” total U.S.
troop numbers for Iraq, Syria, and Afghanistan from its quarterly report in December on the
number of active duty, reserve, National Guard, and civilian personnel assigned in the U.S. and
overseas. In place of this data, the Defense Department left “blank spaces where Iraq, Syria, and
Afghanistan figures used to be” and inserted a proviso indicating that, “with ongoing operations,
any questions concerning DoD personnel strength numbers are deferred to OSD Public
Affairs/Joint Chiefs of Staff.” The Department also reportedly redacted personnel numbers for
Iraq, Syria, and Afghanistan from last September’s report. Moreover, it is our understanding that
the Defense Department has instructed the Defense Manpower Data Center to count personnel
going forward based on their permanently assigned unit locations. As a result, thousands of
overseas personnel will be reported as stationed in the U.S. when they are actually deployed
overseas.!

This data has been publicly available for more than a decade and provides Congress and
the American people with critical information pertaining to Operation Enduring Freedom,

' Pentagon Strips Iraq, Afghanistan, Syria Troop Numbers fiom the Web, Military Times (Apr. 9, 2018)
(online at www.militarytimes.com/news/your-military/2018/04/09/dod-strips-iraq-afghanistan-syria-troop-numbers-
from-web).
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Operation Iraqi Freedom, Operation Freedom’s Sentinel, Operation Inherent Resolve, and other
missions. An accurate and transparent accounting of deployed U.S. troops has enabled Congress
to make better-informed decisions regarding the equipment and personnel necessary to maximize
U.S. force protection in combat zones. It has also underscored whether our military strategies in
Iraq, Afghanistan, Syria, and other areas are achieving their desired results. As you may recall,
the U.S. troop figures released in November served to highlight significant discrepancies
between the actual number of troops on the ground in Iraq, Syria, and Afghanistan and the much
lower, artificial “force management levels” publicly acknowledged by the Pentagon.? As a
result, the Defense Department undertook a policy review to ensure greater accuracy in reporting
U.S. troop deployment figures.

As Secretary of Defense, you have underscored your commitment “to developing a more
transparent accounting of our troops in the field.”® We believe that an immediate reversal of the
decision by the Defense Department to redact key data on U.S. personnel strength would help
fulfill your commitment and greatly enhance transparency and accountability in this area.

We respectfully request the courtesy of a reply by Wednesday, May 23, 2018. Thank you
in advance for your consideration of this letter.

Sincerely,
Rep¥Stephen F. L Rep. Peter Welch
Ranking Member
Rep. Mark DeSaulnier . Jimr om}‘ J

226,000 US Troops Total in Iraq, Afghanistan and Syria, DoD Reports, Defense News (Nov. 27, 2017)
(online at www.defensenews.com/news/your-military/2017/11/27/26000-us-troops-total-in-iraq-afghanistan-and-
syria-dod-reports).

3 Jim Mattis Promises More Accurate Accounting of US Troop Deployments, Washington Examiner (Aug.
29, 2017) (online at www.washingtonexaminer.com/jim-mattis-promises-more-accurate-accounting-of-us-troop-
deployments).
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cc:  The Honorable Trey Gowdy, Chairman

The Honorable Ron DeSantis, Chairman
Subcommittee on National Security
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THE SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

J"‘/ZA}?«W%

The Honorable Stephen F. Lynch

Ranking Member

Subcommittee on National Security

Cammittee on Oversight and Government Reform

ULS. House of Representatives

Washington, DC 203515
TDean_ RerneseoraTve Lydar ,

I received your May 10. 2018 letter concerning the Defense Manpower Data Center

(DMDC) quarterly reports. Detailed information regarding the number of U.S. Forces in
Afghanistan. Iraq. and Syria is provided to congressional committees and members on a regular
basis. in a variety of formats and fi requencies as noted below:

| Requiredby | Country | Type ! Frequeney Provided To i Provided By
b L, Milicar i Speaker. President Pro Temaore. ,
! War Powers Act Varicus p 'r‘unnc?l | Semiannual | HFAC, SFRC. HASC, SASC. POTUS
s e ‘ HAC-D, SAC-D
- . ¥ ¥ M irre ! ! <,
FYI0DoD | mistan | Military' " ytonthly 1 HASC, SASC. HAC-D. SAC-D | Join Swlf |
Approps : Personnel i v o
- * Military . ) e x e . . : » »
FY 16 NDAA Traq. Syria AN Quarterly | HASC, SASC, HAC-D. SAC-D Joint Staff
. Personne! v - [
\ * Military g
: Iraq. Syria, Personnél, e . ; a R
FY I8 NDAA Afahanistan Civilians. Quarterly | HASC, SASC, HAC-D, SAC-D O8DiJoint Staft
Contractors f |
Ve aE : ARE CALE TLAC. o !
N‘A iraq. Syria Operatians 46 Wks | IASCLSASCHACD, SACD - e g oo |
h Update Professional Stafl :
B Imq Syria, T Mil%t}xr) MW‘ X k yan _— s
NA Alfghanistan Personnel Weekly Publiz © Public Affairs ;

* Exact oumbers reportedrbrisied  ** Approximate nombers reportedihrictid

The DMDC removed specific numbers of military and civilian personnel from its public
reporting and now directs readers (o the Department of Defense Public Affairs office which
provides current information on military operations to the public (as indicated above). This
incjudes publicly reported approximate numbers which omit certain personnel deploved for
sensitive missions. T am confident that these approximations appropriately balance the need for
transparency with the need to protect sensitive information that could advantage our enemy. Of
course the Congress is provided fully detailed accounting in classified reporting that is kept
current,

Il

osh

ISR

§
0731-18/CMDOT 108118
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This change optimizes how we manage. account for, and accurately repont force levels
consistent with operational security, It increases the Department's transparency and consistency
by publicly reporting certain previously undisclosed temporary duty personnel deployed in
Afghanisian, Iraq. and Syria without inhibiting commanders’ flexibility to adapt to battlefield
conditions.

I remain committed to ensuring the Depariment conduets its operations as transparently as
possible. balancing public release of military information with the requirement for operational
security. The Department regularly provides comprehensive. classified details of operational force
levels to the congressional defense commitees in closed briefings and, if asked, will brief any
member of Congress.

Sx WG ETS Gm‘r;

M}W ¥y m%«

.

ce:
The Honorable Peter Welch

Member, Subcommittee on National Security
The Honorable Mark DeSaulnier

Member. Subcommittee on National Security
The Honorable Jimmy Gomez

Member. Subcommittee on National Security

12

L
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THE SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

The Honorable Elijah Cummings

Ranking Member

Committee on Oversight and Government Reform

U.S. House of Representatives
Washington, DC 20513

Sf'zif{/':u}%

:IDE f’%hr\ ﬂ@?nmﬁ“mﬂw Qumm:du.g)

[ received your May 10, 2018 letter concerning the Defense Manpower Data Center

(DMDC) quarterly reports. Detailed information regarding the number of U.S. Forees in

Afghanistan, Iraq. and Syria is provided to congressional committees and members on a regular
basis. in a variety of formais and frequencies as noted below:

. Country

Type

Required by ; Freguency Provided To Provided By |
: * Military : Speaker, President Pro Temore. | !
War Powers Act Various Pém snnol Semianiual | HFAC, SFRC. HASC. SASC. ; POTUS
, sunne | HAC-D. SAC-D ;
| P 1 ; '
FYI0DoD v hanistan ’ Military Monihly | HASC. SASC. HAC-D. SAC-D ' Joint Staff !
Approps ¢ _ Personnel o ‘
! T * Military . L A e O s . N N :
FY |6 NDAA [rag, Syria Personnel Quarterls HASC.SASC, HAC-D. SAC-D Joint Staff
o * Military |
| EVISNDAA | [FAG-Syria. o Personnel, Quarterly | HASC, SASC, HAC-D, SAC-D | 0SD'Joint Staff
; Afphanisian Civilians,
Contractors ~
) ce. ' *Operations 6 whe | HASC.SASCLHAC-D.SACD |
NA fraq. Syria | Update 4-6 Wks Professional Staff O8DJoint Staft
. Traq. Syria, ** Military s o . ; e
NIA Afuhanistan | Personnel Woeekly : Public ! Public Affairs
; * Bxact numbers reporiedshricted  ** Approsinmte numbers reported bricted
i

The DMDC removed specific numbers of military and civilian personnel from its public
reporting and now directs readers to the Department of Defense Public Affairs office which
provides current information on military operations to the public (as indicated above). This
includes publicly reported approximate numbers which omit certain personnel deployed for
sensitive missions. Iam confident that these approximations appropriately balance the need tor
transparency with the need to protect sensitive information that could advantage our enemy. OFf
cotrse the Congress is provided fully detailed accounting in classified reporting that is kept

current,
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This change optimizes how we manage. account for, and accurately report force levels
consistent with operational security. It increases the Departments transparency and consistency
by publicly reporting certain previously undisclosed temporary duty personnel deployed in
Afghanistan. Iraq, and Syria without inhibiting commanders” flexibility to adapt to battlefield
conditions.

I remain commitled to ensuring the Department conducts its operations as transparently as
possible, balancing public release of military information with the requirement for operational
security. The Department regularly provides camprehemivﬁ classified details of apcrati(mai force
levels to the congressional defense committees in closed bnmng& and. if asked. will brief any
niember of Congress.
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The Honorable Trey Gowdy
Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives
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DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

20-L-0996, 20-1.-0097
20-cv-8349

Professor Harold Hongju Koh

Peter Gruber Rule of Law Clinic, Yale Law School
P.O. Box 209090

New Haven, CT 06520-9090

Through Counsel
Jan 11, 2021
Dear Professor Koh:

This is a supplemental response to your April 22, 2020 Freedom of Information Act (“FOIA™)
requests, which were assigned case numbers 20-F-0996 and 20-F-0997.

In addition to the data provided on November 23, 2020, the 20 pages provided on December 11,
2020, and the 65 pages of records provided on January 6, 2021, please find 91 pages of responsive
records, including 13 pages originally provided on December 11, 2020, for which DoD has determined
further information can be released.

Certain information contained in the enclosed pages has been withheld under Exemption 1
because that information is currently and properly classified under section 1.4(a) (military plans or
operations) and 1.4(d) (foreign relations or foreign activities of the United States) of Executive Order
(“EO”) 13526 and thus exempt from release pursuant to Exemption 1 of the FOIA. Certain information
has also been withheld pursuant to Exemption 6 of the FOIA, as its release would constitute a clearly
unwarranted invasion of personal privacy.

Appellate rights are moot as the request is currently in litigation. If you have any
questions, please contact Ilan Stein at 212-637-2525 or ilan.stein@usdoj.gov.

Sincerely,

Mark Herrington
Associate Deputy General Counsel
(Litigation Counsel)
Enclosure:
As Stated
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Policy Coordination Sheet

Subject: Revised OIR Force Management Construct

Control Number: *USP071657-17*
Title/Organization Name Coordination Coordination

Requested Received

PDASD ISA Katie Wheelbarger 8/18/2017 8/18/2017
PDO/GC OGC Paul Koffsky 8/17/2017 8/18/2017
ASD OSD/PA Dana White 8/17/2017 8/18/2017
PDASD OSD/LA Pete Giambastiani 8/17/2017 8/18/2017
VDIJS/Joint Staff RADM Mike Dumont  8/17/2017 8/18/2017
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(b) (1) (A), (b) (1) (D)
(b) (1) (A), (b) (1) (D)
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(b) (1) (A), (b) (1) (D)

(b) (1) (A), (b) (1) (D)
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(b) (1) (A), (b) (1) (D)
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