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If the high commender who orders, permits or condones
the commission of an atrocity were permitted to escepe punish-
rent for leck of the machinery with which to Judge him, for
conslistency's sske all perpetrators of such atrocities should
be permitted to escape also, Certainly civilizdtion is o
growing thing. In formcr tirmes murder, repe, robbery,
pillege, looting and all the other cvents which we have come
to know a2s war crimes were considered ss legitimate warfare.
Is snyone to risc and say thet civilization is wrong to hsve
brrnded such acts as illegal? Will snyone soy thst perpetra-
tors of such scts should be pecrmitted to escrepe punishment?
No, we belicve 211 will agree they should be punished
adcquately, even by desth if their offcnses are sufficiently
serious--not becruse they are representeatives of 2 defeated
adversery, but to scrve notice upon 211 nations snd indivi-
dusls thet future offenders will be punished.,

After the trisl by the Internationsl Military Tribunal
for the Far East, the Nurcmberg snd other trirls in Europeen
countries, the Yokohama and other trisls by military conm-
missions of Allied nations throughout thc world, rembecrs of
any netion =t war in the future will be unlikcly to comrit,
order, pcrmit or condone such offenses without thinking nost
seriously of the possible criminsal consequences.,

Potentiel lesders of nations may discount the sction
torken by the tribunels condemning persons for plotting
aggressive wer but who csn believe they will disregard the
punishment of perpetrators of atroeities? To doubit that
countless persons in 2ny future war will escape death,
brutrlity, repc, robbery #nd violence because of the action
teken by the victorious nations after the last war in seeking
out and bringing to Justice war eriminals of that wer i1s to
says Men does not progress, neither does he resson., It i1s
truc, of course, that there will be csses of offenses com-
mitted by irresponsible persons or by men in the hest and
rassion of bettle., No law cen prevent that,

It is not within the province of this Tribunal to
comrent on the sction of the United States Suprenme Court taken
in the cnses of Genersl Yamrshite and Licutenant Genersl Homma.
Suffice it to =gsy, 1ts decicion is the precedent, as certainly
1s not the dissenting opinion in the Homma case, Their iives
were not forfeited becsuse their forces hed been venguished
on the ficld of bettle but becsuse they did not attempt to
prevent, even to the extent of issulng orders, the actions of
their subordinates, of which actions the comrenders must have
had knowledge,

Hewever, the precedents of those cases and cases of
other tribunels have been crrefully studied and followed by
this Tribunsl in orriving =t findings on comrend responsibi-
litys The Tribunal considers the essential elements of cori-
mand responsibility for atrocities of any commender to be:

1, That offenses, commonly recognized ss atrocities,
were comrmitted by troops of his commandg

2. The ordering of such atrocities,
sence of proof beyond » reasonable cdoubt of the
of oriers, then the essentisl elements of command
dod tar Sarans

1. Ar Before, thrt atroeities were actuelly committed;
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2, TNotlce of the commission thereof, 'his notice mey
be either:

rs tetualy as in thc cese of sn accused Wwno se€cs

their commission or who is informed thereof shortly thercafter;
or

b, Constructive, That is, the cormission of such a
great nunber of offenscs within his conmriand that e ressonable
"an could corme to no other conclusion than that the accused
must have known of the offenses or of the existence of an
understood and acknowledged routine for their commission.

3., Power of eommand, That is, the sccused must be
proved to have hnd scturl eputhority over the offenders to
issue orders to them not to corrit illegal 2cts, and to punish
of fencers,

4, PFailure to take sluch appropriate messures as are
within his power to control the troops under his comrend and
to prevent scts which are violetion of the laws of war.

5 Frilurc to punish offenders.

In the simplest lenguage it mey be sold thet this Tribunal
believes the principle of commend responsibility to be that,
if this accused knew, or should by the exercise of ordinary
diligence have learned, of the commission by his suborcdinates,
imrmedinte or othrrwise, of the atrocities proved bcyonc =a
shandow of » doubt beforc this Tribunal or of the cxistence
outine which would countenence such, and, by his feilure
ke sny mction to punish the perpetrators, -permitted the
atrocities tn continuec, he has friled in his perforrience of
his duty ¢s e comrrnder and must be punished.

I

-

Tn deterrmining the guilt or 1nnocence of sn accused,
cherged with dereliction of his duty s 2 comnender, con-
sideration rust be given to meny frctors. The theory is simple,
its epplicstion is not. One rust not lose sight of the faey
thot oven during the sccused's period ss Commender-in-Chicf
of Yokosuka Navel District, his nation hed elresdy begun to
1 brttles, its navy end, indeed, the wer, The climax wes
o

ing rerched. His duty os » commander included his duty to
control his troops, to trke nccessary steps to prevent corn-
rmission by them of strocities, »nd to punish offenders., His
guilt cannot be detcrmined by whether he hed operationel com-
~and, administrative commend, or both. If he knew, or should
have kno by usc of ressonable diligence, of the cormilssion
by his troops of etrocities and if he did not do cverything
within his power snd ceprcity under the existing circumstances
; nt their occurrence »nd punish the offenders, he wes
derclict in his duties. Only the degrce of his gullt would

to the criticis~ thot the victorious governnents heve
certrin offenses to be erimcs "ex post fecto," 2
d will show

defined
eoreful ~nelysis of the types of offcnses punishe
such is not the cnse. For centuries, murder, rape,
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