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If th e high co~ ~r nder nho or d0rs, pcr~its or condon e s 
th e- co ;~nission of r-n f'trocity i.rerc p0r r::.itt ed to cscppc punish-
·cnt for lPck of th e rAchinery with which to judge hiCT, for 
co n sist c,ncy' s S['kc nll pcrretrritors of such ritro.;i ti c~s should 
he '1c·rr r ittcd to osc,·pe ::ilso. CcrtPinly civiliz11tion is£' 
eroning thing. In forr 1cr ti' 1E'S r..urd r r, rrpe; robbery, 
plllrge, looting Eind rll th e oth er cv~nts which we hPvc cone 
t o knor.' PS v r r cri ·.C'S Yll' r c- consid r,r cd ;-,s legitir' 1r1tc vrnrfrre. 
Is 0 nyo1w to ris e r1nd sry tbrt civilizr. .tion is wrong to hrvc 
b~ rnrt0d such rcts PS ill egr l? Will r nyon e S['y thrt perpetrn-
to:~ s of such ['Cts should be pcr :1i tted to es crD E: punish r"lent? 
No, we br li cv 0 rll will rgrc c they should be punished 
f'd c q urt f.' ly, even by d CP th j f th ( ir off r ns cs Are sufficicntl y 
s er i ous --not brcrus r th ~y rrc r cpr c s £ntrtiv cs of r dcfent cd 
~av~rsrry. but t 0 s r rv 0 notic e upon rll nntions rna indivi-
du~ls th ri futur e offenders will be punished. 

lft r r th e trirl by th e Int crn r tion~l Militrry Tribunrl 
f o~ th e Frr Erst, th e Nur c~bcrg pnd oth er tri"ls in Europ cr n 
coun tr-ic ·s th <'· Yokohrir.ip .nnd othC"r trirls by rlili t.nry co -1-
1:i s s io ns of tlli oc nEl tions throughout th e world, r:·.c!"'.bc rs of 
rny nrtion rt ur r in th o futur 0 will be unlik e ly to co ~~it, 
or d ( r, pcr rri t or condone such off cns e s without thinking ' 1 Os t 
s erio us l y of th e possibl e cri~inPl cons equenc e s, 

Pot 0ntirl lc rd0 r s of n~tions m~y discount thr rction 
tf"h:cn by th r.; tr-i bun r ls conder:ming persons for plotting 
nggrt ssi vo w;-,r but who Cf"Il beli eve th ey will disr 0gprd th o 
punj sh ·1ent of pe rp 0tr Ptor s of ri troci ti c s? To doubt thc1t 
countless p0rsons in ~ny futur e wAr will cs cpp e denth, 
brut·-<i.ity, r ripc , r obbe ry :•nd viol en c e bc cF>us c of th C' rction 
t rkr-n by the vjct orious nPtions rftcr th e lrst r1rr in s eek ing 
ou t rn~ bri ng i ng to justic 0 wrr cri ~inals of thrt wrr is to 
S['y: Mrn doc s not prog r ess , nc ith r r docs ho r crs on. It is 
tru e , of cour so , tl v' t th e r e vJill be' cr s es of off ens cs com-
mitt rd by irr 0sponsiblc persons or by ~on in the hcPt an d 
rrission of brttl o . No l ew crn prev ent th~t. 

It is no t ~ ithin th e provinc e of this Tribunal to 
co:-'".r~c,nt on th r' f"Cti on of th 0 Uni t cd Stpt cs Supr cne Court trk en 
:i..n tr:r c:0 sc s of Gcnr,r~l Yr1 r~:--sbitr-- nnd Li cut omm t Gen0rPl Horr.GE'. 
Suffic e it t o sry, its decision is th r pr e ceden t, as ccrt ~inly 
is not th e diss r nting opinion in th e Ho~~ri CPs e . Their ~iV E:S 
~rrc not forf e ited brcrusF th e ir forc es hrd bee n vrnquish ed 
on tb o fi ul d of bpttl o but becnus r th 0y did not ~ttcmpt to 
pr rvr nt, even t o th e cxt r nt of issuing orders, th e F'Ctions of 
th r ir suborc in r t e s, of u hi.ch Pctions th e co·~:r.:rnd8rs r~ust hrv e 
l-;r>(1 lmor.,,l cdge . 

Pcwr vor, th e pr0cedents of thos e crs cs rnd crscs of 
othe r tribunrls hf"VC been c-r cfully studi ed ond follow ed by 
t h is Tri bunf" 1 in r rri ving <' t findings on co rT ,"nc. r c,spons ibi-
lity. The Tr ibun ~l consid ers th e c ss cntirl c l crc nts of co n-
~[lnd r es ponsibility for 2trociti0s of ~ny co~~rndcr to be : 

1. Thnt off enses , co~no nly r ~cogn iz Ed PS atrociti es , 
V!cr,: ' r;:o•··Ti ttc d by tr oops of his corw:.,...,nd; 

~. The nr ~rrine of such rtrocities. 
Tn il 1·· ,,bsr11co c,f p:rnc)f b t,y on:J ::- r e~son ribl c r

1 oubt of ~he _, 
i~:sw ·nc• of cr •'.c·1·s, th en th o c ssentipl ,.,l cnc nts of CON",F>Dl-
1·1. spr)n3ib ility ,"r e : 

1. t.o b,-f orr, th 1°t ritrocitjcs v1cr c ['lcturlly cor,n itt oc1 ; 
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2 . Notic e of th e coJT.i:-r,i ss ion th e r eo f. This no tic e ::-iey 
be c itb r r: 

c1 . rct 1.u~l; PS in th e cris r- of rn ciccusrd who secs 
tli c-ir cor-.rr:ission or 1:.1!-10 is infor ced th crr·o f shortly t hc r c::lf t er; 
or 

b , Constructive . Thrt is, thr co~~ission of such a 
gr0:it nu r1tcr of offenses vvithjn his cor:r ·r-nc th2t P r( psonablo 
1-:-in coul r1 corr- to no other conclusion thrn t hPt th P accusf'd 
~ust hr,v r kno vn of t he offrns0s or of th e fx ist cnc r of an 
undr rst ood ~nd ncknowl cdgcd r outin e for th r ir co M~ission. 

3. ?owr r of cc,r:rr.Pr,r. , ~'hnt is, th t r-ccuscd rmst bc, 
prove~ to hrvc hr-d rctuPl Puthority ov er tho off r ndors to 
i~su c or dr rs t o th rr not to co rr it ill cgr l Pets, nnd t o punish 
offcnc:rrs. 

4. Fpilurc to tn kc such c"pproprirtf r.c-risur rs ;:is Pre 
VJithi n his pov10.r t o con t ·,·ol the troops und E-r his con ,.,,F.-nc.. end 
to pr eve nt r>cts ,:hich rrc vi ol Pt ion of thF l Pws of wnr. 

5. Fnilurc to punj_sh offende rs. 

In th e si~plcst lr-n gur zc it ~PY be srid thPt this Tribunrl 
br·li.(vr ·s th e princ i pl e of co ~urnc~ r espons i bility to be th 2t , 
if tr.is c1ccuscc1 knc\ v, or s hould by t he exe rci se of ordinrry 
~ili crnc0 hr,v r l c~rnod , of th r coM~ission by his subo r finAtc s, 
i : 'n di:- t r or uth r r v:isc· , of the r tr oci t ir. s pr ovcd br yonc ;, 
shndow of r doubt be fore t his Tri bun r l or of th e ex ist en c e 
of r routin e ~h ich would countrnrncc such, rn~, by his frilurc 
to t-:-k c rny r>cti on to punish t:1r prJrpctrntors, prrr:i ttcd th o 
"'trociti c s ti ~ continu e , he hr-s f,ilcc. i n his pc rf or 1 rn cc of 
his c1 uty :->s r co •'T:'ndcr r.ind r'.:ust br punished . 

In dc t ornining tr c gu ilt or innoc cncr of PD 2ccused, 
chrrgc C wi t h de r e licti on of hjs a ut y p s P co a~rnctc r, c on -
s i dr r.,,,t i on r,ust b e giv en t o rtr'DY f :-,ct or s . ':!:he theory is si r--.pl0, 
it s Pp~lic rtion is not , One ~ust not los r si gh t of th e f pct 
th ,,., t CVf n durin g th e Pccus cd I s peri od 2s Cor11;1r-indcr -in-Chi r f 
of Yokosukc Nrivrl District, his nPtion h2d rlrcrdy brgun to 
l ose brttl o s , its nrvy 2nd , in deed , th e wr r, The wrs 
bring r r "ch 0d . His dut y rs:-, co sr :indc r includ ed his duty to 
con t ro l hi s tr oops , to t;-k c nc cc s s F1ry s tcps t o pr c-v r•n t con-
~ i s io n by th r~ of rtrocitics, rnd to punish off&ndcrs . His 
guil t CPnnot br dc t Lr~ i ncf by ~he th cr ho h2d opcration2l co ~-
~rinc:, ;,C,--.inistrritivc , co 1-::r.c1nd , or both. If ho knov,, or should 
hPvc knm.n , by us r of r orson~b l c ~ilig en cc , of th r co ~~ission 
ty hi s troops of rtro citi os rnd if he d id not do ev0rything 
~ ithi n his power rnd c~prcity und er thE ex isting circu ~strnccs 
t o r,r cvr1 nt t hcd.r occu rr en cc rnd punish th e off enders, he vr s 
~crel ict in his duti Es , Only tho deg r ee of his guilt would 
I 1

( r-··r J.n . 

ts t o th r criticis - th r t th~ victorious govcrn nc nts hrv e 
drfi.ncd ccrt ;,i n offonscs to be cri 1·,cs u E:X post f;:,cto, 11 

c1 
Cr'r c ful "nr l ysis of th e types of offrn s cs punish ed will show 
such is riot th r c0sc . For c0n turi E·s, 1:.ur dr r, r :-pr , 
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