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81,7('�67$7(6�',675,&7�&2857�-8'*(

$33($5$1&(6�

)RU�WKH�8QLWHG�6WDWHV� %UDQGRQ�/DQJ�9DQ�*UDFN��$VVLVWDQW�
8�6��$WWRUQH\��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

$33($5$1&(6���&RQW�

)RU�WKH�'HIHQGDQW�

)RU�WKH�8�6��3UREDWLRQ�
'HSDUWPHQW�

5REHUW�.��.HOQHU��(VT���
&29,1*721�	�%85/,1*�//3�
����7HQWK�6WUHHW��1:�
2QH�&LW\�&HQWHU�
:DVKLQJWRQ��'&�������
���������������
)D[�����������������
(PDLO��5NHOQHU#FRY�FRP

6WHSKHQ�3LHUFH�$QWKRQ\��(VT���
&29,1*721�	�%85/,1*�//3�
����7HQWK�6WUHHW��1:�
2QH�&LW\�&HQWHU�
:DVKLQJWRQ��'&�������
���������������
)D[�����������������
(PDLO��6DQWKRQ\#FRY�FRP�

.HOO\�.UDHPHU�6RDUHV��3UREDWLRQ�
2IILFHU

5HQHH�0RVHV�*UHJRU\��3UREDWLRQ��
2IILFHU

&RXUW�5HSRUWHU� 6FRWW�/��:DOODFH��5'5��&55
2IILFLDO�&RXUW�5HSRUWHU
5RRP�������8�6��&RXUWKRXVH
:DVKLQJWRQ��'�&�������
������������
VFRWWO\Q��#DRO�FRP

3URFHHGLQJV�UHSRUWHG�E\�PDFKLQH�VKRUWKDQG��WUDQVFULSW�SURGXFHG�
E\�FRPSXWHU�DLGHG�WUDQVFULSWLRQ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

�0251,1*�6(66,21��'(&(0%(5���������

�������D�P���

7+(�&2857���*RRG�PRUQLQJ��

7+(�&28575220�&/(5.���*RRG�PRUQLQJ��<RXU�+RQRU���

7+(�&2857���*RRG�PRUQLQJ�

7+(�&28575220�&/(5.���<RXU�+RQRU��WKLV�LV�FULPLQDO�FDVH�

��������8QLWHG�6WDWHV�RI�$PHULFD�YHUVXV�0LFKDHO�)O\QQ���

:LOO�DOO�SDUWLHV�SOHDVH�FRPH�IRUZDUG�WR�WKLV�OHFWHUQ�DQG�

LGHQWLI\�\RXUVHOYHV�IRU�WKH�UHFRUG���

05��9$1�*5$&.���*RRG�PRUQLQJ��<RXU�+RQRU���%UDQGRQ�9DQ�

*UDFN�RQ�EHKDOI�RI�WKH�8QLWHG�6WDWHV��DQG�ZLWK�PH�DW�FRXQVHO
V�

WDEOH�LV�=DLQDE�$KPHG�DQG�:LOOLDP�0F&DXVODQG�IURP�WKH�)%,��

7+(�&2857���*RRG�PRUQLQJ��&RXQVHO��

06��$+0$'���*RRG�PRUQLQJ��<RXU�+RQRU��

05��.(/1(5���*RRG�PRUQLQJ��<RXU�+RQRU���5REHUW�.HOQHU�ZLWK�

&RYLQJWRQ�	�%XUOLQJ�IRU�WKH�GHIHQGDQW��0LFKDHO�)O\QQ��DQG�ZLWK�PH�

DW�FRXQVHO�WDEOH�LV�6WHSKHQ�$QWKRQ\��

7+(�&2857���$OO�ULJKW���*RRG�PRUQLQJ��&RXQVHO���0U��)O\QQ��

JRRG�PRUQLQJ���+RZ�DUH�\RX"��

7+(�'()(1'$17���*RRG��

7+(�&2857���)URP�WKH�3UREDWLRQ�'HSDUWPHQW"��

06��.5$(0(5�62$5(6���*RRG�PRUQLQJ��<RXU�+RQRU���.HOO\�

.UDHPHU�6RDUHV�DQG�5HQHH�0RVHV�*UHJRU\�RQ�EHKDOI�RI�8�6��

3UREDWLRQ��

7+(�&2857���$OO�ULJKW���*RRG�PRUQLQJ�WR�\RX�ERWK���7KH�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

FDVH�LV�LQ�D�YHU\�XQLTXH�SRVWXUH���$V�HYHU\RQH�NQRZV��,�ZDV�QRW�

WKH�MXGJH�ZKR�WRRN�WKH�SOHD�RI�JXLOW\�IURP�0U��)O\QQ��VR�EHIRUH�,�

IRFXV�RQ�VHQWHQFLQJ�LVVXHV��,�QHHG�WR�IRFXV�RQ�VRPH�RWKHU�LVVXHV���

,�ZDQW�WR�VD\�D�FRXSOH�RI�WKLQJV�EHIRUH�,�JHW�WR�WKRVH�LVVXHV���,�

UHDG�HYHU\�ILOLQJ�YHU\�FDUHIXOO\�LQ�WKLV�FDVH���7KHUH
V�D�JUHDW�

GHDO�RI�QRQSXEOLF�LQIRUPDWLRQ�LQ�WKLV�FDVH��DQG�,
OO�MXVW�OHDYH�

LW�DW�WKDW���

,I�DQ\�RI�P\�TXHVWLRQV�UHTXLUH�D�SDUW\�WR�GLVFORVH�

QRQSXEOLF�LQIRUPDWLRQ��RU�LI�,�EHJLQ�WR�GLVFXVV�VRPHWKLQJ�

QRQSXEOLF��GRQ
W�EH�VK\�LQ�WHOOLQJ�PH���0\�FOHUNV�RYHU�WKH�\HDUV�

KDYH�OHDUQHG�WR�GR�WKLV��LQGLFDWLQJ��LI�,�JHW�RII�RI�VFULSW�RU�LI�

,�JHW�LQWR�DUHDV�ZKHUH����,�ZRQ
W�JHW�RIIHQGHG�LI�\RX�GR�LW���,�

PD\�QRW�VHH�\RX��VR�VWDQG�XS�DQG�UDLVH�\RXU�KDQGV�RU�VD\�

VRPHWKLQJ��SOHDVH���,�GRQ
W�ZDQW�WR�XQLQWHQWLRQDOO\�VD\�VRPHWKLQJ�

WKDW�VKRXOG�QRW�EH�UHYHDOHG�RQ�WKH�SXEOLF�GRFNHW���

7KHUH
V�D�QHZ�GRFXPHQW�WKDW�ZDV�ILOHG�DW�������WKLV�

PRUQLQJ���7KH�JRYHUQPHQW�ILOHG�D�VHDOHG�PRWLRQ�DOHUWLQJ�WKH�&RXUW�

WKDW�LW�LQDGYHUWHQWO\�RPLWWHG�RQH�GRFXPHQW�IURP�WKH�JRYHUQPHQW
V�

LQ�FDPHUD�SURGXFWLRQ���

7KH�&RXUW�XQGHUVWDQGV�WKDW�WKH�GHIHQGDQW�UHFHLYHG�WKLV�

GRFXPHQW�IURP�WKH�JRYHUQPHQW�RQ�1RYHPEHU�WKH��WK�RI�WKLV�\HDU���

7KH�&RXUW�UHFHLYHG�DQG�UHDG�WKH�GRFXPHQW�EHIRUH�,�FDPH�RQ�WKH�

EHQFK���'RHV�WKH�GHIHQGDQW�KDYH�DQ\�FRQFHUQV�DERXW�WKLV�

LQDGYHUWHQW�RPLVVLRQ�EHIRUH�WKLV�KHDULQJ�SURFHHGV�RU�RWKHUZLVH�

DQ\�REMHFWLRQV"��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

05��.(/1(5���1R��<RXU�+RQRU���

7+(�&2857���$OO�ULJKW���,�ZDQW�WR�IRFXV�RQ�WKH�SOHD�ILUVW�

EHFDXVH�,�WKLQN�,�QHHG�WR���$QG�WKHUH�DUH�VRPH�TXHVWLRQV�WKDW�,
P�

JRLQJ�WR�DVN�0U��)O\QQ��DQG�EHFDXVH�WKLV�LV�DQ�H[WHQVLRQ��LQ�P\�

RSLQLRQ��RI�WKH�SOHD�FROORTX\��,
P�JRLQJ�WR�DVN�WKH�FRXUWURRP�

GHSXW\�DW�WKDW�WLPH�WR�DGPLQLVWHU�WKH�RDWK��EHFDXVH�QRUPDOO\�ZKHQ�

ZH�KDYH�SOHD�FROORTXLHV��ZH�DOZD\V�UHTXLUH�D�GHIHQGDQW�WR�EH�

XQGHU�RDWK��DQG�WKDW
V�ZKDW�,
P�JRLQJ�WR�GR�WKLV�PRUQLQJ��XQOHVV�

WKHUH�DUH�REMHFWLRQV��

05��.(/1(5���1R�REMHFWLRQ��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���$QG�LQ�0U��)O\QQ
V�0HPRUDQGXP�LQ�

$LG�RI�6HQWHQFLQJ�KH�VWDWHV�KH��TXRWH��GRHV�QRW�WDNH�LVVXH�ZLWK�

WKH�GHVFULSWLRQ�RI�WKH�QDWXUH�DQG�FLUFXPVWDQFHV�RI�WKH�RIIHQVH�

FRQWDLQHG�LQ�WKH�JRYHUQPHQW
V�VHQWHQFLQJ�PHPRUDQGXP�DQG�WKH�

SUHVHQWHQFH�LQYHVWLJDWLRQ�UHSRUW��HQG�TXRWH���+H�DOVR�VWDWHV�WKDW�

KH�KDV��TXRWH��IUDQNO\�DFNQRZOHGJHG��HQG�TXRWH��WKDW��TXRWH��KLV�

DFWLRQV�ZHUH�ZURQJ�DQG�KH�DFFHSWHG�IXOO�UHVSRQVLELOLW\�IRU�WKHP��

HQG�TXRWH���

$W�WKH�VDPH�WLPH��KRZHYHU��0U��)O\QQ�IRFXVHV�PXFK�RI�KLV�

PHPRUDQGXP�RQ�FHUWDLQ��TXRWH��DGGLWLRQDO�IDFWV��HQG�TXRWH��

UHJDUGLQJ�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�-DQXDU\����������)%,�

LQWHUYLHZ�DW�ZKLFK�0U��)O\QQ�DGPLWWHGO\�OLHG�DERXW�VHYHUDO�WRSLFV�

WR�WKH�)%,�DJHQWV���

0U��)O\QQ�FRQWHQGV�WKDW�VXFK�DGGLWLRQDO�IDFWV��TXRWH���

ZDUUDQW�WKH�&RXUW
V�FRQVLGHUDWLRQ�DV�LW�HYDOXDWHV�WKH�VHULRXVQHVV�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

RI�WKH�RIIHQVH�UHODWLYH�WR�WKH�FLUFXPVWDQFHV�RI�ZLWQHVV�

LQWHUYLHZV�DQG�W\SLFDO�FDVHV�FKDUJHG�XQGHU����8�6��&RGH�6HFWLRQ�

������HQG�TXRWH���

0U��)O\QQ�KLJKOLJKWV�WKH�IDFW�WKDW�IRUPHU�'HSXW\�)%,�

'LUHFWRU�$QGUHZ�0F&DEH�H[SODLQHG�WKDW�WKH��TXRWH��TXLFNHVW��HQG�

TXRWH��ZD\��WR�FRQGXFW�WKH�LQWHUYLHZ�ZRXOG�EH�ZLWKRXW�LQYROYLQJ�

WKH�:KLWH�+RXVH�FRXQVHO
V�RIILFH���

0U��)O\QQ�WKHQ�DJUHHG�WR�PHHW�WKH�DJHQWV�ZLWKRXW�DQ\�

DGGLWLRQDO�SDUWLFLSDQWV���

0U��)O\QQ�DOVR�KLJKOLJKWV�WKDW�WKH�)%,�DJHQWV�

LQWHQWLRQDOO\�GHFLGHG�QRW�WR�ZDUQ�KLP�WKDW�O\LQJ�WR�WKH�)%,�ZDV�D�

FULPH�WR�HQVXUH�WKDW�0U��)O\QQ�ZRXOG�EH�UHOD[HG���

$W�WKH�LQWHUYLHZ��0U��)O\QQ�ZDV�UHOD[HG�DQG�XQJXDUGHG���+H�

LPSOLHV�WKDW�KH�ZDV�XQJXDUGHG�EHFDXVH�KH�GLG�QRW�UHFHLYH�D�

ZDUQLQJ�DQG�ZDV�QRW�UHSUHVHQWHG�E\�FRXQVHO���

,Q�KLV�VHQWHQFLQJ�PHPRUDQGXP��0U��)O\QQ�FLWHG�D�-DQXDU\�

���������)%,�PHPRUDQGXP�DQG�DQ�$XJXVW�FRPPRQO\�UHIHUUHG�WR�DV�D�

�����DQG�DQ�$XJXVW���QG����VWULNH�WKDW���,�PLVVSRNH���,W
V�WKH�

PHPRUDQGXP����DQG�DQ�$XJXVW���QG�������)'�����ZLWKRXW�SURYLGLQJ�

FRSLHV�WR�WKH�&RXUW���

0U��)O\QQ�GLG�QRW�FLWH�RU�TXRWH�WKH�)'�����SUHSDUHG�

LPPHGLDWHO\�DIWHU�KLV�LQWHUYLHZ���7KHVH�GRFXPHQWV�ZHUH�QRW�

RWKHUZLVH�LQ�WKH�UHFRUG���7KH�&RXUW�WKHQ�RUGHUHG�WKH�GHIHQGDQW�WR�

SURGXFH�WKH�FLWHG�PDWHULDO�DQG�RUGHUHG�WKH�JRYHUQPHQW�WR�SURGXFH�

DQ\�RWKHU�PHPRUDQGD�RU�)'�����UHOHYDQW�WR�0U��)O\QQ
V�)%,�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

LQWHUYLHZ���

$IWHU�UHYLHZLQJ�WKH�SURGXFHG�PDWHULDO��WKH�&RXUW�FRQFOXGHG�

WKDW�WKH�)'�����SUHSDUHG�LPPHGLDWHO\�DIWHU�0U��)O\QQ
V�LQWHUYLHZ�

ZDV�UHOHYDQW�WR�VHQWHQFLQJ�DQG�WKXV�RUGHUHG�WKH�JRYHUQPHQW�WR�

ILOH�D�UHGDFWHG�YHUVLRQ�RQ�WKH�SXEOLF�GRFNHW���

7KH�&RXUW�WDNHV�LWV�UHVSRQVLELOLW\�KHUH�WRGD\��DV�DOZD\V��

YHU\�VHULRXVO\���

0U��)O\QQ
V�EULHILQJ�FRQFHUQHG�WKH�&RXUW��DV�KH�UDLVHG�

LVVXHV�WKDW�PD\�DIIHFW�RU�FDOO�LQWR�TXHVWLRQ�KLV�JXLOW\�SOHD��

DQG��DW�WKH�YHU\�OHDVW��PD\EH�KLV�DFFHSWDQFH�RI�UHVSRQVLELOLW\���

$V�VXFK��WKH�&RXUW�FRQFOXGHV�WKDW�LW�PXVW�QRZ�ILUVW�DVN�

0U��)O\QQ�FHUWDLQ�TXHVWLRQV�WR�HQVXUH�WKDW�KH�HQWHUHG�KLV�JXLOW\�

SOHD�NQRZLQJO\��YROXQWDULO\��LQWHOOLJHQWO\��DQG�ZLWK�IXOVRPH�DQG�

VDWLVIDFWRU\�DGYLFH�RI�FRXQVHO���

,�FDQQRW�UHFDOO�DQ\�LQFLGHQW�LQ�ZKLFK�WKH�&RXUW�KDV�HYHU�

DFFHSWHG�D�SOHD�RI�JXLOW\�IURP�VRPHRQH�ZKR�PDLQWDLQHG�WKDW�KH�ZDV�

QRW�JXLOW\��DQG�,�GRQ
W�LQWHQG�WR�VWDUW�WRGD\���6R�,
P�JRLQJ�WR�

LQYLWH�0U��)O\QQ�DQG�KLV�DWWRUQH\�RU�DWWRUQH\V�WR�FRPH�WR�WKH�

SRGLXP��DQG�,
P�JRLQJ�WR�DVN�WKH�FRXUWURRP�GHSXW\�WR�DGPLQLVWHU�

WKH�RDWK�WR�0U��)O\QQ��

�0,&+$(/�)/<11��'()(1'$17�,1�7+(�&$6(��6:251��

7+(�&2857���$OO�ULJKW���$QG�,�ZLOO�LQIRUP�\RX��VLU��WKDW�

DQ\�IDOVH�DQVZHUV�ZLOO�JHW�\RX�LQ�PRUH�WURXEOH���'R�\RX�

XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

7+(�&2857���<RX�KDYH�WR�NHHS�\RXU�YRLFH�XS���,I�\RX�GRQ
W�

XQGHUVWDQG�P\�TXHVWLRQ��SOHDVH�WHOO�PH�DQG�,
OO�UHSKUDVH�LW���

0RVW�LPSRUWDQWO\��\RX�PD\�FRQVXOW�ZLWK�\RXU�DWWRUQH\�

SULYDWHO\�EHIRUH�DQVZHULQJ�P\�TXHVWLRQV�RU�DW�DQ\�SRLQW�LQ�WLPH���

6KRXOG�\RX�ZDQW�WKH�RSSRUWXQLW\�WR�DWWHPSW�WR�ZLWKGUDZ�\RXU�SOHD��

,�ZLOO�DIIRUG�\RX�WKDW�RSSRUWXQLW\���'R�\RX�XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���'R�\RX�ZLVK�WR�FKDOOHQJH�WKH�FLUFXPVWDQFHV�RQ�

ZKLFK�\RX�ZHUH�LQWHUYLHZHG�E\�WKH�)%,"��

7+(�'()(1'$17���1R��<RXU�+RQRU��

7+(�&2857���'R�\RX�XQGHUVWDQG�WKDW�E\�PDLQWDLQLQJ�\RXU�

JXLOW\�SOHD�DQG�FRQWLQXLQJ�ZLWK�VHQWHQFLQJ��\RX�ZLOO�JLYH�XS�\RXU�

ULJKW�IRUHYHU�WR�FKDOOHQJH�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�\RX�ZHUH�

LQWHUYLHZHG"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���'R�\RX�KDYH�DQ\�FRQFHUQV�WKDW�\RX�HQWHUHG�\RXU�

JXLOW\�SOHD�EHIRUH�\RX�RU�\RXU�DWWRUQH\V�ZHUH�DEOH�WR�UHYLHZ�

LQIRUPDWLRQ�WKDW�FRXOG�KDYH�EHHQ�KHOSIXO�WR�\RXU�GHIHQVH"��

7+(�'()(1'$17���1R��<RXU�+RQRU��

7+(�&2857���$W�WKH�WLPH�RI�\RXU�-DQXDU\���WK�������

LQWHUYLHZ�ZLWK�WKH�)%,��ZHUH�\RX�QRW�DZDUH�WKDW�O\LQJ�WR�)%,�

LQYHVWLJDWRUV�ZDV�D�IHGHUDO�FULPH"��

7+(�'()(1'$17���,�ZDV�QRW����,�ZDV�DZDUH���

7+(�&2857���<RX�ZHUH�DZDUH"��

7+(�'()(1'$17���<HDK���
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

�

7+(�&2857���<RXU�VHQWHQFLQJ�PHPRUDQGXP�DOVR�VWDWHV�WKDW�

\RX�SOHG�JXLOW\�EHIRUH�FHUWDLQ��TXRWH��UHYHODWLRQV�WKDW�FHUWDLQ�

)%,�RIILFLDOV�LQYROYHG�LQ�WKH�-DQXDU\�WKH���WK�LQWHUYLHZ�ZHUH�

WKHPVHOYHV�EHLQJ�LQYHVWLJDWHG�IRU�PLVFRQGXFW��HQG�TXRWH���'R�\RX�

VHHN�DQ�RSSRUWXQLW\�WR�ZLWKGUDZ�\RXU�SOHD�LQ�OLJKW�RI�WKRVH�

UHYHODWLRQV"��

7+(�'()(1'$17���,�GR�QRW��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���1RZ��DJDLQ��DW�DQ\�WLPH����,�

VKRXOG�KDYH�VDLG�WKLV�EHIRUH�,�VWDUWHG�DVNLQJ�TXHVWLRQV��EXW�

NQRZLQJ�ZKDW�,�ZDV�JRLQJ�WR�GR��WR�KDYH�WKLV�FROORTX\�ZLWK�\RX��

,
YH�PDGH�DUUDQJHPHQWV�IRU�D�SULYDWH�URRP�IRU�\RX�DQG�\RXU�

DWWRUQH\V�WR�WDON�DERXW�DQ\�RI�WKHVH�TXHVWLRQV�DQG�\RXU�DQVZHUV���

6R��HYHQ�WKRXJK�,
YH�WDNHQ�D�QXPEHU�RI�DQVZHUV�IURP�\RX��LI�\RX�

ZDQW����LI�\RX�ZDQW�WKDW�RSSRUWXQLW\�WR�VSHDN�SULYDWHO\�ZLWK�\RXU�

DWWRUQH\V��WKHQ�,
OO�FHUWDLQO\�DIIRUG�\RX�WKDW�RSSRUWXQLW\�DV�

ZHOO���:RXOG�\RX�OLNH�WR�GR�WKDW"��

7+(�'()(1'$17���1R��<RXU�+RQRU���

7+(�&2857���$OO�ULJKW���$UH�\RX�VDWLVILHG�ZLWK�WKH�

VHUYLFHV�SURYLGHG�E\�\RXU�DWWRUQH\V"��

7+(�'()(1'$17���,�DP���

7+(�&2857���,Q�FHUWDLQ�VSHFLDO�FLUFXPVWDQFHV��,�KDYH�RYHU�

WKH�\HDUV�DSSRLQWHG�DQ�LQGHSHQGHQW�DWWRUQH\�WR�VSHDN�ZLWK�D�

GHIHQGDQW��UHYLHZ�WKH�GHIHQGDQW
V�ILOH��DQG�FRQGXFW�QHFHVVDU\�

UHVHDUFK�WR�UHQGHU�D�VHFRQG�RSLQLRQ�IRU�D�GHIHQGDQW���'R�\RX�ZDQW�

WKH�&RXUW�WR�FRQVLGHU�DSSRLQWLQJ�DQ�LQGHSHQGHQW�DWWRUQH\�IRU�\RX�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

LQ�WKLV�FDVH�WR�JLYH�\RX�D�VHFRQG�RSLQLRQ"��

7+(�'()(1'$17���,�GR�QRW��<RXU�+RQRU���

7+(�&2857���'R�\RX�IHHO�WKDW�\RX�ZHUH�FRPSHWHQW�DQG�

FDSDEOH�RI�HQWHULQJ�LQWR�D�JXLOW\�SOHD�ZKHQ�\RX�SOHG�JXLOW\�RQ�

'HFHPEHU��VW������"��

7+(�'()(1'$17���,�GR��<RXU�+RQRU���

7+(�&2857���'R�\RX�XQGHUVWDQG�WKH�QDWXUH�RI�WKH�FKDUJHV�

DJDLQVW�\RX�DQG�WKH�FRQVHTXHQFHV�RI�SOHDGLQJ�JXLOW\"��

7+(�'()(1'$17���,�GR�XQGHUVWDQG��<RXU�+RQRU��

7+(�&2857���$QG�WKDW�ZDV�FRYHUHG�H[WHQVLYHO\�E\�-XGJH�

&RQWUHUDV���,
YH�UHDG�WKH�WUDQVFULSW���

$UH�\RX�FRQWLQXLQJ�WR�DFFHSW�UHVSRQVLELOLW\�IRU�\RXU�IDOVH�

VWDWHPHQWV"��

7+(�'()(1'$17���,�DP��<RXU�+RQRU��

7+(�&2857���'R�\RX�VWLOO�ZDQW�WR�SOHDG�JXLOW\��RU�GR�\RX�

ZDQW�PH�WR�SRVWSRQH�WKLV�PDWWHU��JLYH�\RX�D�FKDQFH�WR�VSHDN�ZLWK�

\RXU�DWWRUQH\V�IXUWKHU��HLWKHU�LQ�WKH�FRXUWURRP�RU�SULYDWHO\�DW�

WKHLU�RIILFH�RU�HOVHZKHUH��DQG�SLFN�DQRWKHU�GD\�IRU�D�VWDWXV�

FRQIHUHQFH"��$QG�,
P�KDSS\�WR�GR�WKDW���

7+(�'()(1'$17���,�DSSUHFLDWH�WKDW��EXW�QR��<RXU�+RQRU���

7+(�&2857���$OO�ULJKW���)RU�\RXU�DWWRUQH\V���'R�\RX�KDYH�

DQ\�FRQFHUQV�WKDW�SRWHQWLDO�%UDG\�PDWHULDO�RU�RWKHU�UHOHYDQW�

PDWHULDO�ZDV�QRW�SURYLGHG�WR�\RX"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���'R�\RX�FRQWHQG�WKDW�0U��)O\QQ�LV�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

HQWLWOHG�WR�DQ\�DGGLWLRQDO�LQIRUPDWLRQ�WKDW�KDV�QRW�EHHQ�SURYLGHG�

WR�\RX"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���'R�\RX�ZLVK�WR�VHHN�DQ\�DGGLWLRQDO�LQIRUPDWLRQ�

EHIRUH�PRYLQJ�IRUZDUG�WR�VHQWHQFLQJ"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���'R�\RX�EHOLHYH�WKH�)%,�KDG�D�OHJDO�REOLJDWLRQ�

WR�ZDUQ�0U��)O\QQ�WKDW�O\LQJ�WR�WKH�)%,�ZDV�D�IHGHUDO�FULPH"��

05��.(/1(5���1R��<RXU�+RQRU�

7+(�&2857���,V�LW�\RXU�FRQWHQWLRQ�WKDW�0U��)O\QQ�ZDV�

HQWUDSSHG�E\�WKH�)%,"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���'R�\RX�EHOLHYH�0U��)O\QQ
V�ULJKWV�ZHUH�

YLRODWHG�E\�WKH�IDFW�WKDW�KH�GLG�QRW�KDYH�D�ODZ\HU�SUHVHQW�IRU�

WKH�LQWHUYLHZ"��

7+(�'()(1'$17���1R��<RXU�+RQRU��

7+(�&2857���'R�\RX�EHOLHYH�KLV�ULJKWV�ZHUH�YLRODWHG�E\�WKH�

IDFW�WKDW�KH�PD\�KDYH�EHHQ�GLVVXDGHG�IURP�KDYLQJ�D�ODZ\HU�SUHVHQW�

IRU�WKH�LQWHUYLHZ"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���7KH�VHQWHQFLQJ�PHPRUDQGXP�DOVR�VWDWHV�WKDW�

0U��)O\QQ�SOHG�JXLOW\�EHIRUH�FHUWDLQ��TXRWH��UHYHODWLRQV�WKDW�

FHUWDLQ�)%,�RIILFLDOV�LQYROYHG�LQ�WKH�-DQXDU\���WK�LQWHUYLHZ�

ZHUH��WKHPVHOYHV��EHLQJ�LQYHVWLJDWHG�IRU�PLVFRQGXFW��HQG�TXRWH���

,V�LW�\RXU�FRQWHQWLRQ�WKDW�DQ\�PLVFRQGXFW�E\�D�PHPEHU�RI�WKH�)%,�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

UDLVHV�DQ\�GHJUHH�RI�GRXEW�WKDW�0U��)O\QQ�LQWHQWLRQDOO\�OLHG�WR�

WKH�)%,"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���7KH�UHIHUHQFHV�WKDW�,
YH�PHQWLRQHG�WKDW�DSSHDU�

LQ�\RXU�VHQWHQFLQJ�PHPRUDQGXP�UDLVH�VRPH�FRQFHUQV�RQ�WKH�SDUW�RI�

WKH�&RXUW���$QG�P\�TXHVWLRQ�LV��KRZ�LV�UDLVLQJ�WKRVH�FRQWHQWLRQV�

DERXW�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�0U��)O\QQ�OLHG�FRQVLVWHQW�

ZLWK�DFFHSWDQFH�RI�UHVSRQVLELOLW\"��

05��.(/1(5���<RXU�+RQRU��WKH�SULQFLSOH�UHDVRQ�ZH�UDLVHG�

WKRVH�SRLQWV�LQ�WKH�EULHI�ZDV�WR�DWWHPSW�WR�GLVWLQJXLVK�WKH�WZR�

FDVHV�LQ�ZKLFK�WKH�6SHFLDO�&RXQVHO
V�LQYHVWLJDWLRQ�KDV�UHVXOWHG�

LQ�LQFDUFHUDWLRQ��WKH�3DSDGRSRXORV�DQG�9DQ�GHU�=ZDDQ�FDVHV�LQ�

ZKLFK�WKH�6SHFLDO�&RXQVHO�KDG�SRLQWHG�RXW�DV�DJJUDYDWLQJ�IDFWRUV�

WKH�IDFW�WKDW�WKRVH�GHIHQGDQWV�KDG�EHHQ�ZDUQHG�DQG�WKH�IDFW�WKDW�

WKRVH�GHIHQGDQWV�GLG�KDYH�FRXQVHO�DQG�OLHG�DQ\ZD\��DQG�ZH�IHOW�LW�

ZDV�LPSRUWDQW�WR�LGHQWLI\�IRU�WKH�&RXUW�WKDW�WKRVH�DJJUDYDWLQJ�

FLUFXPVWDQFHV�GR�QRW�H[LVW�LQ�WKLV�FDVH�UHOHYDQW�WR�VHQWHQFLQJ���

%XW�*HQHUDO�)O\QQ�KDV�EHHQ��,�WKLQN��FOHDU�IURP�WKH�

EHJLQQLQJ�DQG�ZLOO�EH�FOHDU�DJDLQ�WR�\RX�WRGD\�WKDW�KH�IXOO\�

DFFHSWV�UHVSRQVLELOLW\��VWDQGV�E\�KLV�JXLOW\�SOHD��ZKLFK�ZDV�PDGH�

EDVHG�RQ�NQRZLQJ�DQG�ZLOOIXO�FRQGXFW���

:H�GLG�WKLQN�WKHUH�ZDV�LQIRUPDWLRQ�SURGXFHG�LQ�WKH�%UDG\�

SURFHVV�WKDW�<RXU�+RQRU�PLJKW�ZDQW�WR�VHH��DQG�WKDW�ZDV�UHOHYDQW�

VWULFWO\�WR�WKH�TXHVWLRQ�RI�WKH�KLVWRU\�DQG�FLUFXPVWDQFHV�RI�WKH�

FDVH�IRU�VHQWHQFLQJ�SXUSRVHV���
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���������������VFRWWO\Q��#DRO�FRP

��

7KRVH�DUH�WKH�UHDVRQV�WKDW�ZDV�LQFOXGHG���

7+(�&2857���$OO�ULJKW���%XW�\RX�FDQ�XQGHUVWDQG�ZK\�WKH�

&RXUW�KDV�VRPH�FRQFHUQ�DIWHU����

05��.(/1(5������,�FDQ����

7+(�&2857������UHDGLQJ�WKRVH�SDVVDJHV�LQ�WKH�VHQWHQFLQJ�

PHPR��

05��.(/1(5���:H�DEVROXWHO\�XQGHUVWDQG�\RXU�FRQFHUQV��<RXU�

+RQRU��\HV���

7+(�&2857���$QG�\RX
UH�QRW�DVNLQJ�IRU�D�SRVWSRQHPHQW�WR�

JLYH�PRUH�WLPH�WR�ZKHWKHU�\RX�ZLVK�WR�ILOH�D�PRWLRQ�WR�DWWHPSW�WR�

ZLWKGUDZ�0U��)O\QQ
V�SOHD�RI�JXLOW\"��

05��.(/1(5���:H�KDYH�QR�LQWHQWLRQ�DQG�WKH�GHIHQGDQW�KDV�QR�

LQWHQWLRQ�WR�ZLWKGUDZ�WKH�JXLOW\�SOHD��DQG�ZH
UH�FHUWDLQO\�QRW�

DVNLQJ�<RXU�+RQRU�WR�FRQVLGHU�WKDW���:H
UH�UHDG\�WR�SURFHHG�WR�

VHQWHQFLQJ���

7+(�&2857���$OO�ULJKW���$QG�\RX�GRQ
W�QHHG�DQ\�IXUWKHU�

WLPH�WR�WKLQN�DERXW�LW"��

05��.(/1(5���:H�GR�QRW��<RXU�+RQRU��

7+(�&2857���$QG�QRWKLQJ�WKDW
V�EHHQ�ILOHG�ZLWKLQ�WKH�ODVW�

ZHHN�RQ�WKH�GRFNHW�UDLVHV�DQ\�FRQFHUQV�RQ�\RXU�SDUW�DERXW�DQ\�

DVSHFW�RI�0U��)O\QQ
V�JXLOW\�SOHD"��

05��.(/1(5���7KDW
V�FRUUHFW��<RXU�+RQRU��

7+(�&2857���7KH�RWKHU�SX]]OLQJ�TXHVWLRQ�,�KDYH�LV�WKLV���

&DQ�\RX�H[SODLQ�IRU�WKH�UHFRUG�ZK\�0U��)O\QQ�ZDV�LQWHUYLHZHG�E\�

WKH�)%,�RQ�-DQXDU\�WKH���WK�EXW�WKH�����FLWHG�LQ�KLV�VHQWHQFLQJ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

PHPRUDQGXP�LV�GDWHG�$XJXVW�WKH���QG������"��7KHUH
V�QR�UHIHUHQFH��

DQG�WKH�-DQXDU\���WK�LV�QRW�KLJKOLJKWHG�DW�DOO���

05��.(/1(5���<HV��<RXU�+RQRU���7KDQN�\RX�IRU�WKH�

RSSRUWXQLW\�WR�DGGUHVV�WKDW���,�WKLQN�WKHUH
V�EHHQ�VRPH�SXEOLF�

FRQIXVLRQ�DERXW�WKDW���7KH�RULJLQDO�GUDIW�RI�RXU�EULHI�FLWHG�

VSHFLILFDOO\�WR�WKH�)'�����IRU�WKH�LQWHUYLHZ�RI�6SHFLDO�$JHQW�

6WUR]N�DQG�FLWHG�LW�VSHFLILFDOO\�WR�WKH�0F&DEH�PHPRUDQGXP��DQG�

DFWXDOO\�RULJLQDOO\�ZH�LQWHQGHG�WR�LQFOXGH�WKRVH�GRFXPHQWV�ZLWK�

WKH�ILOLQJ���

3ULRU�WR�WKH�ILOLQJ��ZH�VKDUHG�D�GUDIW�FRS\�RI�RXU�EULHI�

ZLWK�WKH�6SHFLDO�&RXQVHO
V�2IILFH�UHDOO\�IRU�WZR�SXUSRVHV���2QH�

ZDV�WR�PDNH�VXUH�WKDW�ZH�ZHUHQ
W�LQFOXGLQJ�DQ\WKLQJ�FRYHUHG�E\�

WKH�SURWHFWLYH�RUGHU��ZKLFK�WKH\�REMHFWHG�WR�RXU�LQFOXGLQJ��ZKLFK�

ZRXOG��SHUKDSV��KDYH�WR�EH�UHGDFWHG�RU�ILOHG�XQGHU�VHDO��DQG�WKH�

RWKHU�UHDVRQ��IUDQNO\��ZDV�JHQHUDOO\�WR�XQGHUVWDQG�ZKDW�WKHLU�

UHDFWLRQ�PLJKW�EH�WR�SDUWLFXODU�SRLQWV�LQ�WKH�ILOLQJ���

$IWHU�WKDW��WKH�6SHFLDO�&RXQVHO
V�2IILFH�GLVFXVVHG�LW�ZLWK�

XV�DQG�DVNHG�WKDW�ZH�FRQVLGHU�UHPRYLQJ�WKH�6WUR]N������DQG�WKH�

0F&DEH�PHPRUDQGXP�IURP�WKH�EULHI�DQG�WR�VLPSO\�FLWH�WR�WKHP���

*LYHQ�RXU�SRVLWLRQ�DV�FRRSHUDWLQJ�LQ�WKH�LQYHVWLJDWLRQ��ZH�

DFFHGHG�WR�WKDW���

:H�WKHQ�VHQW�WKHP�D�GUDIW�RI�WKH�IRRWQRWHV�WKDW�ZH�ZRXOG�

XVH�WR�FLWH�WR�WKH�UHOHYDQW�GRFXPHQWV��DQG�RULJLQDOO\�WKRVH�

IRRWQRWHV��DV�GUDIWHG�E\�XV��QDPHG�WKH�0F&DEH�PHPRUDQGXP�

VSHFLILFDOO\�DQG�QDPHG�WKH�6WUR]N�����VSHFLILFDOO\�VR�WKDW�LW�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

ZRXOG�EH�FOHDU�WR�WKH�UHDGHU�ZKLFK�GRFXPHQWV�ZH�ZHUH�WDONLQJ�

DERXW���

7KH�6SHFLDO�&RXQVHO
V�2IILFH�UHTXHVWHG�WKDW�ZH�FKDQJH�

WKRVH�FLWDWLRQV�WR�VLPSO\�UHIHUHQFH�WKH�PHPRUDQGXP�DQG�GDWH�DQG�

WKH�)'�����DQG�GDWH�ZLWKRXW�WKH�QDPHV���:H�DFFHGHG�WR�WKDW�

UHTXHVW��DQG�,�ZRXOG�DGG�ZRXOG�QRW�KDYH�DFFHGHG�WR�LW�LI�LQ�DQ\�

ZD\�ZH�IHOW�LW�ZDV�PLVOHDGLQJ��EXW�ZH�UHVSHFWHG�WKH�SUHIHUHQFHV�

RI�WKH�6SHFLDO�&RXQVHO
V�2IILFH��

7+(�&2857���$OO�ULJKW���$Q\�REMHFWLRQ�WR�ZKDW�FRXQVHO�

VDLG"��$Q\WKLQJ�WKDW�\RX�ZLVK�WR�DGG�WR�WKDW"��

05��9$1�*5$&.���-XGJH��MXVW�RQH�SRLQW�RI�FODULILFDWLRQ��

7+(�&2857���6XUH��

05��9$1�*5$&.���:KLFK�LV�ZKDW�ZH
YH�UHSUHVHQWHG�WR�GHIHQVH�

FRXQVHO�LQ�WHUPV�RI�ZKDW�WR�DQG�QRW�WR�LQFOXGH��ZKDW�ZH�LQGLFDWHG�

ZDV�DQ\WKLQJ�LQ�WKH�6WUR]N�����DQG�WKH�0F&DEH�PHPRUDQGXP�WKDW�

WKH\�WKRXJKW�ZDV�UHOHYDQW�FDQ�DQG�VKRXOG�EH�LQFOXGHG�LQ�WKHLU�

VXEPLVVLRQV���:KDW�ZH�DVNHG�ZDV�WKDW�WKH\�QRW�DWWDFK�WKH�

GRFXPHQWV�EHFDXVH��DV�WKH�&RXUW�LV�DZDUH��WKHUH�DUH�RWKHU�

FRQVLGHUDWLRQV�LQ�WKH�PDWHULDO�WKHUH�WKDW�ZH�ZDQWHG�WR�EH�

VHQVLWLYH�WR���

7+(�&2857���$OO�ULJKW���7KDQN�\RX��&RXQVHO���7KDQN�\RX�

ERWK���

0U��)O\QQ��DQ\WKLQJ�HOVH�\RX�ZDQW�WR�GLVFXVV�ZLWK�PH�DERXW�

\RXU�SOHD�RI�JXLOW\"��7KLV�LV�QRW�D�WULFN���,
P�QRW�WU\LQJ�WR�

WULFN�\RX���,I�\RX�ZDQW�VRPH�WLPH�WR�ZLWKGUDZ�\RXU�SOHD�RU�WU\�WR�
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��

ZLWKGUDZ�\RXU�SOHD��,
OO�JLYH�\RX�WKDW�WLPH���,I�\RX�ZDQW�WR�

SURFHHG�EHFDXVH�\RX�DUH�JXLOW\�RI�WKLV�RIIHQVH��,�ZLOO�ILQDOO\�

DFFHSW�\RXU�SOHD�

7+(�'()(1'$17���,�ZRXOG�OLNH�WR�SURFHHG��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���%HFDXVH�\RX�DUH�JXLOW\�RI�WKLV�

RIIHQVH"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���,�DP�VDWLVILHG�WKDW�0U��)O\QQ�

HQWHUHG�KLV�JXLOW\�SOHD�ZKLOH�FRPSHWHQW�DQG�FDSDEOH���+H�

XQGHUVWRRG�DW�WKDW�WLPH�WKH�QDWXUH�RI�WKH�FKDUJHV�DJDLQVW�KLP�DQG�

WKH�FRQVHTXHQFHV�RI�SOHDGLQJ�JXLOW\���+DYLQJ�FDUHIXOO\�UHDG�DOO�

WKH�PDWHULDOV�SURYLGHG�WR�WKH�&RXUW�LQ�WKLV�FDVH��LQFOXGLQJ�WKRVH�

PDWHULDOV�UHYLHZHG�XQGHU�VHDO�DQG�LQ�FDPHUD��,�FRQFOXGH�WKDW�

WKHUH�ZDV�DQG�UHPDLQV�WR�EH�D�IDFWXDO�EDVLV�IRU�0U��)O\QQ
V�SOHD�

RI�JXLOW\���$V�VXFK��WKHUH
V�QR�UHDVRQ�WR�UHMHFW�KLV�JXLOW\�SOHD�

DQG�,
OO��WKHUHIRUH��PRYH�RQ�WR�WKH�VHQWHQFLQJ�SKDVH���

:KDW�,�ZRXOG�QRUPDOO\�GR�DW�WKLV�SRLQW��0U��)O\QQ��LV�WR�

DVN�\RX�D�IHZ�TXHVWLRQV�DERXW�WKH�SUHWULDO����VWULNH�WKDW����WKH�

SUHVHQWHQFH�UHSRUW���+DYH�\RX�KDG�DQ�RSSRUWXQLW\�WR�UHDG�WKH�

SUHVHQWHQFH�UHSRUW"��

7+(�'()(1'$17���,�KDYH��

7+(�&2857���'LG�\RX�UHDG�LW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���'R�\RX�KDYH�DQ\�TXHVWLRQV�WKDW�\RX�ZDQW�WR�DVN�

PH�DERXW�LW"��
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��

7+(�'()(1'$17���,�GRQ
W�EHOLHYH�VR���

7+(�&2857���$OO�ULJKW���$W�VRPH�SRLQW��LI�\RX�ZRXOG�OLNH�

WR�VD\�VRPHWKLQJ��,
OO�JLYH�\RX�DQ�RSSRUWXQLW\���,�ZRXOG�QRW�KROG�

LW�DJDLQVW�\RX�LI�\RX�GHFLGHG�\RX�GLGQ
W�ZDQW�WR�VD\�DQ\WKLQJ���

7R�\RXU�DWWRUQH\V��,
P�JRLQJ�WR�LQTXLUH�ZKHWKHU�RU�QRW�

WKHUH�DUH�DQ\�REMHFWLRQV�WR�WKH�PDWKHPDWLFDO�FDOFXODWLRQV���7KLV�

LV�D�WRWDO�RIIHQVH�OHYHO�RI����FULPLQDO�KLVWRU\�FDWHJRU\�RI�����

0U��)O\QQ�KDV�QR�SULRU�FULPLQDO�KLVWRU\��DQG�WKH�DGYLVRU\��DQG�,�

HPSKDVL]H�WKDW�ZRUG��WKH�DGYLVRU\�JXLGHOLQH�UDQJH�LV�]HUR�PRQWKV�

WR�VL[�PRQWKV���7KLV�LV�D�ILYH�\HDU�VWDWXWRU\�IHORQ\���$UH�WKHUH�

DQ\�REMHFWLRQV�WR�WKH�PDWKHPDWLFDO�FDOFXODWLRQV��&RXQVHO"��

05��.(/1(5���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���$QG�WKH�DGYLVRU\�UDQJH�IRU�

VXSHUYLVHG�UHOHDVH�LV�RQH�\HDU�WR�WKUHH�\HDUV���

,
P�JRLQJ�WR�UHTXHVW�WKDW�\RX�JHQWOHPHQ�KDYH�D�VHDW�

EHFDXVH�,�ZDQW�WR��IRU�WKH�UHFRUG����DQG�DJDLQ��EHFDXVH�,�ZDVQ
W�

WKH�RULJLQDO�MXGJH�ZKR�DFFHSWHG�WKH�SOHD�LQ�WKH�ILUVW�LQVWDQFH��,�

ZDQW�WR�WDON�DERXW�WKH�SOHD�DJUHHPHQW�DQG�WKH�IDFWV�WKDW�DUH�

UHOHYDQW�IRU�WKH�&RXUW
V�FRQVLGHUDWLRQ��DQG�\RX�JHQWOHPHQ�GRQ
W�

KDYH�WR�VWDQG�WKHUH�LQ�IURQW�RI�PH�ZKLOH�,�GR�WKDW��DOO�ULJKW���

<RX�FDQ�KDYH�D�VHDW��

05��.(/1(5���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���6XUH���0U��)O\QQ�DJUHHG�WR�SOHDG�JXLOW\�WR�

&RXQW���RI�WKH�LQIRUPDWLRQ��PDNLQJ�IDOVH�VWDWHPHQWV��LQ�YLRODWLRQ�

RI����8�6��&RGH�6HFWLRQ��������+H�VWDWHG�WKDW�KH�XQGHUVWRRG�WKH�
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PD[LPXP�VHQWHQFH�LV�ILYH�\HDUV�LPSULVRQPHQW��WKUHH�\HDUV�

VXSHUYLVHG�UHOHDVH��DQG�D����������ILQH���

7KH�SDUWLHV�DOVR�DJUHHG�WKDW�KLV�*XLGHOLQH�FDOFXODWLRQ�

UDQJH�ZDV�]HUR�WR�VL[�PRQWKV���

+LV�EDVH�RIIHQVH�OHYHO�LV���DIWHU�D�WZR�SRLQW�UHGXFWLRQ�

IRU�DFFHSWDQFH�RI�UHVSRQVLELOLW\��DQG�KH
V�LQ�D�FULPLQDO�KLVWRU\�

FDWHJRU\�RI����DQG�,�EHOLHYH�KH�KDV�QR�SULRU�FULPLQDO�KLVWRU\���

+LV�*XLGHOLQH�ILQH�UDQJH�LV�����WR����������0U��)O\QQ�DOVR�

DWWHVWHG�WKDW�KH�XQGHUVWRRG�DQG�DJUHHG�WKDW�WKH�*XLGHOLQHV�ZHUH�

QRW�ELQGLQJ�RQ�WKH�&RXUW�DQG�WKDW�WKH�&RXUW�ZDV�QRW�REOLJDWHG�WR�

JUDQW�D�GRZQZDUG�GHSDUWXUH��TXRWH��HYHQ�LI�WKH�JRYHUQPHQW�ILOHV�D�

PRWLRQ�SXUVXDQW�WR�6HFWLRQ��.����RI�WKH�6HQWHQFLQJ�*XLGHOLQHV��

HQG�TXRWH���$QG�HYHQ�LI�WKH�SDUWLHV�DJUHH�WKDW�WKHUH�VKRXOG�QRW�

EH����WKHUH�VKRXOG�EH�D�FHUWDLQ�VHQWHQFH��WKH�&RXUW
V�QRW�

REOLJDWHG�WR�DFFHSW�WKDW�UHFRPPHQGDWLRQ���

0U��)O\QQ�DOVR�DJUHHG�WR�FRRSHUDWH�ZLWK�WKH�6SHFLDO�

&RXQVHO
V�2IILFH�DQG�DJUHHG�WKDW�DQ\�UHIXVDO�WR�FRRSHUDWH�ZLOO�

FRQVWLWXWH�D�EUHDFK�RI�WKH�SOHD�DJUHHPHQW���+H�IXUWKHU�DJUHHG�

WKDW�D�EUHDFK�RI�WKH�SOHD�DJUHHPHQW�GRHV�QRW�FRQVWLWXWH�D�EDVLV�

IRU�KLP�WR�ZLWKGUDZ�KLV�SOHD���

6SHFLDO�&RXQVHO
V�2IILFH�DJUHHG�WR�ILOH�D�GHSDUWXUH�PRWLRQ�

SXUVXDQW�WR�6HFWLRQ��.����RI�WKH�8�6��6HQWHQFLQJ�*XLGHOLQHV�LI�LW�

GHWHUPLQHG�WKDW�0U��)O\QQ��TXRWH��SURYLGHG�VXEVWDQWLDO�DVVLVWDQFH�

LQ�WKH�LQYHVWLJDWLRQ��HQG�TXRWH���

5HOHYDQW�KHUH��0U��)O\QQ�DOVR�DJUHHG�WKDW��TXRWH��
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VHQWHQFLQJ�LQ�WKLV�FDVH�PD\�EH�GHOD\HG�XQWLO�KLV�HIIRUWV�WR�

FRRSHUDWH�KDYH�EHHQ�FRPSOHWHG�DV�GHWHUPLQHG�E\�WKH�JRYHUQPHQW�VR�

WKDW�WKH�&RXUW�ZLOO�KDYH�WKH�EHQHILW�RI�DOO�UHOHYDQW�LQIRUPDWLRQ�

EHIRUH�D�VHQWHQFH�LV�LPSRVHG��HQG�TXRWH���

:LWK�UHVSHFW�WR�WKH�6WDWHPHQW�RI�)DFWV��ZKHQ�KH�SOHDGHG�

JXLOW\�0U��)O\QQ�DJUHHG�WR�WKH�IROORZ�IDFWV���+H�VHUYHG�DV�DQ�

DGYLVRU�DQG�VXUURJDWH�IRU�WKH�7UXPS�&DPSDLJQ�DQG�WKH�WUDQVLWLRQ�

WHDP���+H�ODWHU�VHUYHG�DV�WKH�1DWLRQDO�6HFXULW\�$GYLVRU�IRU�

3UHVLGHQW�7UXPS�VWDUWLQJ�RQ�-DQXDU\���WK���������0U��)O\QQ�PDGH�

PDWHULDOO\�IDOVH�VWDWHPHQWV�DQG�RPLVVLRQV�GXULQJ�D�-DQXDU\���WK��

�����LQWHUYLHZ�ZLWK�WKH�)%,���

$W�WKDW�WLPH��WKH�)%,�KDG�DQ�RSHQ�LQYHVWLJDWLRQ�LQWR�

5XVVLD
V�HIIRUWV�WR�LQWHUIHUH�ZLWK�WKH������SUHVLGHQWLDO�

HOHFWLRQ���$V�SDUW�RI�WKDW�LQYHVWLJDWLRQ��WKH�)%,�LQYHVWLJDWHG��

TXRWH��WKH�QDWXUH�RI�DQ\�OLQNV��HQG�TXRWH��EHWZHHQ�WKH�7UXPS�

FDPSDLJQ�DQG�5XVVLD��DQG��TXRWH��ZKHWKHU�WKHUH�ZDV�DQ\�

FRRUGLQDWLRQ��HQG�TXRWH��EHWZHHQ�WKH�WZR���

0U��)O\QQ�DGPLWWHG�WKDW�KLV�IDOVH�VWDWHPHQWV�RU�RPLVVLRQV�

LPSHGHG�DQG�KDG�D�PDWHULDO�LPSDFW�RQ�WKH�LQYHVWLJDWLRQ��DQG�ZKHQ�

,�DVN�TXHVWLRQV�RI�WKH�JRYHUQPHQW��,�QHHG�WR�NQRZ�DQVZHUV�DERXW�

KRZ�KH�LPSHGHG�WKH�LQYHVWLJDWLRQ�DQG�ZKDW�WKH�PDWHULDO�LPSDFW�RQ�

WKH�LQYHVWLJDWLRQ�ZDV���

7KH�6WDWHPHQW�RI�)DFWV�IXUWKHU�GHVFULEHV�0U��)O\QQ
V�IDOVH�

VWDWHPHQWV���2QH��0U��)O\QQ�IDOVHO\�VWDWHG�WKDW�KH�GLG�QRW�DVN�

WKH�5XVVLDQ�$PEDVVDGRU�6HUJH\�.LVO\DN�WR�UHIUDLQ�IURP��TXRWH��
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��

HVFDODWLQJ�WKH�VLWXDWLRQ��HQG�TXRWH��LQ�UHVSRQVH�WR�VDQFWLRQV�WKH�

2EDPD�$GPLQLVWUDWLRQ�KDG�LPSRVHG�XSRQ�5XVVLD���

2Q�'HFHPEHU�WKH���WK��������WKHQ�3UHVLGHQW�2EDPD�VLJQHG�

([HFXWLYH�2UGHU�������ZKLFK�ZDV�WR�WDNH�HIIHFW�RQ�'HFHPEHU�WKH�

��WK���������7KH�H[HFXWLYH�RUGHU�DQQRXQFHG�VDQFWLRQV�DJDLQVW�

5XVVLD�DV�D�UHVSRQVH�WR�5XVVLD
V�LQWHUIHUHQFH�LQ�WKH������

SUHVLGHQWLDO�HOHFWLRQ���

2Q�'HFHPEHU�WKH���WK��������WKH�DPEDVVDGRU�FRQWDFWHG�

0U��)O\QQ���7KH�QH[W�GD\�0U��)O\QQ�FDOOHG�D�VHQLRU�WUDQVLWLRQ�

RIILFLDO�ZKR�ZDV�ZLWK�RWKHU�VHQLRU�RIILFLDOV�DW�WKH�0DU�D�/DJR�

5HVRUW���7KH\�GLVFXVVHG�WKH�VDQFWLRQV�DQG�WKHLU�VKDUHG�GHVLUH�

WKDW�5XVVLD�QRW�HVFDODWH�WKH�VLWXDWLRQ���

,PPHGLDWHO\�DIWHU�WKLV�SKRQH�FDOO��0U��)O\QQ�FDOOHG�WKH�

DPEDVVDGRU��TXRWH��DQG�UHTXHVWHG�WKDW�5XVVLD�QRW�HVFDODWH�WKH�

VLWXDWLRQ�DQG�RQO\�UHVSRQG�LQ�D�UHFLSURFDO�PDQQHU��HQG�TXRWH���

6KRUWO\�DIWHU�WKLV�FRQYHUVDWLRQ��0U��)O\QQ�VSRNH�DJDLQ�

ZLWK�WKH�VHQLRU�RIILFLDO�WR�UHSRUW�RQ�WKH�FDOO���

0U��)O\QQ�DOVR�IDOVHO\�VWDWHG�WKDW�KH�GLG�QRW�UHPHPEHU�D��

TXRWH��IROORZ�XS�FRQYHUVDWLRQ��HQG�TXRWH��LQ�ZKLFK�WKH�DPEDVVDGRU�

VWDWHG�WKDW�5XVVLD�KDG��TXRWH��PRGHUDWHG�LWV�UHVSRQVH�WR�WKRVH�

VDQFWLRQV�DV�D�UHVXOW�RI�0U��)O\QQ
V�UHTXHVW��HQG�TXRWH���

2Q�'HFHPEHU���WK��������3UHVLGHQW�3XWLQ�DQQRXQFHG�WKDW�KH�

ZRXOG�QRW�WDNH�UHWDOLDWRU\�PHDVXUHV�LQ�UHVSRQVH�WR�WKH�VDQFWLRQV�

LPSRVHG�E\�WKHQ�3UHVLGHQW�2EDPD���

2Q�'HFHPEHU�����������WKH�DPEDVVDGRU�FDOOHG�0U��)O\QQ�WR�
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��

LQIRUP�KLP�WKDW�5XVVLD�KDG�FKRVHQ�QRW�WR�UHWDOLDWH���$IWHU�WKLV�

FDOO��0U��)O\QQ�VSRNH�ZLWK�VHQLRU�PHPEHUV�RI�WKH�WUDQVLWLRQ�WHDP�

DERXW�WKH�FRQYHUVDWLRQ�DQG�5XVVLD
V�GHFLVLRQ�QRW�WR�HVFDODWH�WKH�

VLWXDWLRQ���

7KUHH���0U��)O\QQ�DOVR�PDGH�VWDWHPHQWV��TXRWH��DERXW�FDOOV�

KH�PDGH�WR�5XVVLD�DQG�VHYHUDO�RWKHU�FRXQWULHV�UHJDUGLQJ�D�

UHVROXWLRQ�VXEPLWWHG�E\�(J\SW�WR�WKH�8QLWHG�1DWLRQV�6HFXULW\�

&RXQFLO�RQ�6HSWHPEHU�����������HQG�TXRWH���

0U��)O\QQ�WROG�WKH�)%,�WKDW�KH�KDG�RQO\��TXRWH��DVNHG�WKH�

FRXQWU\
V�SRVLWLRQV�RQ�WKH�YRWH�DQG�WKDW�KH�GLG�QRW�UHTXHVW�WKDW�

DQ\�RI�WKH�FRXQWULHV�WDNH�DQ\�SDUWLFXODU�DFWLRQ�RQ�WKH�

UHVROXWLRQ��HQG�TXRWH���

2Q�'HFHPEHU�����������(J\SW�VXEPLWWHG�D�UHVROXWLRQ�WR�WKH�

8QLWHG�1DWLRQV�6HFXULW\�&RXQFLO�RQ�WKH�LVVXH�RI�,VUDHOL�

VHWWOHPHQWV���7KH�UHVROXWLRQ�ZDV�DLPHG�DW�SUHYHQWLQJ�,VUDHOL�

VHWWOHPHQWV�DQG�3DOHVWLQLDQ�WHUULWRULHV���7KH�8�1��6HFXULW\�

&RXQFLO�ZDV�VFKHGXOHG�WR�YRWH�RQ�WKH�UHVROXWLRQ�WKH�QH[W�GD\���

2Q�'HFHPEHU�WKH���QG��������D��TXRWH��YHU\�VHQLRU��HQG�

TXRWH��PHPEHU�RI�WKH�WUDQVLWLRQ�WHDP�GLUHFWHG�0U��)O\QQ�WR�

FRQWDFW�RIILFLDOV�IURP�IRUHLJQ�JRYHUQPHQWV��LQFOXGLQJ�5XVVLD�WR��

TXRWH��OHDUQ�ZKHUH�HDFK�JRYHUQPHQW�VWRRG�RQ�WKH�UHVROXWLRQ��HQG�

TXRWH��DQG�WR��TXRWH��LQIOXHQFH�WKRVH�JRYHUQPHQWV�WR�GHOD\�WKH�

YRWH�RU�GHIHDW�WKH�UHVROXWLRQ��HQG�TXRWH���

7KDW�VDPH�GD\��0U��)O\QQ�FRQWDFWHG�WKH�DPEDVVDGRU�DERXW�

WKH�YRWH�DQG�LQIRUPHG�KLP�WKDW�WKH�LQFRPLQJ�DGPLQLVWUDWLRQ�ZDV�
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RSSRVHG�WR�WKH�UHVROXWLRQ���+H�UHTXHVWHG�WKDW�5XVVLD�YRWH�DJDLQVW�

RU�GHOD\�WKH�UHVROXWLRQ���

2Q�'HFHPEHU���UG��������0U��)O\QQ�DJDLQ�VSRNH�WR�WKH�

DPEDVVDGRU�ZKR�LQIRUPHG�KLP�WKDW�5XVVLD�ZRXOG�QRW�YRWH�DJDLQVW�

WKH�UHVROXWLRQ�LI�LW�FDPH�WR�D�YRWH���

)RXU���)LQDOO\��0U��)O\QQ�PDGH�IDOVH�VWDWHPHQWV�RU�

RPLVVLRQV�UHJDUGLQJ�KLV�FRQWDFWV�ZLWK�IRUHLJQ�JRYHUQPHQWV��

VSHFLILFDOO\��WKH�5HSXEOLF�RI�7XUNH\��ZKHQ�ILOLQJ�GRFXPHQWV�ZLWK�

WKH�'HSDUWPHQW�RI�-XVWLFH�SXUVXDQW�WR�WKH�)RUHLJQ�$JHQWV�

5HJLVWUDWLRQ�$FW��FRPPRQO\�UHIHUUHG�WR�DV�)$5$���

2Q�0DUFK��WK��������0U��)O\QQ�ILOHG�PXOWLSOH�GRFXPHQWV�

SXUVXDQW�WR�WKH�)RUHLJQ�$JHQWV�5HJLVWUDWLRQ�$FW���,Q�WKH�ILOLQJV��

KH�PDGH�IDOVH�VWDWHPHQWV�RU�RPLVVLRQV�E\�VWDWLQJ�WKDW�KLV�

FRPSDQ\��WKH�)O\QQ�,QWHO�*URXS��,QFRUSRUDWHG�GLG�QRW�NQRZ�ZKHWKHU�

RU�WKH�H[WHQW�WR�ZKLFK�7XUNH\�ZDV�LQYROYHG�LQ�D�SURMHFW�KH�DQG�

KLV�FRPSDQ\�SHUIRUPHG��TXRWH��IRU�WKH�SULQFLSOH�EHQHILW�RI�

7XUNH\��HQG�TXRWH��ZKHQ��LQ�IDFW��7XUNLVK�RIILFLDOV�KDG�

VXSHUYLVHG��DSSURYHG��DQG�GLUHFWHG�WKH�ZRUN�KLV�FRPSDQ\�

SHUIRUPHG��

0U��)O\QQ�DOVR�PDGH�IDOVH�VWDWHPHQWV�E\�VWDWLQJ�WKDW�KLV�

FRPSDQ\
V�7XUNH\�SURMHFW�ZDV��TXRWH��IRFXVHG�RQ�LPSURYLQJ�8�6��

EXVLQHVV�RUJDQL]DWLRQV
�FRQILGHQFH�UHJDUGLQJ�GRLQJ�EXVLQHVV�ZLWK�

7XUNH\��HQG�TXRWH��ZKHQ�WKDW�ZDV�QRW�WKH�SULPDU\�SXUSRVH���

)LQDOO\��0U��)O\QQ�PDGH�D�IDOVH�VWDWHPHQW�WKDW�DQ�RS�HG�KH�

SXEOLVKHG�LQ�WKH�+LOO�RQ�1RYHPEHU��WK�������ZDV�ZULWWHQ�DW�KLV�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

RZQ�LQLWLDWLYH��ZKHQ�LW�ZDV�DFWXDOO\�ZULWWHQ�IRU�7XUNH\
V�EHQHILW�

DW�LWV�GLUHFWLRQ�DQG�XQGHU�LWV�VXSHUYLVLRQ���

$W�WKH�WLPH�WKH�7XUNLVK�RIILFLDOV�ZHUH�GLUHFWLQJ�DQG�

VXSHUYLVLQJ�WKLV�ZRUN��0U��)O\QQ�ZDV�DOVR�VHUYLQJ�DV�D�VHQLRU�

QDWLRQDO�VHFXULW\�RIILFLDO�RQ�WKH�7UXPS�&DPSDLJQ���

:LWK�UHVSHFW�WR�WKH�VHQWHQFLQJ�TXHVWLRQV�WKDW�WKH�&RXUW�

QHHGV�WR�IRFXV�RQ�DQG�UHVROYH�WRGD\��WKH�&RXUW��SXUVXDQW�WR�7LWOH�

����8�6��&RGH�VHFWLRQ������D���WKH�&RXUW�PXVW�LPSRVH�D�VHQWHQFH�

WKDW�LW�ILQHV�VXIILFLHQW�EXW�QRW�JUHDWHU�WKDQ�QHFHVVDU\�WR�

UHIOHFW�WKH�VHULRXVQHVV�RI�WKH�FULPH��DIIRUG�DGHTXDWH�GHWHUUHQFH��

DQG�SURWHFW�WKH�SXEOLF��DPRQJ�RWKHU�WKLQJV���

,Q�GHWHUPLQLQJ�WKH�SDUWLFXODU�VHQWHQFH�WR�EH�LPSRVHG��WKH�

&RXUW�PXVW�FRQVLGHU�VHYHUDO�IDFWRUV�DV�VHW�IRUWK�LQ�7LWOH����8�6��

&RGH������D����7KRVH�IDFWRUV�LQFOXGH��RQH��WKH�QDWXUH�DQG�

FLUFXPVWDQFHV�RI�WKH�RIIHQVH�DQG�WKH�KLVWRU\�DQG�FKDUDFWHULVWLFV�

RI�WKH�GHIHQGDQW��WZR��WKH�QHHG�IRU�WKH�VHQWHQFH�WR�UHIOHFW�WKH�

VHULRXVQHVV�RI�WKH�RIIHQVH��WR�SURPRWH�UHVSHFW�IRU�WKH�ODZ�DQG�

SURYLGH�MXVW�SXQLVKPHQW��WKUHH��WKH�QHHG�IRU�WKH�VHQWHQFH�WR�

DIIRUG�DGHTXDWH�GHWHUUHQFH��IRXU��WKH�QHHG��LI�DQ\��IRU�WKH�

VHQWHQFH�WR�SURWHFW�WKH�SXEOLF�IURP�IXUWKHU�FULPHV�RI�WKH�

GHIHQGDQW��ILYH��WKH�QHHG��LI�DQ\��WR�SURYLGH�WKH�GHIHQGDQW�ZLWK�

FRUUHFWLRQDO�WUHDWPHQW��VL[��WKH�VHQWHQFHV�DYDLODEOH��WKH�

VHQWHQFLQJ�UDQJH��DQG�DQ\�DSSOLFDEOH�SROLF\�VWDWHPHQWV�VHW�IRUWK�

LQ�8QLWHG�6WDWHV�6HQWHQFLQJ�*XLGHOLQHV��VHYHQ��WKH�QHHG�WR�DYRLG�

XQZDUUDQWHG�VHQWHQFH�GLVSDULWLHV�DPRQJ�VLPLODUO\�VLWXDWHG�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

GHIHQGDQWV��DQG�HLJKW��WKH�QHHG��LI�DQ\��WR�SURYLGH�UHVWLWXWLRQ�

WR�YLFWLPV���

7KH�SURFHVV�LV�KLJKO\�LQGLYLGXDOL]HG���$V�VXFK��VRPH�RI�

WKHVH�IDFWRUV�DUH�QRW�UHOHYDQW�LQ�0U��)O\QQ
V�FDVH�DQG�VRPH�

IDFWRUV��LQFOXGLQJ�WKH�VHULRXVQHVV�RI�WKH�FULPH��ZKLFK�WKH�&RXUW�

HPSKDVL]HV��DQG�WKH�KLVWRU\�DQG�FKDUDFWHULVWLFV�RI�WKH�GHIHQGDQW��

ZHLJK�YHU\�KHDYLO\���

7KLV�LV�D�YHU\�VHULRXV�RIIHQVH���$�KLJK�UDQNLQJ�VHQLRU�

RIILFLDO�RI�WKH�JRYHUQPHQW�PDNLQJ�IDOVH�VWDWHPHQWV�WR�WKH�)HGHUDO�

%XUHDX�RI�,QYHVWLJDWLRQ�ZKLOH�RQ�WKH�SK\VLFDO�SUHPLVHV�RI�WKH�

:KLWH�+RXVH���

7KH�&RXUW�ZLOO�DOVR�FRQVLGHU�WKH�GHIHQGDQW
V�DFFHSWDQFH�RI�

UHVSRQVLELOLW\�DQG�KLV�VXEVWDQWLDO�DVVLVWDQFH�LQ�VHYHUDO�

LQYHVWLJDWLRQV���,Q�0U��)O\QQ
V�FDVH��WKH�JRYHUQPHQW�KDV�ILOHG�D�

PRWLRQ�IRU�D�GRZQZDUG�GHSDUWXUH�SXUVXDQW�WR�6HFWLRQ��.����RI�WKH�

6HQWHQFLQJ�*XLGHOLQHV���7KH�PHPRUDQGXP�VWDWHV�WKDW�0U��)O\QQ�

SURYLGHG�VXEVWDQWLDO�DVVLVWDQFH�WR�FHUWDLQ�LQYHVWLJDWLRQV���

:KHQ�WKH�JRYHUQPHQW�ILOHV�VXFK�D�PHPRUDQGXP��WKH�&RXUW�PD\�

GHSDUW����WKH�&RXUW
V�QRW�REOLJDWHG�WR�GR�VR����DQG�VHQWHQFH�WKH�

GHIHQGDQW�WR�D�ORZHU�VHQWHQFH�WKDQ�FRQWHPSODWHG�E\�WKH�

*XLGHOLQHV���,Q�GHWHUPLQLQJ�ZKHWKHU�D�UHGXFWLRQ�LV�ZDUUDQWHG��WKH�

&RXUW�PD\�FRQVLGHU�WKH�VLJQLILFDQFH�DQG�XVHIXOQHVV�RI�WKH�

GHIHQGDQW
V�DVVLVWDQFH��WKH�WUXWKIXOQHVV��FRPSOHWHQHVV��DQG�

UHOLDELOLW\�RI�WKH�GHIHQGDQW
V�DVVLVWDQFH��WKH�QDWXUH�DQG�H[WHQW�

RI�WKH�GHIHQGDQW
V�DVVLVWDQFH��DQ\�JDLQV�RU�LQMXU\�WKH�GHIHQGDQW�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

PD\�KDYH�HQGXUHG�DV�D�UHVXOW�RI�KLV�DVVLVWDQFH��DQG�WKH�

WLPHOLQHVV�RI�WKH�GHIHQGDQW
V�DVVLVWDQFH��DPRQJ�RWKHU�

FRQVLGHUDWLRQV���

0U��)O\QQ
V�WRWDO�RIIHQVH�OHYHO�LV�����$QG�KDYLQJ�QR�RWKHU�

FULPLQDO�KLVWRU\��KLV�FULPLQDO�KLVWRU\�FDWHJRU\�LV�����7KHUHIRUH��

WKH�DSSOLFDEOH�*XLGHOLQH�UDQJH�LV�]HUR�WR�VL[�PRQWKV�RI�

LQFDUFHUDWLRQ�ZLWK�RQH�WR�WKUHH�\HDUV�RI�VXSHUYLVHG�UHOHDVH���

$OO�WKDW�EHLQJ�VDLG��WKH�*XLGHOLQHV��DJDLQ��DUH�DGYLVRU\��

DV�,
YH�VDLG�IRXU��ILYH��VL[�WLPHV���7KH�&RXUW�FRXOG�VHQWHQFH�WKH�

GHIHQGDQW�WR�D�VHQWHQFH�DERYH�RU�EHORZ�WKH�*XLGHOLQHV��

QRWZLWKVWDQGLQJ�DQ\�6HFWLRQ��.����PRWLRQ���

1RZ��,
G�OLNH�WR�KHDU�IURP�WKH�JRYHUQPHQW�ILUVW��DOO�

ULJKW���:RXOG�\RX�FRPH�IRUZDUG��&RXQVHO��WR�WKH�PLFURSKRQH���$QG�

\RXU�FROOHDJXHV�FDQ�MRLQ�\RX�LI�WKH\�ZLVK�WR��ZKDWHYHU���

$QG�DJDLQ��,
P�QRW�LQWHQWLRQDOO\�WU\LQJ�WR�LQWUXGH�RQ�

PDWWHUV�WKDW�VKRXOG�QRW�EH�RQ�WKH�SXEOLF�UHFRUG��VR�,�ZLOO�

UHVSHFW�\RXU�UHVLVWDQFH�WR�DQVZHU�D�TXHVWLRQ��DOO�ULJKW���

,V�0U��)O\QQ�VWLOO�FRRSHUDWLQJ�ZLWK�DQG�SURYLGLQJ�

DVVLVWDQFH�WR�WKH�JRYHUQPHQW"��

05��9$1�*5$&.���<RXU�+RQRU��LW�UHPDLQV�D�SRVVLELOLW\�WKDW�

*HQHUDO�)O\QQ�LV�FRQWLQXLQJ�WR�FRRSHUDWH�ZLWK�WKH�JRYHUQPHQW�DW�

WKLV�WLPH��

7+(�&2857���$OO�ULJKW���,W
V�D�SRVVLELOLW\"��

05��9$1�*5$&.���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���$QG�WKH�UHDVRQ�,�DVN�WKDW�LV�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

EHFDXVH��DV�\RX�NQRZ�DQG�PRVW�SHRSOH�GRQ
W�NQRZ��PRVW�RI�WKHVH�

FRRSHUDWLRQ�DJUHHPHQWV�DUH�FRQGXFWHG�LQ�VHDOHG�FRXUWURRPV��DQG�

WKH�SXEOLF�GRHVQ
W�UHDOO\�NQRZ�D�ORW�DERXW�FRRSHUDWLRQ�HIIRUWV�E\�

LQGLYLGXDOV���$QG�LW
V�IRU�WKDW�UHDVRQ����QRW�IRU�WKDW�UHDVRQ��

EXW�WKH�FRXUWV�DUH�UHOXFWDQW�WR�SURFHHG�WR�VHQWHQFLQJ�XQOHVV�DQG�

XQWLO�FRRSHUDWLRQ�KDV�EHHQ�FRPSOHWHG��PRUH�RIWHQ�WKDQ�QRW��IRU�

FRJHQW�UHDVRQV���%HFDXVH�WKH�&RXUW�ZDQWV�WR�EH�LQ�D�SRVLWLRQ�WR�

IXOO\�HYDOXDWH�VRPHRQH
V�HIIRUWV�WR�DVVLVW�WKH�JRYHUQPHQW���

+DG�,�WDNHQ�WKH�SOHD��,�ZRXOG�KDYH�KDG�D�GLVFXVVLRQ�ZLWK�

0U��)O\QQ�SUREDEO\�DORQJ�WKHVH�OLQHV���,�SUREDEO\�ZRXOG�KDYH�VDLG�

VRPHWKLQJ�OLNH��DV�,�VD\�LQ�HYHU\�FDVH�LQ�ZKLFK�VRPHRQH�LV�

FRRSHUDWLQJ���WKH�PRUH�\RX�DVVLVW�WKH�JRYHUQPHQW��WKH�PRUH�\RX��

DUJXDEO\��KHOS�\RXUVHOI�DW�WKH�WLPH�RI�VHQWHQFLQJ����

1RZ��,�PDNH�QR�SURPLVHV�DERXW�WKDW���,�PHDQ��FRQFHLYDEO\�

WKH�&RXUW�FRXOG�WKDQN�VRPHRQH�DW�WKH�HQG�RI�WKHLU�FRRSHUDWLRQ�

DIWHU�PRQWKV�RU�\HDUV�DQG�VD\��WKDQN�\RX��DQG�VHQWHQFH�VRPHRQH�WR�

WKH�PD[LPXP���,�GRQ
W�UHFDOO�HYHU�GRLQJ�WKDW��EXW�WKDW
V�D�

SRVVLELOLW\��DQG�,�WHOO�SHRSOH�WKDW���%XW�,�ZDQW�SHRSOH�WR�KDYH�

WKH�EHVW�RSSRUWXQLW\�WR�KHOS�WKHPVHOYHV�DW�WKH�WLPH�RI�

VHQWHQFLQJ���7KDW
V�ZK\��PRUH�RIWHQ�WKDQ�QRW��WKH�&RXUW�ZLOO�ZDLW�

XQWLO�WKH�JRYHUQPHQW�VD\V���WKLV�SHUVRQ�LV�ILQLVKHG��WKLV�SHUVRQ�

KDV�WHVWLILHG�LQ�WKH�*UDQG�-XU\��RU��WKHUH�KDYH�EHHQ�SOHDV�RI�

JXLOW\�HQWHUHG��WKHUH
V�QRWKLQJ�HOVH�KH�FDQ�GR�WR�KHOS�XV����

%XW�WKHUH
V�VWLOO�D�OLNHOLKRRG�WKDW�KH�FRXOG�KHOS��WKRXJK��

FRUUHFW"��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

05��9$1�*5$&.���$QG��<RXU�+RQRU��OHW�PH�FODULI\�WKDW�

SRLQW��

7+(�&2857���6XUH��

05��9$1�*5$&.���:KLFK�LV�WKH�GHWHUPLQDWLRQ�RQ�WKH�SDWK�RI�

WKH�JRYHUQPHQW�WR�SURFHHG�LV�IRU�D�QXPEHU�RI�UHDVRQV��ZKLFK�LV��

RQH��EDVHG�RQ�WKH�WRWDOLW\�RI�WKH�DVVLVWDQFH�WKDW�WKH�GHIHQGDQW�

KDG�SURYLGHG�DW�WKDW�SRLQW���:H�EHOLHYH�WKDW�LW�GLG�PHULW�

VXEVWDQWLDO�DVVLVWDQFH�LQ�WKH�ILOLQJ�RI�D�PRWLRQ�IRU�D�GRZQZDUG�

GHSDUWXUH��DQG�ZH�PDGH�D�VXEPLVVLRQ�VXPPDUL]LQJ�WKDW���

5HODWHG�WR�WKDW�LV��EDVHG�RQ�WKH�JRYHUQPHQW
V�YLHZ�RI�QRW�

RQO\�WKH�DVVLVWDQFH�KH�SURYLGHG��EXW�WKH�QDWXUH�RI�WKH�

LQYHVWLJDWLRQV�WKDW�KH�SURYLGHG��WKDW�WKH�GHIHQGDQW�KDG�SURYLGHG�

WKH�YDVW�PDMRULW\�RI�FRRSHUDWLRQ�WKDW�FRXOG�EH�FRQVLGHUHG���$QG�

VR�LQ�RUGHU�WR�IXOO\�LQIRUP�WKH�&RXUW��WKH�&RXUW�ZDV�LQ�D�

SRVLWLRQ�WR�FRQVLGHU�WKH�YDVW�PDMRULW\�RI�QRW�MXVW�WKH�

FRRSHUDWLRQ��EXW�WKH�SRWHQWLDO�EHQHILW�RI�WKDW�FRRSHUDWLRQ���$QG�

ZH
G�OLNH�WR�EULQJ�WR�WKH�&RXUW
V�DWWHQWLRQ�WKDW�ZH�MXVW�KDG�DQ�

LQGLFWPHQW�XQVHDOHG�LQ�WKH�(DVWHUQ�'LVWULFW�RI�9LUJLQLD�FKDUJLQJ�

%LMDQ�5DILHNLDQ�DQG�(NLP�$OSWHNLQ�ZLWK�YDULRXV�YLRODWLRQV��DQG�

WKH�GHIHQGDQW�SURYLGHG�VXEVWDQWLDO�DVVLVWDQFH�WR�WKH�DWWRUQH\V�LQ�

WKH�(DVWHUQ�'LVWULFW�RI�9LUJLQLD�LQ�REWDLQLQJ�WKDW�FKDUJLQJ�

GRFXPHQW��

7+(�&2857���$OO�ULJKW���&RXOG�WKH�GHIHQGDQW�KDYH�EHHQ�

LQGLFWHG�LQ�WKDW�LQGLFWPHQW"��&RXOG�KH�KDYH�EHHQ�FKDUJHG�LQ�WKDW�

LQGLFWPHQW"��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

05��9$1�*5$&.���$QG��<RXU�+RQRU��WKH�DQVZHU�LV�\HV��DQG�

WKH�UHDVRQ�IRU�WKDW�LV�WKDW�LQ�WKH�6WDWHPHQW�RI�2IIHQVH�LQ�WKLV�

FDVH��WKH�GHIHQGDQW�UHIHUV�WR�IDOVH�VWDWHPHQWV�LQ�WKDW�)$5$�

ILOLQJ�WKDW�DUH�SDUW�RI�WKH�LQGLFWPHQW�ILOHG�LQ�WKH�(DVWHUQ�

'LVWULFW�RI�9LUJLQLD��

7+(�&2857���$OO�ULJKW���$QG�,�FDQ�DVVXPH�WKDW�WKH�SHUVRQ�

LGHQWLILHG�DV��$��LV�WKH�GHIHQGDQW��FRUUHFW��RU�ZRXOG�\RX�UDWKHU�

QRW�PHQWLRQ�WKDW"��

05��9$1�*5$&.���<RXU�+RQRU��KDYLQJ�QRW�FRQIHUUHG�ZLWK�

DWWRUQH\V�IURP�WKH�(DVWHUQ�'LVWULFW�RI�9LUJLQLD����,�MXVW�ZDQW�WR�

EH�VHQVLWLYH�DERXW����

7+(�&2857���,�WKLQN�WKDW
V�IDLU���,�WKLQN�WKDW
V�IDLU���

<RXU�DQVZHU�LV�KH�FRXOG�KDYH�EHHQ�FKDUJHG�LQ�WKDW�LQGLFWPHQW��

05��9$1�*5$&.���<HV��<RXU�+RQRU��

7+(�&2857���$QG�WKDW�ZRXOG�KDYH�EHHQ����ZKDW
V�WKH�

H[SRVXUH�LQ�WKDW�LQGLFWPHQW�LI�VRPHRQH�LV�IRXQG�JXLOW\"��

05��9$1�*5$&.���<RXU�+RQRU��,�EHOLHYH��LI�\RX
OO�JLYH�PH�D�

PRPHQW��,�EHOLHYH�LW�ZDV�D�FRQVSLUDF\�����8�6�&�������ZKLFK�,�

EHOLHYH�LV�D�ILYH�\HDU�RIIHQVH���,W�ZDV�D�YLRODWLRQ�RI����8�6�&��

�����ZKLFK�LV�HLWKHU�D�ILYH��RU�WHQ�\HDU�RIIHQVH��DQG�IDOVH�

VWDWHPHQWV����XQGHU�WKRVH�IDOVH�VWDWHPHQWV��QRZ�WKDW�,�WKLQN�

DERXW�LW��<RXU�+RQRU��SHUWDLQ�WR�(NLP�$OSWHNLQ��DQG�,�GRQ
W�

EHOLHYH�WKH�GHIHQGDQW�KDG�H[SRVXUH�WR�WKH�IDOVH�VWDWHPHQWV�RI�

WKDW�LQGLYLGXDO���

7+(�&2857���&RXOG�WKH�VHQWHQFHV�KDYH�EHHQ�UXQ�FRQVHFXWLYH�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

WR�RQH�DQRWKHU"��

05��9$1�*5$&.���,�EHOLHYH�VR�

7+(�&2857���6R�WKH�H[SRVXUH�ZRXOG�KDYH�EHHQ�JUDYH��WKHQ��

ZRXOG�KDYH�EHHQ����LW�ZRXOG�KDYH�EHHQ����H[SRVXUH�WR�0U��)O\QQ�

ZRXOG�KDYH�EHHQ�VLJQLILFDQW�KDG�KH�EHHQ�LQGLFWHG"��

05��9$1�*5$&.���<HV���$QG��<RXU�+RQRU��LI�,�PD\�MXVW�

FODULI\���7KDW
V�VLPLODU�WR�WKH�H[SRVXUH�IRU�SOHDGLQJ�JXLOW\�WR�

���8�6�&��������

7+(�&2857���5LJKW���([DFWO\���,
P�QRW�PLQLPL]LQJ�WKDW�DW�

DOO���,W
V�D�ILYH�\HDU�IHORQ\��

05��9$1�*5$&.���<HV��<RXU�+RQRU���

7+(�&2857���([FXVH�PH�RQH�VHFRQG���

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���<HV��&RXQVHO��

05��9$1�*5$&.���<RXU�+RQRU��,
G�FODULI\�WKDW�WKH�PD[LPXP�

SHQDOW\�IRU����8�6�&������LV�D�WHQ�\HDU�IHORQ\�DQG�ILYH�\HDUV����

7+(�&2857���7HQ�\HDUV���$OO�ULJKW���7KDQN�\RX���

,�ZDQW�WR�WKDQN�\RX�DW�WKLV�SRLQW���,
P�JRLQJ�WR�LQYLWH�

0U��)O\QQ�EDFN�DW�WKLV�SRLQW�DQG�KLV�DWWRUQH\V���7KDQN�\RX��

&RXQVHO���

6R��DW�WKLV�SRLQW�\RX
YH�SDLG�DWWHQWLRQ�WR�ZKDW�WKH�

DWWRUQH\�VDLG��0U��)O\QQ��FRUUHFW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU���

7+(�&2857���,�ZDQW�WR�HQVXUH�WKDW�\RX�ZDQW�WR�PRYH�IRUZDUG�

WRGD\�ZLWK�VHQWHQFLQJ���7KH�JRYHUQPHQW
V�SXEOLFO\�ILOHG�$GGHQGXP�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

LQ�$LG�RI�6HQWHQFLQJ��TXRWH��VHHNV�WR�SURYLGH�D�FRPSUHKHQVLYH�

GHVFULSWLRQ�RI�WKH�EHQHILW�WKH�JRYHUQPHQW�KDV�WKXV�IDU�REWDLQHG�

IURP�\RXU�VXEVWDQWLDO�DVVLVWDQFH��HQG�TXRWH��EXW�FDXWLRQV�WKDW�

VRPH�RI�WKDW�EHQHILW�PD\�QRW�EH�IXOO\�UHDOL]HG�DW�WKLV�WLPH��HQG�

TXRWH��DQG�WKDW
V�QRW�GLIIHUHQW�IURP�ZKDW�FRXQVHO�MXVW�VDLG���

7KHUH�FRXOG�EH�D�QHHG�IRU�IXUWKHU�FRRSHUDWLRQ�IURP�\RX���'LG�\RX�

XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���,�EHOLHYH�,�XQGHUVWDQG�WKDW��\HV��<RXU�

+RQRU��

7+(�&2857���$OO�ULJKW���$QG�,�GRQ
W�NQRZ�ZKDW�WKDW�FRXOG�

EH��EXW�,�DFFHSW�WKH�JRYHUQPHQW
V�UHSUHVHQWDWLRQV��DQG�LW�FRXOG�

LQYROYH�WKDW�FDVH�LQ�9LUJLQLD��LW�FRXOG�LQYROYH�RWKHU�PDWWHUV�IRU�

ZKLFK�\RX
YH�VSRNHQ�ZLWK�WKH�JRYHUQPHQW��EHFDXVH�\RX
YH�KDG����

LQWHUYLHZV�ZLWK�WKH�JRYHUQPHQW��FRUUHFW"

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���

<RX
YH�DVNHG�WR�SURFHHG�WR�VHQWHQFLQJ�DW�WKLV�WLPH�DQG�IRU�

WKH�&RXUW�WR�DVVHVV�\RXU�FRRSHUDWLRQ�DQG�VXEVWDQWLDO�DVVLVWDQFH�

DQG�ZKDW�LPSDFW�WKDW�ZLOO�KDYH�RQ�WKH�&RXUW
V�VHQWHQFLQJ��DQG�

WKDW
V�\RXU�GHVLUH��WR�SURFHHG�ZLWK�VHQWHQFLQJ�WRGD\��FRUUHFW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���<RX
YH�KHDUG�PH�VD\�WKDW�

VHQWHQFLQJ�D�FRRSHUDWLQJ�GHIHQGDQW�EHIRUH�FRRSHUDWLRQ�KDV�HQGHG�

LV�UHOHYDQW��LV�UDUH���1RUPDOO\��WKHVH�GLVFXVVLRQV�ZH
UH�KDYLQJ�

QRZ�DUH�KHOG�LQ�VHDOHG�FRXUWURRPV�ZLWK�SHRSOH��DQG�PRUH�RIWHQ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

WKDQ�QRW��,�PD\�ZHLJK�LQ�DQG�VD\���OHW
V�ZDLW�EHFDXVH�PRUH�LV�

H[SHFWHG�RI�WKLV�GHIHQGDQW���DQG��DUJXDEO\���KH�RU�VKH�VKRXOG�

KDYH�D�FKDQFH�WR�DUJXH�IRU�WKH�IXOO�EHQHILW�RI�WKDW�DVVLVWDQFH����

$QG�LW
V�RQO\�IDLU�EHFDXVH�WKH�&RXUW
V�QRW�ERXQG�E\�WKH�

UHFRPPHQGDWLRQV���7KH�&RXUW�KDV�WR�EH�LQ�D�SRVLWLRQ�WR�VD\���,�

FDQ�FRQVLGHU�HYHU\WKLQJ�QRZ��WKH�IXOO�H[WHQW�RI�D�GHIHQGDQW
V�

FRRSHUDWLRQ����

,�FDQ
W�GR�WKDW�LQ�\RXU�FDVH�EHFDXVH��DUJXDEO\��\RX�FRXOG�

EH�UHTXLUHG�WR�SURYLGH�PRUH�FRRSHUDWLRQ�WR�WKH�JRYHUQPHQW���'R�

\RX�XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���6R��LI�\RX�SURFHHG�WR�VHQWHQFLQJ�WRGD\��ZKLFK�

LV�\RXU�SUHURJDWLYH�DQG�RQO\�\RXUV��WKH�&RXUW�ZLOO�KDYH�WR�LPSRVH�

D�VHQWHQFH�ZLWKRXW�IXOO\�XQGHUVWDQGLQJ�WKH�WUXH�H[WHQW�DQG�QDWXUH�

RI�\RXU�DVVLVWDQFH���'R�\RX�XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���,I�\RX�ZDQW�WR�SRVWSRQH�WKLV�DQG�FRPH�EDFN�DW�

VRPH�ODWHU�SRLQW����DQG�,�GRQ
W�NQRZ�ZKDW�WKDW�ODWHU�SRLQW�ZLOO�

EH����WKDW
V�ILQH�ZLWK�PH���%HFDXVH�DW�WKDW�WLPH�,�FDQ�VD\�WKH�

ERRN�LV�FORVHG��WKH�JRYHUQPHQW�LV�VDWLVILHG��WKHUH
V�QRWKLQJ�HOVH�

WKDW�0U��)O\QQ�FDQ�GR��DQG�,�FDQ�HYDOXDWH�HYHU\WKLQJ�WKDW�\RX
YH�

GRQH�RU�QRW�GRQH���

,�KDYH�WR�FDXWLRQ�\RX��0U��)O\QQ��WKDW�WKH�VHQWHQFH�WKH�

&RXUW�LPSRVHV�WRGD\��LI�VHQWHQFLQJ�SURFHHGV��PD\�QRW�EH�WKH�

VHQWHQFH�WKDW�\RX�ZRXOG�UHFHLYH�DIWHU�\RXU�FRRSHUDWLRQ�HQGV���,�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

GRQ
W�NQRZ�WKDW�WR�EH�D�IDFW���,�GRQ
W�NQRZ���,�PHDQ��ZKR�NQRZV"��

,�GRQ
W�KDYH�WKH�SURYHUELDO�FU\VWDO�EDOO��EXW�,�DOZD\V�DSSURDFK�

VHQWHQFLQJ�ZLWK�DQ�RSHQ�PLQG��DQG�,
P�IXOO\�SUHSDUHG�WR�OLVWHQ�WR�

WKH�DWWRUQH\V�DQG�WKH�GHIHQGDQW�DQG�FRQVLGHU�WKH�IXOO�H[WHQW�RI�

VRPHRQH
V�FRRSHUDWLRQ���

,Q�RWKHU�ZRUGV��WKH�&RXUW�OLNHV�WR�EH�LQ�D�SRVLWLRQ�WR�VD\�

WKHUH
V�QRWKLQJ�HOVH�WKLV�GHIHQGDQW�FDQ�GR�WR�KHOS�WKH�8QLWHG�

6WDWHV�RI�$PHULFD���+H
V�GRQH�HYHU\WKLQJ�WKDW�KH�FDQ�GR���$QG�

WKHQ�WKH�&RXUW�IRFXVHV�RQ�ZKDW�LPSDFW�WKDW�KDV�XQGHU�WKH�DGYLVRU\�

*XLGHOLQHV���

,
P�JRLQJ�WR�EH�IUDQN�ZLWK�\RX���7KLV�FULPH�LV�YHU\�

VHULRXV���$V�,�VWDWHG��LW�LQYROYHV�IDOVH�VWDWHPHQWV�WR�WKH�

)HGHUDO�%XUHDX�RI�,QYHVWLJDWLRQ�DJHQWV�RQ�WKH�SUHPLVHV�RI�WKH�

:KLWH�+RXVH��LQ�WKH�:KLWH�+RXVH�LQ�WKH�:HVW�:LQJ�E\�D�KLJK��

UDQNLQJ�VHFXULW\�RIILFHU�ZLWK��XS�WR�WKDW�SRLQW��KDG�DQ�

XQEOHPLVKHG�FDUHHU�RI�VHUYLFH�WR�KLV�FRXQWU\���7KDW
V�D�YHU\�

VHULRXV�RIIHQVH���

<RX�NQRZ��,
P�JRLQJ�WR�WDNH�LQWR�FRQVLGHUDWLRQ�WKH����

\HDUV�RI�PLOLWDU\�VHUYLFH�DQG�VDFULILFH��DQG�,
P�JRLQJ�WR�WDNH�

LQWR�FRQVLGHUDWLRQ�WKH�VXEVWDQWLDO�DVVLVWDQFH�RI�VHYHUDO�

RQJRLQJ����VHYHUDO�RQJRLQJ�LQYHVWLJDWLRQV��EXW�,
P�JRLQJ�WR�DOVR�

WDNH�LQWR�FRQVLGHUDWLRQ�WKH�DJJUDYDWLQJ�FLUFXPVWDQFHV��DQG�WKH�

DJJUDYDWLQJ�FLUFXPVWDQFHV�DUH�VHULRXV���1RW�RQO\�GLG�\RX�OLH�WR�

WKH�)%,��EXW�\RX�OLHG�WR�VHQLRU�RIILFLDOV�LQ�WKH�7UXPS�7UDQVLWLRQ�

7HDP�DQG�$GPLQLVWUDWLRQ���7KRVH�OLHV�FDXVHG�WKH�WKHQ�9LFH�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

3UHVLGHQW�(OHFW��LQFRPLQJ�&KLHI�RI�6WDII��DQG�WKHQ�3UHVV�

6HFUHWDU\�WR�OLH�WR�WKH�$PHULFDQ�SHRSOH���0RUHRYHU��\RX�OLHG�WR�

WKH�)%,�DERXW�WKUHH�GLIIHUHQW�WRSLFV��DQG�\RX�PDGH�WKRVH�IDOVH�

VWDWHPHQWV�ZKLOH�\RX�ZHUH�VHUYLQJ�DV�WKH�1DWLRQDO�6HFXULW\�

$GYLVRU��WKH�3UHVLGHQW�RI�WKH�8QLWHG�6WDWHV
�PRVW�VHQLRU�QDWLRQDO�

VHFXULW\�DLG���,�FDQ
W�PLQLPL]H�WKDW���

7ZR�PRQWKV�ODWHU�\RX�DJDLQ�PDGH�IDOVH�VWDWHPHQWV�LQ�

PXOWLSOH�GRFXPHQWV�ILOHG�SXUVXDQW�WR�WKH�)RUHLJQ�$JHQWV�

5HJLVWUDWLRQ�$FW���6R��DOO�DORQJ�\RX�ZHUH�DQ�XQUHJLVWHUHG�DJHQW�

RI�D�IRUHLJQ�FRXQWU\��ZKLOH�VHUYLQJ�DV�WKH�1DWLRQDO�6HFXULW\�

$GYLVRU�WR�WKH�3UHVLGHQW�RI�WKH�8QLWHG�6WDWHV���

,�PHDQ��DUJXDEO\��WKDW�XQGHUPLQHV�HYHU\WKLQJ�WKLV�IODJ�

RYHU�KHUH�VWDQGV�IRU��LQGLFDWLQJ����$UJXDEO\��\RX�VROG�\RXU�

FRXQWU\�RXW���7KH�&RXUW
V�JRLQJ�WR�FRQVLGHU�DOO�RI�WKDW���,�

FDQQRW�DVVXUH�\RX�WKDW�LI�\RX�SURFHHG�WRGD\�\RX�ZLOO�QRW�UHFHLYH�

D�VHQWHQFH�RI�LQFDUFHUDWLRQ���%XW�,�KDYH�WR�DOVR�WHOO�\RX�WKDW�DW�

VRPH�SRLQW��LI�DQG�ZKHQ�WKH�JRYHUQPHQW�VD\V�\RX
YH�FRQFOXGHG�ZLWK�

\RXU�FRRSHUDWLRQ��\RX�FRXOG�EH�LQFDUFHUDWHG���

,W�FRXOG�EH�WKDW�DQ\�VHQWHQFH�RI�LQFDUFHUDWLRQ�LPSRVHG�

DIWHU�\RXU�IXUWKHU�FRRSHUDWLRQ�LV�FRPSOHWHG�ZRXOG�EH�IRU�OHVV�

WLPH�WKDQ�D�VHQWHQFH�PD\�EH�WRGD\���,�FDQ
W�PDNH�DQ\�JXDUDQWHHV��

EXW�,
P�QRW�KLGLQJ�P\�GLVJXVW��P\�GLVGDLQ�IRU�WKLV�FULPLQDO�

RIIHQVH���

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���%XW�LW
V�\RXU�FDOO��0U��)O\QQ���,
P�MXVW�EHLQJ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

XS�IURQW�ZLWK�\RX��DV�,�ZRXOG�ZLWK�DQ\RQH�HOVH��DQG�HYHU\RQH�ZKR�

NQRZV�PH�NQRZV�WKDW���,I�\RX�ZDQW�WR�SURFHHG�WR�VHQWHQFLQJ�WRGD\��

,�FDQ
W�SURPLVH�DQ\WKLQJ�RWKHU�WKDQ�,
OO�JLYH�IXOO�FRQVLGHUDWLRQ�

WR�DQ\WKLQJ�\RX�ZLVK�WR�VD\��LI�\RX�ZDQW�WR�VD\�DQ\WKLQJ�DW�DOO���

<RX�PD\�VD\���-XGJH��P\�ODZ\HUV�KDYH�VDLG�HYHU\WKLQJ�SRVVLEOH���,�

GRQ
W�ZDQW�WR�VD\�DQ\WKLQJ����,�ZRXOG�QRW�KROG�WKDW�DJDLQVW�\RX��

VLU���'R�\RX�XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��VLU��

7+(�&2857���%XW�LI�\RX�ZDQW�VRPH�PRUH�WLPH�DQG�WR�FRPH�

EDFN�ODWHU�DIWHU�LW
V�FOHDU�WKDW�\RX
YH�GRQH�HYHU\WKLQJ�\RX�

SRVVLEO\�FDQ�IRU�WKH�8QLWHG�6WDWHV�RI�$PHULFD��,
P�JRLQJ�WR�JUDQW�

WKDW�UHTXHVW���

1RZ��LI�\RX�ZRXOG�OLNH�WR�WDNH�D�UHFHVV�QRZ�DQG�WDON�WR�

\RXU�DWWRUQH\V��,
P�KDSS\�WR�DFFRPPRGDWH�\RX�LQ�WKDW�UHJDUG�DV�

ZHOO���:RXOG�\RX�OLNH�WR�GR�WKDW"��

7+(�'()(1'$17���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���)DLU�HQRXJK���:K\�GRQ
W�\RX�KDYH�D�

VHDW���/HW�PH�DVN�WKH�JRYHUQPHQW�D�IHZ�PRUH�TXHVWLRQV�WKDW�,�ZDQW�

\RX�WR�FRQVLGHU�DV�ZHOO���

&RXQVHO���$QG�WKHVH�DUH�TXHVWLRQV����DQVZHUV�WR�ZKLFK�WKH�

&RXUW
V�JRLQJ�WR�FRQVLGHU�LQ�DWWHPSWLQJ�WR�GHWHUPLQH�DQ�

DSSURSULDWH�VHQWHQFH���7KH�FRQYHUVDWLRQ�ZLWK�WKH�5XVVLDQ�

DPEDVVDGRU�LQ�'HFHPEHU��LV�WKDW�D�YLRODWLRQ�RI�ODZ"��

05��9$1�*5$&.���<RXU�+RQRU����

7+(�&2857���,�KDWH�WR�EH�VR�EOXQW���&RXOG�KH�KDYH�EHHQ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

FKDUJHG�ZLWK�D�FULPLQDO�RIIHQVH"��

05��9$1�*5$&.���/HW�PH�DQVZHU�WZR�ZD\V��

7+(�&2857���2ND\��

05��9$1�*5$&.���:KLFK�LV�WKH�IDFWV�FRXOG�SRWHQWLDOO\��

SRWHQWLDOO\�VXSSRUW�D�YLRODWLRQ�RI�WKH�/RJDQ�$FW��ZKLFK�,�WKLQN�

LV��SHUKDSV��ZKDW�WKH�&RXUW�LV�UHIHUULQJ�WR�

7+(�&2857���,V�WKDW�WKH�$FW�WKDW�QR�RQH�KDV�HYHU�EHHQ�

SURVHFXWHG�XQGHU"��

05��9$1�*5$&.���7KDW
V�ULJKW��ZKLFK�LV�ZK\�,�ZDQW�WR�EH�

FOHDU�LQ�WHUPV�RI�WKH�JRYHUQPHQW
V�FRQVLGHUDWLRQ�RI�SRWHQWLDO�

FKDUJHV�DJDLQVW�*HQHUDO�)O\QQ���7KDW�LV�QRW�RQH�RI�WKH�FKDUJHV�

WKDW�WKH�JRYHUQPHQW�ZDV�FRQVLGHULQJ�LQ�LWV�LQWHUIDFLQJ�ZLWK����

7+(�&2857���)DLU�HQRXJK���*RRG���7KDW
V�WKH�DQVZHU�,�

ZDQWHG���:HUH�WKHUH�RWKHU�FKDUJHV�WKDW�FRXOG�KDYH�EHHQ�EURXJKW�

DJDLQVW�0U��)O\QQ��2WKHU�WKDQ�)$5$�YLRODWLRQV��IDOVH�VWDWHPHQWV"��

,
P�QRW�PLQLPL]LQJ�HLWKHU�RQH�RI�WKRVH���

05��9$1�*5$&.���7KH�JRYHUQPHQW
V�6WDWHPHQW�RI�2IIHQVH�

UHSUHVHQWV�D�UHSUHVHQWDWLRQ�RI�WKH�XQODZIXO�DFWLYLW\�WKDW�WKH�

JRYHUQPHQW�ZDV����EHOLHYHV�WKDW�WKH�GHIHQGDQW�FRPPLWWHG�LQ�WHUPV�

RI�EH\RQG�D�UHDVRQDEOH�GRXEW���$QG�LQ�WHUPV�RI�RWKHU�RIIHQVHV��

WKH\�ZHUH�QRW�VRUW�RI�LQ�FRQVLGHUDWLRQ�LQ�RXU�LQWHUIDFLQJ�ZLWK�

WKH�GHIHQGDQW��

7+(�&2857���$OO�ULJKW���,�UHDOO\�GRQ
W�NQRZ�WKH�DQVZHU�WR�

WKLV�TXHVWLRQ��EXW�JLYHQ�WKH�IDFW�WKDW�WKH�WKHQ�3UHVLGHQW�RI�WKH�

8QLWHG�6WDWHV�LPSRVHG�VDQFWLRQV�DJDLQVW�5XVVLD�IRU�LQWHUIHULQJ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

ZLWK�IHGHUDO�HOHFWLRQV�LQ�WKLV�FRXQWU\��LV�WKHUH�DQ�RSLQLRQ�DERXW�

WKH�FRQGXFW�RI�WKH�GHIHQGDQW�WKH�IROORZLQJ�GD\V�WKDW�ULVHV�WR�WKH�

OHYHO�RI�WUHDVRQRXV�DFWLYLW\�RQ�KLV�SDUW"��

05��9$1�*5$&.���7KH�JRYHUQPHQW�GLG�QRW�FRQVLGHU����,�

VKRXOGQ
W�VD\����,�VKRXOGQ
W�VD\�GLG�QRW�FRQVLGHU��EXW�LQ�WHUPV�

RI�WKH�HYLGHQFH�WKDW�WKH�JRYHUQPHQW�KDG�DW�WKH�WLPH��WKDW�ZDV�QRW�

VRPHWKLQJ�WKDW�ZH�ZHUH�FRQVLGHULQJ�LQ�WHUPV�RI�FKDUJLQJ�WKH�

GHIHQGDQW���

7+(�&2857���$OO�ULJKW���+\SRWKHWLFDOO\��FRXOG�KH�KDYH�EHHQ�

FKDUJHG�ZLWK�WUHDVRQ"�

05��9$1�*5$&.���<RXU�+RQRU��,�ZDQW�WR�EH�FDUHIXO�ZKDW�,�

UHSUHVHQW��

7+(�&2857���6XUH��

05��9$1�*5$&.���$QG�QRW�KDYLQJ�WKDW�LQIRUPDWLRQ�LQ�IURQW�

RI�PH�DQG�EHFDXVH�LW
V�VXFK�D�VHULRXV�TXHVWLRQ��,
P�KHVLWDQW�WR�

DQVZHU�LW��HVSHFLDOO\�EHFDXVH�,�WKLQN�LW
V�GLIIHUHQW�WKDQ�DVNLQJ�

LI�KH�FRXOG�EH�FKDUJHG�XQGHU�)$5$�RU�LI�WKHUH�ZHUH�RWKHU������

YLRODWLRQV��IRU�H[DPSOH���

7+(�&2857���7KH�JRYHUQPHQW�ILOHG�D�VHQWHQFLQJ�PHPRUDQGXP�

LQ�ZKLFK�LW�UHFRPPHQGHG�VHQWHQFLQJ�DW�WKH�ORZ�HQG�RI�WKH�

*XLGHOLQHV��LQFOXGLQJ�SUREDWLRQ���6XEVHTXHQW�WKHUHWR��WKH�

JRYHUQPHQW�ILOHG�LWV�UHSO\��ZKLFK�GLG�QRW�LQFOXGH�WKH�ODQJXDJH�

�LQFOXGLQJ�SUREDWLRQ����1RZ��,
P�JRLQJ�WR�DVVXPH�WKDW�ZDV�

LQWHQWLRQDO��

05��9$1�*5$&.���<RXU�+RQRU��WKDQN�\RX�IRU�WKH�RSSRUWXQLW\�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

WR�FODULI\���7KH�JRYHUQPHQW
V�UHFRPPHQGDWLRQ�LV�WKDW�D�VHQWHQFH�

DW�WKH�ORZ�HQG�RI�WKH�*XLGHOLQH�UDQJH�LV�DSSURSULDWH�DQG�

ZDUUDQWHG�SHULRG���$QG��LQ�IDFW��WKH�FRQFOXVLRQ�RI�WKH�

JRYHUQPHQW
V�VHQWHQFLQJ�PHPR�VWDWHV�WKDW�YHU\�SRLQW���7KH�

FODULILFDWLRQ�LQ�WKDW�RSHQLQJ�SDUDJUDSK�RI��LQFOXGLQJ�D�WHUP�RI�

QR�LQFDUFHUDWLRQ��ZDV�WR�UHSUHVHQW�WKDW�ZKHQ�ZH�VD\��ORZ�HQG�RI�

WKH�*XLGHOLQH�UDQJH���WKDW��LQ�IDFW��FRXOG�LQFOXGH�D�WHUP�RI�QR�

LQFDUFHUDWLRQ���$QG�LQ�SDUWLFXODU��LW�ZDV�WR�GLVWLQJXLVK�VRPH�

RWKHU�UHSUHVHQWDWLRQV�WKDW�WKH�6SHFLDO�&RXQVHO
V�2IILFH�KDG�PDGH�

LQ�RWKHU�FDVHV�LQ�ZKLFK�WKHUH�ZDV�D�VSHFLILF�UHFRPPHQGDWLRQ�IRU�D�

WHUP�RI�LQFDUFHUDWLRQ���6R�LW�ZDV�PHDQW�WR�FODULI\�WKH�SRVLWLRQ�

IURP�WKH�EHJLQQLQJ��LQFOXGLQJ�LQ�LWV�UHSO\��ZDV�LQWHQGHG�WR�EH�

FRQVLVWHQW���

7+(�&2857���$OO�ULJKW���6R��WKHUH�ZDV�DQ�LQWHQWLRQ�WR�EH�

FRQVLVWHQW��WKHQ"��

05��9$1�*5$&.���<HV��\HV���7KH�JRYHUQPHQW
V�UHSUHVHQWDWLRQ�

WKDW�D�VHQWHQFH�DW�WKH�ORZ�HQG�RI�WKH�*XLGHOLQH�UDQJH�LV�

ZDUUDQWHG���

7+(�&2857���$OO�ULJKW���7KH�SRLQWV�UDLVHG�E\�0U��)O\QQ�LQ�

KLV�VHQWHQFLQJ�PHPRUDQGXP�FRQFHUQHG�WKH�&RXUW���'R�\RX�KDYH�DQ�

RSLQLRQ�DV�WR�ZKHWKHU�KH
V�IRUIHLWHG�WKH�DGMXVWPHQW�SRLQWV�IRU�

DFFHSWDQFH�RI�UHVSRQVLELOLW\�E\�UDLVLQJ�TXHVWLRQV�DERXW�WKH�

FLUFXPVWDQFHV�VXUURXQGLQJ�KLV�LQWHUYLHZ�ZLWK�WKH�)%,�DJHQWV�RQ�

-DQXDU\�WKH���WK"��

05��9$1�*5$&.���<RXU�+RQRU��ZH�EHOLHYH�WKDW�KH�KDV�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

DFFHSWHG�UHVSRQVLELOLW\��QRW�MXVW�IURP�KLV�VWDWHPHQWV�WR�WKH�

&RXUW�WRGD\��EXW�WKURXJKRXW�WKH�SURFHHGLQJV��LQFOXGLQJ�WKH�

VWDWHPHQWV�KH�PDGH�XQGHU�RDWK�LQ�IURQW�RI�-XGJH�&RQWUHUDV�WKDW�KH�

KDV�DFFHSWHG�UHVSRQVLELOLW\�DQG�DFNQRZOHGJHV�WKDW�KLV�IDOVH�

VWDWHPHQWV�ZHUH�NQRZLQJ�DQG�ZLOOIXO��

7+(�&2857���$OO�ULJKW���%HFDXVH�LQ�\RXU�PHPR�\RX�VD\�

�DVVXPLQJ�KH�FRQWLQXHV�WR�DFFHSW�UHVSRQVLELOLW\����6R��ZDV�WKHUH�

VRPH�GRXEW�LQ�\RXU�PLQG�WKDW�KH�ZDV�ZDYHULQJ�RQ�DFFHSWDQFH"��

05��9$1�*5$&.���<RXU�+RQRU��WKRXJK�WKH�JRYHUQPHQW�

LQWHUSUHWHG�WKH�GHIHQGDQW
V�VXEPLVVLRQ�LQ�WKH�ZD\�WKDW�LW�ZDV�

SUHVHQWHG�WR�WKH�&RXUW��ZKLFK�LV�WR�LGHQWLI\�GLVWLQJXLVKLQJ�

FKDUDFWHULVWLFV�WR�WZR�RWKHU�PDWWHUV�WKDW�WKH�6SHFLDO�&RXQVHO
V�

2IILFH�KDG�SURVHFXWHG��LW�ZDV�DOVR�DZDUH�RI�WKH�SRWHQWLDO�

LPSOLFDWLRQV�WKDW�WKH�PHPRUDQGXP�KDG�PDGH�DQG�ZDQWHG�WR�FODULI\�

XQGHU�QR�XQFHUWDLQ�WHUPV�LWV�SRVLWLRQ�WKDW�WKRVH�ZHUH�QRW�

PLWLJDWLQJ�FLUFXPVWDQFHV�LQ�DQ\�ZD\��DQG�LV�VDWLVILHG�ERWK�LQ�

WHUPV�RI�WKH�UHSUHVHQWDWLRQV�WKH�GHIHQVH�FRXQVHO�KDV�PDGH�DQG�KLV�

VWDWHPHQWV�WRGD\�WKDW�ZH�GR�QRW�GRXEW�WKDW�KH�KDV�DFFHSWHG�

UHVSRQVLELOLW\��

7+(�&2857���$OO�ULJKW���([FXVH�PH�RQH�VHFRQG��&RXQVHO���

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���<HV��&RXQVHO���

05��9$1�*5$&.���1R��<RXU�+RQRU��

7+(�&2857���1RWKLQJ�IXUWKHU"��$OO�ULJKW���,
P�JRLQJ�WR����

DW�0U��)O\QQ
V�UHTXHVW��,
P�JRLQJ�WR�JLYH�WKHP�D����ZH
UH�JRLQJ�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

WR�WDNH�D�UHFHVV���,�FDQ�QHYHU�VHH�WKDW�FORFN�EHFDXVH�WKHUH
V�D�

JODUH�RQ�WKDW�FORFN�WKHUH���,W
V���������8QWLO���������:LOO�WKDW�

EH�HQRXJK�WLPH"�

05��.(/1(5���<HV��<RXU�+RQRU��

7+(�&2857���'R�\RX�KDYH�DQ\�RWKHU�TXHVWLRQV�WKDW�\RX�ZDQW�

WR�DVN�PH�EHIRUH�ZH�WDNH�D�UHFHVV"��

05��.(/1(5���1RW�DW�WKLV�WLPH��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���$Q\�TXHVWLRQV��&RXQVHO"��

05��9$1�*5$&.���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���7KH�&RXUW�ZLOO�VWDQG�LQ�UHFHVV�

XQWLO���������7KHUH
V�QR�QHHG�WR�VWDQG���

7+(�&2857���0DUVKDO�5XIILQ���7KHUH
V�D�URRP�DYDLODEOH�IRU�

\RX�WR�VSHDN�SULYDWHO\�ZLWK�\RXU�FOLHQW��&RXQVHO��DQG�0DUVKDO�

5XIILQ�ZLOO�DFFRPPRGDWH�\RX���7KDQN�\RX���

�7KHUHXSRQ��D�UHFHVV�LQ�WKH�SURFHHGLQJV�RFFXUUHG�IURP�

������S�P��XQWLO�������S�P���

7+(�&2857���$OO�ULJKW���7KDQN�\RX��

7+(�&28575220�&/(5.���<RXU�+RQRU��UHVXPLQJ�&ULPLQDO�&DVH�

��������8QLWHG�6WDWHV�RI�$PHULFD�YHUVXV�0LFKDHO�)O\QQ���

7+(�&2857���$OO�ULJKW���,�MXVW�ZDQW�WR�DVN�D�FRXSOH�RI�

TXHVWLRQV���7KLV�LV�GLUHFWHG�WR�HLWKHU�JRYHUQPHQW�FRXQVHO�RU�

GHIHQVH�FRXQVHO���,�PDGH�D�VWDWHPHQW�DERXW�0U��)O\QQ�DFWLQJ�DV�D�

IRUHLJQ�DJHQW�ZKLOH�VHUYLQJ�LQ�WKH�:KLWH�+RXVH���,�PD\�KDYH�

PLVVSRNHQ���'RHV�WKDW�QHHG�WR�EH�FRUUHFWHG"��

05��9$1�*5$&.���<HV��<RXU�+RQRU��WKDW�ZRXOG�EH�FRUUHFW��

- 40 -

USCA Case #20-5143      Document #1843529            Filed: 05/19/2020      Page 42 of 93



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

ZKLFK�LV�WKDW�WKH�FRQGXFW�HQGHG��,�EHOLHYH��LQ�PLG�1RYHPEHU�������

7+(�&2857���$OO�ULJKW���7KDW
V�ZKDW�,�WKRXJKW��DQG�,�IHOW�

WHUULEOH�DERXW�WKDW���,�MXVW�ZDQW�WKH�UHFRUG�FOHDU�RQ�WKDW���<RX�

DJUHH�ZLWK�WKDW��&RXQVHO"��

05��.(/1(5���<HV��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���,�DOVR�DVNHG�DERXW����DQG�WKLV�LV�

YHU\�LPSRUWDQW����,�DOVR�DVNHG�DERXW�WKH�6SHFLDO�&RXQVHO
V�

2IILFH���,�DOVR�DVNHG�TXHVWLRQV�DERXW�WKH�6SHFLDO�&RXQVHO�DQG�

WKH����DQG�RWKHU�SRWHQWLDO�RIIHQVHV�IRU�WKH�SXUSRVH�RI�

XQGHUVWDQGLQJ�WKH�EHQHILW��LI�DQ\��WKDW�0U��)O\QQ�KDV�UHFHLYHG�LQ�

WKH�SOHD�GHDO���,�ZDVQ
W�VXJJHVWLQJ�KH
V�FRPPLWWHG�WUHDVRQ���,�

ZDVQ
W�VXJJHVWLQJ�KH�FRPPLWWHG�YLRODWLRQV���,�ZDV�MXVW�FXULRXV�DV�

WR�ZKHWKHU�RU�QRW�KH�FRXOG�KDYH�EHHQ�FKDUJHG��DQG�,�JDYH�D�IHZ�

H[DPSOHV���$QG��\RX�NQRZ��WKHUH�DUH�D�ORW�RI�FRQVSLUDF\�WKHRULVWV�

RXW�WKHUH���,
P�QRW�WDNLQJ�WKH�HOHPHQWV�RI�DQ\�RI�WKH�XQFKDUJHG�

RIIHQVHV�LQWR�FRQVLGHUDWLRQ�DW�WKH�WLPH�RI�VHQWHQFLQJ���,�ZDV�

MXVW�WU\LQJ�WR�GHWHUPLQH�WKH�EHQHILW�RI�DQG�WKH�JHQHURVLW\�RI�WKH�

JRYHUQPHQW�LQ�EHVWRZLQJ�D�EHQHILW�RQ�0U��)O\QQ���7KDW�ZDV�WKH�

UHDVRQ�ZK\��

05��9$1�*5$&.���<HV��<RXU�+RQRU�

7+(�&2857���$QG�,�VDLG�HDUO\�RQ��'RQ
W�UHDG�WRR�PXFK�LQWR�

WKH�TXHVWLRQV�,�DVN���%XW�,
P�QRW�VXJJHVWLQJ�KH�FRPPLWWHG�

WUHDVRQ���,�MXVW�DVNHG�D�OHJLWLPDWH�TXHVWLRQ��

05��9$1�*5$&.���<HV��<RXU�+RQRU���$QG�WKDW�DIIRUGV�XV�DQ�

RSSRUWXQLW\�WR�FODULI\�VRPHWKLQJ�RQ�RXU�HQG�ZKLFK�LV��ZLWK�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

UHVSHFW�WR�WUHDVRQ��,�VDLG�,�ZDQWHG�WR�PDNH�VXUH�,�KDG�WKH�

VWDWXWH�LQ�IURQW�RI�PH���7KH�JRYHUQPHQW�KDV�QR�UHDVRQ�WR�EHOLHYH�

WKDW�WKH�GHIHQGDQW�FRPPLWWHG�WUHDVRQ��QRW�MXVW�DW�WKH�WLPH��EXW�

KDYLQJ�SURIIHUHG�ZLWK�WKH�GHIHQGDQW�DQG�VSRNHQ�ZLWK�KLP�WKURXJK�

���LQWHUYLHZV��QR�FRQFHUQV�ZLWK�UHVSHFW�WR�WKH�LVVXH�RI�WUHDVRQ��

7+(�&2857���5LJKW��ULJKW��DQG�,
YH�QHYHU�SUHVLGHG�RYHU�D�

WUHDVRQRXV�RIIHQVH�DQG�FRXOGQ
W�WHOO�\RX�ZKDW�WKH�HOHPHQWV�DUH�

DQ\ZD\���,�MXVW�DVNHG�WKH�TXHVWLRQ���$OO�ULJKW���7KDQN�\RX�YHU\�

PXFK���+RZ�ZRXOG�\RX�OLNH�WR�SURFHHG��&RXQVHO��

05��.(/1(5���<RXU�+RQRU��ZLWK�\RXU�LQGXOJHQFH��LI�,�FRXOG�

PDNH�D�IHZ�SRLQWV��

7+(�&2857���6XUH��

05��.(/1(5���)LUVW�RI�DOO��OHW�PH�PDNH�YHU\�FOHDU��<RXU�

+RQRU��WKDW�WKH�GHFLVLRQV�UHJDUGLQJ�KRZ�WR�IUDPH�*HQHUDO�)O\QQ
V�

VHQWHQFLQJ�PHPRUDQGXP�PDGH�E\�FRXQVHO��PDGH�E\�PH��PDGH�E\�

0U��$QWKRQ\��DUH�HQWLUHO\�RXUV�DQG�UHDOO\�VKRXOG�QRW�DQG�GR�QRW�

GLPLQLVK�LQ�DQ\�ZD\�*HQHUDO�)O\QQ
V�DFFHSWDQFH�RI�UHVSRQVLELOLW\�

LQ�WKLV�FDVH���$QG�,�ZDQW�WR�PDNH�WKDW����

7+(�&2857���7KDW�SRLQW�LV�ZHOO�WDNHQ��EXW�\RX�XQGHUVWDQG�

ZK\�,�KDG�WR�PDNH�WKH�LQTXLU\"��

05��.(/1(5���,�GR��

7+(�&2857���%HFDXVH�,
P�WKLQNLQJ��WKLV�VRXQGV�OLNH�D�

EDFNSHGDOLQJ�RQ�WKH�DFFHSWDQFH�RI�UHVSRQVLELOLW\���,W�ZDV�D�

OHJLWLPDWH�DUHD�WR�LQTXLUH�DERXW���$QG�,�GRQ
W�ZDQW�WR�EH�WRR�

KDUVK�ZKHQ�,�VD\�WKLV��EXW�,�NQRZ�\RX
OO�XQGHUVWDQG���,�ZRXOG�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

QHYHU�SHQDOL]H�DQ\�FOLHQW�IRU�ZKDW�KLV�RU�KHU�DWWRUQH\�KDV�VDLG���

,
P�QRW�VD\LQJ�WKDW�\RX�PLVVSRNH�DW�DOO��EXW�\RX�XQGHUVWDQG�

DEVROXWHO\�ZK\�,�KDG�WR�PDNH�WKH�LQTXLU\�

05��.(/1(5���,�DEVROXWHO\�XQGHUVWDQG���:H�XQGHUVWDQG�WKH�

&RXUW
V����

7+(�&2857���$QG�,�ZRXOGQ
W�WDNH�LW�RXW�RQ�KLP�RU�DQ\RQH�

HOVH��IRU�WKDW�PDWWHU��ZKDW�WKH�DWWRUQH\V�VD\��QR��

05��.(/1(5���5LJKW���:H�XQGHUVWDQG�WKH�&RXUW
V�UHDVRQ�IRU�

FRQFHUQ���,�MXVW�ZDQWHG�WR�PDNH�YHU\�FOHDU�WKH�YHU\�VSHFLILF�

UHDVRQV�WKDW�WKRVH�VHFWLRQV�LQ�WKH�EULHI�ZHUH�LQFOXGHG��WR�

GLVWLQJXLVK�WKH�3DSDGRSRXORV�DQG�9DQ�GHU�=ZDDQ�FDVHV��ZKLFK�GLG�

UHVXOW�LQ�LQFDUFHUDWLRQ��ZH�WKLQN�DUH�PHDQLQJIXOO\�

GLVWLQJXLVKDEOH�LQ�PDQ\�UHVSHFWV��

7+(�&2857���/HW�PH�VWRS�\RX�RQ�WKDW�SRLQW��EHFDXVH�,
P�

JODG�\RX�UDLVHG�WKDW��DQG�,�ZDV�JRLQJ�WR�UDLVH�WKLV�SRLQW�DW�VRPH�

SRLQW���:H�PLJKW�DV�ZHOO�UDLVH�LW�QRZ�VLQFH�\RX�EURXJKW�XS�

3DSDGRSRXORV�DQG�9DQ�GHU�=ZDDQ���7KH�&RXUW
V�RI�WKH�RSLQLRQ�WKDW�

WKRVH�WZR�FDVHV�DUHQ
W�UHDOO\�DQDORJRXV�WR�WKLV�FDVH���,�PHDQ��

QHLWKHU�RQH�RI�WKRVH�LQGLYLGXDOV�ZDV�D�KLJK�UDQNLQJ�JRYHUQPHQW�

RIILFLDO�ZKR�FRPPLWWHG�D�FULPH�ZKLOH�RQ�WKH�SUHPLVHV�RI�DQG�LQ�

WKH�:HVW�:LQJ�RI�WKH�:KLWH�+RXVH���$QG�,�QRWH�WKDW�WKHUH�DUH�

RWKHU�FDVHV�WKDW�KDYH�EHHQ�FLWHG�LQ�WKH�PHPRUDQGXP�ZLWK�UHVSHFW�

WR�RWKHU�LQGLYLGXDOV�VHQWHQFHG�LQ�������,�EHOLHYH��IRU������

RIIHQVHV��DQG�WKH�SRLQW�EHLQJ�PDGH����DQG�,�WKLQN�LW
V�DQ�

DEVROXWHO\�JRRG�SRLQW����WKH�SRLQW�EHLQJ�PDGH�WKDW�QR�RQH�

- 43 -

USCA Case #20-5143      Document #1843529            Filed: 05/19/2020      Page 45 of 93



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

UHFHLYHG�D�MDLO�VHQWHQFH���

0\�JXHVV�LV�WKDW�QRW�RQH�RI�WKRVH�GHIHQGDQWV�ZDV�D�

KLJK�UDQNLQJ�JRYHUQPHQW�RIILFLDO�ZKR��ZKLOH�HPSOR\HG�E\�WKH�

3UHVLGHQW�RI�WKH�8QLWHG�6WDWHV��PDGH�IDOVH�VWDWHPHQWV�WR�WKH�)%,�

RIILFHUV�ZKLOH�RQ�WKH�SUHPLVHV�RI�DQG�LQ�WKH�:HVW�:LQJ�RI�WKH�

:KLWH�+RXVH���7KDW
V�P\�JXHVV���1RZ��LI�,
P�ZURQJ��WKHQ�\RX�FDQ�

SRLQW�PH�WR�DQ\�RQH�RU�PRUH�RI�WKRVH�FDVHV���

7KLV�FDVH�LV�LQ�D�FDWHJRU\�E\�LWVHOI�ULJKW�QRZ��EXW�,�

XQGHUVWDQG�ZK\�\RX�FLWHG�WKHP���,�DSSUHFLDWH�WKDW���

05��.(/1(5���<RXU�+RQRU��ZH�GRQ
W�GLVDJUHH���:H�UHFRJQL]H�

WKDW�*HQHUDO�)O\QQ�VHUYHG�LQ�D�KLJK�UDQNLQJ�SRVLWLRQ��DQG�WKDW�LV�

XQLTXH�DQG�UHOHYDQW���%XW�,����

7+(�&2857���$EVROXWHO\��

05��.(/1(5���%XW�,�ZRXOG�VXEPLW�WR�\RX�D�FRXSOH�RI�SRLQWV�

LQ�UHVSRQVH�IRU�WKH�&RXUW
V�FRQVLGHUDWLRQ���

1XPEHU�RQH��EHFDXVH�RI�KLV�KLJK�UDQN�DQG�EHFDXVH�RI�KLV�

IRUPHU�KLJK�RIILFH��ZKHQ�LW�FDPH�WLPH�WR�GHDO�ZLWK�WKLV�

LQYHVWLJDWLRQ�DQG�WR�GHDO�ZLWK�WKH�6SHFLDO�&RXQVHO
V�2IILFH��

WKDW��WRR��VHW�D�KLJKHU�VWDQGDUG�IRU�KLP��DQG�KH�GLG�XQGHUVWDQG�

WKDW�DV�D�WKUHH�VWDU�JHQHUDO�DQG�D�IRUPHU�1DWLRQDO�6HFXULW\�

$GYLVRU��ZKDW�KH�GLG�ZDV�JRLQJ�WR�EH�YHU\�FRQVHTXHQWLDO�IRU�WKH�

6SHFLDO�&RXQVHO
V�LQYHVWLJDWLRQ��DQG�YHU\�FRQVHTXHQWLDO�IRU�WKH�

QDWLRQ��VR�KH�PDGH�GHFLVLRQV�HDUO\�RQ�WR�UHPDLQ�ORZ�SURILOH��QRW�

WR�PDNH�UHJXODU�SXEOLF�VWDWHPHQWV��DV�VRPH�RWKHU�SHRSOH�GLG���

7KDW�ZDV�DFNQRZOHGJHG�E\�WKH�6SHFLDO�&RXQVHO
V�2IILFH�ZKHQ�ZH�GLG�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

ILUVW�KHDU�IURP�WKHP��WKH�YDOXH�RI�WKDW�VLOHQFH���

$QG�WKHQ�KH�PDGH�WKH�GHFLVLRQ�SXEOLFO\�DQG�FOHDUO\�DQG�

FRPSOHWHO\�DQG�XWWHUO\�WR�FRRSHUDWH�ZLWK�WKLV�LQYHVWLJDWLRQ��

NQRZLQJ�WKDW��EHFDXVH�RI�KLV�KLJK�UDQN��WKDW�ZDV�JRLQJ�WR�VHQG�D�

VLJQDO�WR�HYHU\�RWKHU�SRWHQWLDO�FRRSHUDWRU�DQG�ZLWQHVV�LQ�WKLV�

LQYHVWLJDWLRQ��DQG�WKDW�ZDV�FRQVHTXHQWLDO��DQG�ZH�DSSUHFLDWH�WKH�

IDFW�WKDW�WKH�6SHFLDO�&RXQVHO�PHPRULDOL]HG�WKDW�LQ�KLV�EULHI���

7KDW�GLG�PDNH�D�GHFLVLRQ��DQG�WKDW�ZDV�DQRWKHU�NLQG�RI�KLJK�

VWDQGDUG�WKDW�ZDV�VHW�IRU�KLP�DQG�WKDW�KH�URVH�WR�DQG�PHW�

GHFLVLYHO\���,Q�DGGLWLRQ��WKHUH�KDYH�EHHQ�RWKHU�FDVHV����

7+(�&2857���&DQ�,�MXVW�VWRS�\RX�ULJKW�QRZ"��,V����+RZ�GR�

\RX�ZLVK�WR�SURFHHG"��'R�\RX�ZLVK�WR�SURFHHG�ZLWK�VHQWHQFLQJ�

WRGD\�RU�GR�\RX�ZDQW�WR�GHIHU�LW"��

05��.(/1(5���7KDQN�\RX��<RXU�+RQRU��

7+(�&2857���2U�DUH�\RX�OHDGLQJ�XS�WR�WKDW�SRLQW"��

05��.(/1(5���,
P�OHDGLQJ�XS�WR�WKDW��

7+(�&2857���1R��WKDW
V�ILQH���

05��.(/1(5���-XVW�D�ELW�RI�LQGXOJHQFH��LI�,�PD\��

7+(�&2857���1R��QR���*R�DKHDG���7KDW
V�ILQH���

05��.(/1(5���$QG�OHW�PH�MXVW�ILQLVK�WKDW�ODVW�SRLQW���

7+(�&2857���1R��QR��QR���,
P�QRW�WU\LQJ�WR�FXUWDLO�\RX���,�

MXVW�ZDQWHG�WR�PDNH�VXUH�,�GLGQ
W�PLVV�DQ\WKLQJ��

05��.(/1(5���,
P�EXLOGLQJ�XS�WR�LW���,
P�EXLOGLQJ�XS�WR�

LW��<RXU�+RQRU���

7+(�&2857���$OO�ULJKW���
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

05��.(/1(5���,Q�DGGLWLRQ��,�ZRXOG�QRWH�WKHUH�KDYH�EHHQ�

RWKHU�KLJK�SURILOH�FDVHV��RQH�LQYROYLQJ�D�IRXU�VWDU�JHQHUDO��

*HQHUDO�3HWUDHXV��

7+(�&2857���,�GRQ
W�DJUHH�ZLWK�WKDW�SOHD�DJUHHPHQW��

EXW�GRQ
W����

05��.(/1(5���,W
V�D�FODVVLF����

7+(�&2857���+H�SOHG�WR�D�PLVGHPHDQRU"��

05��.(/1(5���+H�ZDV�DOORZHG�DIWHU�O\LQJ�WR�WKH�)%,����

7+(�&2857������ULJKW����

05��.(/1(5������WR�SOHDG�WR�D�PLVGHPHDQRU�DQG�ZDV�

VHQWHQFHG�WR�SUREDWLRQ�

7+(�&2857���$OO�ULJKW���:HOO��,
P�QRW�JRLQJ�WR�

FULWLFL]H����,�GRQ
W�NQRZ�DQ\�RI�WKH�IDFWV�DERXW�WKDW�FDVH��RWKHU�

WKDQ�ZKDW�,
YH�UHDG�LQ����ZKDW�,
YH�UHDG��VR�����

05��.(/1(5���,
OO�MXVW�EULHIO\�KLJKOLJKW�WKRVH�H[DPSOHV���

7KH�6DQG\�%HUJHU�FDVH��DOVR�LQYROYLQJ�D�IRUPHU�1DWLRQDO�6HFXULW\�

$GYLVRU��DOVR�LQFOXGHG�OLHV�WR�JRYHUQPHQW�RIILFLDOV���+H�ZDV�DOVR�

DOORZHG�WR�SOHDG�WR�D�PLVGHPHDQRU�DQG�DOVR�VHQWHQFHG�WR�

SUREDWLRQ���6R�WKHUH�LV�SUHFHGHQFH���%XW�,�ZDQW�WR�EH�FOHDU���:H�

DEVROXWHO\�WDNH�\RXU�SRLQW���*HQHUDO�)O\QQ�UHFRJQL]HV�WKH�

REOLJDWLRQV�WKDW�FDPH�ZLWK�KLJK�RIILFH�DQG�WKDW�WKLV�LV�D�VHULRXV�

RIIHQVH���:H�GRQ
W�LQ�DQ\�ZD\�GLVSXWH�WKDW���

%XW�DW�WKH�VDPH�WLPH��NQRZLQJ�WKDW�KLJK�VWDQGDUG��KH�PDGH�

XVH�RI�LW�LQ�VHQGLQJ�D�VLJQDO�DV�SDUW�RI�WKH�ODUJHU�6SHFLDO�

&RXQVHO
V�LQYHVWLJDWLRQ���
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

<RXU�+RQRU��,�ZRXOG�OLNH�WR�DOVR�HPSKDVL]H�WKDW�RXU�

XQGHUVWDQGLQJ��DQG�,�WKLQN�LW
V�EHHQ�UHLWHUDWHG�WRGD\��LV�WKDW�LW�

UHPDLQV�WKH�SRVLWLRQ�RI�WKH�6SHFLDO�&RXQVHO
V�2IILFH�WKDW�D�

VHQWHQFH�DW�WKH�ORZ�HQG�RI�WKH�*XLGHOLQHV�UDQJH��TXRWH��LQFOXGLQJ�

D�VHQWHQFH�WKDW�GRHV�QRW�LPSRVH�D�WHUP�RI�LQFDUFHUDWLRQ��LV�

DSSURSULDWH�DQG�ZDUUDQWHG�LQ�WKH�JRYHUQPHQW
V�YLHZ��DQG�ZH
YH�

MXVW�UHFRQILUPHG�WKDW�ZLWK�WKHP���

,
G�OLNH�WR�KLJKOLJKW�WKDW�*HQHUDO�)O\QQ�KDV�KHOG�QRWKLQJ�

EDFN��QRWKLQJ�LQ�KLV�H[WHQVLYH�FRRSHUDWLRQ�ZLWK�WKH�6SHFLDO�

&RXQVHO
V�2IILFH���+H
V�DQVZHUHG�HYHU\�TXHVWLRQ�WKDW
V�EHHQ�

DVNHG���,�EHOLHYH�WKH\�IHHO�WKDW�KH
V�DQVZHUHG�WKHP�WUXWKIXOO\��

DQG�KH�KDV���+H
V�FRPSOLHG�ZLWK�HYHU\�UHTXHVW�WKDW
V�EHHQ�PDGH��

DV�KDV�KLV�FRXQVHO���

1RWKLQJ�KDV�EHHQ�KHOG�EDFN���7KDW�VDLG��LW�LV�WUXH�WKDW�

WKLV�('9$�FDVH�WKDW�ZDV�LQGLFWHG�\HVWHUGD\�LV�VWLOO�SHQGLQJ��DQG�

LW
V�OLNHO\��,�ZRXOG�WKLQN��WKDW�*HQHUDO�)O\QQ�PD\�EH�DVNHG�WR�

WHVWLI\�LQ�WKDW�FDVH���:H�KDYHQ
W�EHHQ�WROG�WKDW��EXW�,�WKLQN�

LW
V�OLNHO\��DQG�KH
V�SUHSDUHG�WR�WHVWLI\���$QG�ZKLOH�ZH�EHOLHYH�

WKDW�WKH�6SHFLDO�&RXQVHO
V�2IILFH�YLHZV�KLV�FRRSHUDWLRQ�DV�KDYLQJ�

EHHQ�YHU\�ODUJHO\�FRPSOHWH��FRPSOHWHG�DW�WKLV�SRLQW��LW�LV�WUXH�

WKDW�WKHUH
V�WKLV�DGGLWLRQDO�PRGLFXP�RI�FRRSHUDWLRQ�WKDW�KH�

H[SHFWV�WR�SURYLGH�LQ�WKH�('9$�FDVH��DQG�IRU�WKDW�UHDVRQ��ZH�DUH�

SUHSDUHG�WR�WDNH�<RXU�+RQRU�XS�RQ�WKH�VXJJHVWLRQ�RI�GHOD\LQJ�

VHQWHQFLQJ�VR�WKDW�KH�FDQ�HNH�RXW�WKH�ODVW�PRGLFXP�RI�FRRSHUDWLRQ�

LQ�WKH�('9$�FDVH�WR�EH�LQ�WKH�EHVW�SRVLWLRQ�WR�DUJXH�WR�WKH�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

&RXUW�WKH�JUHDW�YDOXH�RI�KLV�FRRSHUDWLRQ��

7+(�&2857���/HW�PH�WHOO�\RX�VRPHWKLQJ���,W�GLGQ
W�RFFXU�WR�

PH�WR�GR�WKDW���,�MXVW�UDLVHG�WKH�WKRXJKW���,
P�SUHSDUHG�WR�JR�

IRUZDUG�WRGD\��EXW�,�WKLQN�LW
V�RQO\�IDLU�WR�VD\�H[DFWO\�ZKDW�,�

GLG�VD\���

05��.(/1(5���<HV��

7+(�&2857���6R��\RX�NQRZ��FDOO�LW�D�VXJJHVWLRQ�RU�D�

WKRXJKW���,W�ZDV�D�WKRXJKW���,�GLGQ
W��\RX�NQRZ��VD\��\RX�NQRZ��

ZLQN�ZLQN��QRG�QRG��\RX�QHHG�WR�GR�WKLV���6R�LI�\RX�ZDQW�WR�

SURFHHG�WRGD\��,
P�SUHSDUHG�WR�GR�VR��

05��.(/1(5���:H�GR�QRW�WDNH�LW�DV�D�ZLQN�ZLQN��QRG�QRG��

7+(�&2857���$QG�,
P�QRW�SURPLVLQJ�DQ\WKLQJ�HLWKHU��

05��.(/1(5���$QG�ZH�XQGHUVWDQG�WKDW��

7+(�&2857���$OO�ULJKW��

05��.(/1(5���%XW�IURP�WKH�EHJLQQLQJ�RI�WKLV�SURFHVV��

OLWHUDOO\�IURP�WKH�EHJLQQLQJ��*HQHUDO�)O\QQ�KDV�FRRSHUDWHG�ZLWK�

'LUHFWRU�0XHOOHU�DQG�WKH�6SHFLDO�&RXQVHO
V�LQYHVWLJDWLRQ�LQ�HYHU\�

ZD\�LPDJLQDEOH��DQG�KH
V�SUHSDUHG�WR�FRQWLQXH�WKDW�FRRSHUDWLRQ�

ZLWK�UHVSHFW�WR�WKH�('9$�FDVH��ZKLFK�,�WKLQN�LV�WKH�RQO\�DUHD�

ZKLFK�WKHUH�LV�DQ\WKLQJ�OHIW�WR�JLYH��SUREDEO\�MXVW�FRQVLVWLQJ�RI�

KLV�WHVWLPRQ\�DW�WULDO�LQ�WKDW�FDVH���

%XW�ZH�ZRXOG�OLNH�WR�UHTXHVW�D�FRQWLQXDQFH�RI�VHQWHQFLQJ�

WR�DOORZ�KLP�WR�FRPSOHWH�WKDW�FRRSHUDWLRQ��DQG�,�PLJKW�VXJJHVW��

SHUKDSV��D�VWDWXV�FRQIHUHQFH�LQ����GD\V��LI�LW����LI�LW�PDNHV�

VHQVH�WR�WKH�&RXUW���
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

7+(�&2857���7KDW
V�ILQH�ZLWK�WKH�&RXUW���

0U��)O\QQ��ZK\�GRQ
W�\RX�MRLQ�\RXU�DWWRUQH\�DW�WKH�

PLFURSKRQH���0U��)O\QQ���

$OO�ULJKW��VLU���<RX
YH�KHDUG�\RXU�DWWRUQH\�LQGLFDWH�WKDW�

\RX�ZRXOG�OLNH�WR�SRVWSRQH�WKLV���$JDLQ��WKH�&RXUW
V�QRW�PDNLQJ�

DQ\�SURPLVHV���7KH�&RXUW�ZDV�MXVW�EHLQJ�XS�IURQW�ZLWK�\RX��OLNH�

,
YH�EHHQ�XS�IURQW�ZLWK�SHRSOH�IRU�PRUH�WKDQ����\HDUV��DQG�WKDW
V�

DOO�,�ZDV�GRLQJ���,I�\RX�ZDQW�WR�SURFHHG�WRGD\��,�ZRXOG�SURFHHG�

WRGD\��EXW�,
P�QRW�PDNLQJ�DQ\�SURPLVH�DV�WR�ZKDW�WKH�VHQWHQFH�

ZLOO�EH�LQ�WKH�HYHQW�\RX�FRRSHUDWH�ZLWK�WKDW�PDWWHU��DERXW�WKLV�

RU�RWKHU�PDWWHUV���'R�\RX�XQGHUVWDQG�WKDW"��

7+(�'()(1'$17���<HV��,�XQGHUVWDQG�<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���2ND\���'RHV�WKH�JRYHUQPHQW�KDYH�DQ�

REMHFWLRQ�WR�GRLQJ�WKLV"��

05��9$1�*5$&.���1R��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���/HW�PH�MXVW�VD\�WKLV���,�SUREDEO\�

VKRXOGQ
W���+DYLQJ�VDLG�WKDW��,�SUREDEO\�VKRXOGQ
W���,�GRQ
W�

DJUHH�ZLWK�WKH�3HWUDHXV�VHQWHQFH���,
P�VRUU\���,�GRQ
W�VHH�KRZ�D�

IRXU�VWDU�JHQHUDO�JLYHV�FODVVLILHG�LQIRUPDWLRQ�WR�VRPHRQH�QRW�

DXWKRUL]HG�WR�UHFHLYH�LW�DQG�WKHQ�LV�DOORZHG�WR�SOHDG�WR�D�

PLVGHPHDQRU��EXW�,�GRQ
W�NQRZ�DQ\WKLQJ�DERXW�LW���0D\EH�WKHUH�

ZHUH�H[WHQXDWLQJ�FLUFXPVWDQFHV���,�GRQ
W�NQRZ���,W
V�QRQH�RI�P\�

EXVLQHVV��EXW�LW
V�MXVW�P\�RSLQLRQ���

$QG�WKDW�KDV�QR�LPSDFW����,�ZRXOG�QRW�WDNH�WKDW�LQWR�

FRQVLGHUDWLRQ�LQ�ZKDWHYHU�VHQWHQFH�,�LPSRVH�KHUH���-XVW�EDVHG�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

XSRQ�ZKDW�,�NQRZ�DERXW�WKDW�FDVH��,�MXVW�GLVDJUHHG�ZLWK�LW���

7KDW
V�DOO���

05��.(/1(5���8QGHUVWRRG���

7+(�&2857���&RXQVHO��ZKDW�GD\�ZRXOG�\RX�ZDQW"��,�PHDQ��,�

FDQ�SUREDEO\�DFFRPPRGDWH����WKH���WK�LV�QRW�D�JRRG�GDWH���0DUFK�

��WK�LV�QRW�D�JRRG�GDWH��EXW�RWKHUZLVH��LI�\RX�ZDQW�WR�VXJJHVW�D�

GDWH�WKDW
V�FRQYHQLHQW�IRU�HYHU\RQH��WKDW
V�ILQH�ZLWK�PH���

05��$17+21<���0D\�,�FRQIHU"��

7+(�&2857���6XUH���

�'LVFXVVLRQ�KDG�RII�WKH�UHFRUG���

05��.(/1(5���<RXU�+RQRU��DIWHU�FRQVXOWLQJ�ZLWK�WKH�

JRYHUQPHQW��ZH�VXJJHVW�D�VWDWXV�UHSRUW�UDWKHU�WKDQ�D�VWDWXV�

FRQIHUHQFH��

7+(�&2857���6XUH��

05��.(/1(5���$QG�IRU�D�GDWH��,�EHOLHYH�0DUFK���WK�ZRXOG�

ZRUN��

7+(�&2857���$Q\�GDWH�\RX�ZDQW�QRZ��WKDW
V�ILQH��WR�ILOH�D�

VWDWXV�UHSRUW���7KDW
V�ILQH���

05��.(/1(5���:H�SURSRVH�0DUFK���WK�IRU�WKH�VWDWXV�UHSRUW��

7+(�&2857���6XUH��WKDW
V�ILQH���/HW
V�MXVW�VD\�E\�QRRQ�RQ�

WKH���WK�RI�0DUFK���

05��.(/1(5���7KDQN�\RX��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���$Q\WKLQJ�IXUWKHU"��

05��.(/1(5���1RWKLQJ�IXUWKHU�IURP�XV��

7+(�&2857���)URP�JRYHUQPHQW�FRXQVHO"��
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

05��9$1�*5$&.���1R��<RXU�+RQRU��

7+(�&2857���0U��)O\QQ��GR�\RX�KDYH�DQ\�TXHVWLRQV�\RX�ZDQW�

WR�DVN�PH�RU�\RXU�DWWRUQH\V"��'R�\RX�KDYH�DQ\�TXHVWLRQV�\RX�ZDQW�

WR�DVN�PH"��

7+(�'()(1'$17���,�KDYH�QRQH��<RXU�+RQRU��

7+(�&2857���$OO�ULJKW���([FXVH�PH�RQH�VHFRQG���

�%ULHI�SDXVH�LQ�SURFHHGLQJV���

7+(�&2857���/HW�PH�MXVW�WKURZ�WKLV�RXW���/HW�PH�MXVW�VKDUH�

WKLV�ZLWK�\RX���

:KDW�,�FRXOG�GR��DQG�PD\EH�LW
V�QRW�DSSURSULDWH�WR�GR�LW�

QRZ��DQG�PD\EH�LW
V�QRW�DSSURSULDWH�WR�GR�LW�LQ�0DUFK���$W�VRPH�

SRLQW����LW�SUREDEO\�ZRQ
W�VXUSULVH�\RX�WKDW�,�KDG�PDQ\��PDQ\��

PDQ\�PRUH�TXHVWLRQV��DQG�DW�VRPH�SRLQW�ZKDW�,�PD\�GR�LV�VKDUH�

WKRVH�TXHVWLRQV�ZLWK�FRXQVHO�VR�\RX�FDQ�JLYH�VRPH�WKRXJKW��PD\EH�

GR�VRPH�DGGLWLRQDO�UHVHDUFK�WR�EH�SUHSDUHG�IRU�DQ�HYHQWXDO�

VHQWHQFLQJ���,
P�QRW�VXUH�LI�,�ZDQW�WR�GR�WKDW���,�ZDV�QRW�JRLQJ�

WR�VSHQG�DQRWKHU�KRXU�DQG�VKDUH�WKRVH�TXHVWLRQV�ZLWK�\RX�LQ�RSHQ�

FRXUW�WRGD\��KDG�\RX�GHFLGHG�WR�SRVWSRQH�VHQWHQFLQJ��EXW�,�PD\�GR�

WKDW���,
P�QRW�VXUH���7KHVH�DUH�TXHVWLRQV�WKDW�\RX�ZRXOG�EH�

SUHSDUHG�WR�DQVZHU�DQ\ZD\��VXFK�DV��\RX�NQRZ��KRZ�WKH�

JRYHUQPHQW
V�LQYHVWLJDWLRQ�ZDV�LPSHGHG"��:KDW�ZDV�WKH�PDWHULDO�

LPSDFW�RI�WKH�FULPLQDOLW\"��7KLQJV�OLNH�WKDW���

05��.(/1(5���<RXU�+RQRU��,�WKLQN�ZH�ZRXOG�ILQG�LW�YHU\�

KHOSIXO��DFWXDOO\��DQG�ZRXOG�ZHOFRPH�WKH�RSSRUWXQLW\��

7+(�&2857���,�WKRXJKW�\RX�PLJKW�VD\�WKDW���,
OO�JLYH�LW�
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6FRWW�/��:DOODFH��5'5��&55��2IILFLDO�&RXUW�5HSRUWHU
���������������VFRWWO\Q��#DRO�FRP

��

VRPH�WKRXJKW��EHFDXVH�P\�SXUSRVH�LV�QRW�WR�VDQGEDJ�DQ\RQH���,�

ZDQW�\RXU�EHVW�WKRXJKWV��\RXU�EHVW�DQVZHUV�DERXW�TXHVWLRQV�WKDW�

DUH����WKDW�,�EHOLHYH�DUH�YHU\�UHOHYDQW�DQG�LPSRUWDQW��EXW�LW
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From: Smith, Hunter <hsmith@robbinsrussell.com> 
Sent: Monday, May 11, 2020 4:58:26 PM 
To: dcd_cmecf_cr@dcd.uscourts.gov <dcd_cmecf_cr@dcd.uscourts.gov> 
Cc: sullivan_chambers@dcd.uscourts.gov <sullivan_chambers@dcd.uscourts.gov>; Emmet_G_Sullivan@
dcd.uscourts.gov <Emmet_G_Sullivan@dcd.uscourts.gov>; sidney@federalappeals.com <sidney@federa
lappeals.com>; jocelyn.ballantine2@usdoj.gov <jocelyn.ballantine2@usdoj.gov>; Robbins, Larry 
<lrobbins@robbinsrussell.com>; Taylor, William W. <wtaylor@zuckerman.com>; Marcus, Ezra 
<EMarcus@zuckerman.com>; Friedman, Lee <LFriedman@robbinsrussell.com> 
Subject: United States v. Flynn, Crim. No. 17-232 
  

To the Clerk of Court: 

  

Please see the attached filing on behalf of proposed amici in the above-captioned case. 

  

Sincerely, 

  

HUNTER SMITH 

2000 K Street NW, 4th Floor, Washington, DC 20006 

P 202.775.4523     F 202.775.4510     

hsmith@robbinsrussell.com 
www.robbinsrussell.com 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

 
UNITED STATES OF AMERICA 
 
 
 
  v. 
 
 
MICHAEL T. FLYNN, 
 
    Defendant. 
 

 
 
 
 
 
Crim. No. 17-232 (EGS) 

 
 

NOTICE OF INTENT OF WATERGATE PROSECUTORS  
TO FILE MOTION FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE OR 

APPLICATION UNDER LOCAL RULE 57.6 
 

 On May 7, 2020, the Government filed a Motion to Dismiss the Criminal Information 

Against the Defendant Michael T. Flynn (DE # 198) (“Motion”). A group of 16 former members 

of the Watergate Special Prosecution Force of the Department of Justice,1 through the undersigned 

counsel, hereby provides notice of its intent to file a motion for leave to file a brief as amicus 

curiae, other appropriate application (see Local Rule Crim. P. 57.6), or both. The Watergate 

Prosecutors intend to address, without limitation, the scope of this Court’s authority to decide the 

Motion; the procedures that the Court can and should follow, such as conducting a hearing or 

potentially appointing counsel to assist the Court; whether a dismissal, if any, should be with or 

 
1 The Watergate Prosecutors are: Nick Akerman, Richard Ben-Veniste, Richard J. Davis, Carl B. 
Feldbaum, George T. Frampton, Jr., Kenneth S. Geller, Gerald Goldman, Stephen E. Haberfeld, 
Henry L. Hecht, Paul R. Hoeber, Philip Allen Lacovara, Paul R. Michel, Robert L. Palmer, Frank 
Tuerkheimer, Jill Wine-Banks, and Roger Witten. Their qualifications and interest in this matter 
are summarized in an attachment to this notice. 
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without prejudice; and whether the Court should instead deny the Motion and proceed to 

sentencing. 

The Motion raises serious questions concerning this Court’s authority under Federal Rule 

of Criminal Procedure 48(a) and Article III of the United States Constitution, and the Court will 

not receive a full, fair, and adverse presentation of these issues from the parties in light of the 

Government’s change in position. The Government’s position is that, even at this late stage, after 

a pair of guilty pleas accepted by court order, and the Court’s fulfillment of its responsibilities 

under Federal Rule of Criminal Procedure 11, it may freely dismiss this prosecution so long as the 

Defendant consents. Motion at 11. The government admonishes the Court not to “second-guess” 

its determination that dismissal is in the public interest. Id.   

But the D.C. Circuit has explained, in a decision that the Government fails to cite, that 

“considerations[] other than protection of [the] defendant . . . have been taken into account by 

courts” when evaluating consented-to dismissal motions under Rule 48(a). United States v. 

Ammidown, 497 F.2d 615, 620 (D.C. Cir. 1973). Courts have exercised their authority under Rule 

48(a) where “it appears that the assigned reason for the dismissal has no basis in fact.” Id. at 620–

21. Even when the Government represents that the evidence is not sufficient to warrant 

prosecution, courts have sought to “satisf[y]” themselves that there has been “a considered 

judgment” and “an application [for dismissal] made in good faith.” Id. at 620.  

Other Circuits have similarly held that a court may investigate, including through hearings 

if necessary, whether “the prosecutor is motivated by considerations clearly contrary to the 

manifest public interest.” United States v. Hamm, 659 F.2d 624, 628 (5th Cir. 1981); see In re 

Richards, 213 F.3d 773, 789 (3d Cir. 2000) (holding that district court could hold hearing to 

“appropriately inquire into whether there were any improprieties attending the Government’s 
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petition to dismiss the Richards’s prosecution.”); United States v. Cowan, 524 F.2d 504, 513 (5th 

Cir. 1975) (“[I]t seems altogether proper to say that the phrase ‘by leave of court’ in Rule 48(a) 

was intended to modify and condition the absolute power of the Executive, consistently with the 

Framers’ concept of Separation of Powers, by erecting a check on the abuse of Executive 

prerogatives.”). The Supreme Court has recognized uncertainty as to the scope of a district court’s 

discretion in ruling on a consented-to motion under Rule 48(a) and has declined to resolve the 

issue. Rinaldi v. United States, 434 U.S. 22, 29 n.15 (1977). There are at least substantial questions 

as to whether factual representations in the Motion are accurate and whether the Motion is made 

in good faith and consistent with the public interest. See, e.g., Mary B. McCord, Bill Barr Twisted 

My Words in Dropping the Flynn Case. Here’s the Truth, N.Y. Times, May 10, 2020, 

https://nyti.ms/3cj25kB; DOJ Alumni Statement on Flynn Case, May 11, 2020, 

https://bit.ly/2YR2kzu. 

The Government’s Motion also does not adequately address questions of this Court’s 

heightened Article III role in light of the posture of this case, with the Defendant having pled guilty 

and awaiting sentencing. A guilty plea represents a turning point between “the Executive’s 

traditional power over charging decisions and the Judiciary’s traditional authority over sentencing 

decisions.” United States v. Fokker Servs. B.V., 818 F.3d 733, 746 (D.C. Cir. 2016). When a court 

accepts a plea agreement, it “enters a judgment of conviction, which in turn carries immediate 

sentencing implications.” Id.; see also United States v. Hector, 577 F.3d 1099, 1100 n.1 (9th Cir. 

2009) (“[O]nce a guilty plea has been accepted, the defendant stands convicted.”); United States 

v. Brayboy, 806 F. Supp. 1576, 1580 (S.D. Fla. 1992) (holding that government’s post-verdict Rule 

48(a) motion was an attempt to “remove this Court’s sentencing authority” and “is exactly th[e] 
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type of absolute control by one branch over a power properly vested with another branch that the 

constitutional scheme of separation of powers prohibits”).  

No party before the Court will address the question whether the Government’s proffered 

reasons for dismissal have a “basis in fact,” Ammidown, 497 F.2d at 621, or other reasons that may 

lead the Court to conclude that it should not grant the Motion. The Watergate Prosecutors, for 

reasons set forth in the accompanying Statement of Interest, are uniquely suited to help ensure a 

fair presentation of the issues raised by the Government’s Motion, which include, without 

limitation, the accuracy of the facts and law presented in the Motion, the significance of the 

Defendant’s prior admissions of guilt and this Court’s orders to date, the Trump administration’s 

opposition to the prosecution of the Defendant, and whether the Government’s change of position 

reflects improper political influence undermining determinations made by the Special Counsel’s 

Office.   

This Court is fully empowered to obtain guidance from amici or otherwise. See United 

States v. Microsoft Corp., 2002 WL 319366, at *1 (D.D.C. Feb. 28, 2002). “Amicus participation 

is normally appropriate . . . ‘when the amicus has unique information or perspective that can help 

the court beyond the help that the lawyers for the parties are able to provide.’” Hard Drive Prods., 

Inc. v. Does 1-1,495, 892 F. Supp. 2d 334, 337 (D.D.C. 2012) (quoting Jin v. Ministry of State 

Sec., 557 F. Supp. 2d 131, 137 (D.D.C. 2008)); see also United States v. Arpaio, 887 F.3d 979, 

981-82 (9th Cir. 2018) (recognizing in context of contempt proceedings the “inherent authority” 

of courts to appoint amici to provide full briefing and argument in defense of position abandoned 

by the United States). 

The Watergate Prosecutors propose to file their motion for leave to file an amicus curiae 

brief or application under Local Rule 57.6, along with a proposed brief, by no later than May 21, 
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2020, the date on which a response to the Government’s Motion would ordinarily be due. See 

Local Rule Crim. P. 47(b). 

Dated: May 11, 2020        Respectfully submitted, 

/s/ Lawrence S. Robbins 
Lawrence S. Robbins (D.C. Bar No. 420260) 
Lee Turner Friedman (D.C. Bar No. 1028444) 
D. Hunter Smith (D.C. Bar No. 1035055)
ROBBINS, RUSSELL, ENGLERT,
ORSECK, UNTEREINER & SAUBER LLP
2000 K Street, NW
Washington, DC 20006
Tel: (202) 775-4500
lrobbins@robbinsrussell.com

/s/ William W. Taylor, III 
William W. Taylor, III (D.C. Bar No. 84194) 
Ezra B. Marcus (D.C. Bar No. 252685) 
ZUCKERMAN SPAEDER LLP 
1800 M Street N.W. Suite 1000 
Washington, D.C. 20036 
Tel: (202) 778-1800 
Fax: (202) 822-8106 
wtaylor@zuckerman.com 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 

v. 

MICHAEL T. FLYNN, 

Defendant. 

Crim. No. 17-232 (EGS) 

STATEMENT OF INTEREST 

Proposed Amici Curiae (“Amici”) served on the Watergate Special Prosecution Force, 

which investigated the Watergate scandal between 1973 and 1977. Amici are: Nick Akerman, 

Richard Ben-Veniste, Richard J. Davis, Carl B. Feldbaum, George T. Frampton, Jr., Kenneth S. 

Geller, Gerald Goldman, Stephen E. Haberfeld, Henry L. Hecht, Paul R. Hoeber, Philip Allen 

Lacovara, Paul R. Michel, Robert L. Palmer, Frank Tuerkheimer, Jill Wine-Banks, and Roger 

Witten. Amici have also held positions in government, in academia, and in private practice.  

In their roles as Watergate prosecutors, Amici investigated serious abuses of power by 

President Richard M. Nixon and prosecuted many of President Nixon’s aides for their complicity 

in his offenses. More than any other episode in modern American history, the Watergate scandal 

exemplified how unchecked political influence in the Justice Department can corrode the public 

trust. As Special Prosecutor Archibald Cox explained, his office was established to “restore 

confidence, honor, and integrity in government.”1  

1 George Lardner, Jr., Cox Is Chosen as Special Prosecutor, THE WASHINGTON POST (May 19, 1973), 
https://www.washingtonpost.com/wp-srv/national/longterm/watergate/articles/051973-1.htm. 
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 The investigations by the Watergate Prosecutors led to the filing of criminal charges against 

two former Attorneys General for corruptly abusing their official powers in order to interfere with 

the objective, professional investigation and prosecution of federal crimes. Moreover, during their 

work in pursuing investigation of obstruction of justice by a number of senior federal officials, 

including White House officials, Amici experienced the “Saturday Night Massacre,” during which 

an honorable Attorney General and an honorable Deputy Attorney General resigned or were 

dismissed rather than obey the instructions of a self-interested President to frustrate the work of an 

independent Special Prosecutor. The parallels and the contrasts between the Watergate affair and 

the present situation now before this Court make manifest that Amici have a direct and substantial 

interest in the proper disposition of the pending Motion directed by the incumbent Attorney 

General to protect a close ally of the President.   

Here, where the Motion seeks to reverse a prosecutorial judgment previously entrusted to 

and made by Special Counsel, Robert Mueller, the value the Watergate Prosecutors’ unique 

perspective on the need for independent scrutiny and oversight to ensure that crucial decisions 

about prosecutions of high-ranking government officials are made in the public interest, are viewed 

as legitimate, and are not subsequently reversed by political intervention. The integrity of 

prosecutorial decision making is a cornerstone of the rule of law. Amici have a special interest in 

restoring the public trust in prosecutorial decision making and in public confidence in the viability 

of future independent investigations and prosecutions if the results of such work are likely to be 

subjected to reversal by transparent political influence.  
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Dated: May 11, 2020 Respectfully submitted, 

/s/ Lawrence S. Robbins 
Lawrence S. Robbins  
Lee Turner Friedman 
D. Hunter Smith
ROBBINS, RUSSELL, ENGLERT,
ORSECK, UNTEREINER & SAUBER LLP
2000 K Street, NW
Washington, DC 20006
(202) 775-4500
lrobbins@robbinsrussell.com

/s/ William W. Taylor, III 
William W. Taylor, III (D.C. Bar No. 84194) 
Ezra B. Marcus (D.C. Bar No. 252685) 
ZUCKERMAN SPAEDER LLP 
1800 M Street N.W. Suite 1000 
Washington, D.C. 20036 
Tel: (202) 778-1800 
Fax: (202) 822-8106 
wtaylor@zuckerman.com 
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05/12/2020	 MINUTE	ORDER	as	to	MICHAEL	T.	FLYNN.	Given	the	current	posture	
of	this	case,	the	Court	anticipates	that	individuals	and	organizations	
will	seek	leave	of	the	Court	to	file	amicus	curiae	briefs	pursuant	to	
Local	Civil	Rule	7(o).	There	is	no	analogous	rule	in	the	Local	Criminal	
Rules,	but	"[the	Local	Civil]	Rules	govern	all	proceedings	in	the	United	
States	District	Court	for	the	District	of	Columbia."	LCvR	1.1.	"An	
amicus	curiae,	defined	as	friend	of	the	court,...	does	not	represent	the	
parties	but	participates	only	for	the	benefit	of	the	Court."	United	States	
v. Microsoft	Corp.,	No.	98-cv-1232(CKK),	2002	WL	319366,	at	*2
(D.D.C.	Feb.	28,	2002)	(internal	quotation	marks	omitted).	Thus,	"[i]t
is	solely	within	the	court's	discretion	to	determine	the	fact,	extent,	and
manner	of	the	participation."	Jin	v.	Ministry	of	State	Sec.,	557	F.	Supp.
2d	131,	136	(D.D.C.	2008)	(citation	and	internal	quotation	marks
omitted).	"'An	amicus	brief	should	normally	be	allowed	when	a	party
is	not	represented	competently	or	is	not	represented	at	all,	when	the
amicus	has	an	interest	in	some	other	case	that	may	be	affected	by	the
decision	in	the	present	case	(though	not	enough	affected	to	entitle	the
amicus	to	intervene	and	become	a	party	in	the	present	case),	or	when
the	amicus	has	unique	information	or	perspective	that	can	help	the
court	beyond	the	help	that	the	lawyers	for	the	parties	are	able	to
provide.	Otherwise,	leave	to	file	an	amicus	curiae	brief	should	be
denied.'"	Id.	at	137	(quoting	Ryan	v.	Commodity	Futures	Trading
Comm'n,	125	F.3d	1062,	1064	(7th	Cir.	1997));	see	also	LCvR	7(o).
Although	there	is	no	corollary	in	the	Local	Criminal	Rules	to	Local
Civil	Rule	7(o),	a	person	or	entity	may	seek	leave	of	the	Court	to	file	an
amicus	curiae	brief	in	a	criminal	case.	See	Min.	Order,	United	States	v.
Simmons,	No.	18-cr-344	(EGS)	(D.D.C.	May	5,	2020);	cf.	United	States	v.
Fokker	Servs.	B.V.,	818	F.3d	733,	740	(D.C.	Cir.	2016)	(appointing
amicus	curiae	in	a	criminal	case).	As	Judge	Amy	Berman	Jackson	has
observed,	"while	there	may	be	individuals	with	an	interest	in	this
matter,	a	criminal	proceeding	is	not	a	free	for	all."	Min.	Order,	United
States	v.	Stone,	No.	19-cr-18	(ABJ)	(D.D.C.	Feb.	28,	2019).	Accordingly,
at	the	appropriate	time,	the	Court	will	enter	a	Scheduling	Order
governing	the	submission	of	any	amicus	curiae	briefs.	Signed	by	Judge
Emmet	G.	Sullivan	on	5/12/2020.	(lcegs3)	(Entered:	05/12/2020)
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
UNITED STATES OF AMERICA 
 
v.  

 
MICHAEL T. FLYNN,  

 
Defendant. 

 
 
 
 
 
Crim. Action No. 17-232 (EGS) 
 

 
ORDER APPOINTING AMICUS CURIAE 

 
Upon consideration of the entire record in this case, it is 

hereby  

ORDERED that the Court exercises its inherent authority to 

appoint The Honorable John Gleeson (Ret.) as amicus curiae to 

present arguments in opposition to the government’s Motion to 

Dismiss, ECF No. 198, see, e.g., United States v. Fokker Servs. 

B.V., 818 F.3d 733, 740 (D.C. Cir. 2016); Jin v. Ministry of 

State Sec., 557 F. Supp. 2d 131, 136 (D.D.C. 2008); it is 

further 

ORDERED that amicus curiae shall address whether the Court 

should issue an Order to Show Cause why Mr. Flynn should not be 

held in criminal contempt for perjury pursuant to 18 U.S.C. 

§ 401, Federal Rule of Criminal Procedure 42, the Court’s 

inherent authority, and any other applicable statutes, rules, or 

controlling law. 

 

Case 1:17-cr-00232-EGS   Document 205   Filed 05/13/20   Page 1 of 2
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SO ORDERED.  

Signed: Emmet G. Sullivan 
  United States District Judge 

May 13, 2020 
 

 

Case 1:17-cr-00232-EGS   Document 205   Filed 05/13/20   Page 2 of 2
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APPENDIX 5  SIMILAR 
MOTIONS TO DISMISS 

AND ORDERS 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA )
)

V. )
) No. 08-231 (EGS)

THEODORE F. STEVENS, )
)

Defendant. )

MOTION OF THE UNITED STATES TO SET ASIDE THE VERDICT
AND DISMISS THE INDICTMENT WITH PREJUDICE

In February 2009, the Acting Assistant Attorney General for the Criminal Division

appointed undersigned counsel to conduct the post-trial litigation in this matter. In preparing to

respond to defendant Theodore Stevens' various motions and in preparation for a possible

evidentiary hearing, undersigned counsel began collecting and reviewing documents and

interviewing potential witnesses. As the Court is aware, the Government has voluntaril

provided to the defense documents and summaries of witness interviews.

The Government recently discovered that a witness interview of Bill Allen took place on

April 15, 2008. While no memorandum of interview or agent notes exist for this interview, notes

taken by two prosecutors who participated in the April 15 interview reflect that Bill Allen was

asked about a note dated October 6, 2002, that was sent from the defendant to Bill Allen. The

note was introduced at trial as Government Exhibit 495 and was referred to as the "Torricelli

note." The notes of the April 15 interview indicate that Bill Allen said, among other things, in

substance and in part, that he (Bill Allen) did not recall talking to Bob Persons regarding giving a

bill to the defendant. This statement by Allen during the April 15 interview was inconsistent

with Allen's recollection at trial, where he described a conversation with Persons about the
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Torricelli note. Iii addition, the April 15 interview notes indicate that Allen estimated that if his

workers had performed efficiently, the fair market value of the work his corporation performed

on defendant's Girdwood chalet would have been $80,000. Upon the discovery of the interview

notes last week, the Government immediately provided a copy to defense counsel.

Defendant Stevens was not informed prior to or during trial of the statements by Bill

Allen on April 15, 2008. This information could have been used by the defendant to cross-

examine Bill Allen and in arguments to the jury. The Government also acknowledges that the

Government's Opposition to Defendant's Motion for a New Trial provided an account of the

Government's interviews of Bill Allen that is inaccurate. See Opposition at 42-43 (Dkt. No.

269).

Given the facts of this particular case, the Government believes that granting a new trial

is in the interest ofjustice. See Fed. R. Crim. P. 33(a). The Government has further determined

that, based on the totality of circumstances and in the interest ofjustice, it will not seek a new

verdict and dismiss the indictment with prejudice.

Further, as the Court is aware, certain matters in this case previously have been referred

to the Office of Professional Responsibility of the Department of Justice. The Government has

supplemented the referral to include the facts concerning the April 1 5th Bill Allen interview.

Once the inquiry into this matter is completed by the Office of Professional Responsibility, the

Government will share the findings of that inquiry with the Court.

2
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Respectfully submitted,

PAULM. O'BRIEN
Chief, Narcotic and Dangerous Drug Section
Criminal Division
U.S. Department of Justice
1400 New York Ave. NW
Washington, D.C. 20530
Tel: 202-514-0169
Fax: 202-514-6112

WILLIAMJ. STUCKWISCH (Bar No. 457278)
Senior Trial Attorney, Fraud Section

3
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CERTIFICATE OF SERVICE

I hereby certify that on this 1St day of April, 2009, I caused a copy of the foregoing
"MOTION OF THE UNITED STATES TO SET ASIDE THE VERDICT AND DISMISS THE
INDICTMENT WITH PREJUDICE" to be delivered electronically to the following:

Brendan V. Sullivan, Jr., Esq.
RobertM. Cary, Esq.
Williams & Connolly LLP
725 Twelfth Street, N.W.
Washington, D.C. 20005 7

••

Paul M. O'Brien

4
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 

V. 

FILED 
APR - 7 2009 

CfeBrk,kU.S. District and 
an ruptcy Courts 

) 
) 
) 
) 
) 
) 
) 
) 

No. 08-cr-231 (EGS) 
THEODORE F. STEVENS, 

Defendant. 

ORDER 

At the direction of the Attorney General, on April 1, 2009, a newly-appointed team of 

prosecutors filed a Motion to Set Aside the Verdict and Dismiss the Indictment, citing the failure 

to produce notes taken by prosecutors in an April 15, 2008 interview of Bill Allen. At a hearing 

on April 7, 2009, the government conceded that these notes contained information that the 

government was constitutionally required to provide to the defense for use at trial. Despite 

repeated defense requests and the Court's repeated admonitions to provide exculpatory 

information, the notes were not produced to the defense until March 25-26, 2009, nearly five 

months after trial. The Court will grant the Motion. 

There was never a judgment of conviction in this case. The jury's verdict is being set 

aside and has no legal effect. 

The government's Motion is GRANTED. The verdict is hereby set aside and the 

indictment is hereby dismissed with prejudice. 

IT IS SO ORDERED. 

April 7, 2009 

United States District Judge 
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA : CRIMINAL NO. 09-335 (RJL)
:

v. :
:

AMARO GONCALVES, et al., :
:

Defendants. :
                                                                        :

GOVERNMENT’S UNOPPOSED MOTION TO
DISMISS PURSUANT TO FED. R. CRIM. P. 48(a)

The United States of America, by and through its undersigned attorneys, hereby moves to

dismiss in the above-captioned case (1) the Superseding Indictment against defendants Jonathan

M. Spiller, Haim Geri, and Daniel Alvirez, and Count 1 of the Superseding Information against

defendant Daniel Alvirez, with prejudice, and (2) Count 2 of the Superseding Information

against defendant Daniel Alvirez without prejudice.

1. On April 16, 2010, Spiller, Geri, Alvirez, and other defendants were charged in a

Superseding Indictment with conspiracy to violate the Foreign Corrupt Practices Act (“FCPA”),

18 U.S.C. § 371, violations of the FCPA, 15 U.S.C. §§ 78dd-1 et seq., and conspiracy to commit

money laundering, 18 U.S.C. § 1956(h).  On March 1, 2011, defendant Alvirez was charged in a

two-count Superseding Information.  Count 1 charged the same conspiracy to violate the FCPA

that was charged in Count 1 of the Superseding Indictment (“the Gabon conspiracy count”). 

Count 2 charged a separate conspiracy to violate the FCPA relating to the sale of military and

law enforcement equipment to the Republic of Georgia (“the Georgia conspiracy count”).

2. On March 1, 2011, defendant Alvirez pleaded guilty to both counts of the

Superseding Information – the Gabon conspiracy count and the Georgia conspiracy count.  On

March 29, 2011, defendant Spiller pleaded guilty to the Gabon conspiracy count.  On April 28,
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2011, defendant Geri pleaded guilty to the Gabon conspiracy count.

3. On December 22, 2011, at the close of the government’s case in the second trial

conducted in this matter, the Court granted the trial defendants’ motions for judgment of

acquittal, pursuant to Fed. R. Crim. P. 29, as to the Gabon conspiracy count, ruling that there

were structural deficiencies in the conspiracy as it was charged and that the government’s proof

at trial did not establish that conspiracy.

4. On February 21, 2012, the government moved to dismiss with prejudice the

Superseding Indictment against the defendants who were pending trial, including seven

defendants for whom the Court had granted mistrials following hung juries and nine defendants

who had yet to be tried.  The government submitted that the continued prosecution of the case

was not warranted under the circumstances, given the outcomes of the first two trials, the

implications of certain evidentiary and other legal rulings in those trials for future trials, and the

substantial resources that would be necessary to proceed with another four or more trials.  In an

Order dated February 23, 2012, the Court granted the government’s motion, and dismissed with

prejudice the Superseding Indictment, and all underlying indictments, against the defendants

who were pending trial.

5. Based on a review of the record, the government has concluded that the Court’s

ruling in the second trial as to the Gabon conspiracy count would apply equally to defendants

Spiller, Geri, and Alvirez.  Although, as the Court knows, the government argued extensively in

opposition to the defendants’ Rule 29 motions and does not agree with the Court’s ruling, the

government accepts the Court’s decision.  As a result of the Court’s ruling on the Gabon

conspiracy count, and in light of the reasons set forth in its prior motion to dismiss, the

2
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government has concluded that further prosecution of the Gabon-related charges against

defendants Spiller, Geri, and Alvirez is unlikely to be successful.

6. The government has also concluded that it is in the interests of justice not to

prosecute defendant Alvirez on the Georgia conspiracy count at this time, but rather to continue

the investigation of that and related conduct.  Following such investigation, the government will

determine whether to bring criminal charges relating to that conduct.

7. The government has contacted counsel for defendants Spiller, Geri, and Alvirez

and they do not oppose this motion to dismiss.

Accordingly, the government moves pursuant to Fed. R. Crim. P. 48(a) to dismiss in the

above-captioned case (1) the Superseding Indictment against defendants Jonathan M. Spiller,

Haim Geri, and Daniel Alvirez, and Count 1 of the Superseding Information against defendant

Daniel Alvirez, with prejudice, and (2) Count 2 of the Superseding Information against

defendant Daniel Alvirez without prejudice.

Respectfully submitted,

DENIS J. McINERNEY RONALD C. MACHEN JR.
Chief, Fraud Section United States Attorney

In and For the District of Columbia

By:                      /s/                                                     /s/                                
LAURA N. PERKINS MATTHEW C. SOLOMON
D.C. Bar # 479048 NY Bar # 3055209
JOEY LIPTON Assistant United States Attorney
IL Bar # 6225473             Fraud & Public Corruption Section
Trial Attorneys United States Attorney’s Office
Criminal Division, Fraud Section 555 4th Street, N.W.
U.S. Department of Justice Washington, D.C. 20530
1400 New York Avenue, N.W. (202) 252-7566
Washington, D.C. 20530
(202) 514-7023
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA CRIMINAL NO. 09-335 (RJL) 

V. 

DANIEL ALVIREZ, 

Defendant. 

ORDER 

FitED 

Cierk, U S, Distrkf & erni<r vph,f 
Court~: fn: :hB 0 1:tr:ci (if '>::wrn!;P 

On the government's unopposed motion to dismiss pursuant to Fed. R. Crim. P. 48(a) in 

the above-captioned case, it is hereby ORDERED: 

1. The Superseding Indictment against defendant Daniel Alvirez (the '·defendant"), 

and Count 1 of the Superseding Information against the defendant, are dismissed with prejudice. 

2. Count 2 of the Superseding Information against the defendant is dismissed 

without prejudice. 

3. As a result of the dismissal of the charges, the guilty plea entered by the defendant 

is vacated. 

DATED: 

21 
TH~~ HO~RD J. LEON 
UNITED ST A TES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

UNITED ST A TES OF AMERICA 

v. 

JONA THAN M. SPILLER, 

Defendant. 

CRIMINAL NO. 09-335 (RJL) 

ORDER 

FILED 
MAR 3 0 2012 

Clerk, U.S. District & Bankruptcy 
Courts for the District of Columbia 

On the government's unopposed motion to dismiss pursuant to Fed. R. Crim. P. 48(a) in 

the above-captioned case, it is hereby ORDERED: 

I. The Superseding Indictment against defendant Jonathan M. Spiller is dismissed 

with prejudice. 

2. As a result of the dismissal of the charges, the guilty plea entered by the defendant 

is vacated. 

DATED: 
THE HONO L RICHARD J. LEON 
UNITED STA TES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
. ·ms rRICT OF COLU'M'B'tA . 

UNITED STA TES OF AMERICA CRIMINAL NO. 09-335 (RJL) 

v. 

HAIM GERI, 

Defendant. 

ORDER 

fIL.ED 
MAR y.g·2012·~--

Clerk, U.S. District & Bankruptcy , 
;;ourts tor tllP. Olstrlct of Columb~a 

On the government's unopposed motion to dismiss pursuant to Fed. R. Crim. P. 48(a) in 

the above-captioned case, it is hereby ORDERED: 

I. The Superseding Indictment against defendant Haim Geri is dismissed with 

prejudice. 

2. As a result of the dismissal of the charges, the guilty plea entered by the defendant 

is vacated. 

DATED: ~/!>Qt~ 
TH 
UNITED ST 

RICHARD J. LEON 
ISTRJCT JUDGE 
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CERTIFICATE OF SERVICE 

 I hereby certify that on May 19, 2020, I electronically filed the 

foregoing with the Clerk of the Court for the United States Court of Appeals 

for the D.C. Circuit by using the CM/ECF system.  I further certify that I 

have served the following by first-class United States Mail for delivery to 

each of the following on May 19, 2020.  

Timothy Shea, Esquire 
United States Attorney for the District of Columbia 
555 4th Street, N.W. 
Washington, D.C. 20530 

The Hon. Emmet G. Sullivan  
United States District Court for the District Columbia 
333 Constitution Avenue, N.W. 
Washington, D.C. 20001 

John Gleeson, Esquire
Debevoise & Plimpton LLP
919 Third Avenue
New York, NY 10022
Tel: 212-909-6000
Fax: 212-909-6836

May 19, 2020 /s/ Sidney Powell 
Sidney Powell 
SIDNEY POWELL, P.C. 
   Counsel of Record  
2911 Turtle Creek Blvd., 
Suite 300 
Dallas, Texas 75219 
Tel: 214-707-1775 
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