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Coauel to the Pruideat l 

R.e: Availabilit7 of bffative Privilege Where Coaar~•ioGa'l 
Coaaittee Sea. THtiaon:, of 1oraer Whit.• Bo1.11• Offict.al 

. on Advice Giv" ~id•t Ot1 Official Matter,. 

Thia !Ha)riandaa coafitat our oral advice (JHlr Leoa UlJua) 
to Frtd Fieldiq of :,ouz 1taf.f to t.ba effect tb&t the coaati- . 
tutio\'l.111 doctr111• of !zecuiv• pri-.11•&• •Y·FOl"trly t>.· 
invoked with r•pect to, u ve uaderatand it,. tb.e tutimil7 · 
of • foriaa- --,.r of tbe Wh!t• Bcua,.e auff CODceniq aclvice ·. 
given:to the h•aldnt oa offic:i.11 Mtt•r• duriag bi• ..,10:,-
11ent 111 the Whit• Bowie. We •••-- for purpoa•• o.f tbia 
IMmorand.ua that. the teltiaoo:, could p~t:,· be refuaN. uadu · 
th• doctrine of 'bee"-tive prtrilea• 1fffl the fomer auff 
lliealber atill .-ployacl b)- the Wlute Boae. 

We have · aot · fe>U$i · au7 prac-.at for iinoutiOG of the. 
doctrine of k•catlve privilege witb r•,-ct to the· t•tlac1ly 
of a fot'lllffmeaber·of tb.•Whlte lloclile·ataft. Tber• b&-.. 
been • : however, aeve:nl occ11tom 011 ·. vbicb • c,oiai,t tee· baa 

· r1que1ted the ta,tiaooy .of ·othff foftifl' p,v.u .. ent official•• 
· and th• privilep baa ·"" •lthc 1DY'Oked or the. propriety of 

invoki.q it a1aH"ttd. to ou:r ~•• tbe . policiu uadttlylq . 
·che doctrine of -.cutiv• privilep.111pport it■ av11lullit7 
· vber•: a fo.naff offici:al ta beilag 11ked . to , .. tify about 
adv1c:• he pve tu Pre,td•t 011 offic1al •tter, while he 
waa irai office. 

i . 

I. Previoua ~it tee· bguette fgi- tbe Te1t1..aioit7 of 
FoJ'lll!Ji'. Offlci.ala • . 

. ID. Hovllllber ·1953, tbe &Qwae . G; .· t ttee oli Ue-.\inricu 
Activitiu aerved fonaer Preaiuilt Barry 8, huml1I vttb a 1uh• 
poeaa< directing bill to •PPMI' befo~• the Cc I ttee, a,ii,,arntl7 
fot: the purpo1• · of euaiuiq "2., Tx m vitb rnpect 
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to his designation of Harry Dexter White to be United States 
Di-rector of the Internationaf Monetary Fund. In a letter 
to tho Committee dated November 12, 1953, Mr. Truman said: 

"The subpoena does not state the matters upon t.ihich 
; you seek my testimony, but I assume from the press 
· st_ories that you seek to examine me with respect to 
matters which occurred duringmy tenure of the 

: Presidency of the United States . 

11 In spite of my :personai willingness to cooperate 
with your committee, I feel cortstra-ined by my duty to 
the people of the United States to decline to ~omply 
with the subpoena. w 

The lett.e:i:' then went on to cite pr~cedents in which incumbent· 
Presidents had declined to reply to. sUbpoenas or demat)ds foJ;: 
information by Congress, and continued: . 

"lt must be obvious to you'that if the doctrine 
, of separation of powers and the independence of. the 
i Prf;!~idency is to have any validity at al_l, it must 
: be equally applicable to a Pres id'ent after hi.a term 
iof.office has expired when heis sought to be examined 
\with respect to any ·acts occurring while he is · 

·• Pr.eside,nt; 

. 11The doctrine would be shattered, and the President, 
, contrary to our fiu:1damental theory of constitutional 
,government, would become a 111ere arm of the Legislative 
•Branch of the Government if he would-feel during his • 
:term of office tha:c·his every act might be _subJ•ct to 
: official inquiry and possible distortion for political 

1 
purpcis-es . 

i 
, 11If your intention, ho'-lever, is to inquire into 
lany acts as a private individual either before or 

· jafte~ my Presidency and unrelated to anr
1
acts ai 

1Pt-es1.dent, I shall be happy to app_ear."-
! . . . . ~ . . 
! . . .. 

l/Ne~ York Times, November 13, 1953. · 

" .. _ - ..-:·•·, .. 
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· The Committee did not attempt to press the matter· to a 
test, and in a radio speech dealing with the subject, Mr. 
Truman stated: · 

the 

. "The separation and balance of powers between · 
the three-independent branches of the Government is 
fundamental in our constitutional form of government-. 
A Congressional committee may not compel the attend
a11ce of a -President of the United States, while he is 

. in office, to inquire into 1J1att:ers pertaining to the 
performance of his official duties, If the cons citu;. 
tional principle were otherwise, the. office of the. 
President would not be independent . 

. ''I~ is. just as · important to the independence of 
the Executive that the actions of the President should 

·not be subj'ected· to- the que~tii::>ning bJ ·'the Congre.ss · 
after he has completed his t.erm of office as that hia 
actions. should not be questioned while he is serving 
as President. In either case, ·the office of President 
would be dominated by the Congress and the Presidency · 
might become a mer.e appendage of congress . 

''When I became ·President, I took an oath to pre
serve, .protect and defend the Constitution of the 
United States. I am s·till bound by that oath and 

.· .will be as long as l live .. Whi_le I was in office, I 
.lived up to that oath--and 1 believe I passed on t9 
my successor the great office of President of the 
United States with its integrity _and independence 
unimpaired. . 

''Now that I have la,id down. the heavy burdens of 
that ·office I do not propose to take any step which 
would violate that oath or which would in any way 
lead to. encroachments on the. independence of that . 
g:reat office. 11?:./ · · · . . - · . . 

So far as testifying or 
position which President ,,-. 

providing information is concerned. 
Truman took in this. instance 

---------------·· ~ '£./New York Times, November 17, 1953, p. 26. 

! '· 
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appear:1 to baa -reason~ble extension of the.doctrine of 
Executiye privilege. · - · -

Another exclmple is provided by former Justice To111 C . 
. Clark's refusal, on two occasions whii'e he was an Associate 
Justice of the United States Supreme CouI."t, to testify before 
a congrcssional·committee about matters relating to his 
duties a~ Assistant Attorney General .and Attorney General. 
On June 17, 1953, then Justice Clark declined the invitation 
of a House Judiciary Subcommittee to testify about soaie of 
his activities when he was Attorney General and Assistant 
Attorney General from 1941 to 1949 .1/ Again-, on November 13, 
1953, Justice Clark refused to honor a subpoena requesting· 
his appearance before the Un-American Activities C0~"'.'1.!:.!:.ee 
a£ the House of Representatives investigating charges that a 
Soviet spy employed by the Gove;nment had been knowingly pro
moted. In his letter to Congr.essman Velde, Justice Clark · . .... -..... -· . 4/ - . ... .... . . . - ' 
sai~-~n part:- . 

. "Aa you know, the independence of the three 
\"branches of our Government is the cardinal prin- · 

·; ciples on which our constitutional system is 
founded. This complete independence of the 

: judici.a.l:.y is necess.ary to the. proper administra-
tion 6£,jtistice. · · 

. "In order to discharge this high trust·, judges . 
·•· must be kept:_ free .from the st:rife of public contro- . 
'. versy; Since becoming an Associate Justice of the 

United States Supreme Couri:; .I have scrupulously 
; observed a comple.te retirem~nt from such matters." · 

'l.lNe~~ York Times, June 18, 1 1953, pp. 1, 33. However, he gave 
the subcominitcee a point.;.by-point comment on each of the 
sevein cases about which it wanted to question him_, sayiri~ 
that! it might.be helpful in clearing up its record. 
4 /Ne,~ York Times, November 14, 1953, p. 9. Ju.st ice Clark 
stat.ed however, that he would give serious consideration, 
subjec~ only tohia duties under.the Constitution, to any 
written questions that-might be presented about hie personal 
recollection of the matter . .. 

- 4 :.. 
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It is import.nrtt to note here that Justice Clark's letter rests 
his refusal to appear on whai:: amounts to an ana1ui;ous judicial 
privilege, rather than on any Executive privilege available 
because of his status as a former Executive official. 

A third example ve have found involved _ two former 
attorneys in the Antitrust Division of the Department of 

- Justice who were asked by a subcom.'llittee co testify about 

'· . , i 

· settlement negotiations in a case on which they had worked 
while employed by the Department c,f Justice. Assistant 
Attorney General Hansen in charge of the Antitrust Divis.ion -
advised the two former attorneys that they were free to testi.; 
f.y on the matter, but he indicated that __ the Department_ could _ 
·ask .. the .. former attorneys not to testify it it believed it 
apprC>priate: 

-- . I ,,·... • t 
. i 1 

i . ! . J· 
.•. ' i .. ' :I 

' 

.• 

"Unde·r the circumstances peculiar to this -- ca.se, 
we. do not at the present time·think it appropriate 
or desirable to suggest to you that you a:ssert any 
J->riv_ilege on behalf of the 'Dep&rllrtlent t.iith regard 
to any information w!thin your knowledge which is · 
relevant to th7 n~gotia5}oris of the decree in ·_ the 
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Western Electric case."- - · 

II. Pol.icies Underl_yj.ng the Pi:-ivilege Support 
A\lailability Here. 

Its 

·--
An examination of the .,polities. underlying the_ doctrine 

• of Executive privilege also supports our conclusion that i:he _ 
privilege may pi·operly be i_nvoked in the present ci.rcums tances. · 

. ,:. 

_ ! . The primary policy justification for the doctrine of Executive 
privilege as applied to advice given the President by his 
staff i is that £:rank and candid· advice to the President is 
essential and the Preside.:i.t will be more likely to rocaive 
such advice if it is· kept confidential, If advice from a 

I staff ;member were protected fr001 congressional and public -
' scrutiny only for so long_ as the staff member remained employed 

in the White House, the protcctien would be significantly 
reduced. It would only .be a question of time•i~hen staff 

:\ ; : ,t : 

' -· • • : n i .·'\ -,..,..----~----
-, ➔• i 

,(~ .-·i! 2- Cons:ent Decree Program of the Department of Justice, Hearings 
__ •· -,, ;· Before: the Antitrust Subcommittee (Subcommittee No. 5) of the 

{ ' House 'Committee bn the Judiciary, 85th Co~ .• 1st & 2d Sess:, 
. \..... \ ; pts·. I & II, at 357 6- 77, 3647 (1957-58). -

I
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turnovers or· a change in administration would remove. the 
shield. Perhaps more strikingly I if the privilege were nC>t 
available to the President with respect to former staff 
members, a committee could compel testimony from them that • 

· could certainly .be refused if sought from a current staff .. ·. 
member. It is noteworthy that the evidentiary privileges for 
communications to an attorney, a s'pouse or a physician,whic:h 
are also designed primarily to protect candid discussion,. 
do not depend on the continu·ation of the relationships under 
which they were mad.e. §/ . 

We have one caveat ~ith respect to our conclusion. 
While we believe that an assertion of Executive privilege 
with respect to specific testimony on the subject of advice 

· given by the former staff member t.o the President is. entirely 
proper, we have somli! reservations·aboutthe propriety o,f 
invoking. the privilege .to direc:t; ___ tJ1e fonner staf·f member not 
to appear at all. _This aspect of. the Executive privile-ge has 
;in the past been claimed only for the President and his most 
intimate• immediate advisers. One of the justifications 
thati has been a_dvanced for an immediate adviser declining to· 
appear is that he is presumptively available to the President 
24 hours· a day; . the necessity to appear before congressional 

. committees therefore could impair that availabi.lit.)" .. This . 
consideration would obvi.ously not justify a·· refus.al to 

_appear by a·former .staff member. However, this Justification 
is in our view neither the only nor the best one. An 
immediate .assis,tant ta the· Prl:!sident may be. said t·o ser'-le 
as his .alter ego in implementing Presidential policies. On 
this. theory, the· same considerations that were persu.asive to 
former President Truman would apply to justify a refusal to 
appear by such a former s1:aff member, -if the scope of his 
testimony is to.be limited.to his activities while serving 
in that capacity. · 

; 

! In conclusion, we believe thi:it an invocation of the 
privilege with respect to particular testimony by a forlller 

· etaf·f member on the subject of advice given the President is 
quite clearly prop~r; on 'the other hand, we believe an 

§./see Wigmore on Evidence,. Vol. VIII, SS _2323, 2341, 2387 
(3d. ed. 1961). · • 
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iR-vocation of the privilege as a basis for a refusal to 
appear at all is. a closer question, An intention to invoke 
the privilege with respect to particµlar testimony could 
certainly be announced. This as a practical matter may solve 

.the problem, lf, however, the interr0gation is expected to 
extend to non-privileged ma.tters, · a decision that the former .. · 
staff member should not appear at all would riot, in our 
opil'\ion; be justified. · · 
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Roger c. C-ramton · 
Assistant Attorney General' 

Office of Legal Counsel· 
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