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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF
MILITARY COMMISSION REVIEW

On March 11, 2017, this Court ordered that, on or before March 23, 2017, “the
Government shall file with the Court a statement signed by counsel for the Government stating
whether the Government contends that al Qosi is an enemy belligerent, privileged or
unprivileged, currently or at any time since his 2012 release and repatriation, and the factual
basis for the Government’s contention.” Order at 3 (Mar. 11, 2017). The United States contends
that al Qosi is currently an unprivileged enemy belligerent.
The factual basis for the Government’s contention is a Defense Intelligence Agency
(DIA) assessment.1 This assessment is based, among other things, upon publicly available
information, including public statements by al Qosi himself,2 as well as public statements of
other members of al Qaeda in the Arabian Peninsula (AQAP).3 This information supports the
contention that al Qosi serves as a spokesman for AQAP and has urged continued jihad against
the United States. Additionally, the DIA assesses al Qosi has likely reengaged in terrorist
associated activities since at least late-2015.4

1

See Attach. A (DIA, U//FOUO assessment, current as of 22 March 2017).

2

See Interview of Abu-Khubayb al-Sudani [a.k.a., Ibrahim Al Qosi], INSPIRE, Spring 2016
ed., at 51-62 (“INSPIRE interview”) (recording that Al Qosi is honored as a scholar of sharia and
religious leader); al-Qa’idah in the Arabian Peninsula—Guardians of Shari’ah,
https://videopress.com/v/S5f0AMvb (last visited Mar. 22, 2017) (“Guardians of Shari’ah”)
(depicting, in video published by AQAP, al Qosi’s exhortations of mujahideen to jihad), English
subtitled version available at http://iplayerhd.com/player/video/01c7be58-11ef-48dc-b6b69dd5ebf0567b/share (last visited 22 March 2017).
3

Guardians of Shari’ah, supra note 2; Prophecy Realized: Ex-Gitmo Detainee, UBL Aide
Resurfaces on Battlefield in Yemen, FOXNEWS.COM (Dec. 10, 2015),
http://www.foxnews.com/world/2015/12/10/former-guantanamo-detainee-makes-appearance-inlatest-al-qaeda-in-yemen-video.html (stating that al Qosi, “also known by the nom de guerre
Sheikh Khubayb al Sudani” “is one of the terror group’s top leaders” in Yemen, and is “an
especially high-profile spokesman” for AQAP).
4

See Attach. A.

Al Qosi meets the definition of an unprivileged enemy belligerent under the Military
Commissions Act of 2009 (M.C.A.). The M.C.A. defines an “unprivileged enemy belligerent”
as follows:
UNPRIVILEGED ENEMY BELLIGERENT.—The term ‘‘unprivileged
enemy belligerent’’ means an individual (other than a privileged
belligerent) who—
(A) has engaged in hostilities against the United States or its
coalition partners;
(B) has purposefully and materially supported hostilities
against the United States or its coalition partners; or
(C) was a part of al Qaeda at the time of the alleged offense
under this chapter.5
Al Qosi satisfies this definition because he has “purposefully and materially supported
hostilities against the United States or its coalition partners,” and he is “a part of al Qaeda.” Al
Qosi’s own words and the public statements of other leaders in Al Qaeda demonstrate that, at a
minimum, he is a member, a revered scholar, and a “Sheikh” or “Shaykh” of AQAP.6 In jihadist
videos and newspapers published by AQAP, he has encouraged violence against the United
States and “the West.”7 The Director of the Defense Intelligence Agency has testified that

5

10 U.S.C. § 948a(7).

6

In addition to the sources cited supra, see also Thomas Joscelyn, Ex-Guantanamo Detainee
Now an al Qaeda Leader in Yemen, LONG WAR JOURNAL (Dec. 9, 2015),
http://www.longwarjournal.org/archives/2015/12/ex-guantanamo-detainee-now-an-al-qaedaleader-in-yemen.php (“Qosi joined AQAP in 2014 and became one of its leaders,” and Al Qosi
“is also known as Sheikh Khubayb al Sudani.”).
7

In addition to the sources cited supra, see also Rowan Scarborough, Gitmo Detainee
Released by Obama Resurfaces in al Qaeda Terrorist Video, WASH. TIMES (Dec. 10, 2015),
http://www.washingtontimes.com/news/2015/dec/10/guantanamo-detainee-obama-releasedappears-in-al-q/ (“A former Guantanamo inmate [Al Qosi] whom the Obama administration
released on assurances that he would not go back to terrorism has emerged as a top al Qaeda
leader in a video urging Muslims to kill Americans.”); Anthony Kimery, Former Al Qaeda
Detainee Promises ‘Creative and New’ Attacks on USA, HOMELAND SECURITY TODAY (Aug. 22,
2016, 6:47 PM), http://www.hstoday.us/briefings/daily-news-analysis/single-article/former-alqaeda-detainee-promises-creative-and-new-attacks-onus/23d4947ed597c2d546d0e74b6f729828.html (Al Qosi “vowed in an article published by Al
2

AQAP is a terrorist organization which “remains committed to attacking the West, probably by
targeting commercial aviation with innovative explosives, and will leverage instability in Yemen
to its advantage.”8
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Marsa, a weekly newspaper affiliated with AQAP,” “[Attacks] will continue but will be [in] a
creative and new way by men of your own [who] carry your names, speak your language, and
did not receive training in Afghanistan, and whose names are not on the CIA and FBI blacklist –
men who might have in the past drunk alcohol, eaten pork or been soldiers in your army.”
(alterations in original)).
8

Worldwide Threats: Hearing Before the S. Comm. on Armed Servs., 114th Cong. 39-60
(2015), http://www.gpo.gov/fdsys/pkg/CHRG-114shrg20720/pdf/CHRG-114shrg20720.pdf
(February 26, 2015 prepared statement of Lieutenant General Vincent R. Stewart, USMC,
Director of the Defense Intelligence Agency); see also Worldwide Threats: Hearing Before the
H. Comm. on Armed Servs., 114th Cong. 40-63 (2015), http://www.gpo.gov/fdsys/pkg/CHRG114hhrg94090/pdf/CHRG-114hhrg94090.pdf (February 3, 2015 prepared statement of
Lieutenant General Vincent R. Stewart, USMC, Director of the Defense Intelligence Agency).
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CERTIFICATE OF SERVICE
I certify that a copy of the foregoing was sent by electronic mail to Mark Harvey, the
Clerk of the Court for the Court of Military Commission Review, Edward Loughran, Assistant
Clerk of the Court for the Court of Military Commission Review, Mary R. McCormick, appellate
defense counsel, and Suzanne Lachelier, assistant appellate defense counsel, on this 23rd day of
March, 2017.

//s//
MICHAEL J. O’SULLIVAN
Appellate Counsel for the United States
Office of the Chief Prosecutor
Office of Military Commissions
1610 Defense Pentagon
Washington, D.C. 20301-1610
Michael.j.osullivan14.civ@mail.mil
Tel. (703) 275-9033
Fax. (703) 275-9105

4

ATTACHMENT A

