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UNITED ST A TES 
COURT O F MILITAR Y COMMISSION REVIE W 

UNITED ST A TES, ) ORDER 
) 

Appellant ) LIFTING ST A Y 
) AFFIRMING PRI 0 R 0 RD ERS 

v. ) DENYING DISQUALIFICATION 
) AND RECUSAL MOTIONS 

ABD AL RAHIM HUSSA YN ) SETTING ORAL ARGUMENT 
MUHAMMAD AL-NASHIRI, ) 

Appellee 
) CMCR Case No. 14-001 
) 
) May 18, 2016 

BEFORE: 

M ITCHELL, PRESIDING J udge 
KING, S ILLIMAN Judges 

On October 15, 2014, appellant requested oral argument. On October 16, 
2014, appellee replied and did not object to oral argument. Oral argument was 
scheduled for November 13, 2014 . 

On October 14, 2014, appellee filed a petition for a writ of mandamus and 
prohibition in the Court of Appeals for the District of Columbia Circuit asking 
that court to order the disqualification of Judges Weber and Ward, the two 
military judges then on the panel assigned to hear the appeal. Appellee 
contended their assignment by the Secretary of Defense to our court violates the 
Commander- in-Chief Clause and the Appoi ntments Clause of the U.S . 
Constitution . See Appellee's Pet. for Writ of Mandamus & Prohibition, In re 
Al-Nashiri, No. 14-1203 (D .C . Cir. Oct. 14 , 2014 ) . 

On the eve of the oral argument, the Court of Appeals for the District of 
Columbia C ircuit granted a stay in the proceedings for the purpose of giving it 
sufficient opportunity to consider appellee's mandamus petition. Order, In re 
Al-Nashiri, No. 14-1203 (D .C . Cir. Nov . 12, 2014 ) . 

On June 23, 2015, the Court of Appeals for the District of Columbia 
C ircuit denied the appellee' s mandamus petition, remanded the case back to our 
court, and lifted that Court 's stay . In re Al-Nashiri, 79 1 F .3d 71 (D .C . Cir. 
2015); Order, In re Al-Nashiri, No. 14-1203 (D .C . Cir. June 23, 2015) . 
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On June 26, 2015, we granted the requests to hold this case in abeyance 
pending possible presidential nomination and Senate confirmation of the 
military appellate judges . See In re Al-Nashiri, 791 F .3d at 86 (s uggest ing s uch 
nomination and confirmation would "put to rest any Appointments Clause 
questions") . On March 14, 2016, the Senate received the nominations of Judges 
Mitchell and King to our court. 1 The Senate confirmed Judges Mitchell and 
King on April 28, 2016, 2 and they were sworn as US CM CR judges on May 2, 
2016 . 

On April 29, 2016, appellant requested that we lift the stay and reaffirm 
our previous orders. Our court issued several procedural orders involving stays, 
extensions, recu sals, and assignment of judges as well as the following 
s ubstantive orders: grant in g on September 25, 2014, appellant's motion for 
leave to file an outsized brief; denying on October 6, 2014, appellee's motion to 
recuse the two military judges on the panel, alleging they were assigned to the 
USCMCR in violation of the Appointments Clause, U .S . Con st. art. II,§ 2, cl. 2, 
and could not be freely removed in violation of the Commander-i n-Chief Clause, 
id. cl. l; denying on October 6, 2014, appell ee's motion to "terminate the 
devolution of its judicial responsibil ities onto the Clerk of Court."; denying on 
October 10, 2014, appellee's motion to dismiss the appeal as untimely; and 
granting on October 20, 2014, appellant's motion to attach documents to the 
appendix accompanying its brief. 

On April 30, 2016, appellee filed an unopposed request for an extension 
until May 16, 2016, to respond to appellant's motion, and we approved the 
extension request. 

On May 16, 2016, we received appellee's response. Appellee moved to 
continue the stay; to disqualify the military judges, Judges Mitchell and King; 
a nd to recuse Judges Mitchell and King from deciding the disqualification 
motion. As one of several alternatives to disqualification, Appellee seeks an 
order "confirming Col Mitchell and CAPT King's newfound civilian status[ .] " 
Appellee cites 16 Cong. Rec. 2599 (daily ed. Apr. 28, 2016) 3 and 10 U .S .C. 
973(b) as the basis for disqualification . Appellee's reading of Cong. Rec. 2599 
is taken out of context. PN 1219 and 1224 contai n the complete descript ion of 

1 See 162 CONG. REC. Sl474 (da ily ed. Mar. 14 , 2016) ( indicat ing receipt of President's 
nominations of Colonel Martin T. Mitche ll , U.S. Air Force , and Captain Donald C. King , 
U.S. Navy , as appellate military judges on the United States Court of Military Commission 
Re v iew). 

2 U.S. Cong. , Nominations of I 14th Cong. , PN 1219 , https://www.congress .gov/nom ination/ 
I 14th-con gress/1 219 (Judge Mitchel I) , and PN 1224 , https ://www .congress .gov/nomi nation/ 
1 14th-congress/1224 (Judge King). (En c l. I , 2) 

3 Th e language of the 16 Cong. R ec. 2599 (dail y ed. Apr. 28 , 2016) is that the Senate 
confirmed the "Air Force nomination of Martin T . Mitch ell , to be co lon el" and " Navy 
nomination to Donald C. King , to be Captain." I t mirrors the c losing phrase of PN 1219 and 
1224. 
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the nomination and confirmation process. Moreover, the Senate previously 
confi rmed Judge Mitchell to Colonel, and Judge King to Captain more than two 
years ago . On Apr il 28, 2016, the Senate confirmed Judges Mitchell and Ki ng 
as appellate military judges in accordance with the Secretary of Defense's 
recommendation and the President's nominat ion . See note 2, supra . 

Appellee's reading of Cong . Rec. 2599 is taken out of context. PN 12 19 
and 1224 conta in the complete descr iption of the nomination and confi rmation 
process . 

Title 10 U.S .C . § 973(b)(2)(A) provides, "Except as otherwise authorized 
by law, an officer to whom this subsection applies may not hold, or exercise the 
functions of, a c iv il office in the Government of the Uni ted States-- ... ( ii ) that 
requires an appointment by the President by and with the advice and consent of 
the Senate." Appellate military judges are spec ifically authorized by law under 
10 U .S .C . § 950f(b)(2), and 10 U.S .C . § 973(b)(2) does not prohibit Judges 
Mitchell a nd King from acting as appellate military judges . Title 10 U .S .C . §§ 
950f(b)(2) and 973(b)(2) do not define the term "civil office", and there is no 
evidence that Congress intended commissioned officers appointed as appellate 
militarr judges to the Court of Military Comm ission Review to occupy a c ivil 
office . The 2009 Military Commissions Act states, "The Court shall consist of 
one or more panels, each composed of not less than three appellate mi li tary 
judges ." 10 U.S .C . § 950f(a) . Military commissions a re used "to try alien 
unprivileged enemy belligerents for violations of the law of war and other 
offenses tr iable by military comm ission ." 10 U.S .C. § 948b(a) . Di sposition of 
violations of the law of war by military commissions is a classic military 
function and Judges Mitchell and King do not occupy a "c ivil office" when 
serv ing as appellate military judges on the Court of Military Commission 
Review . 

Therefore, it is hereby 

ORDERED that appellant's April 29, 2016 request to lift our stay of 
lit igat ion of appellant ' s appeals, which were initially filed on September 19, 
2014 and March 27, 2015, is GRANTED. 

4 Title 10 U.S.C. § 950f(b)(2) states , "The Secretary of Defense may assign persons who are 
appellate military judges to be judges on the Court. Any judge so assigned shall be a 
commissioned officer of the armed forces , and shall meet the qualifications for military 
judges prescribed by section 948j(b) of this title." 

5 See D epartment of Defense Di rective Number 1344.10, Poli tical Activities by Members of 
the Armed Forces (Feb. 19 , 2008) Section E2.3. (defining "civil office" as "A non -military 
office involving the exercise of the powers or authority of civil government , to include 
elective and appointed office in the U.S. Go vernment , a U.S. territory or possession , State , 
county , municipality, or offic ial subdivision thereof. This term does not include a non ­
elective posit ion as a regular or reserve member of c ivilian law enforcement , fire , or rescue 
squad."). 
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ORDERED that appellant's motion that we reconsider the orders our 
Court p reviously dec ided in this case is GRANTED. 

ORDERED that o rders our Cour t p revious1y dec ided are AFFIRMED. 

ORDERED that Judges Mitchell and King have considered appellee's 
May 16, 2016 motion to recuse. Judges Mitchel1 and King have declined to 
recuse themselves . T he motion to recuse is DENIED. 

ORDERED that appellee ' s May 16, 2016 motion to disqualify Colonel 
Mitchell and Captain King is DENIED. 

ORDERED that o ral a rgument will be heard at 10:00 a .m. Eastern 
Time on June 2, 2016, in Courtroom 201, United States Court of Appea1s fo r the 
Federal Circu it, 717 Madison Place, NW, Wash in gton, DC. 

F OR THE COURT: 
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~ .. --..-. ... ~ 
Mark Harv·ey 
Ckrk of 'Court, U.S. <:>urt of Mili tary 

Commniss.ion iRcvi-ew 
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PN1219 - Nomination of Ma1tin T . Mitcllell for Air Force, 114th Congress (2015-2016) I ... Page 1 of l 

CONGRESS.GOV Legislation Congressional Record Committees Members 

BACK TO 

RESULTS 

PN1219 - Martin T. Mitche·ll - Air Forrce 
114tll Congress (2015-2016) 

Confirmed on 04/28/2016. 

Description 

The loDowilg named officer for appointment in the grade 
indicated in the United States Air Force as an appellate 

miliiary judge on ihe United Stales Court of Mai!ary 

Commissioo Review under title 10 U.S.C. section 950f(l>X3). 
In acco:rdance wittl their continued status as an appellate 
military judge pursuan t to their assignment by Ille Secretary 
of Defense and under 10 U .S.C. section 950f(b)(2). while 

serving on the United States Coort of Military Commission 
Review, all unlawful influence prohi)ition$ remain under 10 
U.S .C. section 9491>(1>). 

T <> be Colonel 
Martin ii'. M~chell 

Organization 
Air Force 

Actions: PN1219-114th Congress (2015-20<16) 

Date Senate Actions 

0412812016 Confirmed by the Senate by Voice Vote. 

Latest Action 
0412&'2016 . Confirmed by tile Senate by Voice Vote. 

Date Received from President 

0311412016 

Committee 

Senate Amied Services 

04/26/2016 Placed on Senate Executive Calendar. Calendar No. DESK. 

04126/2016 Reported by Senator McCain, Committee on Armed Services, without printed report. 

0311412016 Received in the Senate and referred to the Committee on Arme<! Sell/ices. 

Sort by Newest to Oldest EJ GO 

https://www.congress.gov/nomination/114th-congress/ 12 l 9?q=% 7B%22search%22%3A %.. . 5/ 16/2016 
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PN1224 - Nomination of Donald C. King for Navy, l 14th Congress (2015-2016) I Congre ... Page 1of1 

CONGRESS.GOV Legislation Congressional Record Committees Members 

BACK TO 
RESULTS 

PN1224 - Donald C. King- Navy 
114tll Congress (2015-2016) 

Confirmed on 04/28/2016. 

Description 

The loDowilg named officer for appoinlment in the grade 
indicated in the United States Navy as an appellate military 
judge on the United States Coor! of Mii tary Commission 
Review under tiUe 10 U.S.C. section 950f(b)(3). In 
aocordance ·with their continued status as an appellate 
military judlJe pursuant to their assignment by Ille Secretary 
of Defense and under 10 u.s.c_ section 950f(b)(2). while 

serving on the United States Coort of Military Commission 
Review, all unlawful influence prohi)ition$ remain under 10 
U.S.C. section 9491>(1>): 

T <> be Captain 
Donald C. King 

Organization 

Navy 

Actions: PN122.4-114th Congress (2015-20<16) 

Date Senate Actions 

0412812016 Coofirmed by the Senate by V oice Vote_ 

Latest Action 
0412&'2016 -Confirmed by tile Senate by Voice Vote. 

Date Received from President 

0311412016 

Committee 

Senate Am1ed Services 

04/26/2016 Placed on Senate Executive Calendar. Calendar No. DESK. 

04126/2016 Reported by Senator McCain. Committee oo Armed Services. without printed report. 

03/t412016 Received in the Senate and referred to the Committee on Arrne<! Sell/ices. 

Sort by Newest to Oldest EJ GO 

https://www.congress.gov/nomination/114th-congress/ 1224?q=% 7B%22search%22%3A %.. . 5/ 16/2016 
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