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MOTION OF AMICI CUR IAE  FOR LEAVE TO 

FILE BRIEF IN SUP P ORT OF P ETITIONER 

Am ici curiae respect fu lly seek leave to file the a c-

companying br ief under  Supreme Cour t  Ru le 37.2(b).  

Counsel for  Pet it ioner  has consented to the filing of 

th is br ief, a nd writ ten  consent  has been  filed with  

the Clerk of the Cour t . 

INTEREST OF AMICI CUR IAE 

Am ici curiae listed in  the Appendix of the accom-

panying br ief a re law professors who have writ ten 

extensively on  the law and h istory of habeas corpus, 

including with  respect  to th is Cour t ’s jur isdict ion  to 

issue “or igina l” wr its of habeas corpus under  28 

U.S.C. § 2241(a). All have focused in  pa r t icu la r  on 

the const itu t iona l funct ion  of an  or igina l wr it  of 

habeas corpus in  th is Cour t  when a  cour t  of appea ls 

concludes tha t  the “ga tekeeper” provisions of the 

Ant iter ror ism and Effect ive Dea th  Pena lty Act  of 

1996 (“AEDPA”), Pub. L. No. 104-132, 110 Sta t . 

1214, 28 U.S.C. §§ 2244(b), 2255(h), ba r  a  pr isoner  

from cha llenging h is sen tence by way of a  second-or-

successive post -convict ion  pet it ion.   

Am ici submit  th is br ief to underscore Pet it ioner’s 

explana t ion  of why an  or igina l wr it  is both  appropr i-

a te and necessa ry in  th is ext raordinary case.  Not  

only would an  or igina l wr it  provide the only t imely 

avenue for  addressing a  complex quest ion  of ret roa c-

t ivity law tha t  has divided the circu it s; the or iginal 

wr it  must  be available in  these circumstances to 

avoid the ser ious const itu t iona l quest ions with 

respect  to AEDPA tha t  would otherwise be presen t -

ed.  



 

 

 

 

 

   

   

   

  

  

   

  

For  these reasons, am ici curiae respect fu lly request  

tha t  the Cour t  grant  leave to file this br ief. 
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INTEREST OF AMICI CUR IAE
1
 

Am ici curiae are law professors who have writ ten  

extensively on  the law and h istory of habeas corpus, 

including with  respect  to th is Cour t ’s jur isdict ion  to 

issue “or igina l” wr its of habeas corpus under  28 

U.S.C. § 2241(a). All have focused in  pa r t icu la r  on  

the const itu t iona l funct ion  of an  or igina l wr it  of 

habeas corpus in  th is Cour t  when a  cour t  of appea ls 

concludes tha t  the “ga tekeeper” provisions of the 

Ant iter ror ism and Effect ive Dea th  Pena lty Act  of 

1996 (“AEDPA”), Pub. L. No. 104-132, 110 Sta t . 

1214, 28 U.S.C. §§ 2244(b), 2255(h), ba r  a  pr isoner  

from cha llenging h is convict ion  and/or  sentence by 

way of a  second or  successive pet it ion  for  post -

convict ion  relief.  Am ici wr ite to suppor t  t he or iginal 

writ ’s dua l role in  cases like th is—as the only r e-

main ing vehicle for  providing relief to pr isoners 

otherwise requ ired to serve pr ison  terms imposed 

potent ia lly in  viola t ion  of due process, and for  pr e-

serving the federa l judicia ry’s const itu t iona l respon-

sibilit ies with  regard to the Grea t  Writ .  S ee Felker v. 

T urpin , 518 U.S. 651 (1996). 

SUMMARY OF ARGUMENT 

This Cour t  held in  Felker tha t  AEDPA’s ga tekeep-

ing provisions did not  ra ise const itu t iona l quest ions 

because they left  undisturbed the Cour t ’s ju r isdict ion  

                                                      
1
 No counsel for  a  par ty au thored th is br ief in  whole or  in  

par t , and no counsel for  a  par ty (nor  a  par ty it self) made a  

monetary con t r ibu t ion  in tended to fund the pr epara t ion  or  

submission  of th is br ief.  No per son  other  than  am ici or  th eir  

counsel made a  monetary con t r ibu t ion  to it s prepara t ion  or  

submission . 
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to issue “or igina l” writ s of habeas corpus.  518 U.S. 

a t  661-662.  To fu lfill the promise of Felker, however , 

the Cour t  m ust  occa siona lly grant  or igina l habeas 

relief when confronted with  an  ext raordinary succes-

sive-pet it ion  case—where relief is both  appropr ia te 

and necessa ry to avoid a  manifest  injust ice.  

This Pet it ion  presents such  an  ext raordinary case.  

The federa l government  it self concedes tha t  J ohnson  

v. United  S tates, 135 S. Ct . 2551 (2015), announced a  

new ru le of substant ive const itu t ional law tha t  has 

been  made ret roact ive to pet it ioner  But ler ’s case—

and tha t  of a ll other  pr isoners in  h is posit ion .  If the 

government  is correct , there is no quest ion  tha t  

ret roact ive applica t ion  of J ohnson  would require 

But ler ’s immedia te release, since he has a lready 

served more than  ten  years in  pr ison—the maximum 

he could receive but  for  applica t ion of the inva lida ted 

“residua l clause” of the Armed Career  Cr imina l Act  

(“ACCA”), 18 U.S.C. § 924(e)(2)(B). But  because 

But ler  was t r ied and convicted in  Oklahoma, instead 

of any of the sta tes in  the F irst , Second, Seventh , 

Eighth , or  Nin th  Circuit s, he remains in  pr ison —and 

cannot  seek th is Cour t ’s review th rough a  pet it ion  for  

a  wr it  of cer t iora r i.  S ee 28 U.S.C. § 2244(b)(3)(E).  

If the government  is not correct  about  J ohnson ’s 

ret roact ive effect , then  the F irst , Second, Seventh , 

Eighth , and Ninth  Circuit s a ll a re releasing (or  

requir ing the resentencing of) pr isoners who a re not  
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ent it led to relief under  AEDPA—and the government  

will not  pursue review of those disposit ions in  th is 

Cour t .  Because of the combina t ion  of AEDPA’s 

ga tekeeping provisions and the government ’s pos i-

t ion  on  J ohnson ’s r et roact ivity, then , th is Cour t  

cannot  resolve th is division  through the ordinary 

course.  The only avenue is tha t  which  was reserved 

in  Felker for  precisely th is circumstance: th is Cour t ’s 

or iginal habeas jur isdict ion .  And, because of 

AEDPA’s one-year  clock for  enforcing new const it u -

t iona l ru les, tha t  avenue is only open  unt il J une 26, 

2016.  S ee 28 U.S.C. § 2255(f)(3). 

If th is Cour t  will not  exercise it s or iginal habeas 

jur isdict ion  when presented with  th is ext raordinary 

constella t ion  of factors—an  uncontested cla im for 

relief, a  sharp circu it  split  on  whether  the lower  

cour t s can  provide such  relief, and a  lack of a lterna -

t ive means of br inging th is issue to the Cour t —then  

Felker, and the Suspension  Clause and Except ions 

Clause concerns un der lying it , would be a ll bu t  

meaningless.  An or iginal wr it  of habeas corpus is 

therefore necessa ry, both  to ensure tha t  Bu t ler  is not  

kept  in  pr ison  under  an  unconst itu t ional sen tence 

while simila r ly situa ted pr isoners in  twenty-six other  

sta tes (and th ree federa l t er r itor ies) go free (or , a t  

the least , receive new sentencing hear ings), and to 

quell the ser ious const itu t ional quest ions tha t  would 

a r ise if AEDPA t ru ly had the effect  of elimina t ing 

the power  of the federa l cour t s to provide relief in  
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th is and other  ext raordinary cases. 

ARGUMENT 

I. THIS P ETITION P RESEN TS THE VERY 

CIRCUMSTANCES REQUIRING AN 

ORIGINAL WRIT THAT THIS COURT 

FORESAW IN FELKER . 

In  Felker, th is Cour t  held tha t , a lthough AEDPA’s 

ga tekeeping provisions placed limit s on  lower  cour t s’ 

power  to en ter ta in  second-or-successive habeas 

pet it ions, and divested th is Cour t  of it s power  to 

review ga tekeeping decisions through the ordinary 

cer t iora r i process, AEDPA did not  ra ise const itu t ion-

a l concerns.  This was so, Chief J ust ice Rehnquist  

expla ined, because AEDPA did not  disturb the 

Court ’s power  to provide relief in  appropr ia te cases 

through an  “or igina l” wr it  of habeas corpus.  518 

U.S. a t  660-662.
2
    

The Cour t  then  denied Felker  relief.  As is t rue in  

many cases, none of h is cla ims “sa t isfie[d ] the re-

quirements of the relevant  provisions of the 

                                                      
2
 Such  a  pet it ion  is commonly under stood to be “or igina l” in  

the sen se of being filed in  the fir st  instance in  the Supreme 

Cour t , bu t  it  is “non eth eless for  const itu t iona l purposes an  

exercise of th is Cour t ’s appella t e (ra th er  th an  or igina l) 

ju r isdict ion .”  Felker, 518 U.S. a t  667 n .1 (Souter , J ., 

concur r ing) (cita t ion  omit t ed). 
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[AEDPA], let  a lone the requirement  tha t  there be 

‘except iona l circumstances’ just ifying the issuance of 

the writ .”  Id. a t  665; see also id . a t  667 (Souter , J ., 

concur r ing). 

If Felker is to mean anyth ing, however , the Cour t  

must  be willing to exercise it s habeas jur isdict ion  

when—as here—such  except iona l circumstances are 

presented.  This Cour t ’s power  to en ter ta in  such  

pet it ions is a  crucia l component  of AEDPA’s regime, 

wherein  Congress preserved the Cou r t ’s power , when 

appropr ia te and necessa ry, to avoid manifest  in ju s-

t ice.  Id . a t  666 (Stevens, J ., concurr ing); see also 

McCleskey v. Zant, 499 U.S. 467, 494-496 (1991) 

(expla in ing the need for  cour t s to en ter t a in  succes-

sive pet it ions where “a  fundamenta l miscarr iage of 

just ice would resu lt  from a  fa ilure to en t er ta in  the 

cla im”).  As J ust ice Souter  expla ined, “if it  should 

la ter  turn  out  tha t  sta tu tory avenues other  than  

cer t iora r i for  reviewing a  ga tekeeping determina t ion  

were closed, the quest ion  whether  the sta tu te ex-

ceeded Congress’s Except ions Clause power  would be 

open .”  Felker, 518 U.S. a t  667 (Souter , J ., concu r-

r ing). 

Accordingly, th is Cour t ’s own ru les  sta te tha t  it  will 

grant  an  or igina l wr it  where a  pet it ioner  can  show 

tha t  “adequa te relief cann ot  be obta ined in  any other  

form or  from any other  cour t” and tha t  there a re 

“except iona l circumstances warrant [ing] the exercise 
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of the Cour t ’s discret ionary powers.”  Sup. Ct . R. 

20.4; see also Felker, 518 U.S. a t  665.  That  standard 

is sa t isfied here. 

A. Th e  Exerc ise  of Orig in al Habeas  

J u risd iction  is  Necessary  an d Ap-

propriate  Becau se  No Oth er Re lie f 

is  Available . 

  An or iginal wr it  is necessa ry here because no 

other  relief is available to But ler .  Not  only is the 

door  to cer t iora r i closed, see 28 U.S.C. §§ 2255(h), 

2244(b)(3)(E),
3
 bu t  even  the a lterna t ive avenues 

ident ified by the concurrences in  Felker—cer t ified 

quest ions under  § 1254(2) or  wr it s of mandamus 

under  28 U.S.C. § 1651—are, respect ively, unava ila -

ble and inappropr ia te.  S ee 518 U.S. a t  666 (Stevens, 

J ., concurr ing).  As But ler  expla ins in  h is Pet it ion , 

lower  cour t s have declined request s to cer t ify the 

quest ion  presented to th is Cour t  under  28 U.S.C. 

§ 1254(2), concluding tha t  they lack jur isdict ion  to do 

so.  S ee Pet . 28 n .14.   

                                                      
3
 The government  th eoret ica lly cou ld seek cer t iora r i from a  

gran t  of r elief in  a  second-or -successive § 2255 mot ion  in  one of 

the circu it s tha t  have a llowed such  cla ims after  J ohnson . But  

the government  h as declined to do so—presumably becau se it  

agrees tha t  J ohnson  ha s ret roact ive effect  in  such  cases.  S ee 

in fra . a t  pp. 12-13. 
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Moreover , in  a  case such  as th is, where the pet i-

t ioner  is en t it led to immedia te habeas relief under  28 

U.S.C. § 2241(a) and Felker, resor t  to mandamus is 

unnecessa ry and, for  tha t  reason  a lone, inappropr i-

a te.  S ee Cheney v. U.S . Dist. Court for D.C., 542 U.S. 

367, 380-381 (2004) (observing tha t  mandamus is 

appropr ia te only when there is no other  adequa te 

relief).  Unlike the or igina l habeas jur isdict ion  

recognized in  Felker, which  provides th is Cour t  with  

an  avenue for  squarely addressing the ret roact ivity 

of J ohnson , mandamus would pose the addit iona l—

and unnecessa ry—hurdles of whether  there has been  

“a  judicia l usurpa t ion  of power  or  a  clear  abuse of 

discret ion ,” Cheney, 542 U.S. a t  371 (cita t ion  and 

quota t ion marks omit ted), or  whether  the “r ight  to 

issuance of the wr it  is clea r  and indisputable.”  Id . a t  

381 (quota t ion  marks omit ted).
4
  The ext raordinary 

circumstances presented by th is case a re more 

appropr ia tely addressed through th is Cour t ’s or igi-

na l habeas jur isdict ion , which  Felker understood to 

provide a  sa fety va lve in  the precise circumstance of 

                                                      
4
 In  other  words, mandamus a s an  appella t e r emedy neces-

sar ily tu rn s on  th e conclusion  tha t  th e lower  cour ts er r ed —in  

most  ca ses, egregiously. But  th is Cour t  n eed n ot  hold th a t  the 

Ten th  Circu it ’s reading of 28 U.S.C. § 2255(h)(2) was incor r ect  

a t  a ll in  order  to gr an t  habeas r elief, s ince th is Cour t  can  

simply confirm tha t  J oh nson  is r et roact ive, whether  or  n ot  it  

was “made” so by th is Cou r t ’s pr ior  decision s.  
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a  circu it  split  over  the applicability of the ga tekeeper  

provisions.  S ee 518 U.S. a t  667 (Souter , J ., concu r-

r ing) (“The quest ion  could a r ise if the cour t s of 

appea ls adopted divergent  in terpreta t ions of the 

ga tekeeper  s t andard.”). 

F inally, a lthough th is Cour t  could conceivably 

reach  the quest ion  whether  J ohnson  announced a  

new ru le of substant ive const itu t iona l law (and is 

therefore ret roact ively enforceable through 

§ 2255(h)(2)) a t  some future t ime by grant ing a  

pet it ion  for  cer t iora r i from a  first  § 2255 mot ion  in  

the F ifth  Circuit , am ici are unaware of any pending 

pet it ion  meet ing those cr iter ia . Cf. In  re William s, 

No. 15-30731, 2015 WL 7074261, a t  *2-*3 (5th  Cir . 

Nov. 12, 2015) (holding, in  denying a  cer t ifica te to 

file a  second-or-successive § 2255 motion , tha t  J ohn-

son  is not  a  new ru le of substant ive const itu t ional 

law). 

The absence of a  pending pet it ion  is cr it ica l, be-

cause § 2255(f)(3) imposes a  r igid one-year  sta tu te of 

limita t ions for  § 2255(h) mot ions, which  runs from 

“the da te on  which  the r ight  a sser ted was in it ia lly 

recognized by the Supreme Cour t , if tha t  r ight  has 

been  newly recognized by the Supreme Cour t  and 

made ret roact ively applicable to cases on  colla tera l 

review.”  In  other  words, for  pr isoners like But ler  to 

benefit  from J ohnson , th is Cour t  must  confirm tha t  

J ohnson  announced a  new ru le of substant ive const i-
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tu t iona l law by J une 26, 2016—one year  from the 

da te of the decision  in  J ohnson .  Absent  such  cla r ifi-

ca t ion  from th is Cour t , But ler  cannot  obta in  “ade-

qua te relief * * * in  any other  form or  from any other  

cour t .”  Sup. Ct . R. 20.4(a ).    

B. Exception al Circum stan ces , Inc lu d-

in g  th e  Split  Am on g th e  Circu its  

an d th e  Govern m en t’s  P os it ion  th at 

J oh n son  Applie s  Re troactive ly , 

Warran t th e  Writ . 

If the per fect  storm of factors present  in  th is case—

the st rength  of But ler ’s J ohnson cla im, a  deep circu it  

split , and the government ’s lit iga t ing posit ion —does 

not  present  the sor t  of “except iona l circumstances” 

contempla ted by Rule 20.4 and Felker, it  is ha rd to 

imagine wha t  case would.
5
 

  For  sta r ters, un like in  Felker, But ler  has a  clea r  

const itu t iona l cla im on  the mer it s with no substa n-

t ive or  procedura l impediments to relief in  th is 

                                                      
5
 “[T]he Rule 20.4(a) except ion al circumstances stan dard has 

histor ica lly been  a  scr een  for  ca ses in  which  more convent ion al 

Supreme Cour t  review was ava ilable—not  for  lower  cour t  

decision s, such  as orders denying au thor iza t ion  under  Sect ion  

2244(b) [or  Sect ion  2255(h)], which  are otherwise unreview a-

ble.”  Lee Kovar sky, Original Habeas Redux, 97 Va. L. Rev. 61, 

111 (2011) (emphasis added)   
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Court :  But ler ’s  sen tence is based on  three predica te 

convict ions, one of which  would not  have qua lified 

absent  applica t ion  of ACCA’s unconst itu t iona lly 

vague residua l clause.  Without  tha t  third convict ion , 

the maximum sentence But ler  could have received is 

10 years’ impr isonment —less than  the t ime he has 

a lready served.  Thus, if J ohnson  is applied ret roa c-

t ively to h is case, he is en t it led to immedia te relief 

(and release). 

Moreover , the impor tance of grant ing the writ  is 

not  limited to But ler ’s case.  The quest ions ra ised by 

the Pet it ion  have deeply divided the federa l cour t s of 

appea ls.  To da te, five circu it s have author ized 

second-or-successive § 2255 mot ions based upon  

J ohnson . S ee Pakala  v. United  S tates, 804 F .3d 139 

(1st  Cir . 2015) (per  cur iam); R ivera v. United  S tates, 

No. 13-4654 (2d Cir . Oct . 5, 2015) (mem.); Price v. 

United  S tates, 795 F .3d 731 (7th  Cir . 2015); R eliford  

v. United  S tates, No. 15-3224 (8th  Cir . Oct . 16, 2015) 

(mem.); United  S tates v. S triet , No. 15-72506 (9th 

Cir . Aug. 25, 2015) (mem.).  Those cour t s have con-

cluded tha t  J ohnson “announced a  new substant ive 

rule” with in  the set t led meaning of T eague v. Lane, 

489 U.S. 288 (1989), S affle v. Parks, 494 U.S. 484 

(1990), Bousley v. United  S tates, 523 U.S. 614 (1998), 

and S chriro v. S um m erlin , 542 U.S. 348 (2004), 

which  means tha t  J ohnson is “ca tegor ica lly ret roa c-

t ive to cases on  colla tera l review.”  Price, 795 F.3d a t  

734.  
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In  cont rast , th ree circu it s, including the Tenth  

Circuit  below in  this case, have held that  J ohnson  

cannot  form the basis for  a  second-or -successive 

§ 2255 motion .  S ee William s, 2015 WL 7074261, a t  

*3; In  re Gieswein , 802 F .3d 1143 (10th  Cir . 2015) 

(per  cu r iam); In  re R ivero, 797 F .3d 986 (11th  Cir . 

2015) (2-1 decision).  Even those cour t s, however , 

took different  pa ths to reach  tha t  conclusion .  In  

R ivero, the Eleventh  Circuit  ma jor ity determined 

(over  a  dissent ) tha t  J ohnson did not  fa ll with in  the 

meaning of T eague and it s progeny because 

“[n]oth ing in  J ohnson  suggests tha t  cer ta in  kinds of 

pr imary, pr iva te individua l conduct  a re beyond the 

power  of Congress t o proscr ibe,” 797 F .3d a t  990 

(brackets and quota t ion  marks omit ted), i.e., tha t , 

under  T eague and it s progeny, J ohnson is not  sub-

stan t ive at all.  The F ifth  Circuit  recent ly applied 

simila r  reasoning in  William s.  S ee William s, 2015 

WL 7074261, a t  *3.   

In  Gieswein , on  the other  hand, the Tenth  Circuit  

rejected a ltogether  the idea  tha t  a  cour t  of appea ls 

should determine, in  the first  instance, whether  a  

new ru le like the one announced in  J ohnson  const i-

tu tes a  new substant ive ru le as descr ibed in  T eague.  

The cour t  concluded, instead, tha t  to sa t isfy 

§ 2255(h)(2), th is Cour t  must  it self expressly hold 

either  tha t  a  new ru le applies ret roact ively or  tha t  

the ru le “is of a  pa r t icu la r  type the Cour t  previously 

held applies ret roact ively.”  Gieswein , 802 F .3d a t  
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1147.  Com pare T yler v. Cain , 533 U.S. 656, 663 

(2001), with  id . a t  668 (O’Connor , J ., concurr ing). In  

other  words, except  when decisions of th is Cour t  

a r t icu la te new ru les of const itu t iona l law tha t  a re 

unambiguously substant ive, the Tenth  Circuit  would 

require th is Cour t  to expressly so hold in  a  subse-

quent  case—notwithstanding the one-year  sta tu te of 

limita t ions tha t  runs from the in it ia l decision .   

But  regardless of whether  th is Cour t  agrees with  

the major ity of circu it s tha t  J ohnson should apply 

ret roact ively, the existence and na tur e of t h is circu it  

split  is impor tan t  for  two reasons.  F irst , it  guara n-

t ees tha t , absent  th is Cour t ’s in tervent ion , a  funda-

menta l in just ice will persist , in  which  some pr isoners 

obta in relief from the exact  same sentences pursuant  

to which  others remain  locked up without  either  

resentencing or  release.  

 This inequity could not  be more bla tan t .  While 

But ler  sit s in  pr ison , a  pr isoner  in  the Second Circuit  

who qua lified under  ACCA based upon the very same 

predica te convict ion  as But ler  (escape) has been  

released from custody.  S ee Order  Grant ing Mot . to 

Vaca te/Set  Aside/Correct  Sentence, R ivera v. United  

S tates, No. 3:13-cv-1742 (D. Conn. Oct . 6, 2015), ECF 

No. 11.   

Second, th is case is even  more ext raordinary be-

cause the government  agrees with  But ler  on  the 

mer it s tha t  J ohnson  ought  to be made ret roact ive to 
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successive pet it ions under  § 2255(h)(2).  Not  only 

does tha t  mean tha t  there is no par ty adverse to 

But ler ’s substant ive en t it lement  to release, bu t  it  

a lso means tha t  t here is thus no likelihood tha t  th is 

quest ion  will reach  the Cour t  outside the context  of 

an  or igina l habeas pet it ion .  In  addit ion  to com-

pounding the manifest  in just ice of ba rr ing only some 

pr isoners from invoking J ohnson , the government ’s 

posit ion  makes it  exceedingly unlikely tha t  the 

circu it s’ divergent  in terpreta t ions will be resolved 

th rough any other  avenue
6
—and, given the mer it s of 

                                                      
6
 The line of ca ses beginn ing with  Cage v. Louisiana , 498 U.S. 

39 (1990) (per  cur iam), and ending with  T yler, illust ra tes th is 

poin t .  Cage announced a  new const itu t iona l ru le govern ing 

how t r ia l cour t s must  define “reasonable doubt” for  ju r ies .  498 

U.S. a t  40.  The pet it ion er  in  Felker la t er  sought  to invoke Cage 

on  a  successive habeas cla im, bu t  the E leven th  Circu it  den ied 

cer t ifica t ion  under  § 2244(b)(2).  S ee Felker, 518 U.S. a t  658.  

He then  pet it ioned for  an  or igina l wr it , or , in  th e a lter na t ive, a  

wr it  of cer t ior ar i, both  of which  th is Cour t  den ied, leaving open  

the qu est ion  of Cage’s ret roact ivity.  S ee id . a t  665; see also 

Br ief for  th e Unit ed Sta tes a s Amicu s Cur iae, In  re S m ith , 526 

U.S. 1157 (1999) (mem.) (No. 98-5804) (suppor t ing a  la t er  

pet it ion  for  an  or igina l wr it  ba sed upon  Cage).  Th is Cour t  

u lt ima tely con sidered the ret roact ivity of Cage in  T yler, which  

came before th e Cour t  a ft er  the pet it ioner  obtained  cer t ifica t ion  

under  § 2244(b)(3) and th e Sta t e of Louisiana  defended aga ins t  

h is cla im on  th e mer it s, leading th e pet it ioner  to obta in  a  wr it  

of cer t iorar i a ft er  losing in  the Fifth  Circu it .  S ee T yler, 533 U.S. 

a t  660-61. 
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the government ’s posit ion , tha t  count less pr isoners 

will thus not  receive the relief to which  they a re 

const itu t iona lly en t it led under  J ohnson .   

The Cour t , of course, need not  resolve each  of the 

complex legal quest ions ra ised by the Pet it ion .  If 

th is Cour t  agrees with  the government  tha t  J ohnson  

applies ret roact ively to cases on  colla tera l review, it  

can  simply hold as much, which  would moot  the 

extant  circu it  split  while leaving to fu ture decisions 

the scope of T eague and T yler a s applied to other new 

ru les.
7
  But  an or igina l wr it  appears to provide the 

only avenue for  enforcing J ohnson—and making it  

available on  colla tera l review to unlawfully sen-

tenced pr isoners if th is Cour t  concludes tha t  it  

should be—before AEDPA’s one-year  clock expires 

next  J une.  But ler  is therefore en t it led to tha t  relief. 

F inally, en ter ta in ing (and potent ia lly grant ing) an  

or iginal wr it  here would not  open  the door  to scores 

of successive pet it ions.  Even put t ing aside the 

for tu itous circumstances presented by the st rength  

                                                      
7
 Of course, cla r ifying the circumstances in  which  lower  cour t s 

may in fer  tha t  a  decision  of th is Cour t  ann ounced a  new ru le of 

substan t ive const itu t ion a l law will on ly help to preven t  simila r  

circu it  split s (tha t  might  a lso requ ire an  or igina l wr it  of habeas 

corpus to resolve) from r ecur r ing in  th e fu ture. But  th is Cour t  

need n ot  r each  tha t  qu est ion  to r esolve, or  a t  least  moot , th e 

cur ren t  circu it  split  over  J ohnson . 
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of But ler ’s J ohnson cla im, the circu it  split , and the 

government ’s lit iga t ing posit ion , new const itu t ional 

ru les tha t  could sa t isfy § 2255(h)(2) a re few and fa r  

between—and lower  cour t  decisions disagreeing on  

tha t  poin t  a re even more ra re.  Fur ther , un like in  

Felker or  other  h igh -profile cases in  which  th is 

Court ’s or igina l habeas jur isdict ion  has been  sought , 

the legal quest ion  presented in  th is case is one on  

which  no deference is owed to factua l findings or  

legal conclusions of a  lower  cour t .  Cf. In  re Hill, 134 

S. Ct . 118 (2013) (mem.); In  re Davis, 557 U.S. 952 

(2009) (mem.).  Indeed, by only a llowing enforcement  

of decisions “made ret roact ive  * * * by the Supreme 

Court ,” 28 U.S.C. §§ 2244(b)(2)(A), 2255(h)(2), 

AEDPA expressly contempla tes tha t  the quest ion  

presented here will be decided de novo by th is Cour t , 

such  tha t  it  would not  “usurp th[e] power” of cr im i-

na l t r ia l cour t s by grant ing an  or igina l wr it  in  these 

circumstances.  Felker, 518 U.S. a t  663 (quot ing Ex 

parte Watk ins, 28 U.S. (3 Pet .) 193, 194  (1830)) 

(quota t ion  mark omit ted).   

As the government  has recognized in  a  pr ior  pro-

ceeding before th is Court , “[t ]he ra re exercise of th is 

Cour t ’s [or igina l] habeas jur isdict ion  in  a  case like 

th is, * * * fa r  from in ter fer ing with  the accomplish-

ment  of Congress’s object ives in  * * * AEDPA, would 

assist  in  effectua t ing in  a  sensible fash ion  the system 

of colla tera l review Congress crea ted.”  Brief for  the 

United Sta tes as Amicus Cur iae, In  re S m ith , 526 
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U.S. 1157 (1999) (mem.) (No. 98-5804).  To accom-

plish  the goa ls of AEDPA, then , a s well as the goa ls 

of J ohnson , th is Cour t  should grant  the Pet it ion .    

II. DENYING AN ORIGINAL WRIT IN THIS 

INSTANCE WOULD REVIVE THE 

TROUBLING CONSTITUTIONAL QUES-

TIONS THIS COURT AVOIDED IN 

FELKER . 

If the Cour t  never theless declines to issue an  

or iginal wr it  in  these circumstances, then  it  can  no 

longer  avoid the ser ious quest ions ra ised in  Felker 

about  the const itu t iona lity of AEDPA’s ga tekeeping 

provisions.  Felker approved those provisions with 

the understanding tha t  they left  open  the Cour t ’s 

ju r isdict ion  to grant  or iginal wr it s , a  “funct iona l 

equivalent  of direct  review.”  Felker, 518 U.S. at  666 

(Stevens, J ., concurr ing).  Otherwise, a s the Cour t  

recognized, the Suspension  Clause and Except ions 

Clause implica t ions of foreclosing review in  the 

federa l cour t s for  a  cer ta in  class of pr isoners would 

have warranted a  more exact ing analysis of AEDPA’s 

ga tekeeping provisions.  S ee id . a t  661-662 (major ity 

opin ion). 

Indeed, AEDPA would  ra ise ser ious const itu t iona l 

quest ions if it  had the effect  of precluding all review 

of a  cour t  of appea ls’ conclusion  that  a  new 

substant ive const itut iona l ru le does not  apply 

ret roact ively, since it  would simultaneously 
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(1) foreclose a  pr isoner  from cha llenging the legality 

of h is cont inuing detent ion; and (2) prevent  th is 

Cour t  from reviewing such  foreclosu re.  Yet  tha t  

would be the resu lt  if th is Cour t ’s or igina l habeas 

ju r isdict ion  proved illusory, and not  just  elusive.  If 

th is Cour t  does not  exercise it s or igina l habeas 

jur isdict ion  where appropr ia te and necessa ry, a s it  

indica ted it  would in  Felker, then  AEDPA will have 

had the effect  of prevent ing both lower  federa l cour t s 

and th is Cour t  from  hear ing cla ims like But ler ’s 

J ohnson  cla im.  Without  any kind of “adequa te 

subst itu te” for  review, tha t  resu lt  would ra ise ser ious 

const itu t iona l quest ions.  IN S  v. S t. Cyr, 533 U.S. 

289, 305 (2001); see also id . a t  301 n .13 (“The fact  

tha t  th is Cour t  wou ld be required to answer  the 

difficu lt  quest ion  of wha t  the Suspension  Clause 

protect s is in  and of it self a  reason  to avoid answer-

ing the const itu t ional quest ions tha t  would be ra ised 

by concluding tha t  review was barred en t irely.”).
8
 

This is ha rdly a  new concept .  In  Ex parte 

McCardle, 74 U.S. (7 Wall.) 506, 514 (1868), th is 

                                                      
8
 Cf. Boum ediene v. Bush , 553 U.S. 723, 787 (2008) (“[W]hen  the 

judicia l power  to issu e h abeas corpus proper ly is in voked[,] the 

judicia l officer  mu st  have adequ ate au thor ity to [1] make a  

determina t ion  in  ligh t  of the r elevan t  law and fact s and [2] to 

formula te and issue appropr ia te order s for  r elief, including, if 

necessary, an  order  direct ing the pr ison er ’s release .”). 
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Court  held tha t  no const itu t iona l quest ions a rose 

from Congress’s repea l of the Cour t ’s appella te 

ju r isdict ion  under  the Habeas Corpus Act  of 1867 

because the Cour t ’s or iginal habeas jur isdict ion  

remained in tact .  Even before McCardle, in  Ex parte 

Bollm an , 8 U.S. (4 Cranch) 75 (1807), the Cour t  

relied on  it s or iginal habeas jur isdict ion  to review a  

pr isoner ’s indictment  because, it  main ta ined, it  was 

effect ively reviewing a  lower  cour t  decision  as an  

appella te cour t , and there were no other  avenues for  

relief.  Together , Bollm an , McCard le, and Ex parte 

Y erger, 75 U.S. (8 Wall.) 85 (1868), established the 

premise upon which  Felker relied to defend 

AEDPA:  Sta tu tory limit s on  both  habeas review in 

the lower  federa l cour t s and th is Cour t ’s cer t iora r i 

ju r isdict ion  a re permissible en t irely because of the 

Court ’s or iginal habeas jur isdict ion . S ee Y erger, 75 

U.S. (8 Wall.) a t  106.
9
   

Assuming the government  is correct  tha t  J ohnson  

both  (1) is substant ive and (2) has been  “made ret r o-

act ive” to cases on  colla tera l review, then  an  or igina l 

wr it  is necessa ry to avoid severe Suspension  Clause 

concerns with  denying But ler  any forum in  which  to 

                                                      
9
  As such , “th e con t inued exercise of or igina l habeas ju r is-

dict ion  [is] n ot  ‘repugnant ’ to a  proh ibit ion  on  r eview by appeal 

of circu it  cour t  habeas judgments.”  Felker, 518 U.S. a t  660 

(cit ing Y erger, 75 U.S. (8 Wall.) a t  105). 
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cha llenge his unconst itu t ionally imposed sentence 

(and, a s of J ohnson , h is unlawful cont inuing impr is-

onment ).   

And regardless of whether  J ohnson  is substant ive 

and has been  “made ret roact ive,” an  or igina l wr it  is 

never theless necessa ry to avoid Except ions Clause 

concerns.  As J ust ice Souter  wrote in  h is Felker 

concur rence, “[i]f it  should la ter  tu rn  out  tha t  

sta tu tory avenues other  than  cer t iora r i for  reviewing 

a  ga tekeeping determina t ion  were closed, the 

quest ion  whether  the sta tu te exceeded Congress’s 

Except ions Clause power  would be open .”  518 U.S. 

a t  667 (Souter , J ., concurr ing).  Those concerns a re 

pa r t icu la r ly potent  here in  ligh t  of the split  among 

the circu it s.  S ee id . (caut ioning tha t  Except ions 

Clause quest ions “could a r ise if the cour t s of appea ls 

adopted divergent  in terpreta t ions of the ga tekeeper  

standard”). 

Thus, if Felker meant  wha t  it  sa id, and in  order  to 

avoid ser ious const itu t ional quest ions about  

AEDPA’s rest r ict ions on  both  lower -cour t  ju r isdict ion  

and th is Cour t ’s cer t iora r i au thor ity, th is Cour t  

should grant  or igina l wr it s where a  second-or-

successive habeas pet it ioner  meets the requirements 

of Supreme Cour t  Rule 20.4, a s But ler  does here.   

Simply put , the Pet it ion  presents the precise situ a -

t ion  Felker an t icipa ted: one where AEDPA’s ga t e-

keeping provisions have the effect  of prevent ing the 
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lower  cour t s (or  th is Cour t , by way of cer t iora r i) from 

providing relief to which , if the government  is cor-

rect , But ler  is clea rly en t it led, and may thereby 

viola te the Suspension  Clause.  And the division in  

the cour t s of appea ls present s the precise situa t ion 

J ust ice Souter  warned aga inst —where a  fa ilure to 

en ter ta in  (and issue) or igina l habeas relief would 

ra ise ser ious const itu t iona l quest ions under  the 

Except ions Clause. The more th is Cour t ’s or igina l 

habeas jur isdict ion  proves to be a  fict ion  in  cases 

otherwise sa t isfying Rule 20.4, the more ser ious the 

const itu t iona l problems with  AEDPA become. 
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CONCLUSION  

For  the foregoing reasons, and those in  the 

Pet it ion, the Pet it ion  should be granted, or  a t  a  

minimum, set  for  fu ll br iefing and a rgument  on  it s 

mer it s. 
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