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MILITARY COMMISSIONS TRIAL J UDICIARY 

GUANTANAMO BA Y, CUBA 

UNITED STATES OF AMERICA 

v. 

ABD AL RAHIM HUSSA YN 

MUHAMMAD AL NASHIRI 

1. Timeliness 

AE 104 

Government Response 

To Defense Mot ion to Dismiss 

Because The Convening Author ity 

Exceeded His Power In Referring This Case 

To A M ili tary Commiss ion 

13 September 20 12 

This response is Filed timely pursuant to Mili tary Conuniss ions Trial Jud ic iary Rule of 

Court 3.7.c( I). 

2. Relief Sought 

The government respectfully requests the Commiss ion to deny the defense mot ion to 

dismiss. 

3. Over view 

The defense mot ion to di sm iss should be denied for three reasons: ( I) whether the 

offense was committed in the context of and assoc iated with host ili ties is a common element of 

fact that the government must prove at trial; (2) these charges properl y were referred because the 

Convening Authority found reasonable grounds to believe they were committed in the context of 

and assoc iated with hostilities; and (3) the existence of hostili ties is an object ive quest ion of fact 

for the members. 

4. Burden of Proof 

As the moving party, the defense must demonstrate by a preponderance of the evidence 

that the requested relief is warranted. R.M.C 905(c)(I)-(2). 
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5. Facts 

Abd AI Rahim Hussayn Muhammad AI Nashiri ("accused") is a Saud i Arabian c itizen 

and senior member of a1 Qaeda. He is charged with multip le offenses under the Mili tary 

Commiss ions Act of 2009 ("2009 M.C.A.") for violat ions of the law of war, wh ich were 

committed in the context of and assoc iated with hostili ties between the United States and a1 

Qaeda. These charges relate to the accused 's alleged role in planning and execut ing attacks on 

USS COLE (DOG 67) on 12 October 2000, and MV Limburg on 6 October 2002, and an 

attempted attack on USS THE SULLIVANS (DOG 68) on 3 January 2000. The attack on USS 

COLE (DOG 67) occurred wh ile it was refueling in Aden, Yemen. Th is attack killed 17 U.S . 

sa ilors, injured at least 37 others, and caused s ignificant property damage. The attack on MV 

Limburg, a c ivilian oil tanker, occurred in or around the coast of AI Muka llah , Yemen. This 

attack killed one c iv ilian crewmember, caused significant property damage, and resulted in a 

large oil sp ill. The government alleges that these attacks were attempts to strike the Uni ted 

States on behalf of al Qaeda. The govern ment also alleges that these attacks were comm itted in 

the context of and assoc iated with host ili ties between the Un ited States and al Qaeda. 

On 23 August 1996, Usama bin Laden issued a public "Declarat ion of War Aga inst the 

Americans Occupy ing the Land of the Two Holy Places," in wh ich he called for the murder of 

U.S . m ilitary personnel serv ing on the Arabian Peninsula. See Usama bin Laden, Declaration of 

War Against the Americans Occupy ing the Land of the Two Holy Places (Aug. 23, 1996). 

In about March 1997, in an interv iew with CNN, Usama bin Laden promised to drive 

Americans away from all Musli m countries . See CNN Interview with Osama bin Laden at 2, 

availahle at http://fll.findlaw.com/new s.findlaw.com/cnnldocslbin ladenlbin lade nintvw-cnn. JXlf. 

Usama bin Laden also warned the Uni ted States of the deadly consequences if it did not leave the 

Arab ian Peninsu la: "So if the U.S . does not want to kill its sons who are in the army, then it has 

to get out." Id. at 5 . Usama b in Laden also indicated he cou ld not guarantee the safety of U.S . 

c ivilians because they voted to elect America's poli tical leaders and, therefore, were responsible 

for the consequences of U.S . foreign policy. Id. at 2 . 
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On 23 February 1998, Usama bin Laden and others, issued a fatwah (a purported 

religious ruling) claiming that it was God's order and an individual duty for every Muslim to 

"kill the Americans and plunder the ir money wherever and whenever they f ind it." See World 

Islamic Front, Statement (Feb. 23, 1998), available at 

http://www.fas .orglirp/worlcVparaldocs/980223-fatwa.htm. The fatwah directed all Musli ms to 

kill Americans and the ir allies, be they c ivilian or mili tary. Id. 

On 25 May 1998, Usama bin Laden publicly announced the formation of the 

" Internat ional Islamic Front for Jihad Against the Jews and the Crusaders." Three days later, on 

28 May 1998, in an interview with ABC News in Afghanistan, Usama bin Laden reiterated the 

February 1998 fatwah's call for killing Amer icans, stating: "We do not differentiate between 

those dressed in mili tary uniforms and c ivilians; they are all targets in this fatwah. " ABC News 

Interview with Usama bin Laden at 2, available at 

http://www.vaed. uscourts.gov/notablecases/moussaoui/exhi bits/prosecutionl AQOO08 I T. pdf. 

Usama bin Laden further stated that ifh is demands were not met, al Qaeda would send to the 

Uni ted States coffins conta ining the corpses of American troops and American c ivilians. !d. at 5. 

On 29 May 1998, Usama bin Laden issued a statement entitled, "The Nuclear Bomb of 

Islam," under the banner of the " In temationaiisiamic Front for Fighting the Jews and 

Crusaders," in wh ich Usama bin Laden stated " it is the duty of the Musli ms to prepare as much 

force as poss ible to terror ize the enemies of God. " See CNN, T imeline: Osama Bin Laden, Over 

the Years (May 2, 2011), available at http://art icles.cnn.comI20 11 -05-

02/worldlbin .Iaden. ti mel ine_ l_bin-laden-group-osama-bin-king-abdul-az iz-

university/3?_s=PM:WORLD (quoting International Islamic Front for Fighting the Jews and 

Crusaders, The Nuclear Bomb of Islam (May 29, 1998)) . 

On 7 August 1998, al Qaeda engaged in coord inated attacks against U.S . embass ies in 

Na irobi, Kenya, and Dar es Salaam, Tanzania. These attacks killed 224 people, includ ing 

Americans, and injured thousands more . Ullited States v. Ghailalli, 761 F. Supp. 2d 167, 185-86 

(S .D.N.Y. 2011) ("These bombings killed over two hundred people, injured and maimed 
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thousands, and did tremendous damage to the embass ies themselves. Two hundred and thirteen 

individuals per ished in Nairob i. Eleven died in Dar es Salaam. Approx imately 4,000 people 

were injured by the bombing in Nairob i, wh ile 85 were injured in Dar es Salaam.") . The attacks 

also caused significant property damage to the two U.S. embass ies. Id. 

On 20 August 1998, in response to these attacks, U.S . armed forces struck terrori st 

training camps in Afghanistan and a suspected chemical weapons laboratory in Khartoum, 

Sudan. See Pennanent Rep. of the Uni ted States to the U.N., Letter from the Permanent Rep. of 

the United States of Amer ica to the Pres ident of the Secur ity Counc il of the United Nations, U.N. 

Doc. S/19981780 (Aug. 20, 1998) (" In accordance with Art icle 51 of the Charter of the Uni ted 

Nations, 1 wish, on behalf of my Government, to report that the Uni ted States of America has 

exerc ised its ri ght of self-defence in responding to a series of anned attacks against United States 

embass ies and Uni ted States nat ionals."); Pres ident William J. Clin ton, Address to the Nation on 

Mili tary Act ion Aga inst Terrorist Sites in Afghanistan and Sudan, 2 Pub. Papers 1460 (Aug. 20, 

1998); President William 1. Cl in ton, Letter to Congress ional Leaders Reporting on Mili tary 

Act ion Aga inst Terror ist Sites in Afghanistan and Sudan, 2 Pub. Papers 1464 (Aug. 21, 1998) . 

The United States also contemplated and prepared to launch follow-on mili tary operat ions. See 

Nat' l Comm' n on Terrorist Attacks Upon the Uni ted States, The 9/11 COli/mission Report 120-2 1 

(2004) [hereinafter 9/ II Commission Report] , availahle at http://www.9-

II commission. gov/reportl9 1 I Report . pdf. 

On 3 January 2000, al Qaeda attempted to armed attack the USS THE SULLlV ANS 

(DDG 68) near Aden, Yemen. On 12 October 2000, al Qaeda attacked the USS COLE (DDG 

67) wh ile it was reFueling in Aden, Yemen. Th is attack killed 17 U.S . sa ilors, injured at least 37 

others, and caused significant property damage. 

On II September 2001, al Qaeda continued its attacks aga inst the Uni ted States. In 

coord inated attacks, terrori sts from that organizat ion hijacked four commercial airliners and used 

them as gu ided miss iles to attack prominent U.S . targets, including the World Trade Center and 

the Pentagon. The attacks resu lted in the loss of nearl y 3,000 lives, the destruction of hundreds 
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of millions of dollars in property, and severe damage to the U.S. economy. See 9/ 11 

Commiss ion Report 4- 14 (2004). 

On 18 September 2001, Congress passed, and the Pres ident of the United States signed, 

the Authorizat ion for Use of M ili tary Force ("AUMF'), Pub. L. No. 107-40, li S Stat. 224 

(200 1). Among other things, the AUMF author izes the Pres ident to "use all necessary and 

appropriate force against those nations, organizations, or persons he determines planned , 

authorized, committed, or aided" a1 Qaeda. It!. On 7 October 200 1, act ing pursuant to the 

AUMF, the President ordered U.S . AI111ed Forces to begin military operat ions in Afghanistan, 

where he determined that the Taliban was harboring members of al Qaeda. See Penn anent Rep. 

of the Uni ted States to the U.N. , Letter from the Pennanent Rep. of the Uni ted States of America 

to the Pres ident of the Security Counc il of the Uni ted Nat ions, U.N. Doc. SI200 1/946 (Oct. 7, 

2001). In addition , on 13 November 200 1, the Pres ident issued a mili tary order that authorized 

trial by military commission of nonc itizens he had reason to believe were or had been members 

of al Qaeda; those who had engaged in , aided or abetted , or conspired to commit in te rnat ional 

acts of terrori sm aga inst the Uni ted States; and those who had harbored others covered by the 

mili tary order. See Pres ident George W. Bush, Mil. Order, 66 Fed . Reg. 57,833, 57,834 (Nov. 

13, 200 I) (" In ternat ional terrorists, includ ing members of al Qaeda, have carried out attacks on 

Uni ted States diplomatic and mili tary personnel and fac ilities abroad and on c itizens and 

property with in the Uni ted States on a scale that has created a state of armed conflict that 

requires the use of the Uni ted States Armed Forces."). 

On 6 October 2002, al Qaeda attacked MY Limburg, a c ivilian oil tanker, off the coast of 

AI Mukallah , Yemen. Th is attack killed one c ivilian crewmember, caused significant property 

damage, and resulted in a large oil sp ill. 

In October 2006, Congress enacted the M ili tary Commiss ions Act of 2006 ("2006 

M.C.A.") , wh ich provided statutory authority for mili tary commissions, li mited the ir 

jurisdictional scope, and provided signi f icant procedural ri ghts for an accused. In October 2009, 
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Congress amended the 2006 M.C.A. to prov ide greater procedural protect ions to detainees tried 

by mili tary commiss ion ("2009 M.C.A.") . 

On 28 September 20 11 , capital charges were referred aga inst the accused . The 

Commiss ion arraigned the accused on 9 November 20 II . 

6. Law and Argument 

An offense enumerated in the 2009 M.C.A. is onl y tr iable by military comm iss ion " if the 

offense is comm itted in the context of and assoc iated with host ili ties ." 10 U.S.c. § 950p(c) (the 

"hostili ties element") . The government has alleged in every charge that the accused comm itted 

hi s offenses in the context of and assoc iated with host ilj ties . The 2009 M.C.A. defines 

"host ili ties" as "any conflict subject to the laws of war," wh ich apply during "anned conflict." 

10 U.S.c. § 948a(9). A mili tary comm iss ion convened under the 2009 M .C.A. has "jurisdiction 

to try persons subject to th is chapter for any offense made punishable by th is chapter ... whether 

such offense was committed before , on, or after September 11 , 200 I. " 10 U.S .c. § 948d . 

The defense argues that the Convening Authority cou ld not have found that the offenses 

charged took place in the context of and assoc iated with host ili ties, and , therefore, the referral 

was defective . Th is untenable request should be denied for three reasons. First, whether the 

offense was committed in the context of and assoc iated with hostilities is a common element of 

fact that the governme nt must prove at trial. Second, these charges properl y were referred 

because the Convening Author ity found reasonab le grounds to be li eve they were committed in 

the context of and assoc iated with hostilities . Third , the ex istence of host ili ties is an object ive 

quest ion of fact for the members. 

I. Whether the Offense Was Committed in the Context of and Associated with 

Hostilities Is a Common Element of Fact the Government Must Prove at Trial 

The requirement that offenses must be "committed in the context of and assoc iated with 

hostilities" is a common element of fact that the govern ment must prove to the members at trial. 

It is a fundamental princ iple of statutory construction that individual clauses in a statute should 

be read in context, not in isolat ion. See Dada v. Mllkasey, 554 U.S . I , 16 (2008) (" In reading a 
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statute we must not look merely to a part icular clause, but consider [it} in connect ion with it the 

whole statute.") (c iting Kokoszka v. Belford, 4 17 U.S . 642, 650 (1974)) (i nternal quotation marks 

omitted); United States v. Heirs ofBoisdore, 49 U.S . (8 How.) 11 3, 122 (1850) ("[W}e must not 

be guided by a single sentence or member of a sente nce, but look to the provisions of the who le 

law, and to its object and policy."). Here, the hostili ties requirement is in a prov ision ca ll ed, 

"Conunon Circumstances," which is conta ined in subchapter Vl11 of the 2009 M.C.A., ca lled 

"Punitive Matters." See 10 U.S .c. § 950p(c) . Thjs ';Punitive Matters" subchapter broadly lists 

the triable offenses, the elements of those offenses, and the different forms of cr iminal li abili ty. 

See 10 U.S.c. § 950p (definitions, construction of certa in offenses, common c ircumstances); 10 

U.s.c. § 951Jq (principal s); 10 U.S.c. § 950r (accessory after the fact); 10 U.S.c. § 950s 

(convict ion of lesser offenses); 10 U.S.c. § 950t (crimes triable by mili tary commiss ion). By 

plac ing the hostilities requirement in the puniti ve matters section , wh ich li sts the offenses and 

their elements, Congress in tended to make the host ilities requirement a common element of fact 

for all the triable offenses. 

If Congress wanted the host ili ties element to be approached as a threshold jurisdictional 

requirement, it could have included it in the statute 's "Jurisdiction of military commiss ions" 

section. That sect ion, however , does not mention any host ili ties requirement: 

A mili tary comm iss ion under thi s chapter shall have jurisdiction to try persons 
subject to th is chapter for any offense made punishable by th is chapter, sect ions 
904 and 906 of th is title (articles 104 and 106 of the Uni form Code of Mili tary 
Justice ), or the law of war, whether silch offellSe was committed before, 0/1, or 
after September 11, 2001, and may, under such li mitat ions as the Pres ident may 
prescribe, adjudge any punishment not forbidden by th is chapter, including the 
penalty of death when spec ifically authorized under this chapter. A military 
commission is a competent tr ibunal to make a finding sufficient for jurisdiction. 

10 U.S .c. § 948d (emphasis added) . Instead, the statute explic itly gives this Commission 

jurisdiction to try offenses committed "before, on, or after September II , 200 1." [d. 

The Hamdall commiss ion (convened under the 2006 M.CA.) agreed that the host ili ties 

nexus was a question of fact for the members . See United States v. Hamdall , AE 190, Ru ling on 

Mot ion ill Limil1e (Transportation Services) and Start of Host ili ties (0 -033 & 0 -0 16) at 2 (May 
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13,2(08) ("[T}he existence o[f] a state of anned conflict before 2001 is clearly a quest ion of fact 

for the members to decide . Evidence bear ing uJXJn the issue may be offered by either side, and 

the Commiss ion will instruct the members appropriately before they retire to deliberate."). The 

Commiss ion ruled that because the "Government must prove, as an element of each offense," 

that the accused's offenses "were signif icantly related to a per ioo of anned conflict," the 

"members should hear and decide that matter." /d. 

Because the hostiljties requirement is an element of the crime, the only discernible bas is 

for the defense mot ion to di sm iss is that the Convening Author ity imprope rl y referred these 

charges. l 

n. The Convening Authority Properly Referred the Charges Because He Found 

Reasonable Grounds To Believe They Were Committed in the Context of and 

Associated with Hostilities 

The Convening Author ity properl y referred these charges to th is Commiss ion. The 

Convening Authority may onl y refer charges to a military comm ission if he finds, or is adv ised 

by his Legal Advisor, that there are "reasonable grounds to be ljeve that an offense triab le by a 

mili tary commiss ion has been committed and that the accused committed it, and that the 

I AE \04 is not properly read as a challenge to the Commission's subject-matter jurisdiction. But even if the 

defense does file an appropriate motion to dismiss for lack of subject-matter jurisdiction, the Military Judge wou ld 

have to determine whether the charged offenses are among those Congress authorized for trial, not whether those 

offenses were committed in the context of and associated with hostilities. As argued above, the hostilities nexus is 

to be treated at trial as a common element of fact, rather than a threshold jurisdictional requirement. Because every 

charge here is an enumerated offense under the 2009 M.C.A., a motion to dismiss for lack of subject-matter 

jurisdiction in this case wou ld fail. 

AE \04 also does not challenge this Commission's personal jurisdiction. The 2009 M.C.A. states that "[aJny 

alien unprivileged enemy belligerent is subject to trial by military commission as set forth in this chapter." 10 

U.S.c. § 948c. An unprivileged enemy belligerent is one who "has engaged in hostilities against the United States 

or its coalition partners; has purposefully and materially supported hostilities against the United States or its 

coalition partners; or was a part of al Qaeda at the time of the alleged offense under this chapter." 10 U.S.c. § 

948a(7). By referring this case, the govemment made a prima facie showing for personal jurisdiction. See United 

v. Klwdr, 717 F. Supp. 2d 1215, 1235 (U.S.C.M.C.R. 2007) ("We find that this facial compliance by the 

Govemment with all the pre-referral criteria ... combined with an unambiguous allegation in the pleadings that Mr. 

Khad r is 'a person subject to trial by military commission as an alien unlawful enemy combatant,' entitled the 

military commission to initially and properly exercise prima facie personal jurisdiction over the accused until such 

time as that jurisdiction was challenged by a motion to dismiss for lack thereof, or proof of jurisdiction was lacking 

on the merits."). There is no plausible way to read AE 104 as challenging this Commission's personal jurisdiction 

and, as such, the govemment does not address that issue in this response. 
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spec ificat ion alleges an offense." R.M .C. 60 I (d)( I). To refer a charge, the Convening Authority 

must be convinced by the ev idence that there are reasonable grounds to believe every element of 

that charge. And he must make such a determination independently and free from infl uence. See 

R.M .C. 60 1 and 104. In thi s case, the defense does not claim that the Convening Authority 

failed to follow the proper procedure or to review the ev idence. In fact, after reviewing the 

evidence presented, the Convening Author ity declined to refer sworn charges VII and VI11 , both 

of which related to the destruction of property in violat ion of the law of war . The defense 

nonethe less argues that the Convening Authority somehow exceeded his authority in referring 

the remaining charges. 

The defense motion does not claim that the charges fa il to allege a nexus to hostilities, or 

that the facts all eged foreclose the existence of such a nexus. Rather, it claims that the 

Convening Authority cou ld not have found reasonable grounds to believe that each offense was 

committed in the context of and assoc iated with hostili ties because, in the defense's v iew, 

hostilities d id not exist at the time and place of the alleged offenses. In effect, the deFense asks 

th is Commission to reach into the Convening Authority's purv iew and reevaluate the Convening 

Authority's determination that reasonable grounds existed to support the host ili ties element. By 

referring these charges, the Convening Authority necessar il y detennined that there were 

reasonable grounds to believe that each charge was comm itted in the context of and assoc iated 

with host ili ties. The defense prov ides no legal bas is for reconsidering th is determination. 

This Commiss ion should decline the deFense's nove l request to reevaluate the Convening 

Authority's reFerral of charges. The govern ment is aware of no case where a mili tary judge 

di smissed a properl y referred charge at court-mart ial s imply because the mili tary judge di sagreed 

with the Convening Authority'S determination that reasonable grounds ex isted to sUpJXJrt that 

charge. S imilarl y, the government cou ld not find a single case where a Federal judge di sm issed 

an indictment because the deFense argued the govern ment would not be able to prove a di sputed 

factua l element at trial. Just like certain federal crimes that require an interstate nexus as an 

element, a military commiss ion under the 2009 M.C.A. may onl y try substantive oFfenses with a 
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nexus to hostili ties . However, there is no authority in e ither system for the defense to move for 

di smissa l based solely on its claim that the government will not be able to prove the host ili ties or 

in terstate commerce nexus at trial. Rather, so long as the charge or indictment alleges that 

nexus, the defense cannot challenge the adequacy of proof for that allegat ion before the 

prosecut ion has presented its evidence at tr ial. See United States v. Costello, 350 U.S. 359,409 

(1956) ("[A]n indictment returned by a legally constituted and unbiased grand jury ... if va lid on 

its face, is enough to call for a trial on the charge on the merits ."); accord United States v. 

Moore, 563 F.3d 583, 586 (7th Cir. 2009); Un ired Staresv. Todd, 446 F.3d 1062, 1068 (10th Cir. 

2006); United States v. Hickey, 367 F.3d 888, 894 (9th Cir. 2004); United States v. Salman, 378 

F.3d 1266, 1268 (11th Cir. 2004). 

Once the grand jury or convening author ity sends a case to trial , the remedy for the 

defense claim that the government lacks evidence on an element is to obtain a directed verdict or 

an acqu ittal at trial. Instead, the defense seeks to have the Commiss ion intrude into the 

Convening Authority's deliberative process and reconsider hi s otherwise valid determination. 

The charges in th is case clearly allege that the offenses were committed in the context of and 

assoc iated with hostilities, and the Convening Authority has found that the government 's 

evidence establi shes reasonable grounds to believe the same. Because there is no basis in law for 

th is Conun ission to reevaluate the Convening Author ity's reasonable-grounds detennination, the 

defense motion to dismiss should be denied. 

III. The Existence of Hostilities Is an Objective Question of Fact for the Members 

Although the defense motion has no bas is in law and should be denied outright, it also 

fail s on the mer its. The defense argues that "the recognition of hostilities ... is a political act 

that must be decided by the poli tical branches" and that the Convening Authority therefore has 

no authority to "countermand the deci sions of the poli tical branches .... " AE 104 at 6, 8 . The 

defense then claims that because the offenses allegedly were committed when there was no 

politica l recogni tion of host ili ties in Yemen, the Convening Authority did not have the power to 
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refer these charges. See AE 104. There are at least three major problems with the defnese 's 

argument. 

First, the defense's focu s on the recognition of hostilities spec ifically in Yemen is 

misplaced. See AE 104 at 8 ("[T]he earli est date on which the po li tical branches offic iaUy 

recognized host ilities in any sense ill Yemen was September 19, 2003 .") (emphasis added) . The 

government does not argue, and does not intend to prove, that hostilities, with in the meaning of 

the 2009 M.CA., existed between the United States and Yemen during the relevant timeframe. 

The defense seems to argue that separate conflicts existed and continue to ex ist between the 

United States and a1 Qaeda in different geographical1ocations. To the contrary, al Qaeda is a 

transnational terrorist organizat ion that has committed, and plans to comm it, violent acts against 

American people and in terests throughout the world. As the military judges in Hamdan and Al 

Bahlul instructed the members: 

Conduct of the accused that occurs at a distance from the area of conflict can st ill 
be in the context of and assoc iated with aI111ed conflict, as long as it was closely 
and substantially related to the hostilities that comprised the conflict. 

Ullited States v. Hamdal1 , 80 1 F. Supp. 2d 1247, 1279 n. 54 (U.S .CM .CR. 20 11 ) (quoting 

Hamdall Tr. 3752-53) (emphases added) . This instruction is consistent w ith U.S. hi storical 

pract ice. During World War fl , for instance, hostili ties ex isted between GeI111any and the Uni ted 

States. Nonetheless, battles that occurred at a great distance from either nation-such as in 

North Africa-still were un arguably in the context of and assoc iated with those hostili ties , as 

were offenses committed outs ide a theater of act ive mili tary operat ions. See Ex parte Quiril/ , 

3 17 U.S. 1, 38 ( 1942) (finding that individuals properl y may be subject to trial by mili tary 

commission even if "they have not actually conun itted or attempted to commit any act of 

depredation or entered the theatre or zone of act ive mili tary operat ions") . The government will 

prove at trial that hostilities existed between the United States and al Qaeda, and that the charged 

offenses were all comm itted in the "context of and assoc iated with" those host ili ties. That is all 

that the 2009 M.C.A. requires. 
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Second, the defense purports to argue that the recogni tion of host ili ties is a "poli tical 

question," but in fact argues that the ex istence of hostilities in Yemen must be decided by the 

Mili tary Judge on an incomplete record consist ing onl y of selected contemjXJraneous statements 

made by political figures. See AE 104 at 5-6 (stating that the ex istence of hostilities " is a 

political act that must be decided by the political branches") . The defense c ites no support for its 

position, which fu ndamentall y misunderstands the 2009 M.C.A. and ignores binding 

U.S .C.M .C.R. precedent. Under the statute and the caselaw, the duration and scope of the 

hostilities between the Uni ted States and al Qaeda is an object ive factual element that the 

members must resolve at trial after receiving an instruction on the proper legal standard. See 

United States v. AI Bahllll, 820 F. Supp. 2d 11 4 1, 11 89 (U.S .C.M .C.R. 20 11 ) (stating that "the 

determination whether the host ili ties in issue sat isfy [the host ili ties nexus] is object ive in nature 

and generall y relate to the intensity and duration of those hostilities."); Hamdall, 801 F. Supp. 2d 

at 1278-79 (affirmin g the convict ion because the mili tary judge "properl y instructed" the 

members on hostilities, and that the members " found beyond a reasonable doubt that thi s 

requirement was met,,). 2 Along the same lines, in ternat ional criminal tribunals applying the law 

! The full text of the military judge's instruction reads: 

With respect to each of the ten specifications [of material support] before you, the government 

must prove beyond a reasonable doubt that the actions of the accused took place in the context of 

and that they were associated with armed conflict. In determining whether an armed conflict 

existed between the U.S. and AQ and when it began, you should consider the length, duration, and 

intensity of hostilities between the parties, whether there was protracted armed violence between 

governmental authorities and organized armed groups, whether and when the U.S. decided to 

employ the combat capabilities of its armed forces to meet the AQ threat, the number of persons 

killed or wounded on each side, the amount of property damage on each side, statements of the 

leaders of both sides indicating their perceptions regarding the existence of an armed conflict, 

including the presence or absence of a declaration to that effect, and any other facts or 

circumstances you consider relevant to determining the existence of armed conflict. The parties 

may argue the existence of other facts and circumstances from which you might reach your 

determination regarding this issue. In determining whether the acts of the accused took place in 

the context of and were associated with an armed conflict, you should consider whether the acts of 

the accused occurred during the period of an armed conflict as defined above, whether they were 

performed while the accused acted on behalf of or under the authority of a party to the armed 

conflict, and whether they constituted or were closely and substantiall y related to hostilities 

occurring during the armed conflict and other fac ts and circumstances you consider relevant to this 

issue. Counsel may address this matter during their closing arguments, and may suggest other 

factors for your consideration. Conduct of the accused that occurs at a distance from the area of 
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of war also repeatedly have held that the existence of host ili ties is an object ive quest ion of fact. 3 

Although not binding on th is Comm iss ion, these in ternat ional cases lend support to the 

U.S .C.M .C.R.'s holdings in Hamdal1 and Al Bahlill that the ex istence of host ili ties is not a 

political quest ion in the context of a mili tary-commiss ion trial, but a question of fact for the 

members to determine. In th is case, the members w ill decide at trial, upon considerat ion of the 

totali ty of the c ircumstances, whether these offenses were committed in the context of and 

assoc iated with hostilities between the Uni ted States and a1 Qaeda. 

Third, none of the four cases c ited in the defense mot ion actually supports the defense 

position that the ex istence of hostilities is a "poli tical quest ion" in the context of a military 

commission. The defense relies most heavily on Baker v. Carr, where the Supreme Court held 

that a challenge to a state -apportionment statute under the Fourteenth Amendment's Equal 

Protect ion Clause was just ic iable. 369 U.S. 186 (1962). In considering (and rejecting) the 

respondent's claim that the cha llenge infr inged on a nonjust ic iab le poli tica l quest ion, the Court 

"analyze[d] representat ive cases [and] infer[red] from them the analyt ical threads that make up 

the poli tical question doctrine." Id. at 2 11 . One such area of cases concerned the duration of 

hostilities. The Court explained that it genera ll y would refuse "to review the poli tical 

departments' determ inat ion of when or whether a war has ended ." /d. at 2 13. Thisjudicial 

deference to the politica l branches, however, " is pr imaril y a function of the separation of 

conflict can sti ll be in the context of and associated with armed conflict, as long as it was closely 

and substan tiall y related to the hostilities that comprised the conflict. 

Hamdan, 801 F. Supp. 2d at 1278 n.54 (quoting Hamdan Tr. 3752-53). 

1 For example, in Pro.feCl/tor v. radie, the Intemational Criminal Tribunal for the Former Yugoslavia C'ICTY") 

rejected the defense argument that "there was no armed conflict at all in the region where the crimes were allegedly 

committed." Case No. IT -94- 1-1, Decision on Defence Motion for Interlocutory Appeal on Juri sdiction 165 (2 Oct. 

\995). Instead of relying on contemporaneous political determinations, the ICTY found that an armed conflic t 

exists whenever there is ... protracted armed violence between govemmental authorities and organized armed 

groups or between such groups within a State." Id. at 170; .fee aho Pro.feeutor v. Akaye.m, ICTR-96-4-T, 

Judgement TI 619-26 (2 Sept. 1998) (not requiring a contemporaneous political determination before assessing that 

an "armed conflict" exists for the purposes of triggering war c rimes liability); Juan Carlo.\· Abella v. Argentina, Case 

11.137, Report No. 55/97, Inter-Am. Commission on Human Rights, OEAlSer.LIV/II.98 , Doc. 6 rev. (18 Nov. 

1997) (determining that an engagement of Argentina's armed forces with organized, armed militants that lasted 

thirty hours and resulted in casualties and property destruction was an armed conflic t under intemationallaw 

without requiring a fonnal contemporaneous political determination). 
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powers." !d. at 2 10. In th is case, there is no separat ion-oF-powers concern . Congress and the 

Pres ident, through the 2009 M.C.A ., created a system of mili tary commiss ions to try violat ions 

of the law of war and expressly made the nexus to hostilities an element of each offense. In so 

doing, far from removing the determination of the existence of host ili ties from the purview of the 

Commiss ion, Congress and the President actually empowered the members to decide whether the 

government has proven the hostilities element beyond a reasonable doubt in each case. As in 

any criminal tr ial, the members will be asked to weigh the ev idence against the legal standards 

on which they are instructed, and to make a detennination as to gu ilt or innocence. Therefore, 

Baker actually cuts aga inst the defense argument that the poli tica l branches must dec ide the 

existence of host ili ties, and instead supports the govern ment's position that the existence of 

hostilities is an object ive, fact-based inquiry, best left to members. 

The three other cases c ited by the defense are no more supportive of the defense pos ition 

than Baker. In The Protector, 79 U.S. (12 Wa ll. ) 700 (1872), the Supreme Court granted a 

motion to di smiss because the appellant exceeded the five-year li mitat ions period for the filing of 

hi s appeal. Because the li mitat ions period was tolled during the Civil War, the Court had to 

decide when the war started and how long it lasted. In a three-page opinion, the Court decided 

that the war began in A labama on 19 April 186 1, when the President procla imed an in tended 

blockade, and the war ended on 2 April 1866, when the Pres ident proclaimed "the war had 

closed." Id. at 702. The Court itself acknowledged, however, that it only chose those dates "[i]n 

absence of more certain criteria, of equally general applicat ion . . .. " Id. at 702 . Here too, the 

members can look to the totali ty of c ircumstances to decide whether a given offense was 

committed in the context of and assoc iated with hostili ties. The last two cases c ited by the 

defense, Ludecke v. Watkins , 335 U.S. 160 (1948), and Al-Bihalli v. Obama, 590 F.3d 866 (D.C. 

Or. 20 10), arose in the habeas context and concerned the determination of the end of declared 

war or host ili ties . They do not concern how a member's panel, in a mili tary commission, should 

determine whether a given offense was committed in the context of and assoc iated with some 

pending or historical hostili ties, even absent the controlling political determinations referenced in 
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those cases. In Ludecke, the Attorney General ordered the pet itioner removed from the Uni ted 

States as an ali en enemy, and the pet itioner filed a pet ition for a wr it of habeas corpus. The 

Supreme Court affirmed the denial of the writ because Congress gave the Pres ident summary and 

unreviewable power to order the removal of enemy aliens during a declared war, and because the 

declared war between the Uni ted States and Germany had not yet tenninated. Similarl y, in Al-

Bihani, the D.C. Circu it affirmed the denial of the petitioner's habeas pet ition and deferred to the 

execut ive's determination that the war aga inst the Taliban and al Qaeda was ongoing. An actual 

declaration of war or hostilities, however, is not at issue in th is Comm iss ion. At issue here is 

whether the members may decide whether certa in oFfenses were committed in the context of and 

assoc iated with hostilities, prior to a Fonnal authorization of mili tary Force. Nothing in either 

Lildecke or AI-Bihal1i supports the defense argument that th is role of the members, as created by 

the 2009 M.C.A., should be di splaced by the cherry-picked statements oFFered by the deFense. 

See AE I ()4 at 6. 

The deFense provides no legal support for its argument that the ex istence of hostili ties is a 

polj tica l question in the context of a military commiss ion. The 2009 M.C.A. and binding 

U.S.C.M .C.R. precedent establi sh that the ex istence of hostilities is an object ive quest ion of fact 

for the members to decide. The deFense motion to dismiss, thereFore, should be denied. 

7. Conclusion 

For the forego ing reasons, the Commiss ion should deny the deFense mot ion to di smiss. 

8. Oral Argument 

The defense has requested oral argument, and the government joins th is request. 

9. Witnesses 

The govern ment has no witnesses at th is time. 

10. Additional Information 

The government has no additional in Formation. 
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11. Attachments 

A. Cert ificate of Service, dated 13 September 20 12. 
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