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INTRODUCTION
Joint Task Force - Guantanamo (“JTF-GTMO™) js dedicated to preserving the health and

well-being of all detainees in their custody, including through enteral feeding of detainees where
necessary to save their lives and prevent serious harm to their health, Petitioner Dhiab (ISN 722)
seeks a preliminary injunction against various aspects of JTF-GTMO's enteral feeding policies,
but Petitioner has not been approved for, or subject to, enteral feeding since February 19, 2014,
Allegatjons that the United States military has intentionally and unnecessarily harmed Petitioner
when he was previously subject to enteral feeding are false, To the extent Petitioner seeks to
enjoin enteral feeding procedures that may be appl‘ied to him in the future, such claims are
speculative and, in any event, lack merit because JTF-GTMO conducts enteral feeding jn a

medically approptiate, humane, and lawful manner,’

Injunctive relief is unwarranted here because Petitioner cannot satisfy any of the four
requirements necessary to preliminarily enjoin the enteral feeding procedures.? As an initial
matter, Petitioner cannot establish an irreparable injury absent his requested injunction because
he has not been enterally fed for over two months. Moreover, he cannot show a likelihood of
success on the merits, Enteral feedings at Guantanamo Bay are conducted humanely in
accordance with the law of war, and not with any intent to harm Petitioner or with any deliberate
indifference to Petitioner’s health or well-being, Further, even though the reasonable-relation

test of Turner v, Safley, 482 U.S, 78 (1987), is the incorrect constitutional test to analyze

' Respondents have designated this brief and its attached exhibits (except for exhibil three, Department of
Defense Instruction 2310.08E, which is publically available) as protected information under the Protective Qrder in
this case. See Protective Order § 34 (ECF No. 32), Respondents intend to file a motion seeking the Court’s
approval of this designation and a proposed publicly releasable version of the filings, and will propose a briefing
schedule for that motion after conferring with Petitioner’s counsel,

% Counsel for Petitioncr has filed motions seeking substantially the same relief and advancing near-identical
arguments in two ofher cases invalving Guantanamo detainees, See Hassan v, Obama, Civ. Action No. 04-cv-1194

(UNA) (ECF No. 1001) (filed Mar, 27, 2014); Rabbani_v, Qbama, Civ, Action No. 05-CV-1607 (RCL) (ECF No.
306) (filed March 27, 2014).
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FHEED UNDERSEAL PURSTANT-TOTROTECTIVE-ORDER

Petitioner’s particular challenge to the Guantanamo Bay enteral-feeding procedures, the
procedures easily satisfy that test. So, while the other three equitable factors to be considered
also heavily favor the Government, the requested preliminary injunction should be denied

because Petitioner cannot demonstrate a likelihood of success on his claims.”

BACKGROUND

Petainees at Guantanamo receive timely and high-quality health care, and all medical
procedures used at ITF-GTMO with respect to detainees are justified and meet accepted
standards of care. Ex, 1, Decl, of CDR-M.D. 18 (CDR [l Decl.). As part
of this care, JTF-GTMO seeks to ensure that all detainees, not just those engaged in non-
religious fasting (“hunger striking”), maintain a healthy weight. See Ex. 2, Medical
Management of Detainees With Weight Loss, Joint Medical Group Standard Operating
Procedure 001 (Dec. 16, 2013) (SOP) § L. JTE-GTMO seeks to maintain adequate health and
nutrition in the detention population, including preventing serious adverse health effects or death
from weight loss and malnutrition. The SOP’s goal is to ensure that those detainees who cannot
or will not eat ot hydrate on their own do not suffer adverse health consequences from their

inability to take in nutrition or their voluntary decision not to do so. See id. ILA,

? Petitioner’s counsel also makes general allegations regarding Petitioner’s access to counsel. These
allegations are not material to the underlying application for prefiminary injunction which seeks to enjoin
Respondents’ from implementing various alleged practices related to the administration of enteral feedings.
Nevertheless, JTF-GTMO's practice has been thal when a detainee refused to attend a habeas attorney-client
meeting, JTE-GTMO would inform the attorney of the detainee’s refusal and, as a courtesy, would allow the
atforney to write an unprivileged note to the detaince in an effort to convince the detainee to attend the meeting,
JTF-GTMO personnel would then deliver the note to the detainee in his ¢ell and, in the event the detainee changed
his mind and agreed to attend the meeting, JTF-GTMO would attempt to make arrangements for the meeting during
the same requested visit session, Due to the logistical requirements necessary to support numerous detainee
movements throughout a typical day, which include other attorney meetings, medical appointments, and family
phone calls, for a short period in March/April 2014, STE-GTMO temporarily suspended the practice of facilitating
delivery of a courtesy note from counsel to a detainee refusing to attend a habeas meeting, However, ITE-GTMO
has now resumed the practice, and the Government hag so notified detainee counsel in these Guantanamo Bay
habeas cases. See Ex. 11, Habeas Refusal E-mail.

FHED-UNDERSEAT P ORSTANT-TOPROTECTIVE-ORDER-
2
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I, To identify potential weight-loss issues, all detainees are weighed at least monthly.
SOP § I1.B. Additionally, the guard force reports on any meals skipped by any detainee, Id.
{ 11L.B. These monthly weighings and the daily guard reports are reviewed by the Joint Medical
Group (JMG) staff, including the Senior Medical Officer (SMO). CDR [JJjij Dec!. € 12; SOP
§ II.C. Based on this review, the SMO may order that a detajnee be weighed more frequently.
SOP § (IX.C. Hunger strikers are weighed at feast weekly and possibly semi-weekly. CDR |}
Decl. § 12, Experience has demonstrated that obtaining detainee weights weekly or semi-weekly
is sufficient to properly monitor hunger strikers, including identifying any precipitous weight
losses. Id.

Although any weight loss may have medical significance, when the loss reaches the
threshold of “clinically significant weight loss,” concern for the health of a detainee increases.

SOP § ILF.I. The SOP defines clinically significant weight loss as:

a. The detainee’s weight is less than 85% of the calculated
ideal body weight (IBW).[*]

b. The detainee has experienced a weight loss of greater than
15% from his usual body weight, For those detainees whose usual
body weight[°] is less than their ideal body weight, a weight foss
greater than 5% is considered clinically significant.

c. Weight loss or underweight associated with evidence of
deleterious health effects during any period of weight loss
reflective of end-organ involvement or damage, to include but is
not limited to, seizures, syncope or pre-syncope, altered mental
status, significant metabolic derangements, arrhythmias, muscle
wasting, or weakness such that activities of daily living are
significantly hampered,

d. A pre-existing co-morbidity that might readily predispose
the detainee to end organ damage (e.g. hypertension, coronary
artery disease or any significant kidney disease).

*Ideal Body Weight is defined as [(Height in inches - 60) x 2.3 +50] x2.2. SOP § IL.F.4.

* Usual Body Weight is defined as the greater of: (i} the welght of the detainee at in-processing physical
examn or (ii) the average weight of the detainee for the past twetve months, SOP ILF .4,

" Ad ATAN AR ORLY X A4 AN L AU X LY AL X I~
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e, A prolonged period of weight loss, usually defined as ||

SOP J ILF.1. Though any of these factors may indicate that weight loss has progressed to the
point of medical concern, loss to a level less than 85% Ideal Body Weight is of special concern,
given that many hunger strikers refuse physical examinations. CDR [JJjJjij Decl. § 13. At that
level, medical research shows that the risk of morbidity (poor medical outcome) and mortality
(death) starts to increase. Id, The body slows all of its processes to conserve energy, as well- as’
pulls energy stores from wherever it can find them. Id. This may cause serious medical
consequences, such as severe electrolyte shifts causing seizures and cardiac arrhythmias, Id. It
also greatly increases the risk for heart valve disorders, heart failure, bone density loss, muscle
loss and weakness, gastroparesis, abdominal pain, and kidney failure. d. All of these
complications can lead to death or permanent disability, with a highly variable amount of
medical warning, dependent in part on the individual’s underlying medical conditions, hefore
these severe outcomes occur. Id.

When a detainee’s weight loss reaches the clinically significant threshold, additional
medical intervention begins. First, the SMO directs the detainee’s medical provider to conduct a
baseline assessment to consider any medical or behavioral cause for the weight loss, including
possible tuberculosis. SOP  [ILD & E. These medical assessments include a complete
medical record review and, to the extent that the detainee cooperates, a complete physical, Id,
{IILF. As part of the physical, the provider may order clinically indicated laboratory tests
(again, assuming the detainee cooperates, see COR [JJJjJij Decl. § 14), such as an
electrocardiogram, urinalysis, sexum basic metabolic profile, and liver function tests. SOP
§ II1.F. In the event of a health-related cause for the detainee’s weight loss, treatment options
will be explored to determine if the detainee may be restored to a healthy weight without enteral
feeding. CDR JJJjjj Dec!- 11 13. Hunger strikers may be referred for a behavioral health

assessment and for nutritional counseling. SOP f [I.G & H. [n all cases, a detainee exhibiting
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clinically significant weight foss will be counseled on the need to maintain weight and the
consequences of not doing so. [d. § ILI.H. After this initial assessment, the detainee will be
medically reassessed biweekly, unless it is clinically appropriate to do so more or less often. 1d.
LI

2. A medical decision to enterally feed a hunger striking detainee is carefully considered,
Unless an emergency occurs, a finding of clinically significant weight loss is a necessary but not
a sufficient condition to prescribe enteral feeding for a detainee. See SOP 9 [1I; COR [Jjill Dec!.
1 15 (designation for enteral feeding is based on a “comprehensive view of a detainee’s health"’
and the “likelihood of resultant risk if the detainee does not receive nourishment™), By
Department of Defense instruction, a hunger striking detainee may be involuntarily treated,
including enteraily fed, only if such treatment is immediately needed to prevent death or serious

harm:

In the case of a hunger strike, . . . medical treatment or intervention may be
directed without the consent of the detainee to prevent death or serious harm,
Such action must be based on a medical determination that immediate treatment
or intervention is necessary to prevent death or serious harm, . . ...

Ex. 3, Dept. of Defense Instr. 2310,08E, Medical Program Support for Detainee Qperations,
1 4.7.1 (2006) (emphasis added). Asa result, if a detainee’s medical provider determines that the
detainee’s life or health is seriously threatened by his weight loss, the SMO or his designee will
attempt (o obtain voluntary consent from the detainee to intervene., SOP 1 J(1.K; CDR-
Decl. { 16.

Many detainees voluntarily participate in enteral feeding upon the advice of medical
staff. COR ] Decl. 9 16. 1f the detainee refuses, however, the SMO will propose a plan for
involuntary intervention—-including, if appropriate, enteral feeding—to the Joint Medical Group
Commander (who is either a doctor or a military health care professional), Id.; SOP §IIT.L. If

they both concur with the plan, approval will be sought from the JTF-GTMO Commander, a
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required step before the plan may be implemented. SOP § lILL; see also Dept. of Defense Instr,
2310.08E 1 4.7.1 (requiring a detention-facility commander’s approval of his medical staff’s
recommendation that a detainee be enterally fed). The JTF-GTMO Commander’s approval
ensures that he is aware of the medical necessity and can assess the effect of the need to enterally
feed a detainee on other operations. COR|JJJJj Decl. 1 16. 1f the JTF-GTMO Commander
concurs, the detainee is approved for involuntary enteral feeding. See SOP §IL.F.2. Though the
decision to enterally feed a detainee involuntarily ultimately involves the approval of a non-
medical military officer, it is initiated by the responsible treating military medical professionals
based on their considered medical judgment that intervention is necessary to protect a hunger
striking detainee from serious harm or death,

Notably, approval of a detainee for involuntary enteral feeding does not mean that a
detainee will be enterally fed, The approval is based on the need for that detainee to eat to
prevent serious health consequences, not on a need that the feeding occur enterally.
Accordingly, before each enteral feeding, a detainee is offered the chance to eat a regular meal or
to take the enteral liquid nutritional supplement by mouth. SOP § 11.0; see CDR i Dec!.
1M 17,19, If he does so, he is not enterally fed. Id.

3. If involuntary enteral feeding is necessary, it is done humanely., The enteral feeding is
administered through nasogastric tubes by only physjcians or registered nurses who have been
trained to perform this procedure. CDR JJJJij Decl. §19. The protocol for inserting and
removing the tubes is designed to minimize discomfort and to avoid inflicting pain on the
detainee. When inserting the nasogastric tubes, a lubricant is always used, either a sterile
surgical lubricant, viscous lidocaine or olive oil, as the detainee prefers, Id. 9 20; see SOP encls,
6 911& 7. Additionally, a topical anesthetic such as lidocaine is offered, but the detainee may
decline the anesthetic. CDR [JJJlij Decl. 120, Anesthetic throat lozenges are also available to

the detainees upon request, Id.
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A nasogastric tube is never inserted and then moved up and down. CDR[JJjij Dec!.
f21. Instead, it is inserted down into the stomach stowly and directly, and removed carefully.
Id. Correct tube placement in the stomach is verified independently by. medical personnel
using auscultation. 1d. 4 23; see SOP encls, 6 § II & 7. Auscultation involves listening for air
bubbles in the stomach when the end of the feeding tube is placed under water and infused with
air. CDR- Decl.  23. At Guantanamo, IMG medical staff also test tube placement with a
10 milliliter dose of water inserted into the tube, and then aspirating some liquid to observe for
stomach fluid, which serves as an additional safety check to confirm proper placement in the
stomach. Id.; SOP encl. 6 | I1.

4, Nasogastric tube sizes are selected based on capacity to deliver specified nutritional
requirements in the safest, quickest, and most comfortable manner possible. Generally, JTF-
GTMO uses 8 or 10 French nasogastric tubes for enteral feedings. CDR JJJJJj Dec!. §21; SOP
encl, 7. An 8 French tube measures 2.64 mm, and a 10 French tube measures 3.3 mm. CDR
B Dccl. § 21, Medical staffuse a |0 French tube for most detainees unless they complain of
nasal or throat soreness or unless there is another medical reason to change the tube size. Id.
922, The 10 French tube is preferred because its slightly larger size allows the nutritional
requirements to be given to a detainee as safely, comfortably, and quickly as possible and
because that size is safer and easicr to place. Id.

Changing to a smaller tube is a clinical decision. CDR [JJJif Decl. §22. Smaller tubes
can clog and c¢an be harder to place, and some nutritional formulas come with recommendations
that they be used with a specific-size feeding tube to accommodate the formula’s viscosity, Id,
Enteral feeding takes significantly longer when a narrower tube is used, Id. Nonetheless,
narrower tubes may be appropriate due to anatomical changes in the nares (nostrils) from
congestion, infections, trauma, or foreign bodies, as well as intrinsic or acquired septal

deviations. Id.
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5. During enteral feedings, the comfort and safety of the patient is a priority for the
medical staff, CDR- Decl. 128. The quantity and flow rate of enteral feedings are
carefully managed to prevent detainee discomfort. See id. 1] 25-28. Detainees are given only
apprOpriaté- formula, as determined by standard medical protocol and custom-tailored for the
detainee’s specific caloric negds to support metabolic functions and to matntain weight. Id. §27.
* Different formulas have different caloric values, and those values determine the necessary
volume. Id. Most detainees prefer Ensure, which has 250 calories per 237 ml can, but which
typically requires two cans per feeding for an average detainee. Id. Each can of Ensure is
approximately one cup of liquid, id., so two cans equates to approximately one pint per feeding.
In addition to the formula, a detainee may require up to 750 ml of water per feeding
(approximately three cups) ffhe is not hydrating on his own, Id.

Allegations that detainees are being enterally fed more than 2,000 ml of fluid in a short
time are false. A detainee who is beginning to be enterally fed and who is not otherwise
ingesting any food or liquid may start out with a continuous feeding process, typically in the
detention hospital where he can be continually monitored while his nasogastric tube remains in
place over a period of days. CDR [JJJj Decl. 125. During this initial process, the detainee is
started at a low feed rate that may prdvide him with up to 2300 ml of liquid (just over 9.5 cups)
ingested || 1< Since most of the detainees drink water while fasting, they
would typicaily be started at 750 ml of formula | NN 2 As the detainee

demonstrates tolerance for enteral feeding and his medical conditions stabilizes, he is slowly
transitioned to bolus feeding, which is intermittent feeding two or three times each day. 1d,
When he is ready, the detainee is discharged back to a residence camp, where his enteral
feedings will continue, SOP encl, 5 111,

During feedings that take place in residence camps, careful monitoring of the enteral flow

rate continues to ensure the detainee’s comfort, During these feedings, the appropriate amount
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of nutritional supplement formula is infused by gravity into the detainee’s stomach, CDR-
Decl. § 26. [n all cases, flow and volume are started low to ensure tolerance. Id. Medical staff
continually observe the detainee for signs of abdominal discomfort and gastric distension. Id.;
SOP encl. 6 1§11, 11, IV. When medical staff become aware of any discomfort, either from the
detainee or from observation, staff adjust a clamp on the feeding tube to slow or ha.lIt the flow to
alleviate the symptoms. CDR [ Decl. §26. Each detainee’s tolerance differs; generally
speaking, an enteral feeding at Guantanamo typically takes 30 to 40 minutes, but it can take up to
two hours. 1d. Some detainees who are accustomed to enteral feeding specifically request that
the clamp be opened more fully so that the feeding can be accomplished as quickly as possible,
Id. Some also ask for water to dilute the feeding solution and allow for a more rapid flow. Id.
§ 28. Despite their demonstrated increased tolerance, these detainees are carefully monitored as
well, because a faster flow increases the risk of vomiting, Id. Any medically related issues or
complaints are logged for each feeding. [d:

6. Medications are not placed in the feed solutions, or otherwise given to a detainee,
without his knowledge and consent, CDR- Decl. § 33, Detainees are offered anti-nausea
drugs such as Zofran or Phenegran during enteral feedings if nausea is present or experience
shows that it is a concern. Id.

Anti-constipation medicines are not offered to a detainee unless medically indicated.
Some detainees who suffer from severe constipation request that a liquid laxative be included in
the feeding solution. CDR | Dec!. §33. Laxatives are never used to induce defecation
during an enteral feeding. Detainees have, in the past, urinated or defecated on themselves
during enteral feedings to delay or abort the feeding. Ex. 4, Supp. Decl. of MGen Jay W. Hood
(March 10, 2006) § 12. Should a detainee soil himself (vomit, urinate, defecate) during an
enteral feeding, the guard force will immediately take action to assist the detainee, get him fresh
clothing, and sanitize the area. Ex. 5, Decl. of Col John V. Bogdan (April 17,2014) § 15.

FHEB- SN ER-SEAEPORGEANF-FOPROFECTHE-ORPER-
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7. Standard procedure for enterally feeding detainees includes withdrawing the feeding
tubes after each feeding and using a restraint chair. Both practices are based on past experience,
in particular the need to prevent detainees from purging their feedings and from assaulting staff
during feedings. In 2005, detainees initiated a mass hunger strike. MGen Hood Supp. Decl. § 3.
Enteral feeding protocols at Guantanamo at the time permitted detainees substantial autonomy
concerning their feedings: they controlled the caloric content of each feeding, the flow rate, the
flavor of the formula, and even the color of the feeding tube. Id, 4. Nevertheless, most of the
hunger strikers continued to lose weight despite enteral feeding either by refusing to accept the
appropriate amount of calories or by purging their feedings. Ex. 6, Supp. Decl. of CAPT
Stephen G, Hooker, M.D., M.P.H. (March 13, 2006) 4 5. Purging was facilitated by the
nasogastric tubes, which at the time were Jeft in place between feedings. Id. Detainees used the
tubes either to siphon their feedings from their stomach or to stimulate the gag reflex to vomit.
Id. One detainee bit his tube in half, requiring an endoscopic procedure to remove it. 1d. Most
significantly, during this period, there were 189 assaults by hunger-striking detainees on guard
force and medical personnel associated with the feedings. MGen Hood Supp. Decl. { 5. These
assaults ranged from spitting to throwing urine or feces to striking guards and nurses. Id.

As a result, JTF-GTMQ consulted the Bureau of Prisons and modified the Guantanamo
Bay enteral-feeding procedures based on Bureau protocols. CAPT Hooker Supp. Decl. ] 8. The
restraint chair was introduced. Id, The restraint chair is ergonomically designed, and the seat
and back are padded. CDR [l Dect. 1 30. [N
- Col Bogdan Decl. § 13. No strap is placed across the detainee’s face, though a spit
shield may be positioned if the detainee spits or indicates he intends to. Id. The chair provides a
safe and reliable location to administer an enteral feeding while reducing the risk of physical
harm to both the detainee and the staff. CDR |l Dec!. §30; CAPT Hooker Supp. Decl,  16.

Also, by keeping the detainee restrained for a period after the feeding is complete to allow the
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10

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 13 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

-

i AT LUEN DAL, ANLD v AN KR LS

stomach contents to drain to the small intestine, the ability of the detainees to purge is
minimized. CDR [JJjij Decl. §31.

Similarly, removal of the nasogastric tube also helps minimize purging and, therefore
assists in appropriate weight gain and reduced metabolic disturbances. CDR i Decl. 24,
Removal of the nasogastric tube between feedings is further justified by the practical context of
enteral feedings within Guantanamo Bay residence camps. Although nasogastric tubes may be
left in place in hospitalized patients (including detainees) for a.prolonged period of time if
medically necessary, that retention practice is appropriate because a hospital is an environment
that allows for continual monitoring of the patient. [d. Such continual monitoring between
feedings is not possible for enteral feeders housed in the detention residence camps. See id.
Moreover, removal of the tubes between feedings reduces the risk of sinus, nasal, and middle ear
infections that is inherent if feeding tubes are kept in place, Id.; see CAPT Hooker Supp, Decl.
11 12 (noting several detainees developed ear, nose, and throat problems during the 2005 hunger
strike from nasogastric tubes that were left in place). When there is a justifiable medical need,
such as an anatomical deformity, JMG staff will allow a detainee to keep the tube in place for up
to three days. CDR [Jfpect. 124.

8. When necessary, JTF-GTMO employs Forced Cell Extraction (FCE) procedures to
bring detainees to their enteral feeding appointments, FCE is not used as punishment or intended
to be used on every detainee who is to be moved, but only on those who indicate or demonstrate
the intent to resist; refuse lo follow guard staff instructions; cause a disturbance; or endanger the
lives of themselves, other detainees, or any JTF-GTMO member. Col Bogdan Decl. § 7.

The FCE practices used at JTF-GTMO are modeled on the rules of force in military
corrections facilities and the Federal Bureau of Prisons (see Federal Bureau of Prisons Program
Statement P5566.06, Subject: Use of Force and Application of Restraints), Col Bogdan Decl.

Y 4. The FCE team is a small group of military members who have been specifically trained to

Il
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extract a detainee who is combative, resistive, or possibly possesses a weapon, Id. 5. There
are specific procedures that must be followed for each FCE, including warnings and instructions
that must be issued to the detainee and specific steps that are taken at each stage. Id. { 6.

Use of the minimum force necessary for mission accomplishment and force protection is
required at all times at Guantanamo Bay, including during FCEs. Co! Bogdan Decl, § 5, The
amount of force necessary depends on the attendant circumstances, including the amount of
resistance by a detainee as well as his physical ability to resist. Id. FCE teams are briefed on the
physical and medical condition of each detainee and would be aware prior to an FCE if a
detainee has an exceptionally low body weight or a medical condition that might make him more
prone to injury. Id. With that inform‘ation, the FCE team will use the least force needed to help
prevent any injury to the detainee during the FCE. Id.

FCEs are used only as a last resort after unsuccessful attempts have been made to obtain a
detainee’s compliance through verbal persuasion, Col Bogdan Decl. § 7. This includes advising
the detainee of the ramifications of his continued refusal to comply and asking him if he will
comply without resistance. Id. FCEs may also be used in an emergency when time does not
permit verbal efforts (o persuade the detainee to cooperate and to follow orders. Id.

In the case of a detainee approved for enteral feeding, a guard will verify that the detainee
is scheduled for an enteral feeding that is deemed medically necessary by JMG staff. Col
Bogdan Decl. § 10. The guard will inform the detainee that it is time for his enteral feeding and
will ask the detainee if he will come out of his cell vo!untaril\y. 1d. If the detainee complies, he
will walk with the guard to the enteral feeding location in the resident camp. 1d. If he refuses to
exit his cell, an FCE team will be requested. Id. Once requested and assembled, the FCE team
wil enter the cell. 1. |
B < The FCE team then secures the detainee and moves him directly to an enteral
feeding restraint chair in the resident camp. Id. A backboard is almost never used for FCEs

PHRD-UNBER-SEAL-PURSUANF-FO-PROFECFHYE-ORPER
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related to enteral feeding because it is not needed to transport the detainec | |G
I (¢ Backboards may be used in
situations where, for example, a detainee refuses to leave the recreation area. Id. Immediately
following an FCE, the detainee will be evaluated by medical personnel and checked for injury.
Col Bogdan Decl. 1 9. Detainees seldom sustain injuries that require medical treatment, [d.

9. Petitioner was initially approved for enteral feeding on March 23, 2013, See Ex. 7,
Decl. of | M.D. (July 3, 2013) § 24, Thereafter, he received nutrition through a
combination of enteral feeding and consuming food and nutritional supplements orally, Id. On
October 18, 2013, Mr. Dhiab was removed from the list of detainees approved for enteral
feeding, but he was added back to the list on November 6, 2013, See Aamer v, Obama, No, 13-

5223 (FRAP 28() Letters filed Oct. 4, 2013 & Nov. 8, 2013). | RS

Ex. 8, Decl. of lan C. Moss, (May 1, 2014) { 2.

— 8
Petitioner informed —that he was at that moment ending his hunger strike.® Id.
Immediately following this interview, Petitioner began eating food regularly and made
numerous statements that he was ending his hunger strike, Ex.-9, Supp, Decl. CDR-
!(May 7,2014) §4. On February 19, 2014, Respondents accordingly removed Petitioner

from the list of detainees approved for enteral feeding, Id. At the time Petitioner was removed

° On March 6, 2014, Respondents notified Petitioner’s counsel of Mr, Dhiab's acceptance [l
d of Mr. Dhiab’s decision 1o end his hunger strike. See Moss Deel. 4 3,

ALY UINITLIN DAL L UDRNUALYL LW E NIV L Lo\
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from the list of detainees approved for enteral feeding, he was approved for enteral feeding twice
a day. Supp. COR|JJJli] Dec!. 1 6. As with alt detainees approved for enteral feeding, Petitioner
was offered the opportunity prior to each enteral feeding to take in sufficient nutrients through
either food or consumption of the formula orally, and if he did so he woutd be cleared from that
enteral feeding. Id. During the time he was approved for enteral feeding, Petitioner often drank
sufficient formula to meet his nutritional needs, thus enteral feeding was not necessary for one
and sometimes both, of the scheduled enteral feedings for the day. 1d. Petitioner’s records
teflect that over an approximately seven week period, from January | through February 18,
2014, Petitioner regularly ingested sufficient nutrients on his own and nasogastric enteral feeding
was not necessary for 56 of his approximately 90 scheduled enteral feeding appointments. Id.
On January 10, 2014, Petitioner was also approved to skip his morning enteral feeding on
Mondays and Thursdays to enable him to accommodate religious fasting obligations, provided
that he maintained his weight and adhered to the remainder of his enteral feeding schedule, Id,
As a result, he was excused from some enteral feeding appointments in accordance with that
directive. 1d. Inthe event that he was enterally fed, it was typically with a 10 French feeding
tube Jubricated with olive oil. 1d. During Petitioner’s enteral feeding between January ) and
February 18, 2014, the records reflect he typically consumed one 237ml can of Jevity combined
with 250ml of water over the course of, on average, 10 minutes, 1d.

Since being removed from the enteral feeding list, Petitioner has not been enterally fed.
Supp. CDR-DecI. 9 4. In the first few weeks of April, records reflect that he routinely ate
food items such as eggs, cream cheese, peanut butter and jelly, chicken and fish. Id. Since being
removed from the list of detair{ees approved for enteral feeding, Petitioner was weighed weekly

initially, then every two weeks, and finally monthly in April to track his progress. Id, Petitioner

_ steadily gained weight after resuming a normal diet, going from 152 pounds on February 20,
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2014, to a peak of 163.6 pounds on April 3, 2014, which is 85% of his Ideal Body Weight
(IBW). Id.

When Petitioner’s counsel conferred with Respondents on April 17, 2014, concerning the
motion at issue,” Respondents informed Petitioner’s counse! that they believed the issue was
moot in this case in light of Petitioner’s cessation of his hunger strike and his removal from the
list of detainees approved for enteral feeding.® See ECF No. 203-1 at 35. Nonetheless, on April
18, 2014, Petitioner filed a renewed Motion for a Preliminary Injunction “against abusive force-
feeding practices at Guantanamo Bay,” challenging the specific manner in which the alleged
enteral feeding was being conducted. ECF No. 203. The motion contained no explanation of the
facts of Mr, Dhiab’s current situation. See ECF No. 203-1 at 18, Instead, the motion repeated a

description of Mr, Dhiab’s alleged facts as of the sumraer of 2013, when Petitioner filed his first,

7 There is no evidence that Petitioner has ever authorized a general habeas claim to challenge the
lawfulness of his detention pursuant the AUME. On July 22, 2005, Petitioner’s attorneys, who are no longer counsel
in this case, filed this petition for a writ of habeas corpus in Mr, Abu Wa'el Dhiab’s name, asserting that such a
petition was authorized by Mr. Shaker Aamer (ISN 239) as next friend. ECF No. 1, On July 29, 2008, Judge Hogan
ordered Petitioner’s counsel to “file a signed authorization from the petitioner to pursue the action or a declaration
by counsel that states the petitioner directly authorized counsel to pursue the action and explains why counsel was
unable to secure a signed authorization” within 60 days of the order, ECF No, 50, Petitioner’s counsel did not do
s0, and instead later filed an unopposed motion for a stay on January 28, 2009, explaining that as of that date, “for a
variety of reasons, Mr. Dhiab has not met with counsel lo discuss his case” and seeking a stay “until such time as
Mr. Dhiab meets with counse} to discuss his case.” ECF No., 108, The Court granted Petitioner’s putative counsel’s
motion on January 29, 2009, staying the case until “such time as Mr, Dhiab is able to consult with counsel in a
meaning ful way” and requiring Petitioner’s counsel to “file a status report every 30 days regarding any change in
circumstances.” ECF No. 109, The case remained stayed and substantively inactive through May of 2013. In May
of 2013, Ms. Cori Crider entered her appearance on behalf of Petitioner, ECF No. 175, Shortly thereafter, Ms,
Crider filed a Motion for Preliminary Injunction Against Force-Feeding on behall of Mr, Ahmed Belbacha in 04-cv-
2215 (RMC), Mr, Shaker Aamer in 05-cv-1504 (RMC), Mr, Nabil Hadjarab in 05-¢cv-2349 (RMC), and Mr, Dhiab
in this case. ECF No. 175, The motion included a declaration from Ms. Crider in which she stated that Mr. Dhiab
was her client and that Mr, Dhiab had “instructed [ber] that he wished to Join the motion” for the preliminary
injunction against enteral feeding. ECF No, 175-1, That motion was denied by this Court and the denial upheld by
the Court of Appeals. The Status Report that Petitioner's counsel filed in connection with the current motion states
that “Petitioner confirmed that he wishes to continue his challenge” to enteral feeding procedures, ECF No, 208,
Thus the record shows that Petitioner has only challenged his conditions of confinement, not his general
detainability under the Jaw.

¥ During this conferral Respondents mistakenly stated to Petitioner’s counsel that Mr, Dhiab had been

removed from the list of detainees approved for enteral feeding as of February 17, 2014, the correct date of his
removal was February 19,2014, See Supp. JJJjJij Decl. 1 4.
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failed Motion for a Preliminary Injunction Against Force-Feeding. ECF No. 203-1 at 17.
Instead of investigating the facts of Mr, Dhiab’s current situation in advance of the filing,
Petitioner’s counsel opted to file a motion based on prior facts and represented they would
submit a supplemental declaration about Mr. Dhiab’s current circumstances at an unspecified
time after speaking with him by telephone, Id. at 26.

Petitioner’s counsel spoke to Petitioner by telephone on April 22,2014, g@g‘ECF No. 208,
and, beginning the next day, on April 23, 2014, Petitioner started skipping meals again, Supp.
CDR- Decl. § 6. On April 24, 2014, Petitioner’s counsel filed a Status Report and
Supplemental Declaration, ECF Nos, 208, 209, in which they reported that Mr, Dhiab wanted to
continue to challenge JTF-GTMOQO’s enteral feeding policies, but conceded that Mr, Dhjab had
stopped his hunger strike and had not been enterally fed for approximately two months |||l
el — C o 209

Since Petitioner’s recent decision to resume skipping meals, Respondents have monitored
Petitioner’s weight closely and he is now back to being weighed weekly. Supp. COR |}
Decl. 5. Petitioner’s latest weight as of 30 April 2014 was 161.2, which is 84% of his Ideal
Body Weight. 1d. 1f Petitioner’s condition deteriorates due to lack of eating, JTF-GTMO will
follow the standard policies and procedures described above to maintain his health, including, if

necessary, the policies governing enteral feeding.'? Id.

? Petitioner’s counsel asserted that because Mr. Dhiab— was
“actively considering whether to refuse food altogether,” ECF No, 208-1 at 2,

% Unrelated to his participation in non-religious fasting, Petitioner suffers from back and kidney pain and
exhibits blood in the urine on occasion, See Supp, CDR- Decl. 8. On February 14, 2014, he was admitted to
the detention hospital for three days for evaluation and monitoring, [d. He was diagnosed with possible
nephrolithiasis (formation of kidney stones) and he agreed to blood work and accepted pain medication, Id, On
February 26, 2014, he had a CT scan of the abdomen and peivis, the resuits of which were normai. Id. Petitioner
does have a history of chronic intermittent flank and bladder pain with a negative workup from a urology specialist
in the past. He has a follow up appointment with a urologist specialist during their next visit to the base. 1d.
Contrary to his current allegations, the records do not reflect that he has complained of abdominal pain due to his
enteral feedings. 1d.; Ex. 10, Supp. Decl. of Colonel John V., Bogdan, (May 7, 2014) 4 5.
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Preliminary injunctive relief “is an extraordinary and drastic remedy, one that should not
be granted unless the movant, by a clear showing, carries the burden of persuasion.,” Mazurek v.

Armstrong, 520 U.S, 968, 972 (1997) (emphasis in original), Because of the extraordinary

nature of this relief, courts should grant preliminary injunctions sparingly. Barton v. District of

Columbia, 131 F. Supp. 2d 236, 242 (D.D.C, 2001) (citing Moore v. Summers, 113 F. Supp. 2d

5,17(D.D.C. 2000)). A party seeking a preliminary injunction must establish four factors: (1)

that it is likely to succeed on the merits, (2) that it is likely to suffer irreparable harm in the

absence of the preliminary injunction, (3) that the balance of equities tips in its favor, and (4) that

the public interest favors the injunction. Winter v. Natural Res. Defense Council, 555 U.S. 7, 20

(2008); see also Aamer v, Obama, 742 F.3d 1023, 1038 (D.C. Cir, 2014),

In Winter, the Supreme Court held that a party must always demonstrate that irreparable

harm is likely—not just possible—before a preliminary injunction may issue, 555 U.S, at 22.
By so holding, the Court appears to have rejected the then-existing test in the Ninth Circuit (also
used in this Circuit), by which the requisite degree of likelihood of success and the degree of

harm to the party seeking the injunction were balanced. See Wash. Metro. Area Transit Comm’n

v. Holiday Tours, Inc., 559 F.2d 841, 843-844 (D.C. Cir. 1977) (if movant demonstrates that
balance of equities tips sharply in jts favor, it need only show a possibility of success on the
merits and vice versa). Rather, post-Winter, it appears that parties seeking preliminary
injunctions must now fully satisfy all four factors before a preliminary injunction may be
entered. The Court of Appeals, however, has specifically reserved the question of Winter's

effect on the Holiday Tours-balancing test, finding in all cases post-Winter that the plaintiff

would not have prevailed even under the balancing test. See, e.g., Sherley v, Sebelius, 644 F.3d
388,393 (D.C. Cir. 2011).

The extraordinary remedy of a preliminary injunction is particularly unwasranted here,
Petitioner cannot satisfy any of the four factors necessary for a preliminary injunction. Relief

17
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also would be unwarranted if the Court were to balance the applicable factors under the Holidav
Tours test. Specifically, Petitioner cannot make out even a possibility of success on the merits
on his enteral feeding claim. As a result, his claim fails under the law of this Circuit. Greater

New Orleans Fair_Hous. Action Ctr. v. United States Dep’t of Hous. & Urban Dev., 639 F.3d

1078, 1088 (D.C. Cir. 2011) (when a plaintiff has not shown a likelihood of success on the
merits, there is no need to consider the other three factors). Nor can Petitioner demonstrate any
irreparable harm if the injunction does not issue, which also is dispositive, Winter, 555 U.S. at
22. The remaining two factors also both tip decidedly in favor of the Government on Petitioner’s
claims. Accordingly, Petitioner is not entitled to the extraordinary remedy of a preliminary

injunction."

1. Preliminarily Enjoining The JTF-GTMO Enteral Feeding Procedures Is
Unwarranted ‘

Petitioner currently is not subject to the practices of which he complains, raising a
question with respect to Petitioner’s standing. Even if he had standing, enteral feedings are
conducted humanely, consistent with the needs for security and good order at Guantanamo Bay
and certainly are never done with deliberate indifference to detainees’ health, comfort or well-
being. Thus, these feedings do not violate any right asserted by Petitioner, rendering injunctive

relief unnecessary and improper. Also, even if a constitutional right were implicated in the

"' Petitioner has also asserted a claim, but presents no argument, regarding so-called genital searches of
detainees. Pet’s Mem, af 6. Respondents have previously explained the basis, scope, and propriety of such searches
in In Re: Guantanamn Bay Detainee Continued Access To Counsel, 12-me-298 (RCL) (ECF No. 42) and submitred
the declarations of Col, Bogdan and General John F, Kelly, Commander of the United States Southern Cammand,
deseribing the procedures. See ECF Nos. 51, 73. The Court previously limited the use of such searches in the
context of counsel visits with detainees (ECF Nos, 46, 47), That order was stayed by the Court of Appeals, and the
issue regarding the propriety of the searches is presentiy pending before the Court of Appeals, USCA Case Number
13-5218. This Court should not take action on Petitioner’s claim because he offers no argument on the issue, See
Overton v. Bazzetta, 539 U.S, 126, 132 (2003) (burden of proof in ¢hallenge to prison procedure lies with the
prisoner raising challenge); ¢f. Lindsey v. Disirict of Columbia, 879 F. Supp. 2d 87, 95-96 (D.D.C. 2012) (argument
waived if first presented in reply brief). Ata minimum, the Court should take no action on the issue until the Court
of Appeals rules on the pending appeal.

FHEED- BN ER-SEAT P ERSEANT-FOPROTECTHVEORPER
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manner of the enteral feedings and the balancing test of Turner v, Safley were applicable, it is
readily satisfied: legitimate penological—here, military—interests underlie the procedures such

that Petitioner's request for injunctive relief should be denied.

A, Petitioner Cannot Succeed On The Merits of His Claims

1. Petitioner Currently 1s Not Subject To Enteral Feeding

To satisfy Article [II's standing requirement, the party seeking relief must establish a
concrete and particularized injury that is actual or imminent, not speculative or hypothetical.

Lujan v, Defenders of Wildlife, 504 U.S. 555, 560 (1992); In re Navy Chaplaincy, 697 F.3d

1171, 1175 (D.C. Cir. 2012). Moreover, to obtain prospective injunctive relief, it is not enough

to allege a past injury. City of Los Angeles v. Lyons, 461 U.S, 95, 102 (1983); O’Shea v.

Littleton, 414 U.S. 488, 495-96 (1974) (“Past exposure to illegal conduct does not in itself show

a present case or controversy regarding injunctive relief . . . if unaccompanied by any continuing,
present adverse effects.”™). Rather, the party must demonstrate that there is a “real and immediate
threat” that they will suffer some future harm. Lyons, 461 U.S. at 102 (citation omitted) (quoting

O’Shea, 414 U.S, at 496). The threatened injury must be “certainly impending” to satisfy the

standing requirement for prospective relief. Clapper v. Amnesty Int’l USA, 133 S, Ct. 1138,

1147 (2013) (quoting Whitmore v. Arkansas, 495 U.S., 149, 158 (1990)). “[T]he requirement

that a plaintiff demonstrate a likelihood of injury in the imminent future in order to secure an
injunction is a well-established rule of law . .. [that] takes on added importance in a case where
the Court is asked to regulate the conduct of the Executive in the theater of war.” Q.K, v. Bush,
377F. Supp. 2d 102, 113 (D.D.C. 2005) (citing D.L.S. v. Utah, 374 F.3d 971, 973 (10th Cir.
2004y)."

"2 Moreover, Petitioner is constrained in this action to seek reliefonly on his own behalf. As courts have
stressed, the usual rule is that 8 party seeking relief must “‘assert his own legal rights and interests, and cannot rest
his claim to relief on the legal rights or interests of third parties.'” Kowalski v, Tesmer, 543 1.8, 125, 129 (2004)
(quoting Warth v, Seldin, 422 15.S. 490, 499 (1975)). This restriction “arises from the understanding that the third-
party right holder may not, in fact, wish to assert the olaim In question, as well as from the belief that ‘third parties

FEED HBERSEAE P ERSEANTFFOPROTEECTIVEORDER
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Petitioner complains of enteral-feeding practices that have been in place since he began
enteral feeding in 2013, See, e.g., Pet'r Mem. at 5-14, Petitioner complains about the FCE
process, genital searches, restraint chairs, two feedings per day, insertion and withdrawal of
feeding tubes at each feeding, use of feedings tubes as thick as 14 French, “unsound™ methods to
place the feeding tube, the speed of enteral feeding, and procedures that “forc[e] detainees to
defecate an themselves.” Pet’'r Mem, at 5-14,

Petitioner, however, is not currently approved for enteral feeding; he, therefore, cannot
claim any current actual or imminent injury traceable to Respondents’ enteral feeding policies.
Even when Petitioner waé enterally fed previousty, he was not subjected to a number of the
practices alleged in his motion. Petitioner was typically fed using a [0 French tube at an
appropriate volume and rate, Supp, Decl. COR ] 1 6. Regardless of Petitioner’s general
allegation that detainees are forced to defecate on themselves, Petitioner has not alleged that he
was subject to any practice that caused him to defecate on himself as a result of the feedings.
ECF No. 208-1 9 13; see Pet’'r Mem. at 11. Most importantly, nowhere in Petitioner’s brief or
supporting affidavits is there any claim that he either has been or is currently being enterally fed
without-a proper medical reason for doing so. The current facts, thus, call into question
Petitioner’s standing. In summary, Petitioner is not currently subject to any of the alleged
practices he challenges, and therefore has failed to make a concrete and particularized showing
that the injunction he seeks is necessary to prevent any actual or imminent harm. Consequently,
he lacks standing to assert those claims. Regardless, however, Petitioner cannot otherwise
demonstrate a likelihood of success with respect to his enteral feeding claims, as explained

below.

themselves usually will be the best proponeats of their cights.” Millec v, Albright, 523 U.S. 420, 446 (1998)
(O'Connor, J., concurring) (quoting Singleton v. Wulff, 428 U.S. 106, L13-14 (1976)); ¢f. Meinhold v. United States
Dep’t of Defense, 34 F.3d 1469, 1480 (9th Cir. 1994) (striking down & nationwide injuaction as unnecessary to
provide the plaintiff with the relief that he sought).
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2, The Enteral-Feeding Procedures Are Constitutional

Petitioner rightly acknowledges that it is now a closed issue in this Circuit whether a

detention facility may enterally feed a hunger-striking detainee. Pet'r Mein. at 27; see Aamer,

742 F.3d 1023, 1041 (D.C. Cir. 2014). Asthe Aamer majority stated, the “overwhelming
majority of courts” have held that “absent exceptional circumstances prison officials may force-
feed a starving inmate actually facing the risk of death.” 742 F.3d at 1041; see also id, at 10490-
41 (discussing cases).

By so holding, these courts have recognized that, when dealing with a hunger-striking
detainee faced with a serious threat to his health, officials ultimately have only three choices—
give in to his demands, let him starve himself to death’? or cause himself grave bodily injury, or
enterally feed him. Of these choices, well-reasoned authority recognizes that only the third is
viable: the first would result in countless other hunger strikers seeking the same or other relief;
the second, in the death of a person for whom officials have a duty of care that could result in
threats to U.S. national security or rioting in the detention facility by those who would inevitably

| blame administrators for failing to save the hunger-striker’s life. E.g., Bezio v, Dorsey, 989

N.E.2d 942,951 (N.Y. 2013). Accordingly, it is now well-settled that while “[f}ree people who

are sane have a liberty interest in refusing life-saving medical treatment , , , and likewise in

refusing to cat,” “either prisoners don’t have such an interest or it is easily overridden.” Freeman

‘ v. Berge, 441 F.3d 543, 546 (7th Cir. 2006) (distinguishing, among others cases, Cruzan v. Dir.,
‘ Mo. Dep’t of Health, 497 U.S. 261 (1990) (which asserts that free individuals have a right to

refuse medical treatment)), Thus, officials may enterally feed a hunger-striking detainee to
preserve his life and ensure security and order. See Aamer, 742 F.3d at 1043-44, Indeed, this

Coutt has previously upheld the enteral feeding of Guantanamo detainees involving the use of a

restraint chair for each enteral feeding. Al Adahi v. Obama, 596 F.Supp 2d 111 (D.D.C. 2009).

1 According to Petitioner, “It would be an honor o die” See Decl, of Cori Crider 1 80 (ECF No. L75-1)
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This overwhelming judicial approval of the need to enterally feed at-tisk-hunger-striking
detainees renders inapposite Petitioner’s arguments to the contrary, Petr's Mem, at 17-21; see
Aamer, 742 F,3d at 1039 (this court is “not an arbiter of medical ethics”)."

As aresult, Petitioner has attacked not the fact of his enteral feeding, but the manner in
which it is conducted, Most of Petitioner’s claims sound és challenges to the conduct of

Guantanamo Bay personnel in carrying out enteral feedings:

enterally feeding detainees in the absence of appropriate medical need;
forcibly extracting detainees from their cells unnecessarily to feed them;
unnecessary genital searches during forcible extractions;

restraining detainees unnecessarily during feeding;

enterally feeding twice daily;

inserting and withdrawing nasogastric tubes unnecessarily;

using tubes that are (oo big;

using an unsound method to confirm placement of the feeding tube;
feeding detainees too fast or too much; and

medicating detainees improperly.

& & & & @ ¢ & s ¢

Although no cases settle the question of how the U.S. courts are to assess the conduct of military
personnel conducting detention operations under the law of war in this matter, such conditions-

of-confinement claims, including with regard to delivery of medical treatment, are most

' Nor does internationa) Jaw -for a number of reasons including the following three explained here-
require or, indeed, counsel a different result. The specific sources of international law that Petitioner invokes, see
Pet'r Mem. at 23-24, either prohibit treatment that would also be prohibited under the Constitution, see 136 Cong.
Rec. 517486-01 (daily ed., Oct. 27, 1990), Reservations, Declarations, and Understandings, Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, or are barred from consideration here.
Sce Al-Adahi v. Obama, 613 F.3d 1102, 1111 n.6 (D.C. Cir. 2010) (through the Military Commissions Act,
Congress “provided explicitly that the (Geneva] Convention’s provisions are not privately enforceable in habeas
proceedings™). The international law cases Petitioner cites establish that the current procedures for enteral feeding at
Guantanamo Bay are appropriate, See Nevmerzhitsky v. Ukraine, App. No. 54825/00, Final Judgment, § 93-94,
Oct, 12, 2005 (Eur. Ct, H.R.), available at http://www.rwl.uzh.ch/lehreforschung/alphabetisch/kiener/
Vorlesungen/hs11-1/menschenrechte/unterlagen/CASE_OF_NEVMERZHITSKY _v_UKRAINE.pdf (finding that
involuntary feeding to save the life of a hunger-striker is neither “inhuman” nor “degrading” so long as the feeding
procedures are no more severe than required); Prosecutor v, Seselj, Case No. T-03-67-T, Urgent Order to the Dutch
Authorities Regarding Health and Welfare of the Accused 1§ 12-14 (Int’] Crim, Trib, for the Former Yugoslavia
Dec, 6, 2006) (available at http:/ www.icty.org/x/cases/seselj/tord/en/061206.pdf) (noting the “lack of uniformity” in
domestic and intemational law regarding feeding hunger strikers and that the European Court of Human Rights has
held that **force-feeding’ does not constitute torture, inhuman or degrading treatment if there is a medical necessity
to do so, if procedural guarantees for the decision to force-feed are complied with and if the manner in which the
detainee is force-fed is not inhumane or degrading”). '
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analogous to, and thus properly evaluated under, the deliberate-indifference standard. See
Wilson v. Seiter, 501 U.S. 294, 303 (1991) (“Whether one characterizes the treatment received
by the prisoner as inhumane conditions of confinement, failure to attend to his medical needs, or

a combination of both, it is appropriate to apply the ‘deliberate indifference’ standard articulated

in Estelle v. Gamble, 429 U.S, 97 (1976)]") (citation and internal quotation marks omitted); O.K.
v. Bush, 344 F Supp.2d 44, 60-63 & n.23 (D.D.C. 2004) (applying standard to ¢laim of

inadequate medical care at JTF-GTMO); cf. Geneva Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field of Aug, 12, 1949, art, 12
(wounded and sick combatants during international armed conflict on land “shall not wilfully be
left without medical assistance and care”).”” This Court previously applied the deliberate
indifference standard when evaluating claims related to JTF-GTMO’s enteral feeding policies.

Al-Adahj, 596 F. Supp. 2d at 120.

Petitioner, however, invokes the reasonable-relationship test of Turper v, Safley, a test
normally used to evaluate whether a prison regulation may validly infringe a constitutional right.

482 U.S. at 89. Perhaps he does so out of a belief that he must, to fit within the jurisdictional

" No court has ever definitively addressed the proper standard, if any, to adjudicate candltions-of-
confinement claims at & military detention facility for enemy belligerents, such as Guantanamo Bay. Nevertheless,
the deliberate-indifference standard is likely the most rigorous standard that would apply. The standard arises under
the Eighth Amendment, see, e.g., Wilson, 501 U.S. at 297, and, so, technically applies only to sentenced convicts,
Ingraham v. Wright, 430 U8, 651, 671 n.40 (1977). Further, while the Supreme Court has expressly reserved the
question of whether this same standard will apply (0 pre-trial detainees, City of Canton v, Harris, 489 U.S. 378, 389
n.§ (1989), the constitutional analysis of prison conditions in bath the sentenced-criminal and the pre-trial-detainee
contexts focuses on the same two factors: (1) whether the procedures constitute punishment, see Wilson, 501 U.S, at
297 (post-sentencing); Bell v. Wolfish, 441 U.8, 520, 539 (1979) (pre-trial), and (2) the need for courts to defer to
the expertise of prison officials, see Tumer, 482 U.8, at 89 (post-sentencing); Bell, 44! U.S. at 540-41 (pre-trial),
Though Petitioner is neither a convict nor a pre-trial detainee, but rather is detained under the Authorization for the
Use of Military Force, as informed by the laws of war, these same factors counsel that no standard more rigorous
than the deliberate-indifference siandard should apply here, see QK. v. Bush, 344 F, Supp. 2d at 60-63 & n.23
(assuming deliberate-indifference scandard applies to Guantanamo Bay detainees); Al-Adahi, 596 F. Supp. 2d at 120
(same), at least to the extent Guantanamo detainees may lay claim to a constitutional analysis in this contexi, see
Kivemba y. Obama, 555 F.3d 1022, 1026 (D.C. Cir, 2009) (Guantanamo detainees lack constilutional due process
rights), vacated and remanded, 559 U.S. 131 (2010) (per curiam), reinstated, 605 F.3d 1046 (D.C. Cir. 2010),

DD ER- SEA T P ORSTANT-FOPROTECTIYE-ORDER
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window opened by Aarer.'® which analyzed the propriety of the fact, as opposed to the manner,

of enteral feeding under Turner. See Pet’r Mem. at 19 (invoking Aamer’s newly announced

jurisdictional exception). Petitioner also mischaracterizes and misdescribes the SOP in varjous
respects to attempt to fit the SOP within his conduct-based allegations and claims, perhaps to

make his challenge look more like an appropriate Turner-type claim. See, e.g., Pet'r Mem, at 27

(*“There cannot be any ‘legitimate penological interests’ . . . in inflicting ‘inconvenient’ pain and
suffering on force-fed detainees ... .”) (internal citation omitted). At bottom, however,
Petitioner should have to establish that his enteral feeding is being done with deliberate
indifference to his health and well-being and, so, would constitute an unconstitutional condition
of confinement for a person held ina U.S. prison.

Accordingly, analysis of Petitioner’s motion appropriately begins with a question he fails
to address, namely whether enteral feeding is administered in a manner deliberately indifterent to
Petitioner’s health and well-being and, thus, would amount to an unconstitutional condition of
confinement for a person held in a prison, See Al-Adahi, 596 F. Supp. 2d at 120 (“The Court
must determine whether there is a likelihood that their alleged mistreatment at the hands of
Respondents represents a deliberate indifference to the detainee’s serious medical needs.”)
(internal quotations omitted). As set out below, enteral feeding at Guantanamo Bay is
undertaken humanely, despite the difficulty associated with the circumstances of feeding
frequently uncooperative hunger strikers in a detention environment. Thus, the procedures, both
as written and as they were applied to Petitioner when he was being enterally fed, do not reflect

deliberate indifference to Petitioner’s health or well-being. Therefore, the procedures could not

' The Aamer majority held 1hat conditions-of-confinement challenges could be adjudicated in habeas
cases, explicitly rejecting the GovemmenUs argument that section 7 of the Military Commissions Act, 28 U.S.C. §
2241(e)(2), Jurisdictionally barred those challenges by Guantanamo Bay detainees. 742 F.3d at 1034-35,
Nevertheless, the Government objects to Petitioner’s motion as jurisdictionally barred under the MCA despite
Aasmer’s holding, not to reargue here what has been foreclosed there, but to preserve its objection.
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be an unconstitutional condition of confinement under the case law applicable to prisoners, and
Petitioner’s motion fails for this reason.

But even assuming that Turper nevertheless somehow applies to Petitioner’s challenge,

the result would be the same. Because the challenged procedures as written (and, to the extent
Petitioner contends it remains relevant under Turner, as applied) are reasonably related to
legitimate military interests in operating the detention facility (that is, what would also be

legitimate penological interests in the context of U.S. prisons), Turner would be satisfied and the

rocedures would be constitutional. As such, whether Petitioner's ¢laim (s analyzed under
p

traditional conditions-of-confinement standards, or as Petitioner asserts, under Turner, he cannot

show any likelihood of success on the merits of his claim,

a, The Enteral-Feeding Procedures Do Not Transgress the “Deliberate
Indifference” Standard

The deliberate-indifference standard comprises two inquiries. First, the deprivation

involved must be sufficiently serious; this is an objective test. Farmer v. Brennan, 511 U.S. 825,

834 (1994). Second, a subjective inquiry is involved as to whether prison officials acted with a
sufficiently culpable state of mind by “knowingly and unreasonably disregarding an objectively
intolerable risk of harm” to a detainee’s health or safery. 1d. at 846; see Al-Adahi, 596 F. Supp.
2d at 120. Here, a review of the application of each of the JTF-GTMO medical enteral-feeding
procedures challenged by Petitioner readily demonstrates that (1) he does not suffer any
objectively serious injury from his enteral feeding and (2) the responsible officials are not

ignoring risks to his well-being during his enteral feedings. Rather, as set out below, enteral

feeding at Guantanamo Bay is conducted, not with deliberate indifference, but humanely.
Accordingly, Petitioner’s enteral feedings could not be an unconstitutional condition of his
confinement. In particular, none of the practices that he challenges—initiation of enteral

feeding, withdrawal of the nasogastric tubes, rate of enteral feeding, size of the tubes,
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medications during feedings, restraint chair, and FCEs—evidence any deliberate indifference to
the detainees at Guantanamo Bay.
Medical determination of the need for enteral feeding. Although Petitioner asserts

that approval for enteral feeding is a military not medical decision and that enteral feeding is

often initiated before it is necessary, Pet’r Mem. at 32, the JTE-GTMO Commander does not é
approve a detainee for involuntary enteral feeding without a medical determination that such
action is needed to prevent serious harm to a detainee or his death, Although the JTF-GTMO

Commander’s approval is required, DoD Instr, 2310.08E §4.7.1; SOP{U.C & [I1.L, a

recommendation for enteral feeding must originate first with the detainee’s treating medical
provider (a physician or physician’s assistant), and then the JMG Senior Medical Officer (a
physician), and lastly the JIMG Commander (who may be a doctor or a military health
professional). SOP {f LI.C & IIL.L; see also CDR- Decl, § 16 (noting that the JTF
Commander does not initiate the designation of an enteral feeder), Also, when medical
personnel do propose that a detainee be approved for enteral feeding, they do so based solely on
the medical necessity to protect the detainee from near death ér serious physical injury. DoD
Instr. 2310.08E §4.7.1 (decision to involuntarily feed hunger-striking detainees may Be based
only on “a medical determination that immediate treatment or intervention is necessary to
prevent death or serions harm,”) (emphasis added),"” This is just as Petitioner suggests it

should be, clearly undercutting any.claim of deliberate indifference from non-medical military

interference with enteral feeding,

"7 The Guantanamo Bay weight-management SOP fully conforms to and implements this instruction, See
SOP at 1 (listing DoD> Instr, 2310,08E as the only reference); see also SOP 9 11.C (“where it is determined by
medical assessment that continued fasting will result in a threat to his life or seriously jeopardize [a detainee’s|
health,” and the detainee refuses to voluntary consent to treatment, “medical procedures necessary to preserve
health and life shall be implemented without consent pursuant to [Dept. of Defense Instr. 2310,08E]™); ITLK (“When
a JMG medical provider determines that the detainee’s life or health is threatened due to weight loss . . .");
II1.L (“If medical intervention is required ., ..’ & “it may be necessary to intervene involuntarily”); 1I[, M (“If
involuntary enteral feeding is clinieally indicated and authorized . . ..") (¢émphasis added). ’
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Petitioner’s arguments to the contrary misread the SOP, First, he simply ignores the
governing DoD instruction and SOP provisions that permit only treating medical personnel to
recommend a hunger-striking detainee be approved for enteral feeding, and then only when it is
medically necessary. See Pet'r Mem, at 31-33. Second, Petitioner also misreads the SOP to
assert that any of several objective criteria—detainee at 85% of his ideal body weight, loss of
15% of his weight., existing co-morbidity, or length of hunger strike—may substituté for sound
medical judgment that enteral feeding is necessary to avoid a serious threat to the detainee’s life
or health. Pet'r Mem. at 30-31, Although it is true that these criteria may inform the exercise of
medical judgment, especially in light of the refusal of many hunger-striking detainees’ to submit
to physical examinations, the criteria neither substitute for that medical judgment nor are

inconsistent with the independence of that judgment. CDR JJJJiij Decl. § 13 (noting that the

.decision to seek permission to feed a detainee involuntarily is “made with careful attention being

made to the detainee’s weight level, rapidity of weight loss, water intake and clinical
appearance”™), Rather, as noted above, these criteria are used to establish that a detainee’s weight
loss is clinically significant, which is a necessary but not sufficient condition to seek to feed him
enterally, See supra p, 3-5. Accordingly, again the SOP and its implementation are fully
consistent with Petitioner’s suggested result.

As discussed above, Petitioner is not currently approved for enteral feeding; thus, there
has not been any medical determination regarding the need for enteral feeding of Petitioner at
this time. Should Petitioner’s health deteriorate to such an extent that enteral feeding is
necessary to prevent serious harm to his health or life, however, the approval for enteral feeding,
by itself, would show that JTE-GTMO is not treating Petitioner with deliberate indifference, To
the contrary, by carefully monitoring Petitioner’s health and applying the procedures described
above, “it is clear that Respondents’ treatment of Petitioner[] does not approach ‘deliberate

indifference.”” Al-Adahi, 596 F. Supp. 2d at 121,

FHED-ONDER-SEAT PRSTANTTO-PROTECTHVE-ORDER-
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Insertion and withdrawal of nasogastric tube, The removal of the nasogastric feeding
tube after each feeding is not unnecessary, see Pet’r Mem, at 6, nor, more pertinently, does it
evidence deliberate indifference, Rather, this procedure results from sound medical judgment
and the practicalities of dealing with hunger strikers in a detention setting. Medically, the
continuous presence of a feeding tube is not without consequences. In the past, detainees have
developed ear, nose, and throat problems attributable to nasogastric tubes left continuously in

place, complications often noted with any enteral feeder in any hospital. CDR [JJJlij Decl. 124,

CAPT Hooker Supp. Decl. | 12; see Al-Adahi, 596 F. Supp. 2d at 1 15 n.6 (noting that “leaving
the tu'belin place was causing its own set of medical problems, i.e., sinusitis, bacterial infection,
irritation, ete.”). As for the practicalities of the environment, leaving a feeding tube inserted in a
hospitalized patient may be done because the hospital presents a more controlled environment
and allows for continual monitoring of the patient as well as a potential medical need for slower
transition of feeding volumes. In the case of detainees who are living in their cells, it is not
practical to leave the feeding tube inserted continuously, CDR [l Decl. 924. In addition,
there is a higher likelihood, as experience from prior hunger strikes has shown, that detainees at
Guantanamo in particular can use the nasogastric tube to purge their feeding, either by using the
nasogastric tube to siphon out their stomach contents or by using it to stimulate the gag reflex to
induce vomiting. CAPT Hooker Supp. Decl. § 5. Accordingly, the practice of inserting and
withdrawing the nasogastric tubes does not reflect deliberate indifference, but instead is
medically and otherwise appropriate in the unique situation facing the medical personnel.

Nor does the manner in which the nasogastric tubes are inserted reflect deliberate
indifference. The SOPs require that medical personnel offer Petitioner a topical anesthetic each
time the wbe is inserted. CDR | Decl. §20. During Petitioner’s prior enteral feeding, the

tube was fully lubricated prior to insertion with olive oil at his request. See id.; Supp. CDR
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- Decl. 8. Consequently, the insertion is accomplished not with deliberate indifference to
Petitioner’s comfort, but rather humanely.

Method for Verifying Placement of Feeding Tube. Petitioner is simply wrong that the
method used by Guantanamo Bay medical staff to confirm the correct placement of the feeding
tube is dangerous and voreliable, Pét’r Mem. At 7-8. Auscultation is a proper method to verify
that the nasogastric tube is placed in his stomach. Fundamentally, the efficacy of auscultation is
both context dependent and a matter of medical judgment, see CDR- Decl. 923, ltsuseina
detention context where hunger-striking detainees often resist being fed and nasogastric tubes
need to be removed to prevent purging of feeds and other types of resistance (such as biting the
tube in half), is fully warranted. Id. Tn this regard, Petitioner’s suggested altemative— x-ray
confirmation of tube placement, Pet’r Mem. at 7,—is not only unworkable, but would itself
endanger Petitioner’s health from overexposure to radiation, CDR- Decl. § 23,

Thus, because use of auscultation is a matter of medical judgment constrained by the
environment in which the medical issue arises, it cannot constitute deliberate indifference,

Estelle v. Gamble, 429 U.8. 97, 107 (1976) (matters of medical judgment do not implicate the

deliberate-indifference standard); see Al-Adahi v. Obama, 596 F. Supp. 2d at 122, Moreover,
auscultation is performed independently by Jifmedically qualified individuals who must concur
that placement is correct, and then placement of the tube in the stomach is verified before any
feeding is commenced by injecting 10 ml of water and aspirating stomach fluid back through the
tube, SOP eucl. 6 JII. Accordingly, given the need to insert and withdraw the tubes for each
feeding, the methods chosen to verify correct nasogastric tube placement do not evidence

deliberate indifference.
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Feeding Rate, Contrary to Petitioner’s claims, 18 see Pet'r Mem, at 8, JTF-GTMO
medical personnel closely monitor and adjust enteral feeding rates to ensure detainees do not
suffer unnecessary discomfort. The SOP does not specify a flow rate for the enteral feeding, but
does instruct medical personnel to “adjust the rate to the detainee’s condition and tolerance.” 1d.,
Encl. 6 §1I. Additionally, the detainee’s tolerance of the feed rate is to be “continuously™
observed, and the detainee is to be “assess[ed] . . . for pain to the abdomen, observ(ed] for
distention™ and, if a problem is noted, the feed rate is to be “slow[ed] . . . until complaint of pain
is resotved,” Id. 1111 & I'V. Consequently, the SOP provides no support for Petitioner’s
contention that the feeding rate is being manipulated to increase the discomfort of enteral
feeding.

Nasogastric Tube Size, Again contrary to Petitioner’s claims, see Pet’r Mem. at 7,
nasogastric tubes are not inappropriately sized, The SOP does not specify theb tube size to use for
enteral feeding outside the hospital setting, but the feeding documentation forms appended to the
SOP provide for use of only 8 French or 10 French tubes, Id., Encl. 7. While 10 French tubes
are preferred because they are more easily placed, 8 French tubes may be used if medically
required or a detainee reports nasal or throat soreness. CDR JJJJj Dec!. § 22 (noting that smaller
diameter tubes are harder to place). As for Petitioner, a 10 French tube was typically used when
he was previously enterally fed. Supp. CDR JJJjjj Dec!. 16.

Medications, Petitioner asserts that detainecs have, in the past, been given anti-

constipation medicines that often cause them to defecate uncontrollably during feeding, Pet'r

% 1n Petitioner's first motion for a preliminary injunction against enteral feeding, he alleged that the
feeding rale was too slow. ECF No. [75-1 1 74. [n Petitioner’s current motion, he alleges that the feeding rate was
too fast. ECF No. 208-1 § 13. But as noted above, during Petitioner’s enteral feeding from January | to February
18, 2014, he typically consumed one 237mi can of Jevity combined with 250ml of water over the course of, on
average, 10 minutes. Supp. CDR- Decl. § 6.
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Mem. at 11,'? but detainees are not medicated during enteral feeding without their consent, It is
JTE-GTMO policy to inform detainees of what medications they are receiving and to obtain their
consent before providing it to them. CDR|JJJij Decl. § 33. There is no provision in the SOP for
providing enterally fed detainees anti-constipation medications simply because they are being
enterally fed. A medication would not be provided to a detainee by surreptitiously inserting it
into the detainee’s feeding solution without his knowledge. Id.

Use of Restraint Chair.”® This Court previously addressed a challenge to use of the
restraint chair in the enteral feeding context and concluded that its use “does not approach
‘deliberate indifference.”™ Al-Adahi, 596 F. Supp. 2d at 120-22. Petitioner presents no new
evidence to alter this result,

While Petitioner claims that the restraint chair is used solely 1o increase detainee
discomfort during enteral feedings, Pet'r Mem. at 3, use of the restraint chair is fully justified at
Guantanamo Bay by the need to feed enterally hunger-striking detainees who sometimes do not
wish to be fed and are not always cooperative in their enteral feeding., The use of the restraint
chair prevents movement so medical staff can safely emplace the enteral feeding tube and
facilitate delivery of the feeding solution. Further, the restraint chair helps keep medical staff
safe during the enteral feeding process. During the 2005 hunger strike, before use of the restraint
chair was implemented, over 189 assaults occurred, including two attacks on nurses who were

struck in the face. MGen Hood Supp, Decl, § 5; CAPT Hooker Supp, Decl. § 5. More generally,

'? Petitioner stated that he did not recall vomiting or defecating on himself during enteral feedings, ECF
No. 208-1 4 13,

* In the context of U.8. civiiian prisons, conditions-of-confinement challenges alleging the use of
excessive force—such as Petitioner has alleged here concerning the use of a restraint chair and of FCEs—are
analyzed under a standard more favorable (o detention officials than the deliberate indifference standard, specifically
whether the use of force was in good faith or applied sadistically and maliciously, Hudson v. McMillian, 503 U.S.
1, 7 (1992). Here, however, neither the use of the restraint chair nor FCEs violate even the lesser deliberate-
indifference standard,

Lr Y7 1IN 2Y [&] AL} X L L ) X JATE AN

31

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 34 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

the detainees who had to be fed enterally were, and some still are, uncooperative with the
procedure. See Al-Adahi, 596 F. Supp. 2d at 115-16 (explaining “history of resistance by
detainees and assaults against staff”), The restraint chair addresses these issues by reducing the
risk of harm to medical personnel during enteral feeds from a detainee who desires to resist, and
by allowing medical personnel to administer a feeding professionally and humanely, without
interference from an uncooperative detainee. CDR I Dccl. 130; CAPT Hooker Supp. Decl,
{16, The decision to implement the use of a restraint chair at Guantanamo Bay was modeled on

the procedures used by the Bureau of Prisons, CAPT Hooker Supp. Decl, 8.

The restraint chair is padded, and | SN 2 ¢ crzonomically positioned to
safely restrain a detainec | N | NN EENEEEN COR I Occl. 9 30; Col Bogdan Decl. § 13.

No headgear is placed on the detainee’s head or face, id,, though a mask may be placed overa
detainee’s mouth if he spits or threatens to spit, Col Bogdan Decl, § 13

Here, Petitioner has not been placed in the restraint chair since February 7, 2014, even
before he was remnoved from the enteral feeding list. Ex. 10, Supp. Decl. of Colonel John V,
Bogdan, (May 7, 2014) 1 4. But even if Petitioner could raise a challenge to use of the restraint
chair, that claim lacks merit. As this Court has previously held, use of the restraint éhair in this
context does not constitute deliberate Indifference. See Al-Adahi, 596 F. Supp. 2d at 120-22.*

Forced Cell Extractions, While Petitioner claims that FCEs are routinely used to punish
and demoralize hunger strikers, Pet’r Mem. at 5, FCEs are used if necessary to ensure that a
detainee who refuses to go voluntarily to his feeding session receives his scheduled feeding for _
medically necessary nutrition. Simply put, if an enterally fed detainee is willing to walk to his

feeding he is permitted to do so. Col Bogdan Decl. 4| 10. Before the FCE team is called, the

* Petitioner requests, in a single sentence in his brief, an emergency order requiring the disclosure of the
new, separate SOP that govemns the use of reslraint chairs at Guantanamo Bay. Pet'r Mem. at 16-17. Petitioner's
improper discovery request falls outside the governing discovery procedures established by the Case Management
Order § LE.2 (ECF No. 78) and should be ignored.

-
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detainee is encouraged several times to walk his feeding session voluntarily, [d. If the extraction
is deerned necessary, it is performed with the least amount of force possible by a team séecia]ly
trained to do so. Id. § 5. FCEs are never used as punishment. Id.§7.

Petitioner’s supplemental status feport alleges that, during FCEs while he was on the
enteral feeding list, JTF-GTMO guard staff would intentionally put pressure on his stomach and
kidneys to cause additional pain. See Declaration of Cori Crider, ECF No. 208, § 14. This
allegation lacks merit, After every FCE, a medical corpsman will ask the detainee, with the
assistance of a translator when 'necessary, whether the detainee hasiany injuries or otherwise
desires medical treatment, Supp. Co! Bogdan Decl, § 5. Based on the detainee’s response and
the corpsman’s visual assessment, the corpsman will medically clear the detainee if there are no
injuries or medical treatment is not otherwise required, [d. A review of the written records from
January | to February 19, 2014, reflects that Mr. Dhiab did not raise any complaints to the guard
staff or the corpsman during or immediately following an FCE, including any specific
complaints about stomach or kidney pain. Id, Mr, Dhiab neither claimed any injuries nor was he
treated for any injuries during or following the FCEs described above, Id, Further, the written
records reflect that the corpsman medically cleared Mr. Dhiab after each FCE. Id. Physically
touching a detainee for the purpose of inflicting pain is contrary to policy and would not be
tolerated. 1d.

Since being removed from the enteral feeding list, Petitioner has been subject to FCEs on
three o;casions in order to monitor his weight closely, Id. §6. On each of these three occasions,
FCEs were ordered only after appropriate medical personne!l determined that obtaining Mr,
Dhiab’s weight was a medical necessity and Mr. Dhiéb refused to be weighed, Id. The three
FCEs were conducted consistent with ITF-GTMO standard procedures for obtaining detainee
weight. Id. and see Col Bogdan Decl. § 11, Mr, Dhiab was safely secured to a backboard and

moved to the weighing location, while a medical corpsman observed the entire process, The

~
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corpsman medically cleared Mr. Dhiab after each FCE. Supp. Col Bogdan Decl. § 6. Mr, Dhiab
neither claimed any injuries nor was he treated for any injuries during or following the FCEs to
obtain his weight. Id.

Accordingly, Petitioner was not treated with deliberate indifference either in 'moving him

to or from his enteral feeding or his weight checks or how he is restrained while fed.
X *

In summary, the issue before the Court is whether it should enjoin the United States
military from allegedly violating the law by mistreating Petitioner during the enteral feeding
process. The United States military seeks to provide Petitionier with humane treatment and is not
deliberately indifferent to Petitioner’s needs duriné the process. As shown above, most of
Petitioner’s challenges stem from either misreading the SOP or from alleged practices to which
neither he nor any other detainee is subjected. As to the other alleged practices to which he
objects, the procedures are performed humanely and in a medically appropriate fashion,

“Accordingly, the conduct of JTF-GTMO personnel while enterally feeding Petitioner
meets neither the objective nor the subjective components of the deliberate-indifference standard. -
Evaluated objectively, the situation reflects that Petitioner is not deprived of his medical needs;
rather, he has been enterally fed to address his medical needs, Further, JTF-GTMQO medical
personnel do not intentionally or knowingly ignore a known risk to Pelitioner’s health or well-
being during his enteral feedings. Accordingly, the enteral feeding procedures, either as written
or as applied to Petitioner, simply would not amount to unconstitutional conditions of

confinement,

b. The Enteral Feeding SOP Satisfies Turner's Reasonable-Relationship Test

Because the Guantanamo Bay enteral-feeding procedures would not transgress

constitutional conditions-of-confinement standards, as explained above, the analysis of the merits
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of Petitioner’s claim need go no further, Even if the procedures are considered under the
g8 p

reasonable-relation test of Turner, however, Petitioner’s arguments fail.

The Turner standard developed from a long line of Supreme Court precedent grounded
on the premise that prison administrators “should be accorded wide-ranging deference in the
adoption and execution of policies and practices that in their judgment are needed to preserve
internal order and discipline and to maintain institutional security.”” Bell v. Wolfish, 441 U.S,
520, 547 (1979). This deference recognizes that prison administrators, not the courts, are the
subject-matter experts when it comes to operating and safeguarding‘prisons. See Turner, 482
U.S. at 85 (recognizing that prison administration is an “inordinately difficult undertaking”

requiring expertise, planning, and resources that are ‘“‘peculiarly within the province of the

legislative and executive branches"); Procunier v, Martinez, 416 U.S 396, 404-405 (1974)
(prison administrators must deal with complex, intractable problems that “are not readily
susceptible of resolution by decree™).

In Turner, the Supreme Court gave practical application to this deference, holding that a
prison regulation that may infringe or is claimed to infringe a constitutional right is nonetheless
valid if the regulation is “reasonably related to legitimate penological interests.”” 482 U.S, at
89.% In crafling this reasonable-relationship test, the Court explicitly rejected a strict-scrutiny

standard, concerned that the corresponding least-restrictive-alternative analysis would inevitably

*2 The fact that Pesitioner {s presently detained pursuant to the Authorization for the Use of Military Force,
as informed by the laws of war, as opposed to a criminal conviction or authority, does not mean that Respondents
lack a legitimate interest in administering life-saving nutrition and medical care to preserve Petitioners' health and
life, Seg d Jury Subpoena, 150 F.3d 170, 171 (2nd Cir. [998); In re Soliman, 134 F. Supp. 2d 1238, 1245,
1258 (N.D. Ala. 2001). Courts have coneluded that the government has legitimate interests in preserving life and
maintaining order and safcty regardless of the status of the prisoner's detention. See generally In re Soliman, 134 F,
Supp. 2d at 1255 (“Federal Courts generally have approved of force-feeding hunger striking inmates, regardless of
whether the person was a convicted prisoner, a pre-trial detainee, or a person held pursuant 1o a civil contempt
order.”) Here, Respondents have a legitimate interest and a duty under the {aw of war to provide the Petitioner with
humane treatment,
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lead to improper judicial second-guessing of administrators’ decisions that the Court sought to

avoid. 1d

»

Seeking to avoid the deference mandated by Turner, Petitioner mistakenly invokes

language reminiscent of a least-restrictive-alternative test. E.g., Pet’r Mem. at 19-20 (“force-
feeding may be undertaken only if this interest cannot otherwise be achieved without impinging

on constitutional rights”); id. at 32 (characterizing alternative to JTF-GTMO SOP as requiring a

level of restraint that is the “least restrictive necessary”). But such language simply ignores the

well-settled deference to prison officials embodied in the Turner reasonable-relationship test, see

482 U.8, at 89, a deference that should apply even more strongly to military officials operating a 1
detention facility under the law of war, \

Besides misconstruing the reasonable-relation test, Petitioner's analysis under Tucner is
Y urner

flawed. An antecedent condition to invoking Turner is that a detainee must establish a
constitutional right has been infringed. 482 U.S. at 89, But the only right that Petitioner
explicitly claims has been infringed is a right to be free from unwanted medical attention. See

Pet’r Mem, at 20 (citing Cruzan v. Dir. Mo. Dept. of Health, 497 U.S, 261 (1990)). Aamer

establishes, however, that this right—to the extent that it applies to Petitioner—is properly

subordinated under Turner to the Government’s Jegitimate military interests in preserving his life

and institutional security through enteral feeding. 742 F.3d at [040. And while the gravamen of
his motion appears to be that he has a constitutional right to be free from unnecessary pain, he
nowhere asserts that as an independent right, rather asserting it only as a reason that the

challenged procedures are unreasonable under Turner. Pet'r Mem. at 27 (“Thete cannot be any

‘legitimate pcnological interests’ . . . in inflicting ‘inconvenient” pain and suffering on force-fed
detainees . . ..") (internal citation omitted). Thus, it is unclear exactly what right Petitioner

claims that the procedures violate.
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But assuming that Petitioner has some constitutional right to be enterally fed in a manner

other than how JTF-GTMO is currently doing so, the issue under Turner is quite narrow, »

Aamer having found constitutional under Turner the enteral feeding of hunger strikers in

immediate danger of death or serious harm to their health, the issue raised by Petitioner is

whether the medical and ancillary security procedures as written and (only because Petitioner has

incorrectly invoked Turner) as applied, satisfy Turner. To justify those procedures, the
Government asserts the same two legitimate military interests that underlie the approval of
enteral feeding in general: preserving a hunger-striking detainee’s [ife and maintaining
institutional security and order, See Aamer, 742 F.3d at 1040 (noting legitimacy of these
interests). The issue for decision then is whether the enteral feeding procedures are reasonably
related to those two interests, [n analyzing this issue, the logical connection between objectives
and procedures need only be “valid and rational” and not so “remote as to render the policy
arbitrary or irrational,” Turner, 482 U.S. at 89-90,

This connection is easily demonstrated here. As set out in more detail above, both as the
procedures require and as they are implemented, a decision to feed entérally a detainee is based
on the recommendation of the medical personnel who are treating him, a decision based solely
on the personnel’s sound medical judgment that the procedure is necessary to prevent a threat to

a detainee’s life or serious jeopardy to his health. Though the procedures require the JTE-GTMO

By proceeding to defend the enteral feeding procedures under Turner, the Government does not concede
that Turner applies. The Guantanamo detention facility is neither a prison nor a jail comparable 1o those in the
domestic criminal context, Nevertheless, a standard at least as deferential as Turner should apply here because the
security of the facility is a legitimate—indeed, a paramount—governmental interest. Cf, Jean S, Pictet, ed., Geneva
Convention Relative to the Treatment of Prisoners of War, Commentary at 238 (Geneva: Int’l Comm, of the Red
Cross, 1960) (noting that the duty to care for prisoners of war properly can only be carried out by ensuring discipline
in the camps and, so, a considerable portion of the Convention concerns provisions for strengthening camp
diseipline); Further, the military authorities who administer the facility are entitled to a similar type of judicial
deference in their assessments of the securlty needs of the facility as are civilian prison officials. See Winter, 555
U.S. at 24 (noting greal deference owed to professional judgment of military authorities concerning the relative
importance of military interests); cf. In re Navy Chaplaincy, 697 F.3d at 1179 (when assessing injunctive relief,
couris must defer to professional judgment of military authorities as to the harm that would result to military
interests if injunction were to issue).
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Commander’s autharization to bcg'in enteral feeding, that authorization is the culmination of the
medical-recommendation process, not the start. Similarly, as provided by the procedures,
medical personnel use appropriate nasogastric tube sizes, carefully monitor feed rates, and do not
administer medications to detainees during enteral feedings without the detainees’ knowledge
and consent. Further, feeding tubes are inserted and withdrawn for each feeding, a procedure
that is fully justified based on the realities of enterally feeding detained individuals who are not
residing in a hospital, as well as the history of failure from leaving the tubes in place, which
allowed detainees to purge their feedings, and the medical concerns of possible infections.

Similarly, restraint chair use ts justified by the history of violent resistance to enteral
feedings by hunger strikers and by the need to feed hunger-striking detainees who may not be
violent but may be uncooperative with their enteral feedings. Additionally, the procedures allow
for adjustment when warranted based on an individual detainee’s needs and behavior. Lastly,
FCEs are used as a last resort when a defainee refuses to leave his cell for a necessary enteral
feeding session. Consequently, each of the challenged procedures serves to ensure that enteral
feeding is humane and accounts for the needs of the individual detainees. As such, the
procedures are reasonably related to the legitimate goals of preventing a detainee from dying or
compromising his health from starvation, preventing riots or other unrest from such a detainee’s
death, and maintaining security and order in the facility,

Petitioner’s attempts to evade this conclusion are unavailing. The enteral feeding
procedures do not inflict unnecessary pain, and so are not unreasonable on that ground, Nor can
Petitioner impugn the reasonableness of the procedures by demonstrating “ready alternatives”

that fully accommodate detainee’s claimed rights at de minimis cost to valid military interests. *¢

¥ Tumer provides four factors (o be considered in ascertaining whether a reasonable relationship exists
between the government’s asserted interest and the challenged policy:

(1) whether a valid, rational connection exists between the challenged prison regulation and a
legitimate government interest;

MR- ENDERSEATPORSEANTFO-PROFECT Y E-ORDER
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See Turner, 482 U.S, at 91 (holding that courts should not consider alternatives unless they have
“de minimis” cost to penological interests). As demonstrated above, most procedures used at
Guantanamo Bay are fully comparable to the alternatives suggested by Petitioner (enteral feeding
only on doctor’s assessment of immediate need, proper tube size, proper feed rate, no anti-
constipation medicine hidden in the nutritional formula), and, to the extent they are not, are
Jjustified either medically (tube insertion and withdrawal) or by the legitimate needs of security
and order in a detention facility (use of restraint chair and forced cell extraction as needed) or
both,

Lastly, Petitioner does not seriously press his argument that Guantanamo Bay may be so
secure that institutional security is no longer a legitimate penological or military interest, See
Pet'r Mem, at 33, He presents no evidence to support this bare contention, other than to suggest
that prior detainee deaths have not resulted in a riot. In contrast, theré was a mass hunger strike
just last year, and detainees who had been living communally were required to return to single
cell living due to their exploitation of camp rules that created an unsafe and insecure
enyvironment. Washington Post, Peter Finn, “Guantanamo Bay Detainees and Military Clash,
Hunger Strike Continues” (April 23, 2013), available at http://www.washingtonpost.com/world/
national-security/military-tries-to-end-guanﬁanamo-bay~hun ger-strike/2013/04/13/6¢bfob8c-

a469-11€2-82bc-511538ae90a4_story.html; see also Al-Adahi, 569 F. Supp. 2d at 115-16

(describing violent circumstances leading to use of restraint chair). Thus, although Guantanamo

(2) whether there are alternative means for a detainee to exercise the allegedly infringed right;

(3) whether accommodating that right would adversely impact prison personnel or resources or other
detainees; and

(4) whether there are ready, easy alternatives to the challenged regulation.,

482 U.S. at 90-91. Petitioner’s motion challenges the enteral feeding procedures under only the first and the last
factors. Accordingly, Petitioner has waived any argument based on the other two, Sge Overton v. Bazzetta, 539
U.S. 126, 132 (2003) (the burden of proof under Turner lies with the prisoner challenging the procedure),
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is secure, it remains subject to the same legitimate concerns regarding institutional security that

have been universally recognized by the courts,

In summary, assuming Turner may appropriately apply to Petitioner’s claim, the

challenged procedures satisfy the required reasonable refationship to the Government’s interests
in preserving Petitioner’s life and maintaining facility security and order. Given that Aamer has
settled the question of whether Petitioner may be enterally fed, and as he is fed humanely in his

detention environment, the manner in which he is fed satisfies Turner.

B. The Remaining Three Factors For A Preliminary Injunction Favor The
Government

The above analysis readily demonstrates why Petitioner not only cannot show any
likelihood of success on the merits but also cannot satisfy any of the other three required factors.

In the absence of a preliminary injunction, Petitioner will not suffer any of the irreparable
harms of which he complains. Petitioner is not currently approved for enteral feeding and has
not been for some time. Supp. CDR [ Dec!. § 4. Consequently, he asks this Court to do

exactly what the Supreme Court prohibited in Winter: “Issu[e] a preliminary injunction based

only on a possibility of irreparable harm.” Winter, 555 U.S, at 22. There, the Supreme Court
noted that such speculative relief would be “inconsistent with our characterization of injunctive
relief as an extraordinary remedy that may only be awarded upon a clear showing that the
plaintiff is entitled to such relief.” Id.

By contrast, the harm to the Government if the injunction were to issue is quite evident,
The injunction Petitioner seeks would interfere with the legitimate medical and security
Judgments of JTF-GTMO military personnel as it would require the Court to substitute its

judgment for that of the professional medical staff and detention authorities at Guantanamo Bay.

See, e.2., Al-Adahi, 596 F. Supp, 2d at 123 (an injunction against use of restraint chair would

leave JTF-GTMO “vulnerable to concerted efforts by detainees to use the forced-feeding as an

FHED-UNDPER-SEA PORSUANT-T O PROTECTIYE-ORDER
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opportunity to inflict harm on medical and military personnel™). An injunction would also
severely chill the exercise of that professional medical judgment because the result of a
substituted judgment by the Court would be the threat of sanctions using the contempt power,
As aresult, detainees’ routine attempts to resist or thwart needed nutrition would readily convert
into potential legal challenges, raising the specter of sanctions for any mistakes or missteps that

might occur. This would unnecessarily interfere with the exercise of the sound medical and

security judgments by JTF-GTMO personnel and would be inconsistent with the deference the
Supreme Court has stated is owed to prison or military officials.”’
Lastly, the public interest favors denying the requested preliminary ihjunction. The lack
of an injunction will not affect any public interest in the humane treatment of detainees at
Guantanamo Bay because the detainees are treated humanely. On the other hand, the public has
a sure interest in preserving the health and safety of persons held in Government custody and in
maintaining good order and security of the detention facility at Guantanamo Bay, including the
safety of detainees and military personnel alike. Because a preliminary injunction would
unnecessarily interfere with the ability of medical personnel to use their best judgment as to
when and how to feed enterally a detainee and the security judgments of the detention staff at

Guantanamo Bay, the public interest weighs against the relief sought here,

 Petitjoner's proposed order calls for the Court to enjoin enteral feeding unless an “independent
physician” determines that Petitioner is facing a risk of death or great bodity injury. ECF No, 203-10. Petitioner has
offered no substantive argument on the issue, and this Court should accordingly not take action on Petitioner's
claim, See Overton v. Bazzetta, 539 U.S, 126, 132 (2003) (burden of proof in challenge to prison procedure lies
with the prisoner raising challenge). Furthermore, such an order, without cause, would inject an unspecified outside
expert jnto the administration of the military detention facility and, at a minimum, result in improper interference
with Guantanamo Bay officials’ judgment in administering the facility and their care of military detainees. Cf,
Turner, 482 U.S. at 85 (recognizing that prison administration is an “inordinately difficult undertaking” requiring
expertise, planning, and resources that are “peculiarly within the province of the legislative and executive
branches”); see also Winler, 555 U.S. at 24 (noting great deference owed o professional judgment of military
authorities conceming the relative importance of military interests); In re Navy Chaplaincy, 697 F.3d at 1179 (when
assessing injunctive relief, courts must defer to professional judgment of military authorities as to the harm that
would result to military interests if injunction were 1o issug).
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Thus, because each of the four factors decidedly favors the Government, a preliminary
injunction is not warranted here, regardless of whether the requested relief is assessed under the

Holiday Tours balancing test or, as the Government suggests, under the standard of Winter,

under which each element for a preliminary injunction must be established.

CONCLUSION

Petitioner cannot justify the extraordinary remedy of a preliminary injunction, Most
notably, he cannot show any likelihood of success on his enteral feeding claim. Nor can he
satisfy any of the other three factors for injunctive relief. Accordingly, the application for a

preliminary injunction should be denied.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JTHAD) DHIAB,
Petitioner, Civil Action No, 05-CV-1457 (GK)

v,

el

BARACK H. OBAMA, et dl.,

Respondents.

RESPONDENTS® OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 1
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w#roder DECLARATION OF COMMANDER [N, - ».
Pursuant to 28 1.S.C. § 1746, |, NN hereby declare:

1 EFAFOTOY] am a Commander in the Uniled States (U.S.) Navy with over 19 years of active
and reserve service. | currently serve as the Senior Medical Officer, Joint Medical Group (JMG).
Joint Task Force (JTF-GTMO), Guantanamo Bay, Cuba, T am responsible for the medical care
provided to 139 detainees at Guantanamo Bay and supervise the operation of the Joint Medical
Group that provides medical care to those detainees,' | have served in this position since
February 26, 2014.

2. (O POF| entered the U, S, Navy while atiending medical school at the Uniformed
Services University from 1994 to 1998, After that | continued my post graduate training in
Family Medicine at the Naval Hospital in Jacksonville, FL. Since residency graduation I have
served in the active duty Navy for seven years and then in the U, 8. Navy Reserves for the last

five years. 1 have been board certified in Family Medicine since 2001,

3.4 have personal knowiedge of the procedures that are in place for the operation and
application of medical care at JTF-GTMO medical facilities, and [ am responsible for ensuring
that they are followed. | have personally observed the enteral feeding procedurc since arriving at
Guantanamo Bay. In addition. [ have performed enteral placement and ordered it for patients in
my civilian practice. Shortly afer arviving at Guantanamo Bay, I provided a demonstration of
the enteral feeding process 1o members of the media, a portion of which was recorded and posted

to YouTube (available at: hips: ‘wsww youtube.com:watch?v-02BAXCDCU A).

Joint Medical Group
4.t The Joint Medical Group is led by the JMG Commander who reports ta the JTF-GTMO
Commander. The JMG Deputy Commander is the Fxecutive Officer for IMG. The IMG

Commander and Deputy Commander are ultimately in charge of all detainee health care as well

*  do not provide or oversee medical care for the W cetainees in Camp 7. Those detainees have their own Senfor:
Medical Officer.

UNCLASSIFIED/FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 49 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

as the health and dental clinics available to U.S. military persannel at Guantanamo. They
formally approve all recommendatjons of the Senior Medical Officer, The Senior Medical
Officer is responsible for the medical care of the detainees and supervision of medical care
providers. The JMG staff includes licensed, board-certified physicians of different specialties.
Specifically, as of March 2014, the medical staff has ||| || N NN orofessionally trained
individuals, including two family physicians, a physician assistant, an inlernist/cardiologist, a
psychologist, a psychiatrist, a dentist, licensed medical/surgical nurses, corpsmen (formally
trained Navy medical personnel akin to a "medic" in the Army), various technicians (lab,
radiology, pharmacy, operating room, respiratory therapy, physica] therapy and biomedical
repair), and administrative staff. The Naval Hospital Guantanamo provides additional
consultative services from numerous medical professionals including an anesthesiologist, a
general surgeon, an orthopedic surgeon, a licensed dietician, and a physical therapist. ‘We
routinely bring in specialists, including medical professionals practicing in the areas of
Dermatology, Cardiology, Otorhinolaryngalogy (Ear, Nose and Throat), Gastroenterology,
Urology, and Audiology, and have the ability to request specialists from other areas as needed.
Specialists specifically involved in the care of the detainees who practice long term non-religious
fasting include nutrition, internal medicine, and behavioral health professionals, all of whom

assisted in monitoring and providing specialized care, as needed.

5. {6 rAll detainees, upon arrival at JTE-GTMO, were given a complete physical examination,
Medical issues identified during the examination, or identified during subsequent examinations,
are followed by the medical staff. Detainees may request medical care at any time by making a
request to guard personnel in the cell blocks or to the medical personnel who make daily rounds
on each cellblock. In addition to responding to such detainee requests, the medical staff will
investigate any medical {ssues observed by JTF-GTMO guards or staff. The availability of this
care has resulted in thousands of outpatient contacts between detainees and the medical staff,

followed by inpatient care as needed,
6. €y For most medical care requiring in-patient services, detainees are admitted to the JTF-

GTMO Detention Hospital, This is a 15-bed medical facility, which is staffed to provide more
intensive medical care to the detainees at GTMO. A _ Behavioral Health Services

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 50 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

(BHS) staff supports the outpatient mental health needs of the detainees, and runs the [l
Behavioral Health Unit (BHU) designed for detainees requiring inpatient psychiatric care and
monitoring. The BHU staff includes a board-certified psychiatrist and a psychologist, as well as
psychiatric nurses and technicians. The BHU staff conducts mental health assessments, provides
crisis intervention, develops individualized treatment plans, forrmulates therapy for manageinent
of self-injurious ideations or behavior, and provides supporting care and psychiatric medication
therapy, as needed, to treat symptoms of major psychiatric disorders. The medical and BHU
staff provide appropriate medical and mental health care for all detainees through a coordinated
team approach based on individuatized reatment plans that account for each patient's condition

and circumstances.

7.4 The IMG is committed to providing appropriate and comprehensive medical care to all
detainees. The healthcare provided to the detainees being held at JTF-GTMO is comparable to
that afforded our active duty service members. Detainees recejve timely, compassionate, quality

healthcare and have regular access to primary care and specialist physicians,

8. € All medical procedures performed are justified and meet accepted standards of care, A
detainee is provided medical care and treatment based solely on his need for such care, and the
level and type of treatment is dependent on the accepted medical standard of care for the
condition being treated, Medical care is not provided or withheld based on a detainee's
compliance or noneompliance with detention camp rules or based on his refusal to accept food or
drink. Medical decisions and treatment are not made or withheld as a form of punishment or

discipline,
Medical Management of Detainees with Weight Loss

9, €1t is the policy of the Department of Defense 1o support the preservation of life by
appropriate clinical means and standard medical intervention, in a humane nianner, and in
accardance with all applicable medical standards, Accordingly, there are procedures and/or
protocols for providing medical care to detainees, which are to be followed at all times by all
medical personnel at the Detention Hospital and throughout JTF-GTMO, including for detainees

who meet the criteria for approval for enteral feeding.
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10. &R-JTR-GTMO's protocol for managing detainees with weight loss is modeled on those
used by the Federal Bureau of Prisons as outlined in Program Statement P5562.05. A number of
medical writings and manuals, cited in Enclosure 8 to the December 16, 2013 Standard
Operating Procedure (SOP) for Medical Management of Detainees with Weight Loss, provide
additional underpinnings for our protocol. As [ understand from discussions with others, our
current protocol has evolved since 2005 and was developed in consultation with subject matter
experts, including three consultants from the Federal Bureau of Prisons. This is more fully
explained in declarations by Major General Hood (dated 10 March 2006) and Dr, Stephen
Hooker (dated 1 March 2006 and 13 March 2006 ) that were filed in Mohammed Al-Adahi et al
v, George W, Bush (Civ. No. 05-280) and are attached here. I am familiar with the content and

history of these declarations,

L1, &5 I am aware that in recent months, the IMG has revised its procedures related to
management of detainees with weight Joss and those who are approved to be enterally fed.? The
December 16, 2013, procedure, like those that preceded it, is based on Department of Defense
Instruction 2310.08E, Medical Program Support for Detainee Operations, Section 4.7.1, which
requires a medical detexmination that immediate intervention is needed to prevent harm or death
to @ detainee. The revisions made in late 2013 were intended to better describe how detainees
are approved for enteral feedings and to provide further information about care provided to long-
term enteral feeding patients, The December 16, 2013 procedure describes the overall
assessment of a detainee’s health condition and possible causes for weight loss that help IMG
staff determine his level of risk and the potentia) need to provide nutrition through enteral
feeding. The close coordination between primary care providers and the Senior Medical Officer
(SMO) as well as review of all medical information available ensures that decisions about enteral
feeding are properly made. Reliance on one factor alone can be subject | N NN NG
I -:c does not provide the best data to determine whether enteral feeding is necessary.

The current procedure explaing how JMG staff members work together and evaluate detainees

*The March 5, 2013 version of the SOP was superseded by a new version on November (4, 2043, Shortly afler the
November version was issued, a number of typographical errors were identified, The current version was issued on
December 16, 2013, There are few differences between the November and December versions, and all are non-
substantive.
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with weight loss. This policy is given continual and close review and evaluated for potential

revisions and improvements in light of experience and medical science developments,

Assessment and Observation of Detainces with Weight Loss

12, €5y The JTF-GTMO guard force monitors detainee consumption of meals and maintains
records of when detainees do not eat the provided ineals, These records are shared with IMG
staff who will then review the clinical medical information for any detainee who has been noted
as having missed meals, The JMG Senior Medical Officer (SMO) undertakes a daily review of
detainees who are of interest based on weight loss that includes looking at weight trends, overall
nutritional intake, and the detainee’s medical conditions. The SMO remains in continual
cormmunication with other IMG staff regarding observable detainee weight changes, Ata
minimum, medical staff members attempt to weigh all detainees monthly and non-religious
fasting detainees weekly. There have been some subtle variations of the weight-check schedule
for detainees exhibiting weight loss in the past, bul we have determined that weekly, or
sometimes twice weekly, weight checks are adequate to properly monitor them, including
identifying a precipitous drop in weight as well as to show weight gain over time. Using this
data, the SMO will determine if a detainee qualifies as having ¢linically significant weijght loss,

which would signal the need for further action to safeguard the detainee’s life and health,

13, A Clinieally significant wei'ght loss occurs when (1) a detainee weighs less than
85% of the calculated ideal body weight (IBW); (2) a detainee has experienced a loss of weight
greater than 15% of the detainee’s usual body weight; (3) there is evidence of delsterious health
effects accompanying the weight loss that reflect end-organ involvement or damage (such as
renal failure, cardiac arrhythmia, seizures, syncope (Joss of consciousness) or pre-syncope (for
example, blurred vision or faintness), altered mental status, metabolic derangements, and muscle
wasting); (4) there are significant changes in a detainee’s vital signs; (5) there is a pre-existing
co-morbidity (a medical condilion that increases the risk of poor outcome associated with weight
loss, dehydration and malnutrition), and/or (6) the detainee has one or more diseases or disorders
occurring with a primary disease or disorder, Weight loss to a level Jess than 85% [deal Body
Weight is used as a criteria for determining that a detaince has clinically significant weight Joss

because detainees often refuse physical evaluation of their condition such as vital signs, full
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physical exams, electrocardiography (EKG) or lab work that would provide other objective data
about the detainee’s health condition. More irﬁportantly, medical research shows that at 85%
[BW, the risk of morbidity (poor medical outcome) and mortality (death) starts to worsen. The
body slows all of its processes to conserve energy, as well as pulls energy stores from wherever
it can find it. This may result in serious medical consequences, such as dehydration and severe
electrolyte shifts causing seizures and cardiac arrhythmias, It also greatly increases the risk for
heart valve disorders, heart failure, bone density loss, muscle 10ss and weakness, gastroparess,
abdominal pain, and potential kidney failure. All of these complications have the ability to lead
to death or permanent disability. The amount of warning before these death or disability may
oceur is nol clear and depends on the individual’s underlying medical conditions, hydration
status, and rate of weight loss. An overall medical assessment, including review of a detainee’s
personal background, current health condition, and other potential health-related causes that
might explain the weight loss, always accompanies the SMO's consideration of risk related to
the detainee’s percentage of Ideal Body Weight. In the event of other health-related causes for
weight loss, there may be available treatment options to address those causes and help restore the
detainee to a healthy weight without the use of enteral feeding. This multi-factorial decision is
made with careful attention being made 10 the detainee’s weight level, rapidity of weight loss,

water intake and clinical appearance.

14, €55 When the SMO has determined that a detainee has experienced clinically significant
weight loss, the SMO will direct the detainee’s primary medical provider, either a doctor or
physician’s assistant, {o conduct a formal evaluation of the detainee to determine if there is a
nedical or behavioral cause of the weight loss, The medical staff carefully assesses each
detainee’s health by means of physical and psychological examinations, weight monitoring,
personal observation and laboratory tests. The ability 1o monitor a detainee’s health is affected
by the detainee’s willingness to cooperate with medical staff. The detainee’s primary medical

determine appropriate medical care.

Approval for Enteral Feeding
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15. €5 One outcome of the assessment by the primary medical provider and IMG team (SMO,
Deputy Commander and menial health provider) is that a detainee may be designated as
approved for enteral feeding. Medical personnel will approve enteral feeding only when it
becomes medically necessary to preserve a detainee’s life and health. This determination is
based on a comprehensive view of the detainee’s heallh (as detailed above) and likelihood of

resultant risk if the detaince does not receive nourishment,

16. €6F-Many detainees voluntarily participate in enteral feeding upon the advice of medical
staff. However, if a detainee does not voluntarily participate, the SMO may direct medical
treatment or intervention without the detainee's consent to prevent death or serious harm. Such
action must be based on a medica) determination that imroediate treatment or intervention is
necessary to prevent death or serious harm. In such instances, the SMO, in coordination with the
detainee’s primary provider and the Commander Joint Medical Group (CIMG), will seek
authority from the Commander of the Joint Task Force (JTF Commander) to begin enteral
feeding without the consent of the detainee in accordance with DoD [nstruction 2310.08E,
Section 4.7.1, which requires such approval. My understanding is that the ITF Commander is
involved in this decision to ensure his awareness that this action is being taken and its potential
impact on other operations. Significant deference is given 1o the SMO’s recommendation, and
the commanders recognize that the SMO’s role in these discussions is to articulate whar medical
care is needed for a certain detainee. Itis my understanding based on discussion with previous
SMOs and my comumand leadership as well as my own personal experience that the JTF
Commander routinely concurs with the recommendation of the SMO to begin enteral feeding
without the detainee’s consent and that the JTF Commander has not historically taken unilateral
action to begin enteral feeding of a detainee without his consent if the SMQ did not believe it to

be medically necessary.

L 7. €65 Joint Medical Group personnel provide extensive counseling and detailed warnings to the
detainees concerning the risks of their failure to eat or drink prior to the commencement of
enteral feeding, and periodically thereafter if the defainee continues to refuse normal food and/or
drink, Medical personnel (including behavioral health professionals) continually remind

detainees who persist in their refusal to consume meals and water that this hehavior could
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cndanger their health or life, During these conversations, the medical personnel explain that
their role is 1o preserve and promote the detainee’s life and health and urge the detainees to
voluntarily accept enough nutrients to increase their weight and improve their health, Medical
personnel also explain how and why the enteral feeding regime will be implemented to preserve
their life and health. Even after a detainee is approved for enteral feeding, he is offered the
opportunity to eat a standard meal or consume the liquid supplement orally in advance of every

enteral feeding and if he agrees, he will not be enterally fed.

18,8 0Once a decision has been made to approve a detainee for enteral feeding, IMG staff
conlinues Lo perform an ongoing assessment of the detainee’s medical condition and his need to
be enterally fed. Our goal is always to restore a detainee to a normal, healthy weight and eating
habits that include regular meals. We look at detainee weight trends and other clinical factors
such as meal or calorie intake, and medical comorbidities every day to determine whether
detainees should remain approved for enteral feeding. We continually assess what would happen
if a detainee stopped his intake of food and fluids and how his clinical history and other factors

bear upon the consequent health risks,

Enteral Feeding Tube Size

19, €5 The enteral feed is administered through the use of nasogastric tubes if detainees refuse
to drink the liquid supplement on their own. Feeding through those tubes is only conducted by
physicians or credentialed registered nurses, and only when medically necessary to preserve a
detaince’s health and life. The application of the enteral feeding process is carried out in
accordance with prior training received at accredited nursing schools and training conducted here
at JTF-GTMO. Tn my medical career, [ have placed many of these tubes as well as had a tube
placed on myself upon my taking this position as SMO,

20, (P When inserting nasogastric tubes, a lubricant is always used. In all cases, a topical
anesthetic such as lidocaine (a widely used local anesthetic) is offered, but the detainge may

decline the anesthetic. Prior to insertion, the medica) professional will lubricate a sterile
nasogastric tube with a tidocaine gel, surgilube, or olive oil at the detainee’s request. Anesthetic

throat lozenges are also available to the detainees on request.
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21. €5 Physicians or registered nurses inseri the enteral feeding tube in accordance with
standard medical protocol. JTF-GTMQ uses 8 or 10 french tubes, An 8 french tube measures
2.64 mm and a 10 french tube measures 3.3 mm. The difference in size between them is barely
discernibie to the human eye. A nasogastric tube is never inserted and then moved up and down,
Instead, it is inserted down into the stomach slowly and directly, and removed carefully,
Medical personne] remove, insert or administer nasogastric tubes in a mannec designed to

minimize discomfort and to intentionally avoid inflicting pain or harm to the detainee,

22,6 Medical staff use the 10 french tube for most detainees unless they complain of or report
nasal or throat soreness or there is another medically-related reason to change the tube size, The
10 french tube is most often used because its slightly larger size al]bws the nutritional
requirements to be given to a detainee as safely, comfortably, and quickly as possible and is safer
and easier to place. Changing to a sialler tubs is a clinical decision. Smaller tubes can clog and
can be harder to place, and some nutritional formulas come with recommendations that they be
used with a specific sized feeding tube due to viscosity of the formula. Enteral feeding takes
significantly longer when a small tube is used. Nonetheless, smallec tube size may be needed

due to anatomical changes in the nares such as congestion from. allergies, infections, trauma or

foreign bodies, as well as intrinsic or acquired septal deviations,

23. €5 Tube placement is confirmed using the auscultation method with confirmation by-
independent medical personnel. The auscultation method involves listening for air bubbles when
the end of the feeding tube is placed under water and infused with air, Although auscultation is
not the preferred method in the medical community, it remains the standard of care in prison
settings. At Guantanamo, JMG medical staff also test tube placement with a dose of water,
which serves as an additional safety check to confirm proper placement. Other options to check
tube placement include the radiographic confirmation with the use of a chest x-ray, which is the
standard in the medical community and can be a good option for patients in a hospital setting,
especially those at high risk of tube misplacement. However, radiographic confirmation presents
a risk to patients in the form of exposure to radiation, which would not be tenable for long-term

enteral feeding patients at Guantanamo who are enterally fed one to two times daily over a
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period of many years, T would not leave a tube in for a lengthy period, such as a month at a time,
due to the increased risk of infection, so radiation would still be an issue for Guantanamo
detainees. Another option is the gastric aspiration method. This method requires suctioning
stomach coatents through the nasogastric tube and testing the acidity level for confirmation that
the tube is p‘laced n the stomach. This method is being currently tested as an oplion, though
implementation requires the use of a significantly larger tube. Tube misplacement has occurred
in the past, though as far as | am aware, it has always been identified and corrected before the
enteral feeding was started through the use of verification methods and medical staff’s attention
to signs or symptorus fromn the detainee that suggest misplacement, such as hoarseness, severe.
coughing, or shortness of breath, 1f the tube is misplaced, it is immediately taken out and

replaced correctly.

Tube Removal Between Feedings

24, £R-Our standard procedure is to rernove the enteral feeding tube aficr each feeding. This is
consistent with enteral feeding in a prison population. In general, hospitalized patients
(inctuding both detainees and non-detainees) may keep tubes for a prolonged period of time if
medically necessary. This may be done because the hospital presents a more controlled
environment and allows for continual monitoring of the patient as well as a potential medical
need for slower transition of feeding volumes, In most cases, there is no medical need to
hospitalize the detainee patients at Guantanamo, or keep the tube in place, but when there is a
justifiable medical need, such as an anatomical deformity, IMG staff will allow a detainee to
keep the tube in place for up to three days.- Tube removal reduces the risk of sinus, nasal, and
middle ear infeclions that is inherent in keeping the feeding tube in place. Removal of the tube
after each [eeding also reduces the ability of detainees to purge feeds and therefore assists in
appropriate weight gain and reduced metabolic disturbances. Removal also prevents detainees
from biting the feeding tube in half while in place and potentially swallowing it, which would
require them to undergo an endoscopic retrieval procedure. In general, infection

g are a known
S ar¢ a Kknown

A

complication to leaving any medical device inserted into a patient for a prolonged period of time.

[0
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Interal Feeding Rate

25, €A detainee who is beginning enteral feeding and who is not ingesting any food or liquid
may start out with a continual feeding process in which he may be provided with up to 2300ml of
liquid Gust over 9.5 cups) | GEGBGBGEGEGEG Siocc most of ow detainees drink water while
fasting, they would typically be started at 750m | || | ARSI Contivvous feeding is

dong in the hospital under careful supervision and is started at a lower rate and volume and
increased to goal over a few days. As the detainee dermonstrates tolerance for enteral feeding
and stability of his medical condition, he is slowly transitioned to bolus feeding, which is

intermittent feeding two or three times each day.

26, After verification of tube placement, an appropriate amount of nutritional supplement
formula is infused by gravity into the detainee’s stomach. This flow rate and time can be highly
variable based on the duration of the fast, the viscosity and volume of the formula, the size of the
tube and the patient medical comorbidities, such as gastric distension and processing time,
Observing for signs of abdominal discomfort and gastric distension, caused by the introduction
of air into the stomach, help determine the detainee’s tolerance to the rate and volume of the
enteral feeding, When medical staff are alerted to this discomfort, either through communication
from the detainee or direct observation, staff reduce the rate at which the feeding solution is
being provided to.alleviate these symptoms, In all cases, flow and volume are started low to
ensure tolerance. Rate 1s slowed or halted based on patient tolerance. Some patients can tolerate
a very rapid delivery rate without problem, For instance, one detainee routinely and comfortably
consumes 750ml of feeding solution and water in 10 to 20 minutes. In addition, ] recently
observed a non-detainee patient be enterally fed using a 16 french tube in which 750ml of
feeding solution was delivered by gravity in approximately five minutes without any issue or
discomfort. Concentrated and fiber-fortified formulas (also used in U.S. hospitals) can be used
to reduce volume and enhance digestion, respectively, and o make the procedurc as comfortable
as possible, though this has been declined by most detainecs, Each patient is ditferent, but
generally speaking, an enteral feeding at Guantanamo typically tskes 30 to 40 minutes, and can

take up to two hours.
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27 tFrDetainees are given only appropriate formula, as determined by standard medical
protocol and custom-tailored for the detainee’s specific caloric needs to support metabolic
functions and to maintain weight, Different formulas have different caloric value, and this can
also impact the necesslary volume. Most detainees prefer Ensure, which has 250 calories per
237ml, but will require two cans of Ensure at & feeding to meet average energy and fluid needs.
Each can of Ensure is approximately one cup of liquid, A typical detainee would consume two
cans of Ensure during each feeding, though if he was not drinking any fluids on his own, he may
have up to 750ml two times per day at a rate that {s controlled. Some detainees also request that
waler is added to the enteral feeding solution. The overall volume of feeding solution and water

is slowly increased over time to ensure (hat a detainee can tolerate that intake at a given rate,

28, The feeding tube can adjusted by medical staff to control the rate of the feeding. The
medieal staff carefully monitors the process the entire time, adjusting the rate and amount of
nutrients and fluids given if there are any indications of discomfort from the detainee, Some
detainees who are accustomed to enteral feeding specificaily request that the ¢lamp be opetied
more fully so that the feeding can be accomplished as quickly as possible. Some also ask for
water to be included to dilute the feeding solution and allow the flow to be more rapid, A faster
flow can increase the risk of vomiting, so we monitor feedings and ensure that the rate is
comfortable and safe for the detainee. Medical personnel also observe the detainee’s heart rate
and blood pressure regularly during the enleral feeding. They continuously monitor the detainee
for swelling, redness, and discoloration, Any medically-related issues or coraplaints are logged
for each feeding. The comfort and safety of the patient is a priority for the medical staff. In all
instances, we begin by enterally feeding detainees at a very slow rate and continuously transition

to ensure that the detainee can tolerate fecding at a faster rate,

29.¢B¥ All detainees being enterally fed are assessed daily by a medical professional and are
fc review by a physician team twice per month to ensure thy

process is being effective, safely administered through proper use of our—conﬁrmation

of tube placement, 10ml water bolus rapidly pushed, and the use of continuous medical

atilinnt In varilae n At
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monitoring, and tolerated by the detainee. In addition, the detainee’s health is closely monitored

through direct observation and medical testing 1o ensure he receives the appropriate daily

12
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amounts of nutrition and hydration and to assess any complications or need for modification of
the regime. The IMG staff includes a Quality Control Nurse who conducts regular audits to
ensure this process follows aur procedural instructions. This audit is reviewed to identify any
problems in the system and to maintain continual awareness of areas for possible improvement,
JMG staff engage in discussions about their experiences with enteral feedings and ways to make

it as safe and humane for the detainees as possible.

Enteral Feeding Restraiot Chair

30. €5 Typically, when a detainee receives an enteral feed, he is placed in a restraint chair in a
designated location in the resident camp, A restraint chair is utilized to ensure the safety of the
guard staff, medical staff, and the detainee, Use of a restraint chair also helps to ensure that the
detainee is property positioned and stabilized for the insertion of the feeding tube and that the
right amount of nutrition 1s received and retained by the detainees. A restraint chair is also used
in United States federal correctional facilities and provides the safest and most reliable method
for the administration of the nutritional requirements needed to protect and prescrve the
detainee’s health and life. The chair is not used to deliberately inflict pain on detainecs, or as a
form of punishment or retaliation against them. The chair is ergonomically designed for the
detainee’s comfort and protection, with a padded seat and padded back support, Straps are
positioned |G o :nsu:c the detainee is safely restrained. If
needed, guard staff applies a spit shield to the detainee’s face to prevent him from spitting on
guards or nurses during the enteral feeding procedure, Furthermore, to ensure any risk is
minimized, the detainee is constantly monitored by medical personnel while in the restraint
chair, Some detainecs have been participating in long term non-religious fasting for many vears,
Because of their ongoing compliance, some of these detainees are no longer considered a risk to
medical personnel during this proeedure, or they have mild medical conditions that require the

rates to be siowet. They have been allowed to receive enteral feeding in a cushioned recliner

31.€65-A detainee is kept in the chair for only the time required to administer a feeding and to
ensure the nutritional supplement is digested properly. A 10-15 minute observation period is

necessary to ensure the detainee has tolerated the feeding and to permil digestion of the

13
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nutritional formula, If the medical staff does not ensure the nutritional formula is properly
digested, a detainee could induce vomiting and therefore place his health and life at greater risk.
Detainees are offered pain relievers, such as ibuprofen, if they indicate any discomfort from the

feeding procedure,

32,6 Prior to enteral feeding, detainees are always permitted to use toilet facilities, which ure
available in their cells as well as in recreation areas. If they request 10 uge the restroom prior to a
feeding, that request will be accommodated, and a feeding can be delayed or rescheduled as
needed. | have not personally observed a detainee having a bowel movement during enteral

feeding nor have [ heard that this has happened.

Medications During Feedings

33,9 Reglan is the brand narae for one of many drugs that are used to treat vomiting. Reglan
is very rarely used by our medical staff as there are other anti-nausea drugs, such as Zofran or
Phenergan, that are just as effective and have a reduced risk of ncgative side effects. Reglan is
most comunonly used in gastroparesis patients though it is often used for nausea in acute
migraine treatment as well, It has been offered to patients suspected for gastroparesis at
Guantanamo, though due to its side effect profile, it is not typically used. Some detainees who
suffer from severe constipation often request that a liquid laxative be included in the feeding
solution. This is given only upon their request, It is a liquid prescription and often larger
volume, so it is easier for the detainee to take it via the nasogastric tube, Medications are not
placed in the feed solutions, or otherwise given to a detainee, without his knowledge and

consent,

Meals During Ramadan

34, IMG staff makes every effort to accommodate the religious and cultural practices of the
defainees. As has been done in the past, barring any unforeseen emergency or operational issues,
JTF-GTMO will accommodate religious practices during Ramadan, JTF-GTMO will modify the
hours of meal delivery, including enteral feeding, in accordance with the fasting hours, and
detainees will be provided with a mid-night snack. JTF-GTMO has sufficient medical personnel

on hand to provide detainees with the proper nutrition in a manner that js accordance with

[4
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Ramadan’s fasting requirements, Accordingly, enteral feedings will be administered after
sundown each day during Ramadan, At the end of Ramadan, detainees may participate in
morning Eid prayer and feast meals will be offered to all detainees, including those who are
engaged in non-religious fasting. Upon completion of Ramadan, the standard enteral feed

schedule will then resume,

I declare under penalty of perjury under the laws of the United States of America that the

forgoing is true, accurate and correct,

Pated: 17 R0

Commander, Medical Corps, U.S. Navy

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 63 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

DN RS AP RS EANFRO-RROFECHE-O R DR

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JIHAD) DHIAB,

Petitioner, Civil Action No. 05-CV-1457 (GK)

A\

LELINAY) H KIS LAl

BARACK H, OBAMA, et al.,

Respondents.

RESPONDENTS' OPT'OSITION TO PETITIONER'S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 2
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[ BACKGROUND | |

AL A prolonged periad of time withow adequate Tood and water will have adverse health
elfeels on the mdividual detainee and potertially the greater detainee population. Weight loss f
raay be an indicator of lopg standinp mainumntion or of an underlying medical problem, such as :
malignaney crinfectious disease. ldentilication and early medical management of derainges with :
weipht loss may prevent adverse health effects and death.

B Patens with weight loss can be expected inany deteined population. Matanining

adeguate nuintion and health within a detained population is chatlenging, The medical
raanagement of detainees with migst loss i GIMO has evolved over time. The current medica)

ey o

management of dewainees with welght loss o GTMO his been duveloped using procedures
adapted from the Federal Bureau of Prisons.

1. POLICY

A The Defl and Josnt Task Foree Guamaname (JTF-CTMOT pelioy is 1o proted: degmess’
physical and meatal realth and provide appropnate tesiment for disease This includes preventing
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STANDARD OPERATING PROCEDURE: SOP: JMG # 001
MEDICAL MANAGEMENT OF DETAINEES WITH WEIGHT LOSS Page 2 of 24

any serious adverse health effects or death from weight loss, chronic underweight or
malnutrition, The Joint Medical Group (JMG) staff will provide health care monitoring and
medical assistance as clinically indicated for detainees with weight loss,

B. Weight is one of the central non-invasive indicators of the health of the detainee,
Historically, it has been shown that simple visual monitoring of detainees may miss clinically
significant weight loss. Therctore, all detainees will be weighed at least monthly, Detainees
who are of concern 1o the medical staff will be weighed more frequently as clinically indicated.
Every attemnpt will be made to obtain weights volunarily; however, weights may be obtained
involuntarily to ensure compliance with this policy. '

C. Inthe event a detainec refrains from eating or drinking to the point where it is
determined by medical assessment thal continued fasting will result in a threat to his life or
seriously jeopardize his health, IMG medical personnel will make reasonable efforts to obtain
voluntary consent for medical treatment. 1f consent cannot be obtained from the detainee,
medical procedures necessary (o preserve health and life shall be implemented without his
cunsent pursuant to reference (a). When involuntary feeding/fluid hydration is medically
required, the JMG Senior Medical Otficer (SMQ) will inform the JMG Commander, When the
SMQ and JMG Commander reach concurrence, they will inform the JTF Commander and
request written approval to admimster involuptary feeding/fluid hydration,

D. JMG will not initiate involuntary feeding/fluid hydration without the JTF Commander’s
knowledge and written approval, This approval authority does not precinde the Medical Officer
from performing any emergent actions deemed medically necessary 1o preserve life and health,

E. Preventing |GGG s iportant to niaintaining good order and

' discipline in the detention envirorument, and in protecting detainee health, The procedures
outlined in this SOP will be protected from release to detainees and other personnel, including
JTF staff and visitors without a need to know, consistent with FOUQ designation,

F. Definitions.

I. Clinically Significant Weight Loss. For the purposes of this instruction, clinically
significant weight loss is defined as:

a. The detaince’s weight is less than 85% of the calculated ideal body weight (IBW),

b, The detainee has experienced a weight loss of greater than | 5% from his usual
body weight. For those detainees whose usual body weight is less than their ideal body weight, a
weight loss of greater than 5% is considered clinically significant. |

c. Weight loss or underweight associated with evidence of deleterious health effects
during any period of weight loss reflective of end-organ invelvement or damage, to include, but
is not limited 10, seizures, syncope or pre-syncope, altered mental status, signifieant metabolic
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derangements, arrhythmias, muscle wasting, or weakness such that activities of daily living are
significantly hampered.

d. A pre-existing co-morbidity that might readily predispose the detainee to end organ
damage (e.g. hypertension, coronary artery disease or any significant kidney disease).

e. A prolonged period of weight Joss, usually defined as | EEEEEEEEEEEN

2, Enteral feeder. A detainee who the JTF Commander has authorized for involuntary
feeding via an enteral feeding tube. It is important 10 note that an enteral feeder may or may not
actually receive an enteral feed via a nasogastric tube on any specific day. Enteral feeders may
still elect to eat a meal or to drink liquid nutrition despite being designated an enteral feeder

3. Adequate Caloric Intake. The number of calories required by a detainee to support
daily metabolic functions and to maintain weight, Although this number varies by individual, for
the purposes of thjs instruction, adequate caloric intake is considered to be
daily.

4. Formulas:
Usual Body Weight (UBW) = the greater of the following:
i. The weight of the detainee at in-processing physical exam.
ii. The average weight of the detainee for the past twelve months,
ldeal Body Weight (IBW) = [(Height in inches — 60) x 2.3 + 50] x 2.2
% ldeal Body Welght (% 1BW) = (Current Weight (pounds) / Ideal Body Weight (pounds)] x 100

% Weight Loss (% WL) = [Usual Body Weight (pounds) — Current Weight (pounds) / Usual Body Weight
(pounds)] x 100

11, Medical Management of Detainees with Weight Loss

A. Effective management of detainees with weight Joss requires a close partnership between
the IMG medical staff and the Joint Detention Group (JDG) guard force.

B. JDG guard forces monit

or each detainee’s consumption and refusal of meals and water
and report this information daily*
L |

which is forwarded to
which {18 [orwarded to

(%

the IMG SMO dally.

C. The JMG SMO or his designee will review_for all detainees who

have missed meals. The SMO will review the clinical information pertaining 1o any detainee
listed as having missed meals, lo include that detainee’s weight trend.
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The SMO may order a detainee weight at that time, or may order thal the delainee be weighed
more frequently than what is normally required for detainees in this instruction.

D. Il the result of a detainee weight qualifies as a clinically significant weight loss, the SMO
will direct the detainee’s medical provider to conduct an assessment, The intent of the
assessment is 1o cansider any medical and or behavioral cause of the weight lass.

E. Because of the presence of latent untreated tuberculosis in the detainee population, any
detainee who loses |, !/ have o
chest radiograph to rule out the possibility of active tuberculosis.

F. Using Enclosure (3), Weight Loss Medical Flow Sheet, a medical provider will perform a
complete medical record review, an intake (food/fluids) histery, and a general physical
examination o include vital signs, weight, and Percent [deal Body Weight (% IBW). The
medical provider may order clinically indicated laboratory tests 10 assess the detainee’s physical
and metabolic status, including but not limited to EKG, urinalysis, serum basic metabolic profile,
liver function tests (LFTs), Magnesium (Mg), phosphate (PO4) and calcium (Ca). Once '
completed, Enclosure (2) will be signed by the medical provider and placed in the detainee's
medical record.

G. The SMO will notify the Officer-in-Charge of the Behavioral Health Services (BHS) of
any detainees who are added or xemoved from the list of individuals participating in long term
non-religious fasting. If indicated, the BHS will perform a mental stalus exam and psychological
assessment of the detainee. Documeniation of the results of this exam and follow-up (reatment
plan will be placed in the delainee's medical record,

H. A IMG medical provider will advise each detainec who displays clinically significant
weight loss as to the need {0 maintain weight. The medical provider may offer a nutritional
consult. The medical staff will explain to the detainee via a linguist the health risks faced by the
detainee resulting from clinically significant weight loss and encourage the detainee to resume
eating sufficient food and drinking water. Documeniation of this counseling will be placed in
the detainee’s medical record,

[. ARer the initial medical evaluation, the medical providers will continue to assess the
health of the detainge biweekly or as clinically indicated and document their findings using
Enclosure (3), Weight Loss Medicul Flow Sheet, available electronically on the network share
drive.

J. The medical provider will discuss the medical care of the detainee with the SMO biweekly
or as clinically indicated. The SMO will briel the chain of cominand of any serious medical
issues concerning the detainees.

th

K. When a IMG medical provider determines that the detainee’s lile or health is threatened
due to weight loss, immediate medical intervention may be indicated. Insuch a case, the IMG
medical provider will notify the SMO. The medical provider shall altemp! to obtain voluntary

4
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consent for intervention. The medical provider shall document their counseling efforts and
treatments in the detainee’s medical record.

L. [fmedical intervention is required for a detainee who is losing weight, the SMO wil]
notify the IMG Commander. The SMO or his designee will attempt 1o obtain voluntary consent
for the intervention. If the detainee continues to refuse reasonable care necessary to safeguard
the detainee’s health, it may be necessary to intervene involuntary. If this occurs, the SMO will
discuss the care plan with the IMG commander. [fthe SMQ and the MG Commander concur
with the proposed care plan, the JMG Commander or SMO will make a specific involuntary
intervention request to the JTF Commander. Upaon approval from the JTF Commander, the SMO
will order the treatment, Usually, the SMO/JMG Commander will receive the JTF

Commander's authorization | -

M. Ifinvoluntary enteral feeding is clinically indicated and authorized, Enclosure (4),
Approval Authority for Initiation of Involuntary Enteral Feeding, will be completed by the SMO
and placed in the detainee's medical record, These detainee will then be designated as an enteral
feeder.

N. The SMO or his/her representative will report detainees appfoved for enteral feeding via
the IMG “SITREP o leaders within the JTF with a

demounstrated need-to-know, including JTF Commander.,

O. Enteral feeders will be fed according to a schedule approved by the SMO as ¢coordinated
with the guard staff. All entera) feeders will be offered standard detainee meals daily. [f the
detainees refuse meals, they will be offered to consume the enteral feed solution orally. [f they
refuse their meals and the opportunity to consume their enteral feed solution orally, they will be
asked to accept enteral feeding voluntarily. Only after they refuse all of the above will
involuntary enteral feeding be initiated.

P. Clinical protocols for enteral feeding using graduated, continuous, and intermitient entera)
feed infusions are found in Enclosure (5), Clinical Guidelines for the Evaluation, Resuscitation,
and Feeding of Detainees with Weight Loss, which also includes guidance for the management
of common electrolyte deficiencies. [f the SMO deems it medically safe (e.g. low risk of re-
feeding syndrome) based on the duration ol the detainee’s fast, involuntary enteral feeding may
be initiated with graduated intermitient feeds as opposed to a continuous tnfusion,

Q. Enclosure (6), Nursing Staff' Clinical Procedure Checklist for Intermitieni Enteral
Feeding of Detainees with Weight Loss, establishes the steps to be used in performing enteral
feedings, and Enclosure (8), Medical Equations, Calculations and Weight Formulas will be used
to calculate caloric goals/needs.

R. Routine deviations from the above procedure for specific detainees must be approved by
Commander, JTF-GTMO.
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S. Enteral Feeders will be weighed weekly, or more frequently as clinically indicated. Any
continued weight loss in these detainees will be reported to the Commander, JTF.

V. Weighing of Detainees

A. The JMG Weight Monitoring Nurse will review the v
I fcquently throughout each month ensuring each detainee has a weight entered for
the current month.

B. The JMG Weight Monitoring Nurse will notify the JIMG QICs and charge nurses of all
detainee ISNs that need to be weighted for the month,

C. The JMG OICs will notify the JDG Watch Commmander (WC) or Block NCO which
detainee weights are still needed. Once the weights are obtained, the JMG Corpsman will repont
the detainee {SNs and weights to the charge nurse for documentation.

. Delainee weights may be obtained on the cell blocks, during routine clinic aod medical
space visits, or while the detainee is an inpatient in the Detention Hospital or Behavioral Health
Unat,

L. Scales will be zeroed prior io measwrement.

I, Detainees should stand in the center of the scale without assistance and without touching
walls or any nearby objects. If the detainee is unable to stand, he may be weighed while sitting
in a feeding chair or wheelchair using a wheelchair scale, but the weight of the chair must be
subtracted from the total weight obtained.

G. When detainces are weighed while on backboards or wearing shackles or other restrictive
devices, the weight of those devices will be subtracted from the measured weight,

H. Once the guards have the detaince on the scale, a JIMG member, usually a Hospital
Corpsman assigned to the area where the detainee is located, will note the weighl and give the
measurement to the JMG Charge Nurse, who will forward the weight to the IMG Weight
Monitoring Nurse, The JDG guard staff will enter the weight | NN

[. The JMG Weight Monitoring Nurse will report to the JIMG Commander via the SMO and
the JIMG Deputy Commander any detainee who is overdue on their weights.
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V. Monitoring Detainee Weights

A. The Charge Nurse will document the weight on the —
in the detainee’s medical record.

B. The SMO will receive daily information on missed meals and detainee weights | I

C. The Weight Mdm’loring Nurse and the SMO will review

for trends and analysis no less than monthly lo identify any detainee whose weight

foss has become clinically significant as defined above and 10 obtain a long term overview of all

detainee welghts,

V1. Reporting Detainee Weights

A. Detainees being monitored for weight loss will be reported

B. The JMG Commander and the JMG Deputy Commander may request special analysis of
the information from the SMO at any time,

V11 Dictary Consultation

A. IMG providers may request a dietary consult for the detainee with the NH GTMO
dietician for detainee education and recormmendations to achieve optimal weight, potential
medical consequences of obesity, health benelits of maintaining a normal [BW of 85% to 100%,
and strategies to reduce weight and limit caloric intake,

VIH. In-processing

A, Upon first arrival 1o JTF-GTMO, the height and weight of each detainee wil) be
delermined and recorded

IX. Qut-processing
A. Each detainee scheduled for transfer from JTE-GTMO will be weighed during out-

processing. The detainee’s in-processing and out-processing weights will be nated on the final
narrative summary.
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X, Cessation of Enteral Feeding

A. Most detainees will commence oral feeding on their own at some point. [ ]
they will no longer be designated enteral feeders. These
detainees will conlinue to be monitored for their weight, fluid consumplion and caloric intake.

a detainee may be considered for less frequent medica) monitoring.
the SMQ will notify the IMG
Commander, If the SMO and /MG Commander coneur, they will request from the JTF
Commander permission to resume enteral feeding.

B, For evidence of malabsorption or other select cases, the SMO, with the approval of the
JMG Commander, will determine an individualized care plan for transitioning an enteral feeder
back to an oral diet. Generally, a three- to five-day period is sufficient for the transition to an
oral diet, 1f the detainee has been intermittently consuming food by mouth during a period of
weight loss, the transition to an oral diet may-be achieved sooner.
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Refusal to Accept Food or Water/Fluids as Medical Treatment

Detainee Number Age Date

The above detainee has refused food and/or waler as medically recommended by 1he Medieal Officer,

The grave risks of nol following the medical advice directing him fo eat life-sustaining food and to
drink waler/fluids have been explained (o the derainee, He states he understands that as a direct result
of his refusal 1o eal and/or drink, he may experience hunger, nausea, tiredness, feeling ill, headaches,
ssvelling of his extremities, muscle wasting, abdominal pain, chest pain, irregular heart rhythms,
altered level of consciousness, organ failure and/or coma, He siaies he understands that his refusal to
eat life-sustaining food or drink water/fluids and to follow medical advice may cause irceparable harm
to himseif or lead 1o his death, He states he understands (hat this is not a complete list of the risks
involved with the refusal to follow medica) advice.

The detninee states he undersiands the altematives available to him including oral food and fluid oral
rehydration solutions, oral nuiritional supplements, and imtravenous fluid hydration.

The detainee stares he fully undesstands the risks o his health if he does not accepl food and waler as
advised above,

Translator/ Witness Signature

Medical Provider Signature

Enclosure (1)
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Weight Loss Medical Evaluation Sheet
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Weight Logs Medical Flow Sheet
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T T AUTHORIZED $0R LOCAL REPRODUCTION

MEDICAL RECORD i 3
Dalerlime SYMPTOMS, AGNOS(S, TREATMERNT
— A TEJME s Depanmant Gusnfaname Bay. Cubs
Approvad Authority for Initistion of Inve tuntary Eoteral Eeedin o
) o Detalnee AN has exgerienced clinically significant weight loss.,
He meets the following elinferl criteria for mwiumim:, enteral feeding:
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Clinical Guidelines for the Evaluation, Resuscitation, and Feeding of Detainecs
with Weight Loss

***Note: These are gnly Guidelines. Clinieal presentation of the patieat will
determine the individualized patient plan of care prescribed by the Credentialed
Medical Provider! ***

Once a detainee with weight loss meets the criteria for enteral feeding, the following
protocol may be initiated, If clinically indicated, after initial [V fluid resuscitation, the
SMC may initiate intermittent or continuous enteral feedings of the detainee. In the
event of multiple detainees with weight loss, isolating patients from each other is vital to

ire-vent them from ach{e\'ini solidarity and coercini other detainees 1o also lose weiiht.

initial IV fluid resuscitation lasting approximately 24 hours can occur in the Detention
Hospital, Afterwards, the detainee should be transferred back to the camps to begin
enteral feeding in an environment of single cel) operations,

L. Hospital Day #1: Admit to the Detention Hospital

Assess vital signs upon admission and periodically asg clinically indicated thereafter.
Assess need for fluid resuscitation, -

If not drawn vecently, consider obtaining a complete blood count (CBQC), basic metabolic
panel, calcium (Ca*™), magnesium (Mg"™"), phosphorous (phos), and creatine kinase (CK).

Consider a 12 lead EKG upon admission,

The detainee’s weight should be obtained and recorded upon admission and daily
thereafler, unless a lesser frequency is clinically indicated,

When fluid resuscitation is medically indicated, it should begin with a 1-2 liter
intravenous (I'V) bolus of (isotonic crystalioid) normal saline or Ringer’s Lactate, The
amount of the [V bolus will be decided after reviewing the detainee’s medical history for
any co-morbid diseases.

Thiamine 100 mg [V one time dose, administered prior o giving any Dextrose or Ds
may be ordered and administered in the clinic

Follow with standard IV fluid hydration formulation: one liter of D5 ¥4 normal saline
with 20 mEq KCL, one vial of (water soluble) MVI, 500 mg of magnesium sulfate, one
vial of trace elements, and | mg of folie acid, Run the [V fluid @ 100 mi/hr for 10 hoars,
Oral supplements with potassium phosphate, magnesium oxide, folate, and multivitamin
may be substituted if the patient will take by mouth,

Enclosure (5)
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Onee the TV isotonic crystalloid rehydration fluid has infused, administer maintenance

fluids of Dy Y2 hormal saline with 20 mEi KCL ia) 100 ml/hr,

PRN medications

1) Glucose, 30 grams (Dsg, 1 amp) 1V if blood sugar < 60 and detainee lethargic or
unresponsive.

2) Tylenol 650mg PO Q ¢ hrs PRN pain, headache.

3y Mylanta 15-30 ml PO Q 4 hrs PRN indigestion, heartburn,

IL. Hospital Days #2 apd #3; Inmitiaton of Enteral Nutrition

Proceed with enteral feeding tube placement and feeding as per Enclosure (6) using an 8
to 12 French feeding tube.

When the patient is at high risk for refeeding syndrome, consider ordering the following
labs on days 2-4 of enteral feeding: basic metabolic pancl, calcium, magnesium,
phosphorus,

Intermittent Enteral Nwtrition

If patient is clinically stable, nutritional supplementation can usually be provided via
intermittent feedings.

This is usually accomplished using a daily or twice daily schedule with an appropriate
quantity of the daily calories being delivered at each feeding. If enteral feeding is

initiated via the intermittent method. titrate to goal gradually over several days to
decrease the risk of refeeding syndrome.

Medical restraints (e.g. chair restraint system) should be used for the safety of the
detainee, medical staff, and guard.

The recommended requirements to maintain intermittent feedings instead of continuously
are as follows:

2) Four cans of Pulmocare, Jevity 1.5 Col, TwoCal FIN, or equivalent nutritional
supplement.

Enclosure (5)
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3) Labs as needed to validale normal electrolyte status.

4) Stable clinical condition,

II. Discharge from Detention Hospital: Detainee Moves to Feeding Location

Once the detainee is medically stable the Medical provider will determine when the
detainee can be discharged from the Detention Hospital and transferred to the feeding
location in the camps, Prior to leaving the DH, the detainee’s feeding tube will be
removed. Medical staff shall deteymine the minimum number of enteral feedings
necessary to meet the detainee’s required nutritional needs.

Management of Enterally Fed Detainees Who Have Resolution of Their Weight Loss

The medical staff will manage these individuals to avoid complications associated with
the resumption of oral nutrition.

the attending physician
deems it to be medically appropriate, enteral feeding will be discontinued and oral self-
feeding by the detainee shall resume.

Resumption of Oral Nutrition Includes the Following Strategies

a. Offer the dewainee his choice of available standard detainee meals.

b. Monitor the detainee for evidence of refeeding syndrome, often characterized by
decreased serum phosphorus, magnesium, and potassium levels and peripheral
edema.

c.
the SMQ deems it medically

appropriate, the detainee can usuaily be removed from the weight loss list.
Enteral feeding shall resume at any point it becomes medically necessary in
accordance with this SOP.

e

Resolved Weight Loss Follow-up Care

a. A medical provider will perform a complete medical evaluation on all prior

enterally fed detainges within approximately 2 weeks after resumption of a
regular diet, This medical evaluation will include vital s signs, weight, physical

el il ANNA AR YAy A d Yy LAY -TIATEN “ALS S0t

examination, and labs if ¢linically indicated,

b. Prior enterally fed detainees found to have ongoing medical needs or exhibit signs
and symploms associated with re-feeding syndrome will have {ollow up visits as
medically indicated.

¢. A member of the medieal staff will counse! the detainee regarding the health risks
associated with further weight loss,
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d. The medical provider may consider submitting a consult request to NH GTMO
nutritionist for optimal diet evaluation and planning

Management of Common Electrolyte Deficiencies

Hypokalemia - Replace potassium with KCL clixir/tablets, 10 milliequivalents for every
0.1 mEq/L below the normal value of 4.0 in the detainee's serum. For example, ila
detainee has a serum potassium of 3.4 mEq/L, 60 milliequivalents of KCL elixir/tablets
should be ordered.

Hypomagnesaemia — Replace with magnesium oxide. Crush four 400 mg tablets
(approximately 960 mg of bioavailable magnesium) and mix in water before adding to
enteral solution. Continue daily until normal serum Mg™ level is confirmed by lab draw,
Oral magnesium may cause diarrhea, Alternatively for severe hypomagnesaemia, 1-2
grams of magnesium sulfate may be infused intravenously over 30 minutes,

Hypophosphatemia ~ Replace with 4 packets of K-phos daily (total of 1000 mg of
phosphorus, 1112 mg of potassium, and 656 mg of sodium daily) until normal serum
phasphorus level is confirmed by lab draw. Alternatively, for severe hypophosphatemia,
5 mmol of sodium phosphate mixed in 250 ml of 4 NS may be given over 4-6 hours,
Usually, this is repeated for a total of 4-8 doses.
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Nursiag Staff Clinical Procedure Checklist for Tntermittent Enteral Feediag of

Detainces with Weight Loss

NOTE: [F THE RN OR HM FEELS THEY ARE IN ANY DANGER OF PERSONAL
HARM DURING AN ENTERAL FEED, THEY ARE TO WITHDRAW FROM THE
SITUATION AND IMMEDIATELY INFORM THE GUARDS OF THEIR
CONCERNS.

I. Preparation for Enteral Feeding:

0
D
O

0
0

Vorify Provider's Orders.
Confirm detainee was offered an oral, liquid meal.

Preﬁare feeding solution according to Provider's Orders [ EGcTccNuNEEE

Clearly mark enteral teeding reservoir bag with detainee’s 1SN and date.

Note: if the detainee must be enterally fed in a hospital bed or on a gumney,
ensure head of bed is elevated 45 degrees

Direct the guards to wash the detainees hands if they are soiled with feces or other
bodily substances.

Obtain a new enteral feeding tube.

Initiale medical monitaring of detainee: assess vital signs, circulation,
discomfort.

Initiate Enteral Feed Nursing Nole.

I, Initiate Enteral Feeding:

D

Perform Enteral Feeding Time Out, at leas Il JMG Staff members panticipate.

The Registered Nurse will place the feeding tube in the stomach as follows:

D

ogao

Prepare feeding tube with viscous lidocaine, olive oil, or sterite surgical lubricant
according to the detaince’s choice,
Offer the detainee topical anesthesia (viscous lidocaine) to the affected nosiril,
Gently pass the feeding tube via the nasal passage into the stomach.
If required to reduce head and jaw motion during insertion of the EF tube:
o While the detainee is seated and appropriately testrained in the feeding
chair | guard will position themselves behind the detainee and hold the

delainee’s head in the midling position,
o —

LM% o§ R hERETEE XU LU TS
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0 [fadctainee is atiempting to bite or chew the tube, the RN will ask the detainee to
open his mouth for a visual confirmation that the tube is inlact. |If the detainee
refuses, the RN shall immediately remove the tube, inspect it for damage, and re-
insert it to accomplish the EF,

Confirmation of Feeding Tube Placement: MG Staff Members, including at
least JJll Registered Nurse, will confirm proper tube placement as follows:

O Insert 10 mLs of air into the 1be as a MG stalf member auscultates the
stomach,

0 Auscultate the stomach while the JJIllIMG member inserts 10 mLs of air into
the stormach.

0 Simultaneous auscultation is permissible as long as VMG members are able 1o
independently confirm (ube placement,

[T Insert 10 mL test dose of water, aspirate, observe for relurn of stomach fluid,

D Ifthere is any doubt about correct tube placement, remove the feeding tube,

Following confirmation of tube placement, continue with the following steps:
0 Tape the feeding tube to the detainee’s nose and forehead,

0 Connect the feeding tube 1o the reservoir bag.

O Beginthe feed flow, adjust the raie to the detainee's condition and tolerance.

NI During Enteral Feeding:

d Ensure a Hospital Corpsman is present with the detainee and observing the
detajnee’s condition and tolerance of the feed continuously throughout the entire
adnminjsiration of the enteral feed procedure.

O Reporl any detainee threats of physical assault or exposure to bady fluids to the
guard staff inunediately,

O The detainee is not to be in the restraint chair for more than two hours.

IV. RN Assesgment and Intervention:
0  Assess detainee for nausea: i present, ofter PRN medication as ordered,
O Assess detainee for pain to abdomen, observe for distention; slow rate until
coraplaint of pain is resolved.

V. Complerion of Enteral Feeding:

Once feeding is complete, gently remove the feeding tube.

Assess detainee for nausea, discomfort,

Complete Enteral Feed Nursing Note.

Document number of calories administered via enteral feeding on the Enteral
Feed Nursing Note and Weight Loss Medical Flow Shect.

ooDod
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O Flush the enteral feed reservoir bag with at least 300 mL of tap water or until
clean. The reservoir may be used again for the same detainee on the same day,
Dispose of the reservoir bag at the end of the day.

0 Following completion of enteral feeding, the guard force will return the detainee
to cell and observe his status,

V1. Detainee Biting of Enteral Feed Tube:

A detainee undergoing enteral feeding (EF) may attempt to bite and swallow the feeding
tube, requiring serial exarns, ongoing medical care, and possibie removal of the tube via
an EGD procedure. I[dentification of these detainees and management of the EF tube will
assist the RN in reducing the incidence of this event. The following guidance is provided:

0O When the detainee attempts to bite or chew the tube, the RN will direct the
detainee 1o open his mouth for a visual confirmation that the tube is intact,

o [fthe detainee refuses, the RN shall immediately remove the tube, inspect
it for damage, and re-insert it to accomplish the EF following enteral
feeding tube insertion guidelines outlined in this SOP,

0 When the detainee positions the tube between his teeth, the nurse will;

o Simultaneously turn off feed and stabilize the proximal end of the tube,

o Direct the guard staff to stabilize detainee’s head in the midline position,

o Maintain traction on the proximal end of the tube until the detainee
releases the tube from between his teeth. This may take considerable time.

o Remove the tube from the detainee’s nose,

O For detainees who continually attempt to bite the tube, the RN will direct guard
staff to maintain 1:1 visual monitoring of detainee during E¥ sessjons.

Vi, JMG Staff Responses to Detainee:

O Detainee directs a change to EF contents or order of contents:
Respond: “This is the formula that the doctor has ordered for your
nutritional requirements. I am not permitted to make any changes to the
order.”

D Detainee demands to speak to the doctor:
Respond: “I will write a note in your chart for the doctor”

0 Detainee directs the nurse to place him in a particular location during EF:
Respond: *That decision is made by the guards,”

VIil. Quality Improvement Strategies

0 The IMG Quality Managerient Nurse, in collaboration with SMO, SNE and the
Medical QICs will implement performance measures to identify performance
benchmarks and gaps in implementing the JIMG Enteral Feeding process.
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0 Measurements will be structured to identify gaps in performance and develop
stralegies to reduce those gaps and maximize enteral feeding effecliveness and
efficiency.

O The JMG Quality Management Nurse will collaborate with the JMG Training
Officer to structure training sessions as needed to maximize enteral feeding
program outcomes.

T Performance measures may include any of the following:

o Hospital Corpsman or Registered Nurse present (o directly observe detainee
during entire administration of entera) feed,

o All results for labs ordered during Weight Loss Medical Evaluation are in
chart.

o Post Weight Loss Medical Evaluation completed within 2 weeks and in chart.

o Detention Hospital admission weight obtained, listed in ¢hart,

o Thiamine (PO or IV) administered before Dextrose or D5 for new long-term
fasters.

o Detainee not in restraint feeding chair longer than 2 hours,

o Enteral feed Nursing Note is complete, signed by RN and in chart,

o Enteral feeding tube placement confirmed by lJMG staff, including at least l
RN,

o Enteral Feed Reservoir bag is clearly marked with detainee’s [SN and date,

o Detainec is fed with a new enteral feeding tube each time.

o Form: Refusal 10 Accept Food or Walter/Fluids as Medical Treatment
completed and in chart,

o Form: Approval Authority for Initiation of involuniary Enteral Feeding
completed and in chart.
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ENTERAL FEED NURSING Nf}"i’f

ISN: ; AN/PM @ Date;

| Detainen placed in restratuig/restraint chair by guard stull for entoral feeding procedure.

TNETTAL ASBESSMENT/VITAL SIGNS

Cretainee required Foreed Cel! Extraction to restraing chairfgumey or © Detsinee ambulated 1o [sed chair/gimey.
Betaince placed in clmlrzgu oy 8t .
Drsmes refused vial signs rt o Tong-term fasters onl},)

» Vital Signs T HR JORR BB OZwat % Weight CPuises WiNL % @
C Dewinee denses lmmanwmmrw T Detainew denies pakn
- ':)1];&""

PROCEDURE NOTE: INSERTION OF FEEDING TUBE

" Entera! Feeding Time Out performed with [ Feed Team menibers,
Waing:  olive it T22% viscous Hdocamme 77 sterrle lubricant, an [IU8Fr L0V enteral leeding tube was
mseried in the
| Right © Lef nostril using standard nursing procedure.
T Plucersent in stomach was »JJI%{{FT#%LLI by mr dmr'ultmun by lJMh stafl Car least l B3 aned west dose with 10m| water.
Type of Wutritional solutiom: U Pulmocare DiEnsure * “other _ amountt  ml cabir

CAddives  semerml CiMeO  mg CThiamine, mg K-Phos  mg | Muliviamin X 1Y
 Cther,

TEnteral Teedting indtiated i

ASSESEMENT DURING ENTERAL FEEDING

- Clreulntion gasessed using al least ong of the follovedng every 15 minutes whle restrained:

',—' Mo skin discoloration noted  UiNe edema noted & I‘”. s¢ Rave/Rbyth WNL . Capiblary Refll Time <3 seconds

Complaims Complications during feed: 120 Nope 10 Gther

TPOST ENTERAL FEEDING ASSLSSMENT

- Enteral Feeding completed and Enteral Peeding Tube removed at
C Deainee’s sondition post enteral Teed:

denies pain © Detainee denies pavsea/vomiling Mo njury/compizint noted
ygbaint noted. Descrber

" Detainge

ician notified {If applieablel Name: _ e —
Restraints released at wod detpines relenset! to puard stalf
— Detainee required Forced Cell Extraction back to cedl QR - Daainee ambulated back o cell,
HMAEN pote:
f o
FM slgnadyre: Dt/ Time;
. RN sipnaiure Drate/ Tl

5 B 5 ) &

% EEEEE { RS

af
wed
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MEDICAL EQUATIONS, CALCULATHONS AND WEIGHT FORMULAS

Determination of Energy Requirements: TOTAL CALORIE PER KILOURAM METHOR

. Keallkg

20

SBtarvation Venlilated, Intensive Care Uit

5

| Amhulatory Maintenance 25-35
! Malrgtidion Moderate Stess S35
| Bavers Injunes! Stress 3646

HARRIS ~BENEDICT EQUATION:

Men (healidayy = [66 47 « (175 w weght {kg)) < {5 x height form )y — (6.7 % aged]

factnr

= Aatlvlty Description i Pacier Stress Destription .
Chdr or besd bownd L3 BER Blentive surgees F-T1x BRE
Suied wark with Hittle mgrversent ted o~ L3 % BEE huhiple et b4 3 BEE
Sowned weork with lathe siremunss felsure LG L7 2 BEE Spwere infugtion F%-1.648R0
setivi
Stunding work LE- 1.9 x HEE Peitoniks Lh w125 5 BEE
Sireruses wirk of aldy active letrore 3 - 24 ¢ BEE Mudtprlenong bune P80 BEE

woachvity {Belor % stress

Paetoe

Rrochares
Irfention with trawmg

weLivity
30— 60 pumstas strenuous lisure
activity 4 ~ & dimewweek

23~ 27 x BER

Sepuis

Clesl hesd injury
nges

Fhurns

Peyur

Determination of Protein Regulrements:

“Renal Eature/Dyaiunciion

Conditiorn Gramadkgiday

06— 08 (4D gram ming

| Dhalysg

Parents (modeiate slrass) $ 12

HT

Dalysis Posends (hgh siress)

et Fathured G
He-fenting Symhome

Mullipte fraum B ERR
- Galabalam 1.8 =2
| Foslan L R
e F Y Y i s 7
%% 4 EBil YT FE % 7

CARE NO5 Uive Now Dd-gved (94

&% BEE (per 10 w3V

Engﬁﬂﬂuﬂf ((’@)
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Determination of Fluid Requirements:

Free Watar Roquirement
1" 10 kg 100 ml/kg

2""' 10 kg 50 mL/kg
Each kg »20 kg 20 mL/kg (<50 years)

15 mUJKg (>50 years)
Mathod 2 ~ Age
Yaoung Athletle Aduit 40 mlJkg
Most Adults 36 mlfkg
Eldedy Adults 30 mlkg
Mathed 3 ~ Energy Expenditure

1 mlJkeal energy expenditure

Sourges:

|. Gouschlich, M, el al. The Science and Praciice of Nuirition Suppart: A Case~Based Care Crurriculum, lowa; Kendall/Hunt
Publishing Company: 2001,

2. Grent A and DeHoog S, AMutrinen Assessmemt and Swppor(. 4th ed.. Seallle: Northgate Statfon: 1991,

3. Klein § et al: Nutrition Support in Clinical Praciice: Review of Published Dota and Recommendations for Fusiry Reseurch
Directian. JPEN, 21:133-135, 1997,

4. Shikora S. et al. Nutrtianal Cansiderations in the Intensive Care Unit. lows: Kendall/Hunt Publishing Company: 2002,

3. Shramis 1P ed, Nuwrition Suppart Dietetics Core Curriculum, 2nd od. Rockyille, MD: American Sosiety of Parenticral and
Epteral Nutrilion: 1993,

6. Skipper A: Nurition Suppert Policies, Procedures, Forms, and Eormulus.

Aspen Publishers, Inc, 1995,

7. The American Dictetic Asxociation. Manual of Climieal Dieretics, fifth edirion. American Dietelic Association, Chieago,
1996,

8. Zaloga. GP. Nutrition in Critical Care, 81, Lovis: Mosby: 1999
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JIHAD) DHIAB,
Petitioner, Civil Action No. 05-CV-1457 (GK)

V.
e Lt I vA L o ey

BARACK H. OBAMA, et al.,

Respondents.

RESPONDENTS’ OPPOSITION TO PETITIONER'S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 3
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Department ol Delense

INSTRUCTION

MNUMBER 2310 08E
Jume &, 2006

SUBIECT. Medical Prograis Support for Demmnee Onerations

References {ad  Assistan Secretary of Defense (Fealth Alfairs: Memworasehin, “Medazal
Pregraw Priaciples and Procedioes for the Protection and Treatment of
Petainees i the Oratady of the Avmed Forees of the United States,” Juze 3 !

{(heveby canceled) |

(b} Dol Diveetive S108.77 Dol Law of War Prograwy.” Decenmbe: 9, 1958
(e} Dob Directive 2310.01E, " The Do) Detmmer Progran.” August 18 19594 ' ‘{

wsder 1evision

iy DeD Drective 3301 “Axswiant Secretay of Nefense for Health affags
{ASDHAN” May 27, 1994

{2} theough {k) see Eaclosure |

L PLIRPOSE
Tl Insfracton
1.1, Resscues Reference {a) s a Dol lsbuchion.

.2, Establishes policy and assigns responsibility, cousistent with References (b} throwgh (d},

Doty Divective 3115 09, aud Section 1407 ol the Detames Treatment Act of 2008 {References {e)
and () for wedical program support for defaivee operations.

s the responsibidity of health care prrsounel 1o protect wxd teeat. 1 the contest
of & professional freahment relanonshiy and estabhished prinesples of wedieal pr

detamees o the convol of the Arued Forces durivg woitary operations. This
woniess of war, retaioed personoel. civilian bweiees, and arher detawees.

chee, all

melndes enevy

2. APPLICABILITY AND SCOPE

Thus lustruction applies 1o the Office o the Secvetory of Delense. the Mabitary Depariments, e
Chawwsan of the Jowt Chiefs of S1afll the Combaiag Commmands. the Office of the Tuspector
Geaeral of the Departuent of Deleuse. the Defense Agencies, the Doy Field Activiries, and atl

UNCLASSIFIED//FOR PUBLIC RELEASE



Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 90 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

DoDI 2310.08E, June 6, 2006

other organizational entities in the Department of Defense (hereafter referved to collectively as
the Dol Components™).

3. DEFINITIONS

3.1. Behavioral Science Consaltants (BSCs). Health care personnel qualified in behavioral
sciences who are assigned exclusively to provide consultative services to support authorized law
enforcement or intelligence activities (similar to behavioral science unit personnel of a law
enforcement organization or forensic psychology or clinical social work practitioners supporting
the criminal justice, parole. or corrections systems).

3.2, Detainee, The definition in Reference (¢) applies to this lnstruction.

3.3. Health Care Personnel. Anindividual who has received special training or education in
a health-related field and who performs services in or for the Department of Defengse in that field.
A health-related field may include administration, direct provision of patient care, or ancillary or
other support services, Health care personnel include, but are not limiled to, individuals
licensed, certified, or registered by a govemment agency or professional organization to provide
specific health services. Health eare personnel covered by this Instruction include those assigned
as BSCs and also include members of the Uniformed Services, civilian employees, and
contractor personnel in a health-related field acting in support of any Do Component.

4, POLICY
[t is Do policy that:

4.1. Basic Principles. Health care personnel (particularly physicians) perform their duties
consistent with the following principles.

. 4.1.1. Health care personnel have a duty in all matters affecting the physical and mental
health of detainees to perform, encourage, and supporr, directly and indirectly, actions to uphold
the humane {reatment of detainees and to ensure that no individual in the custody or under the
physical control of the Department of Defense, regardiess of nationality or physical location,
shall be subject to cruel, inhuman, or degrading treatnient or punishment, in accordance with and
as defined in U.S. law.

4.1.2, Health care personnel charged with the medical care of detainees have a duty (o
protect detainees’ physical and mental health and provide dppropriate treatiment for disease. To
the extent practicable, treatment of detainees should be guided by professional judgments and
standards similar to those applied to personnel of the U.S, Armed Forces,

4.1.3. Health care personnel shall not be involved in any professional provider-patient
treatment relationship with detainees the purpose of which is not solely to evaluate, protect, or
improve their physical and mental health.
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4.1.4. Health care personnel, whether or not in a professional provider-patient treatment
relationship, shall not apply their knowledge and skills in a manner that is not in accordance with
applicable law or the standards set forth in Reference (¢).

4.1.5. Health care personnel shall not certify, or participate in the certification of, the
fitness of detainees for any form of treatment or punishment that is not in accordance with
applicable law. or participate in any way in the administration of any such treatment or
punishment.

4.1.6. Health care personnel shall not participate in any procedure for applying physical
restraints to the person of a detainee unless such a procedure is determined to be necessary for
the proteetion of the physical or mental health or the safety of the detainee, or necessary for the
protection of other detainees or those treating, guarding, or otherwise interacting with them,
Such restraints, if used. shall be applied in a safe and professional manner,

4.2, Medical Records. Accurate and complele medical records on all detainees shall be
created and maintained, Medical records must be maintained for all medical encounters, whether
in fixed facilities or through medical personnel in the field.

4.3, Trealment Purpose. Health care personnel engaged in a professional provider-patient
treatment relationship with delainees shall not participate in detainee-related activities for
purposes other than health care. Such health care personnel shall nol actively solicit information
from detainees for other than health care purposes. Health care personnel engaged in non-
treatiment activitics, such as forensic psychology, behavioral science consultation, forensic
pathology, or similar diseiplines, shall not engage in any professional provider-patient treatment
relationship with detainees (except in emergency circumstances in which no other health care
providers can respond adequately to save life or prevent permanent impairment).

4.4, Medical Information, Health care personnel shall safeguard patient confidences and
privacy wilhin the constraints of the law. Under U.S. and international law and applicable
medical practice standards, there is no absolute confidentiality of medical information for any
person. Detainees shall not be given cause to have incorrect expectations of privacy or
confidentiality regarding their medical records and communications. However, whenever
patient-specitic medical information concerning delainees is disclosed for purposes other than
treatment, health care personnel shall record the details of such disclosure, including the specitic
information disclosed, the person to whom it was disclosed, the purpose of the disclosure, and
the name of the medical unit cominander (or other designated senior medical activity officer)
approving the disclosure. Similar (o legal standards applicable to U.S. citizens, permissible
purposes include preventing harm to any person, maintaining public health and order in detention
facilities, and any lawful law enforcement. intelligence, or national security-related activity,

4.4.1. When the medical unit commander (or other designaled senior medical activity
officer) suspects the medical information to be disclosed may be imisused, or if there is a
disagreement between such medical activity officer and a senior officer requesting disclosure,
the medical activity officer shall seek a senior comnmand determination on the propriety of the
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disclosure or actions to ensure the use of the information will be consistent with applicable
standards,

4.4.2, Consistent with applicable command procedures, International Committee of the
Red Cross physicians shall be given access to review medical records of detainees during visits
to detention facilities.

4.5, Reportable [ncident Requirements, Any health care personnel who in the course of a
lreatment relationship or in any other way observes or suspecls a possible violation of applicable
standards, including those presceribed in References (h), (¢), and (e), for the protection of
detainees shall report those circumstances to the chain of command. Health cace personnel who
believe such a report has not been acted upon properly should also report the circuimstances to
the medical program leadership, inctuding the Command Surgeon or Military Department
specialty consultant. Officials in the medical program leadership may inform the Joint Staff
Surgeon or Surgeon General concerned, who then may seek senior command review of the
circumstances presented. Other reporting mechanisms, such as the Inspeclor General, criminal
investigation organizations, or Judge Advocates, also may be used.

4.5.1. Health care personnel involved in clinical practice activities shall make a writtcn
record of all reports of suspected or alleged violations in a reportable incident log maintained by
the medical unit commander or other designated senior medical activity officer.

4,5.2. Health care personnel carrying out BSC functions under Enclosure 2 shall also
comply fully with the reportable incident requirements of paragraph 4.5, They shall make a
writlen record of all reports ot suspected or alleged violations in a reportable incident log
maintained by the detention facility comvmander or other designated senior officer,

4.6. Training. The Secretaries of the Military Departments and, as appropriate, Combatant
Commanders shall ensure health care personnel involved in the trealment of detainees or other
detainee matters receive appropriate training on applicable policies and procedures regarding the
care and treatment of detainees. This training shall include at least the following elements:

4.6.1. A basic level ol training for all military health care personne! who may be
deployed in support of military operations and whose duties may involve support of detainee
operations or contact with detainees. The overall purpose of this training is to ensure a working
knowledge and understanding of the requirements and standards for dealing with health care of
detainees,

4.6.2. Periodic provision of refresher training consistent with the basic level of training.

4.6.3, Additional training for health care personnel assigned to support detainee
operations, commensurate with their duties,

4.7, Consent for Medical Treatment or Intervention. In general, health care will be provided
with the consent of the detainee. To the extent practicable, standards and procedures for
obtaining consent will be consistent with those applicable to consent from other patients.
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Standard exceptions for lifesaving emergency medical care provided to a paticnt incapable of
providing consent or for care necessary 1o protect public health, such as to prevent the spread of
communicable diseases, shall apply.

4.7.1. Inthe case of a hunger strike, attempted suicide, or other attempred serious self-
harm. medical treatment or intervention may be directed without the consen( of the detainee to
prevent death or serious harm. Such action must be based on a medical detcrmination that
immediate trcatment or intervention is necessary to prevent death or serious harm, and, in
addition, must be approved by the commanding officer of the detention facility or other
designaled sentor officer responsible for detainee operations.

4.7.2, Involuntary treatment or intervention under subparagraph 4.7.1. in a detention
facility must be preceded by a thorough medical and mental health evaluation of the delainee and
counseling concerning the risks of refusing consent, Such treatment or intervention shall be
carried out in a medically appropriate manner, under standards similar to those applied to
personnel of the U.S. Armed Forces.

4.7.3. Detention facilily procedures for dealing with cases in which involuntary
treatment may be necessary (o prevent death or serious harm shall be developed with
consideralion of procedures established by Title 28, Code of Federal Regulations, Part 549
(Reference (g)).

4.8. Role of the Armed Forces Medical Examiner (AFME) in Death Investigations. As
required by (he Secretary of Defense Memorandum dated June 9, 2004 (Reference (h)), it'a
detainee dies, the commander of the facility (or if the death did not occur in a facility, the
commander of the unit that exercised control over the individual) shall immediately report the
death to the cognizant Military Criminal Investigation Organization (MCIO). The MCIQ shall
contact the Office of the AFME, which shall, consistent with Reference (h), Section 1471 ol title
10, United States Code, and DoD) Instruction 5154,30 (References (1) and (j)), delermine whether
an autopsy will be performed. The body will be handled as directed by the Office of the AFME.
The determination of the cause and manner of death will be the sole responsibility of the AFME
or other physician designated by the AFME,

4.9. Health Care Personnel Management. As a matier of personnel management policy,
except as provided in this paragraph, health care personne)’s support of detainee operations is
limited only to providing health care scrvices in a professional providcr-patient treatment
relationship in approved clinical seftings, conducting disease prevention and other approved
public health activities, advising proper command authorities regarding the health status of
detainees, and providing direct support for these activities. Medical personnel shall not be used

to supervise, conduel, or direct interrogalions. Health care personne! assigned as, or providing

direct support to, BSCs, consistent with Enclosure 2, or AFME personne), are the only
authorized exceptions 1o this paragraph, The Assistant Sccretary of Defensce for Health Affairs
(ASD(HA)). or designee, must approve any other exceptions (o this paragraph,

4.10. BSCs. Standurds and procedures for BSCs are established in Enclosure 2.

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 94 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

DoDI 2310.08E, June 6, 2006

4.11, Effect on Legal Obligations. Nothing in this Instruction may be construed to alter any
legal obligations of health care personnel under applicable Jaw,

5. RESPONSIBILITIES

5.1, The ASD(HA), under the Under Secretary of Defense for Personnel and Readiness,
shall:

5,1.1. Supervise implermentation of this Instruction and provide supplementary direction,
as necessary.

5.1.2. Coordinate with the Chairman of the Joint Chiefs of Staff, the Under Secretary of
Defense for Policy, the Under Secretary of Defense for Intelligence, the General Counsel of the
Department of Defense, the Secretary of the Army as Executive Agent for administration of
detainee operations policy under Reference (¢), and, as appropriate, with other Heads of DoD
Components regarding activities under this Instruction.

5.2, The Secrctaries df the Military Departiments shall:

5.2.1. Implement training programs consistent with paragraph 4.6,

5.2.2. Ensure health care personnel assigned to duties as BSCs have been appropriately
trained, consistent with the standards and procedures in Enclosure 2.

5.2.3. In assigning health care personnel to duties as BSCs under Enclosure 2, allow
health care personnel to volunteer for the assignment, to the extent practicable and consistent
with mission requirements.’

5.2.4. Establish systems and procedures to ensure the ability of all health care personnel
to comply with all requirements of this Instruction and any additional implementing guidance,

5.3. The Secretary of the Army. as Executive Agent, consistent with DoD Directive 5101.1
(Reference (k)), for administration of detainee operations policy under Reference (c¢), shall
establish training and certitication standards for the training required by paragraph 4.6.

5.4. The Commanders of the Combatant Commands through the Chairman of the Joint
Chiefs of Staff, shall plan for, execute, and oversee medical program support for detainee
operations within their respective commands in accordance with this Instruciion,
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6. EFFECTIVE DATE.

This Instruction is effective immediately.

M%MM%

William Winkenwerder, Jr
Assistant Secretary of Defenve (Health A fMairs)

Enclosures — 2
Fl. References, continued
E2. Standards and Procedures for BSCs
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El. ENCLOSURE |

REFERENCES, continued

DaoD Directive 3115.09, “DoD Intelligence Interragations, Detainee Debriefings, and
Tactical Questioning,” November 3, 2005

Section 1403 of the Detainee Treatment Act of 2005, Pub. L. No. 109-163, Tiile X1V

Title 28, Code of Federal Regulations, Part 549, Subpart E, “Hunger Strikes, Inmate,”
current edition

Secretary of Defense Memorandum, “Procedures for Investigation inlo Deaths of Detainces
in the Custody of the Armed Forces of the United States,” June 9, 2004

Section 1471 of title 10, United States Code

DoD Insmruction 5154.30, “Armed Forces Institute of Pathology Operations,” March 18,
2003

DoD Directive 5101.1, “DoD Executive Agent,” September 3, 2002

8 ENCLOSURE |
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E2. ENCLOSURE 2

STANDARDS AND PROCEDURES FOR BSCs

E2.1. BSCs are authorized to make psychological assessments of Lhe character, personality,
social interactions, and ather behavioral characteristics of detainees, including interrogation
subjects, and, based on such assessments, advise authorized personnel performing lawful
interrogations and other lawful detainee operations, including intelligence activities and law
enforcement. They employ their professional fraining nol in a provider-patient relationship, but
in relation to a person who is the subject of a lawful governmental inquiry, assessment,
investigation, inlerrogation, adjudication, or other proper action. Requirements in this
Instruction applicable to BSCs are also applicable to other health care personnel providing direct
support to BSCs.

E2.1.1. BSCs may provide advice concerning interrogations of detainees when the
interrogations are fully in accordance with applicable law and properly issued interrogation
instructions.

£2.1.2. BSCs may observe, but shall not conduct or direct, interrogations,

£2.1.3. BSCsmay provide training for interrogators in listening and communications
techniques and skills and on results of studies and assessments concerning safe and effective
interrogation methods and potential effects of cultural and ethnic characteristics of subjects of
interrogation,

£2.1.4. BSCs may advise command authorities on detention facility environment,
organization and functions, ways to improve delainee operations, and compliance with
applicable standards concerning delainee operations,

E2.1.5. BSCs may advise command authorities responsible for determinations of relcase or
continued detention of detainees of assessments concerning the likelihood that a detainee will, if
released, engage in terrorist, illegal. combatant, or similar activilies against the interests of the
United States.

E2.1.6. BSCs shall not support interrogations that are not in accordance with applicable law.

E2.1.7. BSCs shall not use or facilitate directly or indirectly the use of physical or mental
health informaltion regarding any detainee in a manner that would result in inhumane treatment
or not be in accordance with applicahle law.

£2.1.8. To ensure that detainees do not obtain the mistaken impression that health care
personnet engaged in clinical care of detainees are also assisting in interrogations, BSCs shall not
allow themselves to be identified to detainees as health care providers. BSCs shall not provide
medical care for staff or detainees (excepl in emetgency circumstances in which no ather health
care providers can respond adequately 1o save live or prevent permanent impairment). BSCs

9 ENCLOSURE 2
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shall not provide training in first aid, sanitation, or other health matters. Absent compelling
circumstances requiring an exception to the rule, health care personnel shall not within a three-
year period serve in the same location both in a clinical function position and as a BSC.

E2.1.9. BSCs shall not provide medical screening (which is a health care function) to
detainees, nor act as medical monitors during interrogatian,

E2.1.10. BSCs may consult at any time with the psychology or other applicable specialty
consultant designated by the Surgeon General concerned for this purpuse vegarding the roles and
responsibilities of BSCs and procedures for reporting instances of suspected noncompliance with
standards applicable to detainee operations.

E2.2. As a matter of professional personncl management, physicians are not ordinarily assigned
duties as BSCs, but may be so assigned, wilh the approval of ASD(HA), in ¢ircumstances when
qualified psychologists are unable or unavailable (o meet critical mission needs.

10 ENCLOSURE 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JTHAD) DHIAB,
Petitioner, Civil Action No. 05-CV-1457 (GK)

V.

BARACK H. OBAMA, et al,,

Respondents,

RESPONDENTS’ OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 4

L L/ VNN \Jl_/gl_t A ust?\ﬂ‘ 1 A\ } DU LLALL T Y AL VLT IN

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 100 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

INTHE UNITED §TATES DISTRICT COURT
FOR THE DISTRICT OR COLUMBILA

MOHAMMED AlL-ADAIL et al,
Petitioners/Plaintifis,

V. Civil Action No:05-280 (GX)

GEORGE W, BUSH, el al,,

Respondents.

SUPPLEMENTAL DECLARATION

Pursuant to 28 LLS.C. § 1746, T, JAY W. HOOD, hereby stare that, to the best of my knowledge,

information, and behef, the following is frue, accurale, and correct:

L. As stated in my previous declaration, | aro a Major General in the United States Army, with
30 years of active duty service. [ cwrenuly serve as Commander, Joint Task Force-CGuantanamo,
Guantanamo Bay, Cuba (JTF-GTMQO). [ have served 1n that position since March 2004, [TF-
GTMO conducls detention and interroyation operations in support o the Global War on
Terrarism, coordinales and tmplements detaince scresning operations, and supports law
cnforcement and war ¢ritaes nvestigations. Qur detention mission is conducted in a humane
mavnec that protects the security of both detainees and JTF personnel al Guantanano Bay. [n
my capacity as Commander, [ ani responsible l“oﬁ all aspects of JTE-GTMO operations, The
mformation contained in this declaration is based on my personal knowledge or inforination
supplied (0 me in my official tapucity, My aim in this declaration is o more clearly lay out the

rationale for the enteral feeding procedures we are using, provide additional background

1
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concerming our etfarts to ensure delainees in our charge, including Mr, Bawazir, were not able to
comunit suicide or do serious harm ta themselves throughout the hunger strike, and provide
specific information with regard to Mr. Bawazir's carc and treatment. No defainee at

Guantanamo Bay has died due to the hunger strike or otherwise,

2. Torture, abuse, or mistreatment ol any kind, of detainees in our custody at Guantanamo Bay,
by any member of the Joim Task Force, is not condoned or tolerated in any way, The men in our
custody are treated bumanely and held in 4 safe, secure environment. The securily force and
medical staff diligently and professionally perform their duties in this regard, and I take cvery
appropriate step to ensure that is the case. The enteral feeding procedures mstituted with respect
10 some detainees in December 2005, and used in the case of My, Bawazir, are modeled after
procedures used in U.S. Federal Prisons, and were approved by me after a Jess resirictive method
of enteral feeding used from August 2005 10 December 2005 proved to be ineffective, 1 reached
this deciston after carefully evalvating the recommendations of over a half dozen doctors,
including a forensic psychiatrist, g team of consultants trom the Fedecal Bureau of Prisons, and

my own medical stalf, Staff Judge Advocate, and Security Force Leadership,

3. From the onset of the current hunger strike in August 2005, vanious detainees clearly staled or
indicated that the purpose of this strike was Lo protest their continued detention, and that they
intended o draw wide media altention to the strike in order to mount international pressure on
the US Government to release 1f}em. In fact, from the anset of ihe hunger strike, delainees
reported o us they would continue the strike until they were released or dead. Other detainees,
nol participaling in the strike, confirmed that they believed. this strike was very dangerous and

2
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that a “falwa” or religious decree had been issued directing that three detainees should die of the

hunger strike as martyrs——thereby incteasing the international outrage over the death of a

Muslitn being held at Guanlanamo Bay. Our information from delainees was that leaders smong

the detainee population had appoinled specitic delainees fo be the martyrs 10 demonstrale their

commitment and lo bring pressure for the closure of Guantananio, We were also informed by

detainees that they were being (hreatened wilh harassienl and abuse in eftorts to coerce them (o i
participale or continue fo participate i1 the hunger strike, | (ook Lhis threat very seriously, and
put in place sysiems (o exanzine and track cach detaines’s medical status. | received daily
npdates and held meetings with my staff three limes a week 10 review the health of each hurger-
siniking detainee and explore ways we could encourage them to abandon the strike. The siaff
sawv a photo of eachi detainee, and the attending physician and fhe Defention Hospilal
Comuorander brieled their medica) status—including most recent detainee weights; fab resulls of
concern; meals or snacks consumed,; and water infake, Mr. Bawazir began his strike on 11
August 2005, and was one of a committed core of approxi:malcly 30 detainees who showed no

signs of ending the stnke.

4, Through August and September 2005 we continued to track detainees' medical status.  On 3
September 2005, afler reviewing a medical recommendation for involuntary feeding, [ directed
(he involuntary feeding ol'Mr, Bawazir, The medical approach used for involuntary feediog of
Mr. Bawazir and other detainees from the Seplember through November 2005 fime frame was
very conciliatary. Detainees were initially involuntarily fed in the Detention Hospital; most sere
restrained by 2-point restraints in their hospital beds, but were permitted to communicate frecly

will other hunger strikers in an open ward. Detainees, including Mr. Bawazir. accepled the

2
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nasal gastric feeding tubes from medical statf, noting that 1hey were doing so uader protest, but
rypically without violence. Soon, however, detainees began to refusc leedings or arempt to limit
medical care and the invake of nutritional uids. Belicving the hunger striking detainees would
abandon the stike when they discovered we were commilted to enteral feeding and would not let
them die or do long term injury to themselves, the medical staff patiently entertained numerous
delainee requests and demands. The medical staff, to include attending doctors, frequently
negotiated with detainees over the amount of calories that each would receive, the flavor ol the
nutritional formula used (e.g., butter pecan, chocolate, vanilla, or slrawberry), the color of the
feading tubes (o be used, the flavor of the throat lozenges, and the types of cundies available. In
their own words, as one detainee in the Detention Hosp_'} tal taunted a guard: “1 am the king and
vou are my servant, [ask you (0 give me waler, honey and medicine., This is my place and 1 ask
vou to do everything for me.” The detainecs typically controlled the flow and amount of each
feeding, Many detainees, and specifically Mr. Bawazir, requested and were provided honey,

olive oil, and garlic 4s a supplement to their nutrilional fluid.

5. Our efforis to encourage the detainees, including Mr, Bawazir, to accept reatment or to begin _

(o eal were unsuccessful. Through October and Noveinber, the number of hunger strikers
requiring enteral feeding grew to 24, Alternsle fesding sites were established in a Detenlion
Mospital anncx and on one detention block of Camp 3. During this periad, most detainees
continued to resist frcatment, often eefusing lo acoepl the amount of nurents directed by
Doctors, Our information was that various delainees were encolraging resistance cven o the
talang of detainees’ weight, with thie goal of provoking forceful or inappropriste reactions by
JTE-GTMQ personnel. This resistance manifested itself in vialenl behavior on several occasions

4
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when medical and security staff were physically assaulted, spat upon, and carsed by delainees,
including Mr, Bawazir, Dr. Hooker’s declaration describes Mr. Bawazir's resistant and
occasionatty violent behavior. As an example, on 18 October 2005, Mr. Bawazir threatened bath
security and medical staft'by using hig intravenous (V) pole as a weapon to destrov lighting
fixtures and ceiling tiles inside the Detention Hospital. During that incident, he ignored repealed
demands 1o put the weapon down. During this same riotous event, another unger siriking
detainee struck a nurse in the mouth. During the time period of 1 September 2003 throngh 7
March 2006, there were 189 physical assaults by hunger strikers against our guard force or
medical staff. These assanlis ranged from spitting to theowing bodily {luids to striking the
medical staff or guards. Most importantly, during the November time frame, the detainees”

overall health continued to decline.

6. As indicated in Doctor Hooker's declarations, on 15 December 2005, approximately two-
thirds (19 of 29) of the detainees, including Mr. Bawagir, participaling in the hunger strike had
become significantly mainourished (less than 75% of their Ideal Body Weight) and were at great
risk for serious complications. Our concem. for the health of several hunger strikers continued Lo
incroase as several detainees developed more serious complications retated to their
malnourishment thal required {reatment and monitoring in the Guantanamo Naval Slation
Hospital. As reflected in Dr. Hooker’s declaration, laboratory results showed low or abnormal
levels in key physiologicul measures, and some detdinees, including Mr. Bawazir, were at risk of
organ darmage or life threatening infection, The longer Mr. Bawazir and others remained in &

mainourished state, rhe greater the risk of serious medical complications.

(931
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7. In lale November 2005, 1 asked for external assistance in evaluating our hunger strike efforts,
First, a forensic psychiatrist visited JTF-GTMO on 0-14 December 2005 and evaluated our
managenent of the hunger sirike, He made & number ol recommendations to include
establishing a protocol for involuntary feeding 1o ensure that adequate nutnition and fluids were
retained n order 1o coumer.detainee clforts 1o not accept the nutrition. Three consullanis from
the Federal Bureau of Prisons, including a medical doctor and a physician’s assistant who b
experience in the treatment of hunger strikers, visited JTF-GTMO o1 17-22 December 2005,
They agreed with the assessment of the forensic psychjatist and recommended that we adopt and
implement the Federal Bureau of Prisons model {or managing hunger strikes to include the use

of a restraint ehair 1o ensure the efficacy of the medical treatment and care,

8. In December 2003, after reviewing the recommendations of visiting experts, and consulting
with leaders on our medical staff, my Staff Judge Advacate, and Joint Detention Group
Conunander, and based on this group’s combined recommendations, 1 direcled that we
implement several of the recommendations offered by visiting experts and introduce the use of 2
restraint chair system for involuntary feeding. Use of the restraint chair allows us to carefully

monitor and guaraniee appropriate nutritional intake by detainges being enterally fed.

9. From September 2005 (o December 2003, extensive efforts were made to develop a safe and
eflective method of restraining a detainee in a medical bed for the administration of involuntary
feedings. These efforts included modifying hospital beds with a variety of soft restraint devices,
inserting plywood amd backboards 10 support the upper torso, and rehearsals with medical staff
and guard forees to validate officacy. We were unable to develop a restraint system that allowed

6
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us 1o s‘al‘ely and adequately secure the delainee and pravide the proper position for safe and
cffective enteral feedings, Our tests indicated that these alternative methods would huve been
ineffective with a violent detainge and resull in risk to the medical personnel and security guards.
The upright, padded, crennomic design of the restraint chair system provides an ideal modality

for the sale and efficiem feading of a hunger-suriking detainee,

10, Based on mformation T ceceived from the medical staff, it w;\s clear that Mr. Bawazir was
altempling to combut our efTorts lo provide an appropriate level of murition under the prior
enteral feeding prolocol used beginning in Seprember 2005 and that he was suffering chronie and
recurrent sinus sympioms that cesulled in a recommendation that feedings be accomplished with
the feeding tube inserted and vemaved for cach {eeding. Accordingly, Mr. Bawazir was
involuntary fed using the new prolocols, including a restraint chair system beginamg or | |
January 2006, in order {0 goarantee he was receiving the preseribed nutrition. [ could not allow
Mr. Bawazir’s health (o continue to decling, nor coutd I allow him to cewrain at the precipitous
weight level he had attained in late December 2005 and early January 2006, Belore the chair
restraint gystem was utilized with respect 1o a detainee, each detainge, including Mr. Bawazir,
was individually evaluated by medical professionals, including a physician and nutritionist, 1o
determine the detainee’s abilily (0 tolerate Ltheir feeding plan and the appropriate quantity of

nutnents and fuids essential 10 improving their health and preventing death or serious injury.

I'l. Teagnol coufirm by any specific obgervation of guards or others that Mr. Bawazir was
purging under the prior enteral feeding protocol, T do know, however, that 4t times prior 1o 11
Jaavary 2006, Mr. Bawazir spent Lirne in his cell with a towel over his head and that the gnard

7
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force would respect his privacy, 1also know that even when his caloric htake went up under the
prior proteol, his weight went down and stayed at dangerous Jevels, | can also con{irm that
other enterally fed detainees were caught by the guard force purging while under a towel or bed

sheel,

12, 1ecan also confirm that there is no record that Mr. Bawazir evec urinated or defecated while
i the restraint chair. Both guard records and medical records were reviewed, and there is na
evidence of Mr. Bawazir urinating or defecating n the restraint chair even though such an
incident, had it seewrred, would nommafly be noted either in guard or medical records, There are
records of a very small number of other detainees who did urinate or defecate in the chair, even
after having been given an opporiunity to nse the totlet in their cell prior to their feeding. Since
we began using the restraint chair system, over 700 meals have been fed Lo 29 detainess, In all
of those feedings, records establish that only four detainecs have urinated or defecated for a total
of 20 occasions. Once these few detainees found that the tactic of soiling the chair would not
work to delay their feeding, the incidents ceased. The detatnees are warned 30 minutes in
advance of a feeding in the restraint chair and strongly encouraged ta use the toitet prior to heing
put into the restraint chair. Because it is the guard force that must clean up the mess, every step

is taken [0 encourage lbe detainee (o use the toilet prior 1o a feeding,

13, I take very seriously my responsibility to ensure thal the detainees in JTF-GTMO custody
are treated safely and humansly, and | have exercised that rCVSponsibiliLy n1 the management of
the hunger sirike. From the cutset of the hunger strike, we attempted (o tmanage it in a fashion
that provided detainecs the greatest aulonomy and deference consisient with the need to provide

3
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them with nutrition and appropriate medical care. As discussed above, it was only when it
became clear that the initial protocol of managing the hunger strike was not effective in
maintaiping the detainees’ health and could nat be continued without risks to the detainees’ health
and the safety of the JTF-GTMO staff, thal the use of the restraint chair system for enteral
feeding was implemented. The restraint chair was not implemented, and s not used, as a form of
punishment of, or retaliation againgt, detainees, or to deliberalely inflict pain on detainces.
Instead, it allows health care professionals at Guanlanamo Bay 1o provide the appropriate
medical care and enteral feeding that is required to preserve the detainees' lives and health ina
sate, efficient, effective, and coutrolted nranner. The success of the uew protocol is ernbodied in
Mr. Bawazir. He is now healthy, having been well cared for, and has not been allowed to die or

commit martyrdom,

L declate under penalty of pegury under the laws of the United States of America that the
foregoing is true, accurate, and correct.
Dated” March 10, 2006

",_éj_dw‘"*;”g’\)\,_ |

JAY W.HOOD

Major General, USA
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N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JIHAD) DHIAB,
Petitioner, Civil Action No. 05-CV-1457 (GK)

V.

LA NI XY

BARACK H. OBAMA, et al.,

Respondents.

RESPONDENTS* OPPOSITION TO PETITIONER’S
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DECLARATION OF COLONEL JOHN V. BOGDAN

-1, Colonel John V. Bogdan, pursuunt to 28 U.S.C, § 17406, hereby declare as follows:

. 1.t um a Colonel in the United States Army, with 30 years of service. | currently serve as
the Joint Netention Group (JDG) Commander of Joint Task Force-Guantanamo (JTE-GTVO). at
the Naval Station, Guantanamo Bay, Cuba. As such, T am responsible for all aspects of detention
operations at ITF-GTMO and am familiar with all areas of detention within JTF-GTMO,
including the conditions and operational policies and procedures of the various detention areas. |

have held 1his position since June 7, 2012,

2. This declnration is based on my own personal knowledge and information made available

o me in the course of my olficial duries,
Forced Cell Extraction Procedures

3.t When necessary, JTF-GTMO employs Forced Cell Extraction (FCE) procedures to bring
detainees o their enteral fecding appaintments. As the JDG Commander, | am responsible (or

these procedures.

4. HF=The physical security ol JTF-GTMO personnel and detainees is of paramount importance
la our operations. Use of the iminimum lorce necessary for mission accomplishiment and force
protection is.required al all times, The FCE practices used at JTF-GTMO are modeled on the
rules o [arce in military corrections lacililies and the Federal Bureau of Prisons (see Federal
Bureau of Prisons Program Stalement P§366.06, Subject: Use of Foree and Application of

Restraints),

5. S The FOL ream is a small group of military members specializing in the extraction
of a detaince who is combalive, resistive, ar possibly possesses a weapan at he (ime of
extraction. Guards are trained (o use the minimal force necessary for mission accomplishment

and force protection, The amount ol Toroe necessary depends on the altendant circumstances,
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including the amounl of resistance by a detainee as well as his physical ability to resist, FCI
teams are briefed on the physical and medical condition of each detainee and would be aware
prior to an FCE it a delainee has an exceptionally low body weight or a medical condition Lhal
might make him more prone lo injury. With that information, the FCE team will use the minimal

force needed lo help prevent any injury 10 the detajnce during the FCE process.

O kM- 11 addilion (o the exlensive training they receive in advance of being assigned 1o
an FCE team, the tearn members receive regular training on the proper procedures to conduct
FCEs and how 1o handle aggressive or non-compliant detainees. This includes training during
each shifl and ollen involves practice diflls. There are specific procedures that must be followed
for sach FCE. including warnings and instruclions that must be issued (o the detainee and
specific steps that are taken al each stage of the FCE. [ndividuals assigned 50 an FCE team train

on and rehearse these procedures extensively,

7877 F6EFGThe FCE team is nol used as punishment or intended 1o be used on every detainee
who is 10 be moved, bul only on those who indicate or demonsirate the intent o resist. reflise o
follow guard stefl instructions. cause a disturbance, ar endanger the lives of themscelves, other
defainees, or any JTI-GTMO member. Forinstance, a detaines who agrees o voluntarily
accompany guard staff 1o his emeral feeding appointinent will nos be oreibly extracted from his
cell. The FCL ream is used only as a last resort alter unsuccessiu) atempts have been made (o
obtain  detaince’s compliance through verbal persuasion and without the use ol physical (orce.
This includes advising the detaince of the ramifications ol his continued refusal to comply and
asking him il he will comply withoul resistance. FCEs may also be used in the event of an
emergency, when time does not permil gfTorts 1o verbally persuade the delainee 10 cooperate and
follow vrders. The use of the FCE team, when appropriale, is the necessary level of farce o

respond 1o the level ol resistance by a detainee or to respond 1o an emergency situalion.

8. (HAAESEE-The use of an FCE team to respond to a delainee’s relusal (o follow guard

instroctions or in response 1 4 disorder or disturbance must be rcque-slcd—
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9. eI mmediately following an FCE. the delainee will be evaluated by medjcul personnel and

checked far injury. Detainees seldom suslain injuries that require medical (reaiment,

10.#6Hn the casc ol'a detaince approved for enteral feeding, o gusrd will verify that a detainee
is scheduled for an enteral feeding that is deemed medically necessary by IMG staff, The guard
will inform the detainee that it is time for his enteral feeding and will ask the detainee if he will
come out of his cell voluntarily. 1f the detainee complies, he will walk with the guard 1o the
enteral feeding location in the resident camp. [he refuses wo exit his cell, an FCE wam will be
requesicd. Once requested and assembled, (he FCE twam will enter the cell. | N AR

— The FCU team then secures (he
detainee and moves himn directly to the enteral feeding restraint chai | GGG
the resident camp. A backboard is almost never used for FCEs relaled (o enteral (geding because
itis noi needed o transport the detainee ||| R
— Backhoards may be used in other siluations, such as il g

detainee refuses 1o leave the recrealion area or in order 10 be weiphed.

|, HeoE-Forced cell extractions are also somelimes necessary in order 1o ablain a
delainec’s weight. When medical stalf has requested to oblain the weight of a detginee who is
approved for enteral feeding, a guard will inform the detainee thar he has 10 be weighed und ask
the detainec it he will come our of bis cell voluntarily. 11 the detainee agrees, he is weighed, and
his weight is recorded. J[ he is combalive or refuses to leave his cell voluntarily 10 be weighed,
the guard staff will cantact medical slaff to delermine il obtaining the detainee’s weight iy
considered o be a medical necessity, [ is, then the guard will request an FCE (eam who will
enter the detainee’s cell, secure him (o 4 buckboard and move him o the designaled focation 10
be weighed an an industrial weight seale, The backboard ensures the detaince remains stalionur)f

rovidinp

during the weighi ing process, providing an aceur

«
é

(=]
oblained, be is returned 1o his cell. A medical corpsman is present and observes the entire

process.
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Restraint Chairs

12, "t Restraint chairs are used 1o provide a sale and secure environment for medicul personnel
to care (or dewainees. They can be used Lo control the movement of a detainee and (0 faciliate
his medical care during enteral [eeding ar for another purpose. The decision to use a restraint
chair for enteral feeding was made before [ arrived at Guantanamo Bay. | understand that this
subjeet has been raised in past litigation and is discussed in declarations by former JTF-GTMO
Commander, Brigadier General 1lood, and Dr. Stephen Hooker that were filed in March, 2006,
in Mohammed Al-Adahi ¢t al v, George W. Bush (Civ, No, 05-280) and altached here. The
restraint chair is still used taday and continues to mitigate the potential security threat 1o JTT-
GTMO personnel as well as ensure that the right amount of nutrition is received and retaingd by

the detainecs,

13, 55 The reswraint ehair used (or emeral feeding [ INGGGGGGTGNGGGEEEEEEEEEEEEEE
I Cuord stalt secure all restraints and exercise care 1o ensure thal a

detainee is nol injured in the process, Guard stafl keep (he detainee’s head stabilized throughow
the movement into the chair. Once Lhe delainee is seated in the chair, a spit shield may be placed
on him if w begins spitting or indicates he wil) do so lo keep him (rom spilting on the guards and
hurse during insertion and placement of the enteral feeding tube. Most oflen, there is no need (or
the spit guard. In addition, ] guard stands bebind the detainee and will hold the derainee's head
wilh his hands il'imedical stalf need assistance 10 secure the detainee's head during placement of
the enteral feeding ube, No headgear is ploced on a detainee while he is seated in the restraint
chair. . Restraints are applied for the minimum possible time period and are used so that
medical stalT can provide acule medical care or (o protect a detainee from inflicting injury 1o
himsell or others. Medical personncl do not participate in applying the custodial resirainl

devices at any lime or for any reason. Rather, (his is done only by the JDG guard stall.

14,45 There is « small group of detainees who have been enterally fed for a signilicant period
of lime and who are routinely compliant with enteral feeding, The Senior Medical Ofticer and |

conlerred and agreed (baf for thuse detainees, we would nilow the use of a soft chair | N AN SN

_ ‘The chair reclines, and Ihe detainees sy waich lelevision or play
video games while being ewterally ted. This chair—is used gs part of un

4
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effort Lo help delainees improve their eating habits and thus their overall health, We began
allowing the use of the soft chair for this small group ol long-1erm enteral teeders in October,
2013, All other detainees are enterally fed in the [N restraint chair deseribed above. “The

restrainl choir helps (o control movement during enteral feeding o ensurc it is salely completed.

|5 trDetainees have regular access 1o toilet facilitics in thoir vells. They are always permitied
1o use the acifities prior to enteral feeding, Guard stalT will honar o detainee’s request to usc the
restroom prior lo a [eeding. ¥ have not heard ol defainees having bowel movements or urinating
during enteral feedings, 11 this happened, JTF-GTMO personnel would take immediate action to
assist the delainee, per him fresh clothing, and sanitize the area. JTF-GTMO would not allow a
devainee ro remain in clothing soiled by leces or voinit, In addition, i a detainee vomited during
enteral feeding, (hat would be immediulely addressed due to concerns about aspiration.
Detainees are aware of the risk that they could aspirate it (hey vomil during the feeding, and [ am
unaware of any detainee vomiting duving enteral feeding. A quick response 10 address bowel
movements or vomiting during enteral feeding in the event that they occurred is consistent with

JTF-GTMQO's requirement and commitment 1o provide humane treatment to the detainees,

1 declave under penalty of perjury that the forgoiny is true and correct,

Execuled on ‘17 A?Ql‘/i )

AL

.l()H\V V BOGDAN
COL, MP
Commanding
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LA XA DX LY oL AN [} LYy MR L AN,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WAEL (JIHAD) DHIAB,
Petitioner,  Civil Action No, 05-CV-1457 (GK)

Y.

BARACK H. OBAMA, et al,,

Respondents.

RESPONDENTS’ OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 6
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I THE UNITED STATES DISTRICT COURT

C FORTHE DISTRICT OF COLUMBIA

MOHAMMED al-ADAHT et gl

Ll Artion Mo D5-230 [TeR)

o

GEORGE W BLISH, & .,

Rauspomdents,

SUIPPLEMINTAL DECLARETION
Pursmart o 28 ULE O, Seobion 1745, 1 Stephen G Hoolkter, MU, MPH, hereby glate that, to the

west af my knowledge, wlrmabon, and B bed, ihe Dllosang o tvee, scourste, and rorfeet

s et & Caplatn i the Upied

b As stated 0 my prrwmm dec !ms 1, fwmna ;3:4 )ncﬁ plhivs
Stten Mavy with u VRAS Ar five Feders) Commistioned Serviee -1 currently wm the Officerin.
Charge, Detotion Hospiml, Joim Task Fores-Guantanamo, Guamsnamo Bay, Cuba, Tam
directly resporadble for the medical care provided to detainees and presonty oversee the
pperaian of the Detervon-dospabahatgrovdegrasdion g e-lo-the detainecs beingheld al

Cuantanamo Bey.

2. Az the Officer-n-{Charge of the Datension Hospital, T arm the divect supervisor ofthe

physicians and medical stafl, who provide riedical vare w the detainees. | have personal

&'"nem zdpe ol ihe pracedures the! are o plece o the Opevanion of U Detenbon Hospinl and {
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am responsible for ersuring (hat they are followed, [ hove personal knowledge of, or have
mesived information 1 the cowrse ol mry responsibilities vonceming, the matier related to the
alegations made by pet vunm coumsel it their energent y moton of Febraary 24, 2008, {or

njunetive refizf on iﬁeml‘fr:&l“ Mr Mohmmmed Bawarir

3. The foHowing backpround on the hunger strike is psaental o understanding the questions
regurding Mr. Bavwazir, Of Movember 10, 2005, T becamo the OfTcerin-Charge «f the

Trstention Hospitsl, From the beginning, | was very concerned abour the dmaineﬁ whi wers

~ nungee-siiking, Theve hatl been 2 centinga] decime in thelr weights and healih, in spite of hemic

and exhauktive efforts ‘mp the medical staff, 1 Felt that the management of (e hunger sirke

weeded o b re-eviusted 1was wr‘mrmcyj t‘imx‘ wv 1‘:4‘:;&&&«:& 1o reevaiuate our equinmend, slaffing,
TN, am:% procedursy to addreas the medical aeeds of the detsinees and fo provent the tnss of
i fe‘, Therefors, recommendations wers mede 1o Major Gouera Hood to bring expens to
Guwmmm Bay whe could assces the curvent siuation ami make recomumendations ta improve

our mansgenien of the hung;a:x strikie, Wenoronited ours@:ﬁvw b takeing ‘Lh»s additiona! steps

NECELSHTY o preserve tie lives-und health of the detainees who were hunger strikers, and w

prevent sthet hunger strikers from declining io s dadgeras swate of melnutrition

T e o .
[ —

4, Tre model for managing the hunger.strike that had beey sed from August 2005 w Novembe
2005 weas based on & *J‘&iézzzx.arjy ot compliant systera for feddimg the dewinees. The detainses
were given a lavge degree of control, which, ugé%’.m'mnmly. they r:xm;isvea‘: through Bartering and
negatiation regarding their caloric intake und other sspects of core, ag wa:] as through deception,

drrudation, and misconduet designed to thwart 1he care being ofTered. The it approrel; was

Z
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for the medical staff to attempt to develop a strong relationship of cooperation and trust with the
devainees in the hope that the detainces would eventu%lly agree (o receive all the nutrients and
mexical care required to.;ﬁaintadn their health and their fives, Compassionats and concerned
medical staff urged the detainees to increass their calotic intake and o accept appropoale
medical care'_. Unfoﬂuﬁﬂcly, this did not worl:.l Tn actuality, {he Heaith of the detainecs
eontinued to decline os they progressed lov;vard tlbuir stated gonl of death by starvadon,
Repeatedly, [ had detainees who were hunger-striking tczll me they wzﬁled to die, and, at times,
{hat they wanted other detainees ta die, also. For example, one detiines shared with me that a
= 7 fatwa had becnvzmr,\ounc”ed early in-the hunjer strike with paradise being promjsed 1y ;(he”,.
detairiees who died frst, Dclainees also made general threats against Americans, as well as
specific threats against me,mbcrs; of the medical staff f'mc_l,thcir fasnilics, When detainee comtrol
ofthe hunger stnike was thrca-te.uczi,.-it woulld'lead"lo verbal and physical assaults, including

throwing excrament and urine on guards and redicq) staff.

5. When detainces were initial}y invotuntarily fed in the Deténtion Hospiral, they were able to
communicate with each other in an open ward.. The detatnees oﬂ'.cn encowraged one another fo
contine the hunger strike and resist efforts of the biedical staff to provide them with optimal
nutrition. There werc severa) small violent group demonstrations in the Detention Haspital by
the Tiunger strikers when the detainees did not agree with medical or guard force policies. The
doctors, nurses, and medios werp commonly verbally and physically asssulted, Including being
spit upon and having urine thrown on thg:m:. The priot Officec-insCharge of the Detention
Hospital was spit upon and had urine thrown on hit, - Two nurses were panched in the face.,

Most importantly, the enteral feeding protocol that had been in place from the initiation of the

T
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hunger strike was ultimately not e{}"ecti\?é iIn r.c':\.lersllng the malnutntion and gtcady decline [n the
realth of a number of‘thé humger strikers, This was due to detaincce undermining or sshotaging
the feeding efforts by negq(iating for less pulritional foomuls during a feeding; refusing the
calomic intake recommended Iby the doctors; seif-purging (oftemt covertly) of feedings, ot
otherwise resisting swaff efforts o provide appropriate care.  As noicd in my prior declaration,
some dejainees took advnxi;’agc of the constant preseﬁcc of the feeding tube by using It to siphon
ar purge recently introduced formula coments‘.” One, detaivee bit his tube in half and swallowed
it, requiring endascopic retrisval.

6. Mr. Bawazir was am’ong tho detainees who Toutiriely wers uncooperative with, and resistant
of, the medical stafi"s offorts to improve their health!” This ilnc]u'ded refusing to receive the
sppropriate cateric intake to raprove hig weight. "’.Examp'lés'fmrlu his mqrsdical' record of his
medical non-compliance and resistance iD,cludé‘. | ”
2. On 10 October 05 he “refused feeding” and “meds.”
b, His behavior was documented }n his mcdiqa) chart on 18 October 05 as thO‘v\fle “He
became belligerent and aggressive, sténding on (the) bed with 2 pole” during a violent
dutbreak in' the'Dezention Hospitat, * ' o

He regularly refused docurhenitation of His-¥iidl sigis, including on 28 October, 3

o

November, 21 November, 26 November, 2 December, 16 through 19 Deceraber, 21
T 7 and 22 December; 24 December, 25 December, and 30 and 31 Decernber 2005,
d. He feigned coming off of his hunger strike On tWe occasions (1-5 Novemnber and 19:
21 November2005) to stop enteral feeding, apparen(ly in an effort ta decresse his

caloriz intake: "He used these dpportunities to communicate with othrer hunger
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‘
t

strikers, which witimutely served to qrengthen tus resolve to contimus the hunge
stvke and resmt the efforts of medical petsonned

¢ Bessuse ol B reoprvent sinesiliz and contmued e

& pein, on 2% Wavemnber 2005,
M. Bawagie was tanslereed 10 the Wave! Baes Hospital Dotunee Avute Care Unit

OACET Ber B ooers! foodings While there, he raosived 2 CAT soan of lus & nuses

thas reveabed mancdiary swasing In sddinon, 2 Ung ume, ke was nlaced on g T4-hor

anfusien ol feedings to Y o reverse Jus sericus state of malnutriion. Ha o roepted
Gus rrestment Tor 48 bours withouwt sigraficant resistance, and caloric goals wers

being melr Howeves, mmedisioly sfer another aniper-stiking detaivee amved ot
the DACL and chastised Mo, Dawerlr for being somplant with Ws feedings and

rrngauraged b W resisl, Y aisted the santinuous infuston and demnndad that ho b

2

abbownd 1 Faet” e domanded that wee oy Bis oalo

o

o oatake fo 1000 !

day, wiueh wos ot enough e sustain Wil or health. Mr, Bawszir would not
aceept mors than 1000 calonies 3 day from 25 November 2008 unn 30 Movermier
2005, despite pleas from severs] $ifrent dociers” Fis medical record ducumented
b a8 being “non-compniant with sotecel feads” (25 Movember 2009 note). refuses
meaically nevessary koal AMA {Aguingt Medics] Advice] 127 November 3005
note}, dnd "Hon-cotapliant With enera) ivedings” (29 Novembe 2008 pote

. On i Decomber 2005, Mr. Bavdiriold a doctor on roends {with an mterprates
Sreséndt} hat he woold take no leedings without tre use of foree, and that bis lawyer

told kim hat by resisting his feading and making medical personrel use force, 1t

wonld laok better in court.
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k4
L

On % Docermber 2005, Mr, Bawazir refused to allow laborsiory tesis despile pleas

feom the medicel ttaf? and required medscal resiwansts 1o obtn hia labs.

There wers o namber of (actorg thar eppesred o greatly strengthen Wbe resolve of the

detainees who were hungeeatokmy For exampls, there seemed 1o be yore intermal st extorna!
coovdinatlion of the bunger shrike. b eoocluded Tns because some of the terminslagy wsed by Lhe

detainens was sitn{inr and appeaced rebiearsed. Alto, the detainces wonld aritieipate the visits of

their Indrvers s would modily thedr tevel of vooperaton or behavior bared on thay Parther, as

noted Ghove, e hus gessiriking detainces were very strongly influenced by eaclvotier, This

was tertanly evident o8 My Bawaric's case For ewampie. a3 noted sbove, on one ovesdion the

eoyninants of another detsines caused him © cegse Wis coo Tpetation wi i rpedica] stafT On
snother oooasien, he mdicatad he would resis: boing fed in sceordanos eath dircotions that had

been given by kis Tawyer, Lastly, auver inaihcr occagion, e axpressed fear for the safety of his

{family 1 he veluntarity slopped ms hunger shike, Since My, Bowazr made conflicting

statemanls dusing hag bunger stnke, 1 was impossit ke o kaow when e e s being trathful,

3 Wher we realized (hatwe hatd 1o change our managernent of the Bunget sinke to protect the
fives and health of the detsiness, sevor subject milver experts wets invited 10 Guantanamo Bay
i December 2005 1w ;wa}uzm« s ;:u-“rgmr SRS AR e e & peychiatrist vinited Chuantsnamao
Buy on 6-14 Usceribar 2005 andl eviluated ol manspernemd of the bunger strike. From 17.22.
ecernber 2005, three consultants fom e Federal Bureats of Frisens, mehiding 8 madwal
ductor end a physician's sssistant, who had expenence In the estment of hanger stikers, visited

Suwantonamo Bay, Thoy sgrend with e sssersment of e Torengic peyetintis! and

&
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recommended that we adopt and implcmeul'the Federal Bureau of P:iscms model for managing
hunger stnkes In.thig modet medwa‘ staffprovxdes care thmugh cmcral feedings twice a day,
with closa monjtoring of the patient, Hunger stnkers are: placed in a restraint chaiy to ensure the

safety af all involved and to ensure that the requived amount of nutrition 15 given and retained,

9. 1 place greal value on my personal mteractzon wn‘n tha dt:tamucs 1 also know that other
doctors oy my staff regular!y et dnd mtcmtcd wnh hunger~smkmg detainees, including Mr,
Bawazir, On mxmemu:: .o¢~:ca|swn's these mdmdual ‘endotntérs with the detainecs lasted 30
minutes or mare, From the beginning of my d:rﬁé a5 the Officer-in-Charge of the Deteation
Hospital, I have sought to develop constructive and meaningful relationships with the detainees.
This is the way I treat p@le, and i.t was .Gonﬁiat‘ant. with difccti,on of the Communding General,

. In November and Decsmﬁgr 2005, T would visit the der;zinccS'iIa the medical facilitics multiple
times per week, inquiriny o t0"tlh§:1rl };ealm‘a'nd s’e'lé'iﬁng to do' whatever 1 could to see that their
health irmproved. My rclations}ﬁ'p‘ with'most 'S'F‘t'ﬁfétﬁ"\‘iiés ‘haracterized BY sincere concemn and
warmth. There were those who w‘ou]d not i.ntc:;a;:t with me for reasons known only to them, but Im'
always made myself avm’lgble to any detaines who wished to soe me. During these rounds end
vigits, I would, at times, urge the detainees to allow us fo give them enough nutrents to increase
their weights and improve their health, I (gld them that my job was not to stop the hunger sirike,
but to preserve and promoto l'}]cir"'li\:/'e's' and hizlth, "'Tlll'c Wéiéhf and _coﬁditinn of the detainees,
inoludi"n g Mr. Bawazir, had bccomé'gé almnmgthatlrcgula.rly advised them of the danger of
overwhelming infecti éns becanse of their comp-rc;nﬁscd immune systems, of. falling and
sustaining serious fnjury because of their weakenéd bunes and loss of muscle mass, and of

metabolic abnormaltics tﬁai could lead to Iifoitbreafcm'ng arthythmias or permanent orgen

i’ Lo
[ 3 NETEEE T
R S

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 123 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

demage, All of these corﬁplications had (he potential to lead to death or permanent disability,
To leave detainees in a state of’sngmﬁcanl malnumuon or commue with a means for managing

" the Hunger suike that wag not resulting i adcquzne u'nprov“mcnt in the detainees’ health was
unacceptable, Their bodies had been stressed ta a significant degree, and already they were
suffering complications related (o their t':hr'onic malnutation, . Also, it was important to separate
the detalnees to help engure adequeu.c i Fecﬁog vontrol, preventing the transmission of infections.
1 also ¢ould not adeqi}ately ;msm*c the safety of my‘own medicat staff and the guards using the
previous mé_am'bfm.an;téing'thé'hungcretlrike{" v s e e TR
10. As far as my personal relationship with Mr. Bawazir, I would speak w him or see him
‘regularly when I made rounds, usvally multiple times a week. In December 2005,1 spent 3
number of hours with him over about three djfferent visits. As I'sat Middle-Eastor style tn front
of him ot the floor, 1 list’c‘n"&:d to his concerns; :I wrged tim to'consider his health and the dangers
af'What hie was doing;‘ aid*l 164 him hiy'iﬁwrjt'wzk Tot to stop the hunger strike, but fo improve

his health and sustain hig life, 7Lt e s

11. Mr. Bawazir began ms hunger strike on approximately- 1 | August 2005. On 15 August
2005, he was counscled by a medJcal provider on the medicaldangers of a hunger strike and
advised (o consume adequate food and wafer to prc’s;enve'hls Health and life. He persisied ip his
hunger strike arid was adxﬁitt'cd:c'é‘ the Detention Hospital on I Septernber 2005 for delrydration,
Althe time of Mr, Bawazir's adimission ‘r'o'ﬁ_me Dé’iéﬁt{m'ﬂomitai he weighed 106 pounds, wisich
is 78.3% of his Idzal Body Weight ((BW), He was started on enters) feedings on 4 September

2005, A graph is attached to'this declaration showing the chronological weights and calode

N
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intikes of Mr, Bawazir during and afier his hunger strike. The groph clearly demonstrates
continued weight loss end 8 worsening malnourished state, despite clinically and nutrivogally
appropriate emt:cxﬁl feedings, Despite recciving 1800-2400 calories from 1 December 2005
onward, the method of enteral feeding Heing used for Mr, Bawazir sill resulted. in wé'\ght losa,
This indicated that he wag purging his feedings. His weight trend, showing a neyative decline,
was typical of the majority of the hunger sirikers who were boing entcrally fed iv the September
- December 2005 Limcfr’axln"c, 7

12, 'Uu;iex* the previous fiiethod of anteral feeding, in-wfxich the fezding tube was left in place for .
extended periods of tima, severa) of the 'dcté{i'i‘éfés Had tomplaints about the persistent presence of |
the feeding tube causing throat oy nose pain, Several detainees experienced ear, n.ose. and throat
(ENT) problams such aalﬁ"i;ui;mitig and otilis med{a, “Vir. Bawazir developed recurrent ENT
prablems when his tube Weas continuously left in place, He was {reated in mid Octaber 2005, Jate
November 2005, Jate Desember 2005, and early January 2006 with antfbiotics for sinusitis, In
latc November, a CAT scan, of his §inises revealed m,aiti\.\la_f}}‘éinusiti‘s. A board certified
otolaryngologist, brought in e-spcciull};fvté é&’ﬁévg‘gl, lﬁlngc'r strikers who had developed ENT
problems, evalusted Mr. Bawazir on 4 Jamary 2006 and specifically recorpmended “In- Out
feed(s) if possible” becanse of his chronic and recurrent sinus symptoms. The possible
consequences from rccu;'ring clinical sinusitis e Aot trivial and can inélude 2 brain or bone
abscess, mentngits, or éhror;ié bone changes of the sinuses.” Since he ended his hunger strike,
Mr. Bawazir has had no further'episddcs'o{gﬁnﬁéiﬁs; A detailed 6utpal(ent chart review forthe
year before his hunger sirike (August 2004 \h.ro‘urghAiagust 2005) revealed no complaints or

symptoms of sinusitis. Mr, Bawazir'y sinusitis was elcarly related to leaving the feeding tube in
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place. There was clear cllrucal benefit 1o adopting the feeding mcthods cmployed by the Fedeml

Bureal of Prisons to alleviate Mr. B‘xw:mr $ sinug djffculties.

13. By early January 2006 at 71 1% of EBW Mr Elawazu was bordenng on severe
malputrition, which is defined as <70% IBW dcspm: subsumttal efforts over 4 % months to
reverse Kis weight trend. In addition to his recurrent 3innsz_ infections, he also had evidence of a
low blood cell count on several routine lab checks, S‘x‘xgges;ting a weakened rbility to ﬁgﬂt
infections. His white. b\ood ce]l count and ahw\ute neutm'pml count were below nommal in the
| following laboratory tests: Whtte blood ccll count (WBC) or”2 3 comparcd 10 a normal > 4.0,
abgalute neutrophil count (ANC) of710 compa:ed to'a normal >1500 on 10 January 2006, WBC
2.2, ANG 500 o 28 December 2003; W’BC 2.4; ANC 730 on 9-December 2005; and WBC 2,8,
ANC 570 on 12 Scpterﬁber.2005 . Neutruphild sre used in Hghting bacterial infections, His low
WBC and ANC level probably contributed to his multple sinus infections. As farther ovidence
of his weakened. {mmune s'yistém. in éarly Fanuary, Mr. Bawazjr was treatcd fora dim‘mzal ilInese
cauged by an-opportunistic. mfecuon (Clos'!ma'lum Diﬂiczle) Amde from rmpaxrmen( of hig
immung system, of which there is cleur chmcal and laborabory evxdencc, other long levm effects
that Mr, Bawazir may have eventually suffercd bcaause of significant malnutrition include loss

of skeletal and hedrt ;uscle mass, loss of brain funedn, heart dysfanction, decreased cespiratory

muscle strength, impaire.ci‘wound healing, endderive ’(fhyroi’d and Qonadal) dysfunction, and bone
loss, '
|4, Based on the fastors discussod Ebove, u'si'p‘-'d”'i"t,'bd‘r‘i-':.st'?z:ijni chair fecding system was clinically

! appropriate for Mr, Bawazir. Those feedings begtn on 11 January 2006, Approximately 2300

10
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calonies per day wers provided through the feedings. Based on our medical assegsmont a5 to

T caloried needed to impmvg My, Bawazir's'weight and: bealth and considering his ability to - —
tolerate the fecdings appropriately, we used the procedures discussed in my prinr declaration, In
addition, Mr, Bawazir had sceess o battled or othey drinking Water while in his cell betweon
feedings. The use of this feeding Isystcm resulied in weight gain for Mr. Bawaziy. He ended his
frunger strikc on or about 24 January 2006, In his initial restraint chair Feedings, Mr. Bawazir
was led to the testraint chair and minimum force nocessary-wag used to seoure him, Afer his
initial feedings, tvr. Bawazir would walk to the chair and 5it down for the feedings. Cont'rmu:d
use of the restreint chajr was appropriate, however, given the possibility that Mr, Bawazir could
decids to‘angagc in viol‘ént-behavior. As noted in my prior déclaration in this case, Mr. Bawazir
had a physical examination and ‘assessthent performéd on 26 February 2006, He isin goad

health and spirits, His present weight is 137.5 pounds (101% of his IBW), and he is esting well.

15, We have succossfully completed ovér 700 entera) fecdings using the regtraint chair system
through 10 March 2006:" The three hunger atrikers whi continue to be enterally fed using this

model are all above 90% of IBW ‘and are doinf very well clirically. During the enfite time the
restraint chair mode) has been used for'enteral feeding; there have been no serious problems or

significant complications.

16. The restraint chair system was never.intendéd to puviish dotainecs, retaliate against them,
deilberately inflict pain on therm, ar force them to come o ff the hynger strike. Rather, the system
was imiplemented (o ensure fhe'safty of all involved-and to' ensure the effectiveness of the

feedings in arder to praserve (he detainet™1Vég%nd hoalth. We have done this with as much

Vi
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compassion and care as possible, My charge and guidance to the medical staff has always been

to provide ;anzgassiona;é and quahtyca.rc, characterized by kindness, pr.b'f'essi’onalism}'and - e e -
concern. Repearedly, [ bu"e told themn [hat they are never ta comprorm's:e thetr personal conduct
or the quah(y of the med1cal care they provide to the detainees, regardless of how the detainees
may treat them [ havc stxongly cmphaswmi Lhat our]ob 15 10110 stop the hunger strike, but to
protest, preserve, and promote the [ife and bealth of the detainees. The medical staff st ITF-
GTMO hae consnstcntly gwen professional, high-quality care to the detainees they have treated,
'who in retum, havc regulaﬂy trcattad thc staff with rcpmach and disdaln, The staff should be

greatly esteemed and high!y rogarded by the great natian they so proudly serve,

I declare under pepalty of pefjury under the Jaws of the United States of America that the

foregoing is true, accurate and corrc,ct

Ll 4. c%d/zw

STEPHEN G. HOOICER, MD

Captain, Medical Corp'; US Navy .
Officer-in-Charge

JTF-Guantanamo Detention Hospital

S VA

Excouted on: |+ O W}aroh A ,I

12
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WATEL (JIHAD) DHIAL,

Petitioner, Civit Action No. 45-CV-1457 (GK)
v‘ N
;*wi l “ ] ] gﬂi

BARACK H. OBAMA, et ol

Respondents.

RESPONDENTS' OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 7
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st DECLARATION OF COMManDER [ .
wmerrerbucsuent © 28 U.SC § 1746, |, | NNGNGNGRGRW ooy dcciare:

|, A am (ilmmnandm‘ in the United States Navy with over 15 years of active
and veserve service. b eurrently serve gs the Senior Medical Officer, Joint Medieal Group,
CGuamasamo Bay, Cuba. ) am responsible for the medicad care provided Lo dotainees al
Guantanamo Day and supcrvise the operation of the Joint Medical Group that provides med ical

cnre (o the detainees being held m Guantangmo Bay, There are curently 166 detainees being

held al e detainee camp at Guantanemo Bay, Cuba [ have served in this positian since [ |l

J. el have personal knowled e of the pwcmﬁvms that are in place far the operation
and application of medical cave at all FTFGTMO medical facilitios and { am responyible for
ensuring that they are followed. Due to my responsibilities, [ have personal knowledge of, o
have received information in the course of my responsibilifes concerning, the roailers raised by

‘el

ISNs 238 (Nobil Hadjarabh), 239 (Shaker Anmier), 290 (Aluned Belbache) and 722 (Abu We
(Jihad) Dhiab) through their counsel in their 30 June 2613 “Application for a Preliminary

Injunetion against Foree-Feeding.™ This declaration is based on inlormation made availuble

10
me through my official duties and from the medical reeords of 16N 238, 239, 290, and 722,
JOINT MEDICAL GROUT

4, e The Joint Medical Group staff consists of licensed, board-certified pliysicians of
different specialiies. Specificully, as of June 2013, the hospital staff has approximately 147
professionally trumed individuals. The IMG provides services from numerous medical
professionals including an anesthesiologist, a genceal surgeon, an orthopedic surgeor, family
physicians, internal medicine physicisns, o psychlatrisy, o psychologist, & physieian's assistant, &
Licensed dietician, dentists, andd o physical theragist, In additicn, the staff includes Leensed
medical surgical nurses, corpsmen (lormally trained Navy medieal personnel skin to a “medje”

in the Army), various technicians (fab, radiology, pharmacy, operating room, resplratory,

Fad LN TLC AV I I N N BRI YY)
m.« o s ’ T ——— .
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physical therapy, information lechnology and biomedical iwami and administrative statl. We
Brave routinely brought in spevialists, including medical professionals practicing in the arcas of
Dermatwlogy, Cardiology, Ear Nose and Throat, Gastroenterology, Neurosurpery, Uslogy, and
Audiology, and bave the ability to request gpecialists from other arcay as needed. Specialists
spesifically involved in the care ol the detainees on hunger steike include nutridon, internal
medicine, and behavioral health professionals, all of whon assisted in monitoring and providing

specialized care, 8 needed.

5.ty Al detainees, upon artival at JTF.GTMO, were given a complete physical
exanvination, Medical issues identilied during the exwninatiun, or identified during subsequent
examinations, are followved by medical steft. Detainees may request medical care at any me by
making a vequest (o guard pecsonnel in the cell Blovks or 1o the medicn) personmel who make
daily vounds an each cellblock. Tn addition to responding 1o such detaines requests, the mediee
staff will investigate any medicel issues observed by JTR.GTMO guards or staff. e
aviilability ol thig care hag resulted in thousands of outpaticnt contaws between detainuey und

the medival staff, fnllowed by inpaiiont care as needed,

6. H-Outpatient healtheare provided to the detainees is provided ol the medical facility
in the detention camps as well as the Detention Hospital, The Dewention Hospital is a 15-bed
fagity Yut i3 comparable to a smail cormmunity hospital in the United States. For medieal
procedures beyond the capabiliey of the Datention Hospital, the dewainees are transferrad to the
Naval Base Hospital at Guantinsme Bay. As noted uhcve, we can and have reguested that

speefalists be flow in o provide care to detainees when the madieal nesd wamrants it.

7 HR-The Joint Medical Group is coimmitied to providing nnconditienal, appropriate,
and comprebensive mudical care e all detsinees. The healtheare provided 10 the detainees being
held av JTR-GTMO rivals that provided innny community in e Uniled Stateg and is comparable
tor thut afforded our active duty service meinbers. Detainees receive timely, compnssionate,

quality healtheare and have regular aceess t primary care and specialist physicians.

8.t All medicd procedures performed ave Justified aod meel vecepted standards of
care, A detainee is provided medical eare ard rentment bayed solely o his need Sor such care
aud the level and wype of treatment is dependent on the secepted medical standand of care for the

cundition being teated. Medica! care i3 not provided or withheld based on a detainee’s
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compliance or noncompliance with detention camp rules or o Wiy participation in a huager
sike. Medien decisions ond treaiment are not withheld ws a form of punishment. Maoreover,

the mecicul staff has no involvementin disaipline decisions made by detention personnel.
Huuger Strike Protocoly

9.+ s the policy of ihe Pepartment of Defense to suppor the preservation of 1ife by
appropriate elinical means and standard medical intervention, in o humane manner, and in
aceordance with all appHeable stadards, Accordingly, Uere are procedures and/or protocols for
providing medical care 1o detainees, which are to be followed at all times by all medical
personnel at the Detention Hospital and throughout JTE-GTMO, including for delainees who are
perticipating in @ hunger strike. JTE-GTMO’s hunger strike protocol follows the Federsl Buseau
of Prisons’ model and guidehnas for managing hunger stnkers "Uhe protoco! used by the Joint
Medical Group equals or exceeds e standard of care available at aceredited hospials in the

United Srates

10, A detainee can be designated o hunger siriker Ty the ITF-GTMO Sonlor Medical
Officer (SMO), 1n conjunction with input from the Detention Hospital medical stafl and the
Commander, Juint Detention Group (CIDG), based on the detamee's inten), purpose, and
behavior. Weight loss (o level less than 85% ol the delainee's tdeal Body Weight (IBW) will
also designate o detainee ax o possible hunger siriker as will missing nine consecutive meals, The
‘ medival stafl carefully agsesses each hunger-strikiog ¢ detainee’s henith by means of physical and
: psychologics) examinations, welght monjloring, personal observation and laboralory wsts. The
| ability to monitor a detaines’s health 13 alfected by the dewinee's wiliingness o cooperate with
medical staff. Joint Medica) Group personne] provide extensive counseling and deailed
| warnings to the detainees concgrning the risks of their fatlure (o eat or arink when they begin u
hunger stike, prior (o the commencemem of cnteral feeding, and periodicaily thereaficr if the
detatnee continues to participate in the amger strike, Medicol personnet (including behaviora)
health professionnls) continually remind dewsinees who persist {n thetr hunger strike that 1his
behavior could endanger their bealth or life. During these conversations, the medica! personnel
explain that their role is 10 preserve wd promote the dewaings's life and heahb (nol o stop the
hunger strike) ond wrge the detainess © voluntarily accept enopgh nuitients to increase thair

woight and improve their health,
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HL 5 medical personnel determine the detainee’s relusal to voluntarily consume
adequatz food or nutrients could now threaten his Hife or health, | make a reconunendation o the
Commander of the Joint Tusk Force that the deteinee be approved for enteral feeding, Bven afier
the Commander autherizes the use of enteral feeding for that deteinee, the detainee is always
offered the oppm‘tum’{y to eay o standard mead or congume the liquid supplement orally, instead
of being enteratly fed. [ the detainee continues 1o reluse to eal or consume the liquid
supplement orglly, medical personunel will anly Unplement crderal Faeding when o bucones
merfically necessary 1o preserve o detainee’s life and health, The medical pevsonnel explain
the Getainee how and why the enteral feeding regime will be implemented to preserve the

dewinee's health and Nife.

12, fH-The enteral feed is adminisiered through the use of a nasogastric (ubes, Feeding,
tiraugh tose wbes is only conducted by plivsicians or credentinled vegistered muses, snd only
where medivally necessary 1o preserve that dewainee’s e and health, The application of the
enterdl fending process is carned out inn accordance with prior iraining received al acvredited

uursing sehuols and trainiag conducted here at JTE-GTMO,

I3, 5 When insertiag nagogastric lubes, o lubricant iy always used. In al) cases, a
topical anestbedic sueh as lidocane (& widely used losal anesthetic) is offered, but the detaines
may decline the qnmihmc Prior o insertion, the medical professional will ibricate a sterile

nase EAsric tubse wrth o lidocane gel or vurgtlube, or olive oil at the detainse’s request

H, H5Registered nurses nsert the enteral feediog tube o accerdance with standard
wiedieal protoco . JTE-GTMO uses 8, 10, or 12 french wibes, whitch are smalier than te (6
french mbes used by the Bureau of Prisons A nasogastriv wube is never inserted and then moved
up and. cown, Instead, itis inserted down into the stomach slowly and directly, and remaved
carefully. Medical personnel do not remove, insert or administer nasogasiric tubes in o manper
intentionally designed to Wflict pain or harm op the detainge,

1S, -Typically, anesthetie throat lozenges are also avuiabie o the detainees an

1,;@(,;\“1@55{, After verifiotion of mbe !‘\lmj(fg‘n_@ﬂf“ an ¢

3

formula is infused by gravity lato the detainee’s stomach. This process typically takes 10 (v 40

minutes. Concentrated and fiver-fartified formulas (also used in U S, hospitals) are used to

reduce volurme and enhnce digestion, respectively, and to make the procedure as comfortable ag
4

R A e e g v
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possible. Detainees are given aoly appropriate formula, ny determined by standard medical
protocol and cugtom~tailored for the detaince’s specilic needs. The medien! stulT eurefully
reonitors the process the entire lime, adjusting the rate and amonnt of nutrients and flulds given
il there are any indications of discomlort fram the detainee. The comtort and safety of the patiert

is a pnority for the medicai sialf.

L6, ALl dotainees being enterally fed are assessed daly by a medical professional
subjuct t reguler andd periodic review by a physician o ensurs the fecding process is being
safely administercd and toleraved by the detainee. The detainee™s bealth is closely moniwored
through direvt obgervadon and medical testing to engure he receives the appropriate daily
amounts of nutrition and hydraton aud Lo assess any complications or need For modification of

1he reginme.

7. fFrWheo 4 detainee receives an enteral feed, he {5 placed in & restraint chajr, A
restraint chair iy whilized 1o ensure the safety of the goard staff, medical staff, and the detyines,
The restraint chalr 1s also vsed in United States foderat correctional fheilitis and provides the
safest and most velisble method for the adiministration of the nutritional requirermnents needed to
proteet and preserve the detainee's healib und 1ife. The chair is not used @ delibeinlely inflict
pain on detainees, or as a form of punishment or retaliation sgaingt them. The chairis
ergonamically dosigned for the detatiee’s comfort and protection, with « padded seal sad padded
back support. Swaps are posifioned to engure the detainee is safely resvained, Furthermore, lo
ensure any risk is minimized, the detanee is consiantly monifored by medical personne) while in

the restroint chadr,

18, A detainee is only kept in the chair tor the time required o administer a foeding
and to ensure the mubitionsl supplement iy digested properly. Therefore, an nhservation peciod is
necessary (© ensure the detminee has tolerated the feeding and to permit digestion of the
nutritional formula, 17 the medical staff daes not ensure the nutritional formula is properly
digested, a detainee could induee vomiting and therefore place their health and life at greate
risks The entice process generally Josts less than an hour, Denninees sve offered pain relievers,

such as ibuprofen, if they indicate any discomfort from the feeding procedure.

Reglan Use
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19, LRIMA pmmcm ig (e odtain valuntary and informed consent as a routine part of
any testing, reatrnent or medical procedures, followvng a review of the risks and beoefits wit
the detainge, as well 1y any svailable alternatives. 1o the absence of such consent, i.m'calunt&ry
treatment or medication is only implemwnted when necessary 1o preserve the detainee’s hea'th
and fife. Reglan is very rarely used by our medical s1aff as there are other anti-nausea drugs that
are just as cffeetive, Reglan or other medications are not placed o the feed sohmions, ur

otherwise given 1o a detainee, withoui his knowledge and consent.
Meals During Rumndan

20, VG stalt makes every effort w0 ncoommodale the tellgious and culniral
practices of the deteinees. As has been done in the pasy, barring any unforescen cmergency o
opelations! jesues, JTF-GTMO will accommodule religicus practices durmg Ramadan, which
beging on 8 July 2013, JTF-GTMO will modify the hours of nieal delivery, including eneral
leeding, in accordance with the fasting hours, and detainess will be provided with a mid-npight
snack. Altheugh the number of enveratly fed detamees s greater than in the past, JTP-GTMO
hag shifted exisung vesources and has sufficient medical personnel on band to provide detainées
with the proper nutrition in a manney that is in sceordance with Ramadan's fasting requirements.
Accordingly, enteral Teedings will be administered after sundown gach doy during Remadan, At
the end of Ramadan, detainees may participats in monung Fid prayer and feast meals will be
offered to all detainees on 8 and 9 Auvgust 2013, Upon completion of Ramadan, the standard
anteral feed schedule will then msume.

Motieal Condition of Vetitionery
21 =Rabil Madjarab (ISN 238) is presently in good health. He is currently nat
hospitalized and a1 his last medical evaluation, all of his vital signs were novmal. His owrreal
weight is 130 1bs, which 15 95% of his ideai body weight of 136 1bs Mr. Hadjarab was
designated as o ininger striker on Mareh 8, 2013, He was spproved for enteral (eeding on 21
March, 2013 and, sivce then, he has al rimes been enterally fed and at times chosen 1o consume
food and nutritional supplements orally. Although Mr, Madjarab was prescribed Reglan on 21

Mareh 2013 on ap as needed basis, he dechned the medication and It has not been preseribed

sinee thet g,

o

4]
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22, B haker Anmer (FSN 2393 s praserly in good health. Me is currestty not
hospitatized und gt iy Jast medions evaluation, ail of his vital sipns were normul. Mis curven
weight 1s 137 bs, whicli ix 95% of his 1dend body weight of 165 by, Mr. Aamer wes desiprated
a8 3 hunger sietker on 23 Mareh 20173 iun bras not bews approved for enteral Feeding M1 Aamer

Feag never been preseribed nor adnunisnygrad Reglar,

23, HeEmtdned Belbneha (TSN 290 is presently b good health, He s currently oot
Ilussr}xii}!w\: ) wt s 188 medical evatuation, abb of his vital signy were normal. Mg current
weipht v 120 (b, which 8 85% of lns rdeal body weight of (40 ibs. e wus desipnnwd s a
hunger steikar on March T, 23 He was approved for malakuu leeding o Aprdl 13, 2013 pnd,
sluce then, he hes ot dmes been srteradly fod and Al vimes chasen @ consiene food and sutrilionat
supplements cratty, The IMG is sware of his orior nasal :mx“ggi’w stk therofore makey svery eFon
to aceommodate his situation duning the ewteral feeding provess Mr. Belbacha bas never beon
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24, =t b Wl {3ty Dl (18N T2} is presently in good health. He is currentiy
of hospitalized anc gt bbs medien) evabugteen, abl of hix vilal signs wore normal. His oweren)
skt o 185 ihs, which 15 81% of tuy ideal bady weight of 190 [be. He was spproved fr enteral

feeding va March 23, 2003 and, sines ten, he hay o times been evternlly Yed and at times

chosen o consume food wid nutalione] supplements orslly Mr, Dhiab has never been p

aer adnrmstered Reglan,

Fdsctare ander penslty of perjury under the laws of the United States of Amencs that the

forgoing 15 troe, accurate and correst,
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Conrgmander, Medigal Corps, LS, Navy

7

5 i I R e s
LY L hwe it onn 2 5 44 £ | T T WEL S RO £ RN D Ja oA i

S o
LR R a7y JEH({

UNCLASSIFIED//FOR PUBLIC RELEASE




Case 1:05-cv-01457-UNA Document 226-2 Filed 05/23/14 Page 137 of 152
UNCLASSIFIED//FOR PUBLIC RELEASE

I
| g [y =Y A ) L] A [y v

INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA'EL (JTHAD) DHIAR,
Pelitioner, Civil Action No. 05-CV-1457 (GK)

V.
,
OO T oAl

BARACK H. OBAMA, ef al.,

Respondents.

RESPONDENTS’ OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 8
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DECLARATION OF IAN C. MOSS

1, lan C. Moss, pursuant to 28 U.8.C. § 1746, hereby declare and say as follows:

1. 1 assumed the position of Adviser to the Special Envoy for Guantanamo Ciosure
in April, 2012, As Adviser to the Special Envoy, I support the Special Envoy in the execution of
his duties, and assist with diplomati¢ engagements and transfer negotiations. The information
contained herein is based on'my personal knowledge and on information provided to me in my
official capacity.

2. This declaration is submitted in support of the Government's opposition o Abu

Wa’el Dhiab’s Application for a Preliminary Injunction and. Immediate Order for Disclosure of

I was present for the intcwicws_conduoted with a number of
detainees, ineluding with Mr. Dhiab. |

— Mr, Dhiab immediately raised his arms and
informed | th2! bhe was at that moment ending his hunger strike.
3. On March ¢, 2014, T and Andrew Warden, a U.S. Department of Justice attomey,

) O SR N T

phoned Cori Crider of Reprieve, one of Mr. Dhiab’s attorneys, to inform her thal her client had

aceeptd | O hat pbone cal,

related the events thal had occuwrred during the interview as [ recalled them, including that her
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client, —bad expressed his decision to cease his hunger

I declare under penalty of perjury that the foregoing 1s true and correet.

Executed on May 01, 2014,

Tan C. Moss
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA'EL (JIHAD) DHIAB,

Petitioner, Civil Action No, 05-CV-1457 (GK)

V.

BARACK H. OBAMA, er al.,

Respondents.

RESPONDENTS’ OPPOSITION TO PETITIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 9
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®HAPOHOrSUPPLEMENTAL DECLARATION OF COMMANDER
M.D. REGARDING MEDICAL STATUS OF
MR, ABU WA’EL (JIHAD) DHIAB (ISN 722)

Pursuant 10 28 U.S.C. § 1746, 1, NN, h<r<by declare:

| AFHAFOYOY] am a Coramander in the United States (U.S.) Navy with over 19 years of active
and reserve service, [ currently serve as the Senior Medical Officer, Joint Medical Group (JMG),
Joint Task Force (JTF-GTMO), Guantanamo Bay, Cuba. I am responsible for the medical care
provided to 139 detainees at Guantanamo Bay and supervise the operation of the Joint Medical
Group that provides medical care (o those detainees. ' I have served in this position since
February 26, 2014,

2, {5501 entered the U, S. Navy while attending medical school at the Uniformed
Services University from 1994 to 1998, After that I continued my post graduate training in
Family Medicine at the Naval Hospital in Jacksonville, FL. Since residency graduation [ have
served in the active duty Navy for seven years and then in the U. S, Navy Reserves for the last
five years. I have been board certified in Family Medicine since 2001,

3£ have personal knowledge of or have received information in the course of my
responsibilities concerning the matters raised by Mr. Abu Wa'el (Jihad) Dhiab (ISN 722)
through his counsel in his Application for Preliminary Injunction filed on 18 April 2014. This
declaration is based on information made available to me through my official duties, discussions
| personally had with other IMG raedical staff involved in the medical care and treatment of Mz,
Dhiab, and a review of Mr. Dhiab's medical records,

4. € Mr. Dhiab is presently in fair health, His active health issues are completely unrelated to
his weight or his previous participation in non-religious fasting. He is currently not hospitalized
and is not approved for enteral feeding. Mr. Dhiab was removed from the list of detainees
approved for enteral feeding on 19 February 2014 after his weight stabilized, he began eating
food regularly and he made numerous statements that he was ending his hunger strike. Mr.
Dhiab commented to JTF personnel that he stopped his hunger strike due to his desire to be
healthy for his potential rescttlement to a third country. Since that time, he has not been
enterally fed, Mr. Dhiab has steadily gained weight since 19 February 2013, going from 152
pounds on 20 February pesking at 163.6 pounds on 3 April, which is 85% of his Ideal Body
Weight (IBW). Since being removed from the list of detainees approved for enteral feeding, M.

Dhiab was weighed weekly initially, then every two weeks, and finally monthly tn April to track

his progress. There is no agreement with Mr. Dhiab to weigh hira only once per month in
exchange for his agreement 10 eat a small amount of food, however in practice, if detainees are

*1do nat provide or oversee medical care for the Il cetainees in Camp 7. Those detainees have their own Senior
Medical Officer, Mr. Dhiab js not in camp 7.
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eating regularly, their weights are changed to a monthly basis after showing stability, Mr, Dhiab
was eating regularly for the last two months until 23 April 2014, when he began to refuse meals.
Prior to that date, regular food was his main source of food, though he could choose to have a
meal supplement if he desired. For example, in the first few weeks of April, records reflect that
he routinely ate food items such as eggs, cream cheese, peanut butter and jelly, chicken and fish.

5. 55~ As of 23 April 2014, Mr Dhiab started skipping many meals again; we have continued to
monitor his weight closely and he is now back to being weighed weekly. His latest weight as of
30 April 2014 was 161.2 which is 84% of his Ideal Body Weight, If Mr, Dhiab’s condition
deteriorates due to lack of eating, JTF-GTMO will follow the standard policies and procedures to
maintain his health, including, if necessary, the policies governing enteral feeding as explained in
my declaration dated April 18,2014,

6. €t As noted above, Mr. Dhiab was removed from the list of detainees approved for enteral
feeding on 19 February 2014, At the time Mr. Dhiab was removed from the list of detainees
approved for enteral feeding he was approved for enteral feeding twice a day, As with all
detainecs approved for enteral feeding, Mr. Dhiab was offered the oppottunity prior to each
enteral feeding to take in sufficient nutrients through either food or consumption of the formula
orally and if he did so, he would be cleared from that enteral feeding, During the time he was
approved for enteral feeding, Mr, Dhiab often drank sufficient formula to meet his nutritional
needs, thus nasogastric enteral feeding was not necessary for one and sometimes both, of the
scheduled enteral feedings for the day, Mr, Dhiab’s records reflect that over an approximately
seven week period, from | January — 18 February, Mr. Dhiab regularly ingested sufficient
nutrients on his own through regular food as well as drinking his enteral supplement so that
nasogastric enteral feeding was not necessary for 56 of his approximately 90 scheduled enteral
feeding appointments, On those occasions when Mr, Dhiab was enterally fed, the records reflect
that he typically consumed one 237ml can of Jevity combined with 250mL of water over the
course of, on average, 10 minutes. On |0 January Mr, Dhiab was also approved to skip his
morning enteral feeding on Mondays and Thursdays to enable hira to accommodate religious
fasting obligations if he maintained his weight and adhered to the remainder of his enteral
feeding schedule. As a result, he was excused from some enteral feeding appointments in
accordance with that directive. In the event that he was enterally fed, it was typieally with a 10
French feeding tube lubricated with olive oil.

7. €5 Mr. Dhiab suffers from severe back and kidney pain and exhibits blood in the urine on
occasion. On 14 February he was admitted to the detention hospita) for three days for evaluation
and monitoring, He was diagnosed with possible nephrolithiasis (formation of kidney stones)
and he agreed to blood work and accepted pain medication. On 26 February 2014 Mr Dhiab had
a CT scan of the abdomen and pelvis, the results of which were completely normal. The records
do not reflect that he has coraplained of abdominal pain due to his enteral feedings. Mr, Dhiab
does have a history of chronic intermittent flank and bladder pain with a negative workup from a
wology specialist in the past. I1e has a follow up appointment with a urology specialist during
their next visit to the base, He rarely complains of pain, but has refused medieations as well as
his last provider appointment on 2 May 2014,
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I declare under penalty of perjury under the laws of the United States of America that the
forgoing is true, accurate and correct,

Dated: {71 WA G+
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA’EL (JIHAD) DHIAB,
Petitioner, Civil Action No. 05-CV-1457 (GK)

v.

FtederrterSert

BARACK H. OBAMA, et al.,

Respondents.

RESPONDENTS’ OPPOSITION TO PETTTIONER’S
APPLICATION FOR A PRELIMINARY INJUNCTION

EXHIBIT 10
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DECLARATION OF COLONEL JOHN V. BOGDAN

1, Colonel John V. Bogdan, pursuant to 28 U.S.C. § 1746, hereby declare as follows:

[. #8>] am a Colonel in the United Stétes Army, with 30 years of service. I currently serve as
the Joint Detention Group (JDG) Commander of Joint Task Force-Guantanamo (JTF-GTMO), at
the Naval Station, Guantanamo Bay, Cuba, As such, I am responsible for all aspects of detention
operations at JTF-GTMO and am familiar with all areas of detention within JTF-GTMO,
including the conditions and operational policies and procedures of the various deteniion areas. !

have held this position since June 7, 2012,

2. R~This declaration is based on my own personal knowledge and information made available
to me in the course of my official duties. This declaration is intended to address allegations
made by Abu Wa’el (Jihad) Dhiab (ISN 722) in his recently filed Application for Preliminary

[njunction,

3. €& Previously, 1 provided a declaration describing the search procedures JTF-GTMO guard
staff use when transporting detainees outside of their cellblock. (See generally “Declaration of
Colonel John V. Bogdan,” originally filed in Harim v. Obama, Civ. No, 05-1429, attached). That
declaration primarily described the standard search procedure for external detainee movements.

For internal detainee movements, such as within a detention block or to an enteral-feeding

appointment, the JTF-GTMO guard staff uses a—search procedure.—

FY g S Ao L 10 T,

4 5 A review of the written records from 1 January to 19 February 2014, when M. Dhiab was

approved for enteral feeding, reflects that an FCE (eam was called to move him to his enteral-
feeding appointment 21 times. On those occasions, Mr. Dhiab was placed in the | | | | [ I
I ccstraint chair o undergo enteral feeding, Mr. Dhiab has not been placed in a restraint
chair since 7 February 2014, '
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5, |5 It is my understanding that Mr. Dhiab alleges that during the FCEs, while he was
approved for enteral feeding, he complained ofpainvin his stomach and kidneys and, in response,
JTF guard staff would intentionally put pressure on those areas to cause Mr, Dhiab additional
pain, After every FCE, a medical corpsman will ask the detainee, with the assistance of a
translator when necessary, whether the detainee has any injuries or otherwise desires medical
treatment. Based on the detainee’s response and the corpsman’s visual assessment, the corpsman
will medically clear the detainee if there are no injuries or medical treatment is not otherwise
required, A review of the written records from 1 January to 19 February 2014 reflects that Mr.
Dhiab did not raise any complaints to the guard staff or the corpsman during or immediately
following an FCE, including any specific complaints about stomach or kidney pain, The written
records also reflect that Mr. Dhiab neither claimed any injuries nor was he treated for any
injuries during or following the FCEs described above. And the written records reflect that the
corpsman medically cleared Mr, Dhiab afler each FCE. Physically touching a detainee for the

purpose of inflicting pain is contrary to policy and would not be tolerated.

6. €5~On 19 February 2014, Mr, Dhiab was removed from the list of detainees approved for
enteral feeding but his weight continued to be closely monitored by the Joint Medical Group, In
accordance with that close monitoring, between 19 February and 27 March, an FCE team moved
Mr, Dhiab to be weighed on three occasions. A detainee is subject to an FCE for purposes of
weighing only when medical personnel have indicated that obtaining the detainee’s weight is a
medical necessity. On each of the three occasions that Mr, Dhiab was subject to an FCE for
purposes of weighing, the appropriate medical personnel determined that obtaining Mr, Dhiab’s
weight was a medical necessity. Further, the three FCEs were conducted consistent with the
procedures explained in paragraph 11 of my declaration dated 17 April 2014. Mr. Dhiab was
safely secured to a backboard and moved to the weighing location, while a medical corpsman
observed the entire process, The corpsman medically cleared Mr, Dhiab after each FCE, Mr.

Dhiab neither claimed any injuries nor was he treated for any injuries during or following the

FCEs to obtain his weight. As of the date of my declaration, Mr. Dhiab has not been subject to
an FCE since 27 March 2014,
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[ declare under penalty of pegjury under the laws of the United States of America that the
forgoing is true and correct.

Executed on 0—) M"‘\{ |‘4 y

L.

/
John V. B'j;gdan /S \
Colonel, Military Police
Commanding
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Warden, Andrew (CIV)

From; Warden, Andrew (C1V)
Sent: Friday, May 02, 2014 5:28 PM
To:
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To: .

Subject: GTMO -- Habeas Visit Information

Dear counsel;

| am writing to clarify practices at Guantanamo Bay In the event a detainee refuses to attend a habeas attorney-client
meeting,

JTF-GTMO's practice has been that when a detainee refused to attend a habeas attorney-client meeting, JTF-GTMO
would inform the attorney of the detainee’s refusal and, as a courlesy, would allow the attorney to write an unprivileged
note to the detainee in an effort to convince the detainee to attend the meeting. JTF-GTMO personne! would then deliver
the note to the detainee in his cell and, in the event the detainee changed his mind ang agreed to attend the meeting,
JTF-GTMO would attempt o make arrangements for the meeting during the same requested visit session (e.g., the same
morning or afternoon as the scheduled visit).

This practice remains unchanged; JTF-GTMO, however, wants to caution counsel that, due to the logistical requirements

necessary to support numerous detainee movements throughout a typical day, which include other attorney meetings, _
medical appointments, family phone calls, ete., it is often not logistically possibie to facilitate a meeting for that particular !
scheduled visit session (morning or aftemoon) once a detainee refuses. By the time the visit refusal process described

above runs its course, guard force resources necessary to move the detainee from his cell to the attorney-client meeting

room are occupied with other detainee movements. Rearranging these guard force resources at the last minute is

challenging and frequently results In more complications to the detainee movement schedule, such as disrupting the

timing of other scheduled attorney-client meetings or medical appointments, ultimately adversely affecting other

detainees.

Due to these concerns, for a short period in March/April 2014, JTF-GTMO temporarily suspended the practice of
facilitating delivery of a courtesy note from counsel to a detainee refusing to attend a habeas meeting, but has now
resumed the practice, Therefore, JTF-GTMO sfaff will continue the courtesy of delivering an unprivileged letter from
counsel, but with an understanding that it may not be possible to support the originally scheduled meeting as a result of
the detainee's refusal.

The following clarifies this practice in whole. First, JTF-GTMO policy is to advise detainees when they have an attorney
meeting or call scheduled, and to be specific In describing the nature of the appointment. We have received feedback
from habeas attorneys over the years that detainees allege that JTF-GTMO staff do not always notify detainees that the
requesied movement is for an attorney-client meeting and that lack of information leads the detainee to refuse the
movement unnecessarily. To be clear, JTF-GTMO staff advises the detainee In advance of their scheduled meeting that it
is a legal meeting (or legal call as appropriate) so detainees can knowlingly decide whether to attend those meetings. To
help facilitate detainee attendance to their meetings, JTF-GTMO encourages attorneys to send legal mail or have phone
calls with the detainees in advance of the visit date to inform the detainees of the upcoming visit date so the detainees
can be prepared for the fothcoming movement. Second, in the event the detainee refuses to move to the designated
meeting area afler the final notification, JTF-GTMO will notify habeas counsel of the refusal promptly. If counsel would
like, they may send an unprivileged note to the detainee in an effort to convince him to atlend a visit with the attorney
while the attorney is on the island, and JTF-GTMO will facilitate delivery as expeditiously as possible. Third, in the event :
the detainee agrees to attend a visit after reading the note, JTF-GTMO will assess whether it is logistically possible to :
move the detainee for the originally-scheduled meeting time and if not, JTF-GTMO will atternpt to schedule a meeting
during the next avallable visit slot of the attorney’s visit, logistics permitling. For example, in the case of a full-day
scheduled visit where the detainee initially refuses 1o attend the morning session, but changes his mind after receiving the
unprivileged note, JTF-GTMO would evaluate whether a morning meeting was still feasible and, if not, attempt to arrange
to move the detainee in time for the scheduled afternoon visit sesslon, Inthe event a detainee decides to attend an
aftorney-client meeting after an initiai refusal where the attorney has scheduled only a half-day meeting with the detainee,
JTF-GTMO would evaluate whether a meeting during the half-day session was still feasible and, if not, work with the
altorney to assess whether there is time in the attorney's remalining schedule 1o meet with the detainee, JTF-GTMO
logistics permitting.

JTF-GTMO is committed to ensuring that detainees at the Guantanamo Bay detention facility have meaningful access to
counsel to pursue their habeas rights.

Best regards,

Andrew |. Warden
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U.S. Department of Justice
Civit Division, Federal Programs Branch
Tel: (202) 616-5084
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THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABU WA'EL (JIHAD) DHIAB,
Petitioner,

Civil Action No. 05-CV-1457 (GK)

Y.

BARACK H. OBAMA, et al,,

Respondenis,

[PROPOSED] ORDER
Upon consideration of Petitioner’s Application for Preliminary Injunction And An
[mmediate Order For Disclosure of Protogols Forthwith, as well as Respondents’

Opposition, Petitioner’s motion is hereby DENIED.

SO ORDERED,

Dated:

UNITED STATES DISTRICT JUDGE
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